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£04.  The  Trial  of  Mrs.  Mart  Heath,  (a  Witness  examined  on  the 
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Term,  1743,  in  the  Cause  wherein  Campbell  Craig,  Lessee  of 
James  Annesley,  esq.  was  Plaintiff,  against  the  Right  Hon. 
Richard  Earl  of  Anglesto,  Defendant)  for  Perjury,  at  the  Baf 
of  the  Court  of  King's-Bench  in  Ireland,  on  Friday  the  8th 
Day  of  February,  17  George  IL  a.  d.  1744.  [Published  by 
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The  several  Proceedings  had  upov 
AH  Indictment  against  Mart 
Hbatb,  for  Perjury,  previous 
TO  HEB  Trial. 

The  fim  was  found  by  the  g^raod-jury  of 
the  ooanty  of  Dublin,  at  a  seuion  of  tlie  com- 
nusaion  of  Oyer  and  Teripiner,  on  the  24th 
day  of  October  1744  ;  and  there  she  traversed 
the  indictinent,  and  removed  the  record  by 
Certiorari  iSttirtbe  Court  of  King's- bench,  re- 
turnable the  first  day  of  last  Michaelmas  term. 

Oa  the  sixth  dajr  of  Norember  1744»  the 
tiavenier  a^ppeared  in  the  Court  of  Kins^s^ 
bench,  and  the  Court  appointed  the  trial  to  be 
at  the  bar  of  the  Court  on  the  14th  dayjof  N4»- 
vember,'  with  liberty  for  either  party  to  apply 
in  the  mean  time  to  put  off  the  trial,  for  rea- 
Moable  cause,  to  be  made  appear  by  affidafit. 

The  traverser  did  apply  to  put  off  the  trial  on 
the  following  affidavit,  sworn  the  10th  of  No- 
vember 1744. 

**  The  Kino  agaitui  MAitr  Hbath. 

<*  The  traverser,  Mary  Heath,  came  this  day 
before  me  and  made  oath,  that  James  An- 
nesley*  having  as  deponent  heanl  and  believes, 
brougiit  an^^ectroent  in  the  Exchfouer  for  re- 
covery of  Uie  possession  of  part  or  the  estate 
'wheimf  Arthur  late  earl  of  Ani^lesea  died  seized- 
In  Wt  klbi^orh ;  and  the  right  honourable  Ri- 

TOk  XVUI. 


chard  earl  of  Anglesea  having  taken  defence 
to  said  ejectment,  the  same  came  to  be  tried  at 
the  bar  of  said  court  in  last  Michaelmas  term  ; 
which  trial  continued  and  was  adjourned  from 
day  to  day,  for  upwards  of  ten  days,  on  which 
trial  deponent  was  produced  and  examined  as  a 
witness  on  behalf  of  aM  eari.  That  deponent 
is  well  informed  and  verily  believes,  that  oa 
said  trial  the  only  point  tried  was,  whether  saiil 
James  Annesley  was  the  son  of  Arthur  late 
lord  Altliaqa  by  his  wifh  Marv  lady  Aliham  ; 
that  she  is  well  assured  and  bellevest  that  exa- 
minations were  laid  before  the  grand  jury  at 
last  commission  of  Oyer  and  Terminer  for  the 
county  of  Dublin,  for  perjury,  alleged  to  be 
committed  by  de|)oneot  on  said  trial ;  and  that  a 
bill  of  indictment  was  found  on  said  exami- 
nations agaiiist  deponent  tbe  94th  ilay  of  Oc- 
tober last,  and  not  before,  as  she  is  informed 
and  verily  believes.  Saith,  ahe  is  inforroed 
and  believes)  the  points  in  said  iomctmentg 
and  on  which  deponent  is  indicted,  are  relative 
to  said  -lady  AUpi^m's  having  a  child  by  said 
lord  Althamj  and  in  some  measure  the  same  as 
that  tried  in  the  Excbequi-r  as  aforesaid.  Baith, 
sne  i^  informed  and  Relieves,  that  a  suit  wa9  in- 
stituted in  tbe  Chanc.ery  of  England  by  said 
James  Annesley  for  recovery  of  the.  English 
estate,  whereof  said  Arthur  earl  of  Anglesea 
died  seized,  or  part  thereof;  and  has  been  in- 
armed and  believes,  said  James  has  also  filed  a 
bill  in  the  chancery  of  Ireland  for  recovery  of 
the  said  Irish  estafCi  whereof  the  said  Arthur 
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died  seized,  or  part  thereof;  and  saith,  that  a 
commission  is  now  speeding^  at  Weicford  in  said 
Eogiish  cause,  and  that  the  same  was  opened 
before  said  indictment  was  fonnd ;  and  depo- 
nent was  examined  on  behalf  of  the  said  earl 
upon  said  commission,  and  the  examination  of 
aaid  commission  is  still  y:oilig  on,  as  depo- 
nent believes.    Saith,  she  is  informed  and  verily 
believes,  that  the  title  of  the  several  estates  is 
the  same,  and  that  the  point  to  he  determined  as 
to  said  estates  between  said  James  Annesley 
and  said  earl  of  Anglesea,  and  the  other  parties 
interested  is,  whether  said  James  is  the  son  of 
said  late  lord  Altham  by  his  said  lady.    Saith, 
she  is  advised  and  believes,  the  same  evidence, 
in  a  jc^reat  measure,  will  be  necessary  for  depo- 
nent's defence  on  the  trial  of  said  indictment, 
and  in  the  defence  of  said  suits,  and  therefore 
deponent  believes  (beins^  so  advised)  that  pre- 
paring for  deponent^s  defence  on  said  indict- 
ment, will  take  a  considerable  time,  there  being 
many  witnesses  necessary  for  deponent's  de- 
fence, living  in  different  parts  of  tnis  kingdom 
as  well  as  m  England.    Saith,  there  are  se- 
▼eral  petsons,"  whose  place  of  residence  is  in 
liOttdon  and  other  places  in  England,  and  who 
are  now  there,  as  she  verily  believes,  who  are 
material  vritneases  fbr  deponent's  defence  on 
said  indictment,  and  without  whose  testimonv 
deponent  cannot  with  safety  stand  her  trials 
and  whom  deponent  could  not  possibly  get 
from  England  since  said  bill  of  indictraent  was 
found ;  and  in  particular,  Mrs.  Mary  Judd  of 
the  county  of  Esses^t  u>d  Mrs.  Sarah  Bonner 
of  London,  Mrs.  Sarah  Heath  of  London,  and 
Thomas  Rolph  of  Marybone  in  England,  and 
several  other  persons  who  reside  in  England, 
are  very  material  witnesses  for  deponent  upon 
ber  said  trial,  and  whom  deponent  could  not 
possibly  get  over  to  attend  this  term,  and  whom 
deponent  believes  and  doubts  not  but  she  can 
get  to,  attend  the  next  term.    That  there  are 
several  persons  in  the  counties  of  Cork,  Wex- 
ford, and  Gal  way,  who  are  very  material  wit- 
nesses  for  deponent;   several  of  whom  are 
^yrote  to,  but  they  cannot,  as  deponent  is  in- 
fortned  and  helices,  attend  this  present  term, 
fiaithy  that  Sarah  Weedon,  widow  of  John 
Weedon,  who  was  coachman  to  lord  Altham 

iat  the  time  when  the  said  James  Annesley  al- 
eges  he  was  bom),  and  lived  at  that  time  near 
Dunbaaine-house  (where  said  James  Annesley 
alleges  be  was  born)  and  was  frequently  at 
Dunmaiue -bouse,  now  lives  at  colonel  John 
Blakeney's  at  Abbort  in  the  county  of  Gal  way, 
'which,  as  deponent  is  informed  and  brieves,  is 
seventy  miles  from  Dublin,  and  is  a  most  ma** 
terial  witness  for  deponent;  and  deponent 
liaving  caused  application  to  be  made  to  the 
aaid  &urah,  is  informed  and  believes,  she  is  so 
irttirm,  that  she  cannot  travel  without  a  car- 
riage, and  therefore  is  not  come  up  to  Dublin, 
though  d^>onent  baa  good  reason  to  believe, 
and  Soubts  not  but  she  will  be  ablis  to  get  her  to 
attend  the  next  term.  Saith,  she  is  credibly 
informed  and  verily  believes,  that  James  An* 
ntakj  aad  thost  conoegM  ibr  him  (who  de- 


ponent believes  are  the  persons  that  carry  on 
the  prosecution  againjst  deponent),  are  so  sen- 
sible that  the  said  Sarah  is  a  material  witness 
for  deponent,  that  they,  or  some  of  them,  have 
lately,  by  bribes  and  otherwise,  attempted  to 
seduce  and  carry  off  the  said  Sarah  from  said 
colonel  Blakeney's,  and  had  a  horse  and  pillion 
for  that  purpose  at  Abbort,  but  were  discovered 
and  prevented  by  said  colonel  Blakeney's 
means.  That  Anthony  Dyer,  now  of  Cork, 
was  gentleman  to  the  said  lord  Altham  when 
he  dwelt  at  Dunmaine  aforesaid,  and  is  a  verr 
material  witness  for  deponent  upon  said  trials 
who  deponent  cannot  get  to  attend  this  term, 
but  believes  she  will  be  able  to  get  him  to  at- 
tend next  term.  Saith,  thai  from  the  number 
of  witnesses,  material  for  her  to  produce  on  said 
trial,  and  the  different  parts  of  this  kingdom 
and  Great-Britain,  where  they  reside,  it  wHl 
not  be  possible  for  deponent  to  get  them  to  at- 
tend this  term,  nor  can  deponent  be  in  any  sort 
prepared  to  defend  herself  in  a  proper  maoneri 
unless  reasonable  time  be  given  her ;  and  is  sa- 
tisfied in  her  conscience,  it  is  not,  nor  was  it  in 
her  power,  or  in  the  power  of  any  other  persoo, 
to  get  the  several  witnesses,  material  for  her 
defence,  to  attend  this  term ;  but  believes  and 
doubts  not  but  she  will  be  able  to  get  them  t^ 
attend  the  next  term." 

In  order  to  oppose  this  motion,  the  following 
affidavit  was  sworn  the  13th  of  November^ 
1744.  ^. 

«  The  Kino  agaimt  Mart  HxAra. 

<<  Daniel  Mac  Kercher^  esq.  came  this  day 
before  me  and  made  oath,  that  the  traverser, 
Mary  Heath,  was,  as  he  believes,  apprehended 
in  August  last  upon  a  warrant,  granted  against 
her  for  wilful  and  corrupt  perjury ;  and  saith. 
That  in  expectation  of  said  Heath's  trial  com- 
ing  on  at  the  last  sitting  of  the  court  of  Oyer 
and  Terminer  held  for  the  county  of  Dublin, 
on  the  24th  of  October  last,  deponent  sent  to 
England  and  to  several  counties  of  this  king- 
dom for  several  witnesses,  to  be  produced  and 
examined  against  said  Heath  ;  and  saith,  a 
great  many  of  said  witnesses  came  to  Dublin 
from  England,  and  several  remote  counties  of 
Ireland,  to  be  examined  on  behalf  of  his  majes- 
ty on  said  trial ;  but  the  indictment  being  re* 
moved  by  writ  of  Certiorari  to  the  Coml  Af 
ILing's-liench,  deponent  sent  many  of  said 
witnesses,  who  live  in  this  kingdom,  out  of 
town  ;  and  such  other  of  said  witnesses  as  are 
old  and  infirm,  and  live  in  remote  parts,  and 
also  the  witnesses,  who  came  firom  England, 
deponent  hath  kept  in  Dublin  at  considerable 
expences.  Saith,  he  was  at  very  considerable 
expenees  in  bringing  said  witnesses  to  Dublin, 
in  expeetaiion  that  said  Heath's  trial  nmrnld 
have  come  on  at  said  sitting  of  the  said  com- 
mission. I%uth,  that  the  trial  of  said  Heath 
being  appointed  to  come  on,  on  Wednesday 
the  14th  of  l^ovember  instant,  deponent  bath, 
since  the  said  day  for  trial  was  appointed,  sent 
to  several  counties  of  this  kingdom  for  several 
of  said  witnesses  that  were  before  in  Dublin^  tQ 
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OB  bdbalf  of  bis  majei^  against 
4  Heath  upon  said  trial ;  and  saitb,  some  of 
'  witnesKs,  who  are  matarial  to  be  examined 
said  trial  against  her,  ba?e  a  call  to  England 
a  business  of  great  iaiportance ;  and  others, 
bo  sane  ▼cry  material  e? idences  against  ber» 
t  rery  old  and  infirm ;  so  I  bat  deponent 
tb,  if  the  tml  of  said  Heatb  should  be  put 
from  tbis  term-to  next  it  will  pot  the  prose- 
to  very  considerable  expences  and  bard- 
ips ;  aad  not  only  so,  but  it  will  be  highly  in- 
iveoieot  to,  and  almost  impossible  for  several 
I  (who  areobliged  as  soon  as  Ibey 
to  go  lor  England)  to  attend  in  tbis  king- 
I  next  Hillary  term,  without  neglecting  af- 
Airs  of  the  greatest  consequence ;  and  several 
other  very  material  witnesses,  who  are  old  and 
infirm,  may  die,  or  become  so  weak  and  infirm 
as  not  to  be  able  to  attend  next  term.    Saitb, 
that  the  application  on  behalf  of  said  Heath  to 
pot  off  her  trial  to  next  term  is  intended,^  de- 
ponent verily  believes,  not  only  lo  put  the  pro- 
secutors to  great  expence,  but  also  for  other 
ends  and  purposes,  and  to  avoid  or  postpone,  as 
msch  as  she  can,  her  being  tried,  says,  if  said 
Heath's  trial  should  be  put  off  to  the  next  term, 
I  f be  will  not,  nor  can  she  be  so  effectually  pro- 
I  secaitcd  as  she  would  now  be,  in  rqpurd  that  se» 
f  Terai  material  witnesses  against  her  will  be 
I    under  a  neoessitv  of  being  next  term  in  Eng- 
1    land,  and  said  Heath  may,  for  want  of  the  evi- 
I     denee  of  such  witnesses,  be  acquitted.  Where* 
I    9S,  if  nocb  witnesses  could  and  did  attend  to 
giire  ovidence  against  her,  she  would  be  found 

SniltY  of  perjury,  as  deponent  verily  believes. 
od  believes  said  Heatb  bad  time  sufficient  to 
jprconre  for  and  have  any  witnesses  material 
tor  her.    Saitb,  he  is  credibly  informed  and 
believes,  said  Heath,  or  any  one  for  her,  did 
not,  since  she  was  apprehended  for  said  per- 
jury, issue  any  summons  or  subpoenas  for  any 
witoesKs  to  come  to  attend  and  give  evidence 
on  her  trial ;  nor  has  she,  or  ai^  other  person 
on  her  behalf,  as  deponent  believes,  since  she 
was  taken  for  said  perjury,  used  any  means  to 
have  aojr  witnesses  ready  to  appear  for  her,  in 
expectation  and  upon  an  assurance  given  her, 
as  deponent  Is  informed  and  believes,  by  some 
of  her  managers,  that  said  trial  would  be  pot 
off.    Doth  not  know  or  believe  that   Mary 
Judd,  Sarah  Bonner,  and  Sarah  Heath,  men- 
tioned in  the  affidavit  of  said  Mary  Heath,  or 
any  of  them,  were  examined  on  the  trial  iu 
ejectment,  had  in  the  Exchequer  last  Michael- 
mas term  between  the  lessee  of  James  Annes- 
ley  and  the  earl  of  Anglesea.  .  Saitli,  he  doth 
not  know  or  believe  that  Sarah  VVeedon,  men- 
tioned in  said  Heath's  affidavit,  is  a  material 
witnemforlwri    but,  on  the  contrary,  is  in- 
formed, said  Sitath  is  a  material  witness  against 
her.      Saitb,  deponent  being   informed   said 
Sarah  Weedon  was  a  material  witness  sgainst 
said  If ary^  be,  for  that  reason,  and  for  no  other 
ends,  seotEdward  Weedon,  son  of  said  Sarah,  to 
the  ooanty  of  Galway,  to  colonel  John  j^ake- 
ney'Sy  wMro  deponent  was  informed  said  Sarah 
was,  JBOvdir  to  bring  her  to  Dublin,  to  give 


A.  D.  1144. 


[6 


ef  idenoe  agamst  said  Mary  ;  and  said  Edward, 
on  his  return,  informed  deponent,  she  was  by 
foroe  detained  in  the  house  of  the  said  Blake- 
ney,  and  that  (though  she  declared  her  wil- 
lingness lo  give  her  testimony)  said  Bbikeney 
would  not  permit  her  to  go,  but  forcibly  kept 
her  in  bis  noose,  notwithstanding  her  endea- 
vours to  come  away.  Whereupon,  deponent 
caused  a  Subposna  to  issue,  requiring  said  Sarah 
to  attend  to  give  evidence  on  the  trial  of  said 
Mary,  wbicb  deponent  sent  to  be  served  oo 
said  Sarah,  to  oblie  her  to  attend,  pursuant  to 
such  Subpoena.  Saith,  deponent  intended,  be- 
fore he  sent  said  Subpoena  to  be  served  on  said 
Sarah,  to  apply  to  this  court  for  a  writ  of  Ha* 
beas  Corpus  for  her,  she  being  confined  and  de* 
tained  by  foroe  in  the  house  of  said  Blakeney, 
as  deponent  was  informed ;  and  accordingly, 
said  Edward  and  John  Weedon,  another  son  of 
said  Sarah's,  made  severally  an  affidavit,  as 
deponent  believes,  on  the  8th  of  November  in- 
stant, in  order  to  ground  a  motion  thereon  for 
a  writ  of  Habeas  Corpus  for  said  Sarah; 
which  motion  deponent  would  have  made,  but 
deponent  afterwards  thonght  it  more  proper  to 
try  w  hether  by  service  of  a  subpcena,  said  Sarah 
would  be  permitted  to  come  to  Dublin,  to  give 
evidence  on  the  trial,  deponent  lielieving,  said 
Blakeney  wonld  not  oppose  an  obedience  to 
said  Subpoena.  Saith,  the  pcfson  sent  by  de- 
ponent to  serve  said  Subpoena  is  not  yet  return- 
ed, that  deponent  knows  or  believes.  Denies, 
be,  or  said  James  Annesley,  or  any  other  con- 
cerned for  him,  or  who  carry  on  the  prosecu- 
tion against  said  Mary  Heath,  to  deponent's 
knowledge  or  belief,  have  lately,  or  at  any 
time,  by  oribes,  or  otherwise,  attempted  to  se- 
duce or  carry  off  said  Sarah  from  said  Blake- 
ney's  to  prevent  her  firom  being  examined  on 
the  trial  of  said  Mary,  as  is  untruly  insinuated 
by  the  affidavit  of  said  Heatb ;  nor  doth  depo- 
nent know  or  believe,  nor  does  sakl  James  An- 
nesley, or  any  other  person  concerned  for  Jifm, 
as  deponent  believes,  know  or  believe,  said 
Sarah  is  a  material  witness  for  said  Heath  upon 
her  jtrial.  Verily  believes,  said  Sarah  is  de- 
tained in  the  bouse  of  said  Blakeney,  merely 
because  she  is  a  material  witness  against  ssid 
Mary,  and  to  prevent  her  from  bein^  produced 
as  a  witness ;  and  deponent  is  convinced,  said 
Mary  could,  if  she  pleased,  have  had  said  Sarah 
Weedon  to  attend  on  the  14th  instant  upon  ber 
trial,  Saith,  deponent's  intention  to  send  for 
and  bring  said  Sarah  to  Dublin,  was  to  give  evi- 
dence against  said  Mary,  and  not  to  prevent  her 
giving  evidence,  as  is  falsely  insinuated  by  said 
.Mary's  affidavit ;  and  denies  he,  by  himself, or 
any  other,  attempted  to  bribe  said  Sarah ;  nor 
did  deponent  since  he  embarked  in  the  affiurs 
of  the  said  James,  attempt  to  bribe,  or  by  anjr 
unfiiir  or  unlawful  means,  to  seduce  or  prevail 
upon  any  person  to  give  evidence  in  behalf  of 
said  James ;  nor  doth  deponent  know  or  be- 
lieve,  that  any  attempts  of  bribery  or  other  un- 
lawful or  unfair  means  were  made  use  of  (by 
said  James  Anneslev  or  any  person  concernra 
for  him)  to  give  eviqeDce  for  bim  in  the  suit  bo* 
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him  and  mid  emr\  of  AagfotM,  or  to  tli At 
'  Of*  j|»reTeBt  tbe  evidence  of  ooy  perion  wlio 
eoiild  giro  evidenco  lor  nid  eorl  or  for  teid 
Heath ;  but,  on  tbe  coiitmty,  deponent  both  all 
'  oiooffr,  since  be  enfofrod  in  the  affura  of  aaid 
James  AnDOsIey,  carried  on  tbe  aamo  with  all 
lof^l  sod  fair  wsays  and  oethods,  and  deponent 
is  deterniioed  ao  to  do  in  tbe  conduct  of  aaid 
J^mes'a  affiiirs-  BcHeTea,  and  is  eonmoed 
by  very  ^safficienl  proofs,  that  deponent  has 
kad  of  the  same,  that  many  unfair  and  illeg^ 
ondeavoors  and  attempts  have  been  made  uae 
of  by  peraeas-eenoeriKd  for  said  earl  and  said 
Mary  Heathy  not  only  to  bribe  and  corrupt  wit- 
Besses,  hot  alto,  by  Ycry  un^ir  and  illegal 
meaas^to  inlkntdatBatid'aedoee  several  perssos 
lirom  giving  testimony  on  belialfef  said  James, 
and  to  have  said  Mary  acquitted  of  the  peijory 
'  of  which  she  u  indieled." 

On  the  IStb  of  November  the  matter  was 
debated  by  counsel,  and  tbe  Court  were  of  opi- 
nion tbe  trial  ought  to  be  put  off.  And  after-, 
vi^rds,  by  consent  of  all  parties,  the  day  of 
trial  was  appointed  to  be  Monday  the  fourth 
day  of  February,  1745. 

On  the  ttOth  of  November,  1744,  tbe  counsel 
§K  the  prosecutors  BMvod  the  court  ^  an 
attachment  against  colonel  Jolw  Blakeney,  for 
his  contempt  of  the  Court,  in  net  permttting 
Sarah  Weedon  to  attend  the  Court  on  tbe  14th 
day  of  November,  in  obodience  to  a  fSubp«na, 
with  which  she  was  servM  ;  aod  gromided  tlus 
motion  on  the  following  affidavits. 

*^  Thos.  Carter,  esq.  Attorney  and  Coroner  of 
the  Lord  tbe  King  agaimt  Mart  Heath. 

^*  Jme9  JlffigraeA,af  thedty  of  Dabliii,joa«e 
this  day  hefbre  me  and  made  oath,  that  on  the 
•  15th  day  of  this  instant  November,  this  deponent 
accompanied  Andrew  Ross,  of  Marf*^owii 
in  the  county  of  Roscommon,  gentleman,  to 
Abbort  intbeconnty  of  Galway,  where  John 
Blakeney,  esq.  fives,  the  said  Andrew  fioss 
being  employed  to  serve  Sarah  Weedon  with 
a  subpcsna,  commanding  her  to  attend  in  his 
majesty's  Court  of  KingVhench  on  the  14th' 
day  of  this  instant  Novmber,  to  give  evidence 
in  thia  cause. .  Aod  this  deponent  saiHi,  nat 
the  said  Andrew  Reas  did,  aa  this  deponent 
bslieves,  on  the  18th  day  of  November  serve 
tbe  said  Sarah  Weedon  with  the  said  sub- 
pmna;  and  this  deoooent  having  stood  at  a 
litile  dHftanoe  from  tlie  said  John  Blakeney 's 
boose,  to  wait  for  the  said  Andrew  Ross, 
the  said  Aodrew  Roes  in  some  short  time 
after  he  went  into  the  said  house^  returned 
to  deponent,  and  desir^  this  de|MMieiit  to-g0t' 
off  as  ftMt  as  he  could ;  and  that  when  me 
said  Andrew  Ross  turned  the  corner  of 'tfie 
avenue  he  would  change  horses  with  doponeot.' 
That  deponent  thereupon  betieviufr  tho  vahl 
Johu  Blah^niey  intended  to  have  thw  dmnent 
^  very  ill  treated  for  ooming  wMh  the  sm  Au- 
"  drew  Ross  to  ha?o  the  oaid  Sarah  Weedon 
served  with  the  said  subpmna,  this  depoqent 
Ibercfore  rode  ^y  aad  at  aosie  diituicamm 


the  said  house  eichanged  horses  with  llie  said 
Andrew  Ross,  and,  in  some  time,  deponent 
looked  behind,  perceived  several  persons  on 
hotoebaek  pursuing,  as  this  deponent  appre- 
hended, the  said  Andrew  Ross  and  this  depo- 
nent ;  and  therefore  this  deponent  rode  forward 
as  fsst  as  his  horse  could  carry  him,  and  by 
that  means  deponent  escaped  ^ny  insult  or 
danger  intended  htm ;  and  this  deponent  verily 
believes  the  said  persons  were  sent  in  pursuit 
of  this  deponent  and  tbe  said  Andrew  Ross 
by  the  said  John  Blakeney,  wi^  intent  to 
treat  them  very  ill,  and  to  prevent  their  carry- 
ing the  said  Sarah  Weedon  to  Dublin,  to  give 
endeoce  against  the  said  Mary  Heath,  as  this 
deponent  verily  believes.'* 

^*  Thomas  Carter,  esq.  Attorney  and  Coroner  of 
the  Lord  the  King,  agairut  Mart  Heath. 

*'  Whereas  there  issued  fbrth  of  his  majesty's 
Court  of  Knig*s-bench  in  Ireland,  and  under 
the  seal  thereof,  his  majesty's  writ  of  suhpcena 
in  this' cause,  bearing  date  the  Bth  day  or  No- 
vember instant,  directed  to  Sarah  Weedon, 
commanding  her  to  be  in  the  said  Court  of 
Kiug's-ben^  on  Wednesday  the  14tb  day  of 
November  instant,  to  testify  the  truth  concern- 
ing a  certain  trial  between  Thomas  Carter, 
esq.  attorney  and  coroner  of  tbe  lord  the  king, 
and  Mary  Heath:  now,  Andrew  Ross,  of 
Mary's-town,  in  the  county  of  Roscommon, 
gentleman,  came  this  day  1>efore  me  and  made 
oath,  that  on  the  13th  day  of  this  instant  No- 
vember, in  the  forenoon  oT said  day,  this  de- 
ponent personally  served  the  said  Sarah  Weedon 
with  the  said  subpmua,  by  delivering  unto  her, 
at  the  house  of  John  Blakeney,  esq.  at  Ahbort, 
in  the  county  of  Galway,  a  true  copy  of , the 
said  snbpmna,  and  at  the  same  time  ^ave  the 
said  Sarah  Wee<lan  a  Bntiab  shilling  m  silver, 
and  shewed  her  the  -said  oHginal  subpcana 
under  seal  as  aforesaid;  and  this  deponent 
saith.  That  before  this  de|>onent  served  the  said 
Sarah  Weedon  as  aforesaid,  this  deponent,  as 
he  was  going  towards  the  house  of  the  said 
John  Biwceney,  met  the  said  Jolfn  Bhdceney, 
with  a  gun  in  his  hand,  coming  towards  depo- 
nent 5  and  deponent  told  the  said  John  BloKe- 
ney,  that  deponent  had  a  message  to  deliver, 
which  deponent  said  he  did  not  think  proper  to 
deliver  until  deponent  had  acouaiuted  the  said 
J(^o  Bhdceney  therewith  ;  and  upon  the  said 
John  Blakeney's  asking  what  it  was,  deponent 
told  him,  that  deponent  had  a  subpmna  to  serve 
upon  Sarsh  Weedon  t  c^d  deponent  havihg 
shewn  and  produced  to  tfaesatd  John  Bjakeney 
a  eopy  of  th^  said  suhpmna,  the  said  John 
Bkkensgrbavjngfdketi'aiid-'Teaidit,  said,  the 
said  Sarah  WecSlon  could  not  fa|  there  (mean- 
ing, as  deponent  heUeves,  in  tW  said  Court  of 
Ktog's^heiich)  in  that  time;  upon  which  de- 
pouM  said,  he  had  so  provided  for  hinr,  that 
-deponent  would  engage  she  lAsonld  be  there 
the  nM  day  in  time:  whereupon,  the -said 
Blakeney  aweariu^,  said,  he  would  take  care 
the  said  Sarrii  Weedon  ehodld  not  he  then 
the  next  day.  That  depomttttherenpoii  beggeA 
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he  mifiil  Me  tb€  saM  Sarail  Weedoo;  to 
whicb  the  taid  John  Blakeney  in  answer,  said, 
with  aa  eailt,  that  deponent  inifrht  see  her,  but 
that  he,  this  deponent,  should  not  take  her 
away ;  bat  this  oeponent  saith,  that  he,  this 
deponenty  went  into  the  said  John  Blakeney's 
boose,  and  there  serred  the  said  Sarah  Weedon 
with  the  said  sufopesna,  as  aforesaid.  And  upon 
this  deponent's  serring  the^iid  Sarah  Weedoo, 
aa  amcsaid,  she  said  she  tbong^ht  she  was  to 
have  been  sent  for  a-Thnrsdsy ;  upon  which, 
deponent  said,  she,  the  said  Saran  Weedon, 
mijrht  then  come,  for  it  would  be  tine  enoni|^h, 
and  that  deponent  woald  take  her  very  safe 
to  DnUih.  That  thereupon,  the  said  John 
Blakeney,  who  was  present  at  the  said  service 
and  discourse  between  the  said  Sarah  Weedon 
and  dfoponent,  said,  That  she  the  said  Sarah 
Weedon  shonki  go,  and  that  he  wonM  take 
eare  to  send  her  in  a  proper  tiine.  And  this 
deponent  saith,  that  the  said  John  Blakeney 
haring  behaved  and  expressed  himself  in  a 
▼ery  angry  manner,  and  being  greatly  dis- 
pleased, as  this  deponent  understood  by  him, 
and  aa  tbss  deponent  verily  believes,  that  depo- 
nent had  come  on  the  aforesaid  errand  to  serve 
the  said  aobporaa;  and  the  said  John  Blake* 
ney  having  declared,  wKh  protestations  and 
oAi'hs,  that  he  would  send  James  Magrath  to 
Galivay  gaol,  and  that  he  would  let  the  said 
Magmtb  know,  that  thf*re  were  courts  in  the 
ooQotry  as  well  as  in  Dublin ;  the  said  John 
Biakeney  havirgseen  the  said  James  Magrath 
with  deponent,  when  deponent  first  met  the 
said  John  Blakeney,  a%  aforesaid  ;  this  depo- 
nent was  greatly  afiHgfated ;  and  finding  it  to 
no  purpose  to  expect  to  bring  the  said  Sarah 
Weedon  to  Dnbiio,  to  give  evidence  in  pursu- 
ance of  the  said  subpeena,  by  means  of  the  ob- 
struction and  opposition  of  the  said  John 
Blakeney,  though  this  deponent  verily  believes, 
were  it  in>t  for  such  opposition  of  the  said  John 
Blakeney,  that  the  said  Sarah  Weedon  would 
readily  have  come  with  this  deponent  in  obe- 
dience to  the  said  sobpcena ;  this  deponent 
therefiire  want  away.  And  when  ieponent 
came  up  to  the  said  James  Magrath,  who 
waited  for  deponent  at  a  little  dbtance  from 
the  said  John  Blakeney's  hoo8e»  this  deponent 
apprehending  from  the  dechirations  and  threats 
of  the  said  John  Blakeney  towards  the  said 
James  Magrath,  that  it  would  be  most  prudent 
and  aafe  fin*  the  said  James  Magrath  lo  get  off 
as  ftst  as  h^  could,  this  deponent  therefore  de- 
sired the  said  James  Magrath  to  make  the  best 
of  his  way ;  and  that  when  deponent  turned 
the  comer  of  the  avenue,  deponent  would 
change  horses  with  the  said  James  Magrath, 
deponeot  believiog  tbe  horse  that  deponent 
rode  to  be  better  than  that  rode  by  the  said 
Magrath ;  and  accordingly  the  said  John 
Magrath  and  deponent  rodle  off,  and  deponent 
changed  horses  with  the  said  Magrath  when 
they  got  some  distance  from  the  said  John 
Blakeney's  house.  And  deponent  saith,  that 
when  tbe  said  Magrath  and  oeponent  had  gone 
ibrwani  for  aooie  time,  thia  deponent,  lotting 


behind  him,  perceifed  several  perMWi  on  horse- 
back porsohig,  as  this  deponent  apprehended, 
the  said  James  Magrath  and  this  deponent, 
which  gave  this  depboeot  the  greater  reason  to 
fear  some  danger,  and  thereupon  deponent 
pyshed  forward  as  fast  as  bis  horse  could  carry 
nim,  and  by  that  means  esca|»ed  any  danger 
or  insult  that  might  be  intended  by  the  said 
persons,  who,  deponent  verily  believes,  were 
sent  in  pursuit  of  this  deponent,  or  of  the  sakl 
James  Magrath,  by  the  said  John  Blakeney, 
And  this  tieponent  saith,  that  by  the  aforesaid 
means  of  said  John  Blakeney,  this  deponent 
could  not  carry  tbe  said  Sarah  Weedon  to 
Dublin,  to  give  evidence  in  pursuance  of  the 
said  subpcens;  apd  this  dp[Mment  verily  be- 
lieves, the  aforesaid  opposition  and  behaviour 
of  the  said  John  Blakeney  was  merely  to  pre* 
rent  the  said  Sarah  Weedon's  coming  to 
Dublin  to  give  evidence  against  the  said  Mary 
Heath.'' 

Bnt  the  Court  tnade  no  rale. 

On  the  21st  day  of  November,  1744,  the 
counsel  for  tbe  nroseoolors  moved  the  Court 
for  a  writ  of  Habeii  Corpus  to  be  directed  to 
oolonel  John  Blakeney,  requiring  him  to  have 
tbe  body  of  Sarah  Weedon  before  the  Oburt ; 
and  grounded  this  motion  on  the  following 
affidavits :  sworn  the  8ih  of  November* 

*'  The  Kufo  agaimt  John  Blakbhet,  esq. 

"  John  Weedon,  of  tbe  citv  of  Dublin,  came 
tliis  day  before  me  and  made  oath,  that  Sarah 
Weedon,  this  deponent's  mother,  is  now  de- 
tained against  her  will,  and  without  any  legal 
process  at  law  or  wanrant  against  ber,  at  the 
bouse  of  John  Blakeney,  esq.  at  Abbort,  in  tlin 
county  of  Oalway.  And  tbia  deponent  saith, 
that  on  TViesday  tbe  30th  day  of  October  iast, 
this  deponent  was  at  the  said  house  of  tbe  said 
John  Blakeney,  with  deponent's  said  naotbert 
in  order  to  carry  her  away  from  the  said  John 
Blakeney,  hot  thia  deponent  could  not.  And 
this  deponeot  farther  deposeth,  that  in  the 
evening  of  the  said  30th  day  of  October,  this 
deponeot  went  with  his  hrotiier,  Edward 
Weedon*  to  the  said  bouse  of  tbe  ssid  J  oho 
Blakeney,  in  order,  if  they  possibly  could,  to 
carry  their  said  mother  away ;  but  the  gates  of 
tbe  said  John  Blakeney's  yard,  and  the  doera 
of  bis  house  having  been  shat  and  locked,  tbia 
deponent  and  bts  said  brother  knocked  at  tha 
gate,  and  the  said  Sarah  Weedon  looking  out 
of  a  window  up  one  pair  of  stairs  in  the  said 
house,  desireo  tbisdejionent  and  his  said  bro- 
ther to  go  off  as  fast  as  they  could,  for  that 
tbe  doors  were  locked  upon  her,  and  she  could 
not  get  out ;  and  that  ir  this  deponent  and  hit 
said  brother  did  not  immediately  go  away,  they 
would  be  knocked  on  tbe  bead.  Whereupon 
this  deponent  and  his  said  brother  went  away, 
being  afrddof  danger  if  they  stayed  any  longer  i 
and  this  deponent  verily  befieves,  tlie  said 
John  Blakeney  will,  for  some  unlawfal  ends 
and  purposes,  oondnoe  to  detain  the  sud 
Sarah  Weedon  aganiat  her  will,  and  by  force 
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mad  daresi,  and  viUhool  any  aathority  for  so 
doingJ* 

"  The  King  against  Jobn  Blakenet,  esq. 

"  Edw.  Weedon,  of  the  Gravelly-hill,  in  the 
coanty  of  Carlow,  came  this  day  biefore  me  and 
made  oath,  that  Sarah  Weedon,  this  depooenl'g 
viother,  is  now  detained  against  her  will,  and 
without  any  legal  process  at  law  or  warrant 
against  her,  at  the  hoose  o^  Jobn  Blakeney, 
esq.  at  Abbort,  near  Castle^Blakeney,  in  the 
county  of  Galway.  And  this  deponent  further 
deposeth,  that  in  the  evening  of  the  30th  day 
of  October  last,  Uiis  deponent  went  with  his 
brother,  Jobn  Weedon,  to  the  house  of  the  said 
John  Blakeney ,  in  order,  if  they  possibly  could, 
to  carry  their  said  mother  away ;  but  the 
gates  of  tbe  said  Jobn  Blakeney's  yard,  and 
the  doors  of  his  house  having  been  shut  and 
locked,  this  deponent  and  bis  said  brother 
knocked  at  tbe  gate;  and  the  said  Sarah 
Weedon  looking  out  of  the  window  up  one 
pair  of  stairs  in  the  said  house,  desired  this  de- 
ponent and  his  said  brother  to  go  off  as  fast 
as  they  could,  for  that  the  doors  were  kicked 
upon  her,  and  she  could  net  get  out ;  and  that 
if  this  deponent  and  his  said  brother  did  not 
immediateiv  go  away,  they  would  be  knocked 
on  tbe  head.  Whereupon,  thb  deponent  and 
his  said  brother  went  away,  being  afraid  of 
danger  if  they  stayed  any  longer.  And  this 
deponent  verily  believes,  tbe  said  John  Blake- 
ney will,  for  some  unlawful  ends  and  purposes, 
continue  to  detain  the  said  Sarah  Weedon 
a^inst  her  will,  and  by  force  and  duress,  and 
without  any  authority  tor  so  doing." 

Mr.  Thomoi  Blakeney,  attorney,  informed 
the  Court,  That  to  his  knowledge  the  material 
fiicts  mentioned  in  tbe  foregoing  affidavits  were 
false;  and  offered  that  cotonel  Blakeney 
should  answer  those  affidavits,  if  those  con- 
cerned for  the  prosecutors  would  agree  he 
should  do  so  at  peril  of  costs,  and  would  under- 
take to  pay  the  costs.  This  offer  Mr.  Mac 
Kercber,  then  present  in  ccfUrt,  declined.  Mr. 
Blakeney  then  desired,  that  Edward  and  John 
Weedon,  who  made  the  affidavits,  should  be 
ordereil  to  attend,  and  undertook  to  falsify 
their  affidavits,  by  affidavits.  And  accordingly, 
the  Court  put  off  the  motion  till  next  day,  and 
ordered  tbe  said  Edward  and  John  Weedon  to 
attend  then,  and  Mr.  Blakeney  to  make  affi- 
davit in  the  mean  tune. 

On  the  twenty-second  day  of  November 
1744,  the  above  affidavits  of  John  and  Edward 
Weedon  were  read  ;  and  the  following  affida- 
vits of  Mr.  Thomas  Blakeney  and  Edward 
Kilkelly  were  produced  and  read. 

**  The  Kino  against  John  Blakeney,  esq. 

<*  Thomas  Blakeney 9  tfeaU  maketh  oath,  that 
be  very  well  knows  John  Blakeney  of  Abbort, 
in  the  county  of  Galway,  ew;^.  that  he  is  this 
deponent's  near  relation,  and  lives  within  two 
mues  of  this  deponent's  place  of  residence  in 
ooonty,  and  that  he,  his  ftmily,  andjtbis 


deponent's  wif«.  and  family  frequently  visit 
each  other.  Deposeth,  That  on  the  day  but 
one  afler  a  verdict  was  given  ,in  the  Court  of 
Exchequer  on  a  trial,  which  was  had  between 
the  lessee  of  James  Aonesley,  esq.  and  the  earf 
of  Anglesea,  this  deponent  received  a  letter 
from  this  deponents  wife,  wherein  she  men- 
lioned  that  old  Mrs.  Weedon,  who  then  lived 
at  Abbort,  said,  That  she  lived  for  many 
vears  with  lord  and  bidy  'Altham,  and  that  said 
lady  never  bad  a  child  while  in  Ireland  ; 
but  that  one  Joggy  Landy  had  a  child  called 
James  Annesley,  and  that  lord  Altham  was 
supposed  or  deemed  to  be  bis  father,  or  to 
that  purpose ;  which  letter  deponent  shewed 
to  several  gentlemen,  and  was  tbe  fir&t  ac- 
count deponent  ever  bad  of  said  Mrs.  Weedon's 
knowing  any  thing  of  that  matter,  or  of  her 
living  in  said  lord  Altham's  family.  Deposeth, 
that  some  time  about  last  Christmas  holidays 
this  deponent  was  at  Abbort  aforesaid,  and 
there  saw  the  said  Mrs.  Weedon,  and  asked 
her,  whether  she  lived  with  lord  and  lady 
Altham,  and  if  said  lady  ever  had  a  son  ?  And 
Mrs.  Weedon  declared  that  said  lady  never  had 
any  child  whatsoever  since  her  coming  into 
Ireland,  to  the  time  that  she  and  lord  Altham 
had  separated.  That  deponent  asked  said  Mrs. 
Weedon  if  she  knew  Jemmy  Annesley,  or 
whose  son  he  was ;  that  said  Mrs.  Weedon 
said  she  did  know  Jemmy  Annesley,  and  that 
he  was  the  son  of  Juggy  Landy,  and  not  of 
lady  Altham ;  wherefore  deponent  always  did 
and  does  believe,  that  said  Mrs.  Weedon  is  a 
material  evidence  for  the  earl  of  Anglesea, 
and  not  for  the  said  James  Annesley.  Depo- 
nent further  deposeth.  That  the  said  Mrs. 
Weedon  has  been  for  several  years  past  ser- 
vant to  the  said  John  Blakeney,  and  lived 
with  him  at  Abbort  aforesaid  ;  and  deposeth, 
That  on  Saturday  the  third  day  of  November 
instant,  this  deponent  called  upon  the  said 
Jobn  Blakeoey  at  Abbort,  in  this  deponent's 
way  to  Dublin,  and  there  saw  the  said  Mrs. 
Weedon,  and  deposeth,  Tb^t  she  was  so  far 
from  bei|y  conflfned,  or  under  any  manner  of 
restraint,  that  she  was  at  full  liberty;  that 
the  doors  of  tbe  house  were  open,  and  that  she 
might  have  gone  in  or  out,  or  to  any  place 
she  thought  proper.  And  deposeth.  That  de- 
ponent was  at  tbe  same  time  informed  by  the 
said  John  Blakeney  and  his  lady,  which  he 
believes  to  be  true,  that  at  12  o'clock  at  night 
the  Tuesday  before,  some  people  came  about 
his  house,  and  that  they  had  uken  or  stolen 
away  his  servant  John  Weedon,  and  that  he 
also  beliexed,  they  also  intended  to  take  away 
the  said  Mrs.  Weedon;  for  that  he  was  in- 
formed they  had  a  horse  with  a  pillion,  and 
titat  said  John  Weedon  rode  or  travelled  on  the 
said  pillion.  Deposeth,  That  this  deponent 
met  said  Mts.  Weedon  in  the  common  hall  of 
said  house  at  Abbort  on  the  Saturday  aforesaid ; 
and  that  she  begtfed  of  this  deponent  to  en- 
quire for  her  son  Jonny,  as  she  called  him,  as 
soon  as  deponent  should  arrive  in  Dublin, 
and  to  send  him  home,  for  that  she  was  very 
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•are  ke  vroold  retuni  to  his  service,  if  be  got 
but  ooce  tuber,  but  that  she  very  much  feared 
tfaey  vrouhl  keep  him  always  drunk;  and 
aeemed  fi^reatly  troubled  at  bis  h&ng  taken 
airay.  That  deponent  promised  to  enquire 
for  him,  tbe  said  John,  and  tP  tell  him  what 
she  desired.  Deposetb,  That  on  Thursday, 
thecfg-hth  day  of  November  instant,  the  said 
Joho  Vf  eedon,  together  with  deponent's  ser- 
Tant,  called  upon  this  deponent  at  a  house, 
where  deponent  was  at  dinner  in  Dublin ; 
that  deponent  told  said  John  Weedon,  he  was 
sorry  he  had  quitted  his  service  without  his 
master's  leave,  and  also  told  him  what  his 
mother  said  to  this  deponent  as  aforesaid,  and 
that  she  expected  be  would  go  back.  Where* 
"u^oD  the  said  John  said,  he  never  would,  for 
that  be  was  to  be  much  better  provided  for. 
And  deponent  having  asked  him  by  whomP 
he,  the  said  Weedon,  said,  it  was  by  the 
youai^  earl  of  Aoglesea.  VV  hereupon  depo- 
nent amiled  and  said,  he  was  not  Earl  as  yet. 
That  said  Jobn  thereupon  said,  that  whether 
be  was  to  be  earl,  or  not,  he  would  provide  for 
him,  and,  at  the  same  time,  wished  that  his 
mother  would  come  up,  for  that,  if  she  did, 
she  would  be  much  happier,  and  have  much 
easier  bread  than  she  had  where  she  lived. 
Deposetb,  That  he  vei^  well  knows  that  the 
said  Jobn  Weedon  has  been  for  several  years 
p«st  servant  to  the  said  John  Blakeney,  and 
Jived  with  him  in  bis  bouse  at  Abbort  afore- 
said, until  be  quitted  him  in  the  night  of  the 
thirtieth  of  October  last ;  and  deponent  verily 
belieTes,  the  said  Mrs.  Weedon  never  was,  nor 
is  she  DOW,  as  this  deponent  verily  believes, 
under  any  manner  ot  restramt,  or  in  any 
BOfrt  confined  by  the  said  John  BUkeney,  or 
any  other  person  ;  but  verily  believes,  she  is 
at  full  liberty  to  go  where  she  thinks  proper. 
And  saith,  be  knows  that  the  said  Mrs.  Wec»on 
has  been  applied  to,  on  behalf  of  the  earl  of 
Aoglesea,  to  attend  at  Wexford,  there  to  be 
examined  as  a  witness  on  his  lordship's  behalf, 
on  a  commission,  which  deponent  believes,  is, 
and  has  been  speeding  there  for  some  time,  in 
a  cause  dependioff  in  the  High  Court  of  Chan- 
cery in  Eoglaodi  wherein  the  said  James 
Annealey  is  plaintiff,  and  the  said  earl  of  Angle- 
tea  ia  defendant."    * 

«<  The  Knuo  againtt  John  Blakbnet,  esq. 

**  Edward  Kilkelly^  of  Liss,  in  the  county  of 
Galway,  cooper,  came  this  day  before  me  and 
made  oath,  That  on  Friday  sevenoight  this 
deponent  was  at  the  defendant's  house  at  Ab- 
bort, in  the  county  of  Galway.  And  this  de- 
Dooent  saith.  That  as  he  was  going  to  the  said 
house  be  saw  Mrs.  Karah  Weedon,  who  is, 
and  for  a  considerable  time  bath  been,  ser- 
vant to  the  defendant,  and  whom  deponent 
knows  very  well,  without  the  gates  of  the 
said  defeodaoCs  yard,  as  if  she  was  returning 
from  the  place  where  the  cows  were  roilkinff, 
and  had,  as  deponent  apprehended  and  beUev^, 
some  milk  in  her  hands  carrying  into  the 
house.    And  this  deponent  taitb,  she  the  said 


Sarah  Weedon  was  alone,  and  not  in  any  sort 
of  restraint  or  confinement;  and  deponent 
afterwards,  on  the  same  day,  saw  the  said 
Sarah  Weedon  going  about  her  business  ia 
the  said  boose,  and  m  no  restraint  or  con* 
finement;  and  deponent  conversed  with  tho 
said  Sarah  at  that  time  about  several  matters, 
and  she  did  not  mention  any  sort  of  restraint 
or  confinement,  but  told  deponent  her  son  John 
Weedon  was  ^ne  away,  -and  seemed  much 
concerned  at  it.  And  this  deponent  is  very 
sore  tfa^said  Sarah  is  not,  nor  was  not  at  any 
time  put  into  any  sort  of  restraint  or  duress 
by  the  defendant." 
Court,  Call  Jobn  Weedon.     ^ 

John  Weedon, 

Mr.  Harvard  offers  to  speak. 

Court,  We  have  nothing  to  do  with  the  birth 
of  James  Anneslev  ;  here  is  aflEidavit  against 
affidavit,  we  most  near  which  of  these  affida* 
vits  is  true.  We  are  imposed  on  by  one  affi* 
davit  or  other ;  the  honour  of  the  Court  is  con- 
cerned, and  therefore,  before  we  do  any  thing, 
we  will  hear  what  John  Weedon  has  to  say. 

Mr.  Harward.  With  humble  submission,  I 
conceive  the  hearing  of  us  afWr  this  person  is 
examined  is  not  a  proper  time ;  this  is  now  my 
time  to  offer  what  I  have  to  say ;  1  shall  have 
no  occasion  to  speak  after  the  examination  ia 
ended,  and  therefore  beg  leave  to  aay  a  few 
words  now,  which  are,  that  if  this  person  is  to 
be  examined,  1  do  apprehend  it  must  be  on  the 
foot  of  some  supposed  transgresston  that  he 
hath  committed. 

Court,  No,  Sir,  it  is  to  discover  the  truth. 
We  will  have  no  concealing  of  the  truth  in  this 
court.    Swear  him. 

Mr.  Harward,  1  do  not  oppose  your  lord- 
ship's right  to  examine  this  witness ;  but— -^ 

Court,  Read  the  afiidavit  to  him. 

3ohn  Weedon  sworn. 

Court,  You  are  now  to  dedara  the  troth, 
and  nothing  but  the  truth,  and  you  are  now 
likewise  to  declare  the  whole  troth.  Yon  are 
not  obliged  to  say  any  thing  to  crimhMle  your<« 
self. 

Q.  Is  your  name  John  Weedoo  f*— J.  Wee* 
don.  Yes,  my  lord. 

Are  you  the  son  of  Sarah  Weedon  ?— Yes,  1 
am,  my  lord. 

Did  von  live  with  colonel  John  Blakeney  ? 
— I  did  live  with  him. 

Is  Sarah  Weedon  yonr  mother  P— ^e  is. 

When  did  you  see  her  last  ? — 1  saw  her  the 
30th  of  Octolier  m  the  house  of  my  mailer. 

Have  you  a  discharge/? — I  have  not. 

When  did  you  leave  your  master? — I  left 
him  the  next  day,  the  31st  of  October. 

Why  did  you  leave  him  ? — 1  was  afraid  to 
appear  to  him,  becaoae  that  J  was  with  my 
brother. 

What  reason  had  you  to  fear  appeariuff  be- 
fore him  ?^For  fear  he  should  use  me  ill. 

Did  he  ever  use  you  ill? — He  never  did. 

How  came  yon  then  to  be^afraid?    Who 
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aM  yoa  to  le«f«  fo«r  ouster  f-^Moi^ 

dy  at  ftH.    I  c«ine»iMrjr  oa  mj^  ova  accord. 

Jiid  you  doairo  yoor  isotbor  to  leof«  him 
befofe  you  cmim  away  ?— I  did. . 

Aod  what  did  tho  ny  to  yo«?-^-^fto  Said  Am 
oottldnol* 

.  For  what  veason  did  theaay  aha ooaid not? 
-—I  could  aot  flad  out  tho  roaaoo. 

Did  aho  toH  yoa  aba  dunt  iiot?«-4She  aaid, 
that  aheooold  oot  * .        * 

Did  she  toll  you  that  her  naaoior  kept  hor 
thora  agaiaot  bar  will  ?^J9ke  did  not  tall  lae  ao^ 

What  timo  of  tlie  ovoDiag  wa»il^|faal  yoa' 
wont  to  colonel  Blakeney 's  tho  firat  tioiie  ?-^H 
was  between  8e?en  and  ei^bt  o'eloolL  « 

Was  your  brother  with  yon  ? — My  bnttber 
oame  alonnf  with  ine. 

What  time  did  your  mother  s|ioah  to  yoa  dnt 
of  fho  window  ?— About  half  an  hour  afler 
aight. 

What  tiaiO 'iid  you  .joooao  away?-<-^I  oama 
away  by  day-lighl'i^t 

What!  the naExi:iDoroing?-«-Tbe next mom- 
iofr.  V 

What  timef  fV^aa  the  family  vp?— They 
were  up,  my  lord: 

Did  you  lio  in  the  houae  f-^l  did  not  Ke  in 
nv  maaier'a  houaa,  becanee  I  could  not^etia. 

Where  did  you  meet  your  brother  ?^-«l  waa 
aeot  from  home  to  — ^—  rora  bound  of  my  maa* 
ter*a.  1  weot  and  ^t  the  hotmd,  and  oame  to 
lake  a  mug^  of  ale  at  Glentaae,  and  there  I  met 
my  brother;  and  my  brother  said,  I  am  oome 
for  my  mother ;  and  f  said,  I  would  get  her 
out  m  the  houae ;  and  we  went  together,  and 
when  we  came  there,  we  found  the  doora  and 
the  gate  looked,  and  she  came  to  tho  window, 
and  said,  that  she  could  not  go  out :  with  that 
1  waa  afraid  of  my  >  master,  and  a  boy  came 
nioniog  out  and  said,  my  master  was  coming 
with  a  whip,  and  i  made  off  as  faat  as  1  could. 

What  time  was  this? — ^It  was  about  eight 
o^clock. 

Did  yao  find  the  gale  fiutened  P-^I  did,  my 
lord. 

'  What  did  Tonr  mother  say  to  you  ?-^he 
said  aho  coold  not  go  with  us :  and,  says  she, 
Go  away  about  your  business,  or  you  will  be 
knocked  oa  the  bend. 

Waa  your  brother  there?— He  was*. 

Waa  lie  a  aorvaat  there  f— No,  but  came  to 
ioe  whether  my  mother  was  ali?e  or  not< 

Was  .your  mother  aser? ant  theref — She  was 
aanrant  two  y eara  last  Michaelmas. 
/    Was  aha  a  aenrant  aft  ^ia  timer— 4Sho  was 
atthattiaM. 

She  aaii  that  aha  ooold  not  go?*-Sbe  did, 
my  lord. 

"For  what  raaaonf*-!  canaot  tell. 

Did  she  aay,  that  she  wonkl  not  go  P— She 
M  Mt  aay  that  ahrwauM  not  go. 

.  Did  you  and  yoarbroHwr  dcmre  Mr.  Blake- 
ney  to  let  her  goP — No,  I  fAs  afraid  to  go  to 
him. 

Did  your  brother  ^-«My  broUMr  did  aot. 

Whera  waa  it  thai  you  proposed  lo  oairy 
hvP-^Tia  Balljaarios^  iMna  Qalkkf's. 
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Where  farther  ?— We  proposed  to  bring  her 
to  DnbUn. 

Wheief— To  Mr.  Annc8ley*8. 

Are  yon  io  Mr.  Annesley's  senrice?-— 1.  ant 
not 

Are  you  in  any  body's  seryiee?— 1>  am  in 
nobady^a  senrice. 

Qtmrt,  Hear  your  affidayit  read. 

Clerk  of  the  Crown  reads  the  affidaTit. 

Ccuri,    Doea  he  write  hia  name  ?  * 

Cletk^   No. 

CduvU    Did  your  mother  ever  tell  you^ihaft 
la  Would  obme  away  P^MJ-Sbo  did  not. 
i'l^hy  -did-  yon  ilric-  her  to  come  away  in  the' 
d%bt  ^-^Beoause  my  brother  came  fbr  her. 
,li  Did  she  ever  tell  you  and  your  brother  that 
I  she  waa  compelled  to  stay  where  she  was?— « 
She  did  not  tell  ns  that  she  was  compelled  to 
stay. 

Do  you  understand  your  affidaritP  How 
came  you  to  swear  in  your  affidant  that  she 
waa  Mained  against  her  will ;  atirl  now  you 
aayshe  was  not?  What  religion  are  you  of  ?-^ 
A  Protestant. 

How  came  you  to  swear  that  positive  affida<* 
yttr  Did  aay  body  read  it  to  you  f — Yes,  an 
attorney,  RoMrt  Reynell. 

Who  is  Robert  Reynoll  f 

Mr.  As^fon.  He  is  my  clerk,  my  lord,  he 
road  it  to  him. 

Did  your  mother  tell  you  she  waa  a  pri* 
aoner? — No;  butshotold  me,  she  was  afi-aid 
of  her  life. 

Are  yoa  ame  of  tint  P — ^I  am,  my  lord. 

Of  whom  was  she  afraidP-^he  was  afraid 
of  my  loni  Aaglesea,  that  she  would  be  mur- 
dered by  him. 

Was  my  lord  Anglesea  ever  in  that  country  P 
—He  never  was. 

Why  should  she  run  from  her  masterV house 
without  wages  or  discharge,  because  she  was 
afraid  of  lord  Angles  P  Is  bo  a  person  of  such 
authority  and  power  over  colonel  Blakeney's 
servants,  as  to  terrify  them  from  their  roaster's 
service  P — I  cannot  tell  that,  my  lord. 

Was  sliedisebarged  at  that  bme  P — She  was 
not. 

Waa  she  paid  her  wmfes  P— No. 

Did  she  demand  her  wages,  to  oome  away  P 
—She  did. 

How  do  ydh  know  that,  were  you  by?— I 
was  not,  bcrt  she  told  me  she  could  not  get  her 
waflfoa. 

Was  she  afraid  of  colonel  Blakeney's  dofaig 
her  any  harm  P — ^Sbe  was  not,  my  lord. 

Why  did  she  apnrehend  any  harm  from  my 
ka^  Anglesea,  dio  he  send  fbr  her? — ^Thero 
was  last  spring  a  man  and  a  chair  cameto  bring 
her  to  Wexford,  ft^om  my  lord,  but  she  was  an 
old  woman,  and  wooM  not  go. 

Was  she  summoned,  or  did  he  send  fbr  her 
of  himself  P— Ho  served  her  with  a  bit  of 
paper. 

Did  he  oflbr  to  foroa  her  to  go  P-*He  did 
not;  ' 

Did  yoo  ever  hear  that  ookmol  ilMeney ,  or 
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aoyteifcfiD  Che  iMNiMforoed  hertoiteyr— I 
never  did. 

More  of  the  Affidavit  if  read. 

Q,  What  time  vrere  Mr.  Blakeney's  outward 
doera  usiiaHy  locked  id  wiDter-time  f — A, 
SomediDcs  at  ei^ht  or  nine  o'clock,  and  some- 
liiBes  not  at  all. 

Cemrf .  Where  it  Edward  Weedon  ? 

€}ner.  Edwacd  Weedoo. 

Court,  Where  does  yoor  brother  lire  f — il. 
He  keeps  in  town. 

Is  he  in  any  sendee? — He  is  not. 

Does  he  (bliow  any  trade  ? — He  has  no  trade 
at  all. 

Did  he  follow  nothio;  ?««-He  followed  a 
spade. 

Where  did  yon  ([ret  that  horse  that  you  went 
to  Mr.  Blakeney's  on  that  nigbti  the  SOth  of 
October  ? — From  my  brother. 

Where  did  voor  brother  get  htm P— He 
hraaght  him  with  him. 

From  whenee  ?— Prom  Dublin. 

Edward  Weedon  sworn. 

ComW.  Are  too  the  son  of  Sarah  Weedoo » 
that  lives  with  Mr.  Bhikeney  ? — Edward  Wee- 
Am.  Yes. 

What  time  in  October  test  did  yon  go  there  ? 
^The  thirtieth. 

What  time  of  the  day  ?-*In  the  evening. 

What  time  ?— About  7  or  8  o'cbck,. 

Were  the  gates  shnt  ? — ^They  were. 

Was  it  darK  ?— f  t  was  dark,  my  lord. 

Did  yon  see  or  speak  to  her  that  night? — I 
did  not. 

Did  any  body  else  ? — My  brother  did. 

What  fftd  she  say  ? — She  desired  him  to  go 
off  about  bb  business,  and  bring  me  with  him, 
or  else  I'd  be  knockedK>n  the  head,  my  lord. 

Did  she  say  sbo  could  notgo?*-She  did, 
my  lord. 

'For  what  reason  ? — Because  the  doors  were 
locked. 

Did  she  say  she  had  a  mind  to  go  with  yon  ? 
— Noyshe  said  no  more. 

Did  you  or  your  brother  ask  her  whether 
she  would  go,  and  what  did  she  say?— She 
said  DO  more  thav  desired  him  to  go  off,  and 
hrinff  me  with  him,  for  if  we  stayed  there,  I 
would  be  knocked  on  the  bead. 

Was  she  kept  as  a  prisoner  ? — As  far  as  I 
undentand,  she  was. 

How  came  yite  to  understand  so  ? — Because  ^ 
the  (rates  were  shut. 

What  timewas  this  ? — About  7  or  8  o'ckick. 

Were  the  sates  open  when  you  came  there 
first  ?— IJ0|  they  were  not.  My  brother  went 
up  first  to  bring 'her  out,  and  he  told  her  that  I 
was  there»  come  from  her ;  and  she  was  coming 
out*  and  he  came  first,  and  he  thought  she  was 
Ibllovni^  him. 

How  do  you  know  this  P-rMy  brother  told 


Is  illMal  Ibr  gentlemen  to  shot  tbeir  gates 
at  a%M  hi  the  country  ? — It  is  in  the  country ; 
wff  Mttfteeaid  she  was  shut  up, 
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Did  she  say  that  she  was  shut  up,  or  only 
that  the  gates  were  shut  ? — She  said  as  this, 
she  could  not  come  out,  and  desired  my  brother 
to  go  off  and  take  me  along  with  him,  for  I'd 
be  knocked  on  the  head. 

Did  you  Lear  her  speak.' — I  heard  her 
sfeak. 

What  did  you  hear  her  say  ? — I  heard  her 
bid  my  brother  go  off  and  bring  me  with  him, 
for  1  should  be  knocked  on  the  liead. 

Did  she  say  nothing  more  ? — She  said  oo 
more,  but  shut  the  window. 

Court,  ilead  the  first  part  of  his  affidavit. 

Clerk  of  the  Crown  reads  it. 

Court,  How  did  yoar  mother  knoV  you  were 
there  ? — My  brother  knocked  at  the  gate. 

Did  any  hody  come  to  the  gate  ? — Nobody ; 
but  my  mother  opened  the  window. 

Was  she  a  servant  at  that  time  ? — She  was. 

When  did  you  see  her  before  that  time  ? — I 
went  to  her  before  that  by  myself,about  a  month 
or  five  weeks  before,  and  she  asked  me  if  I 
heard  any  thing  concerning  Mr.  Annesley  and 
my  lord  Anglesea ;  I  tokl  her  I  did ;  and  she 
said,  For  your  life,  do  not  speak  a  word,  for 
you  are  in  the  midst  of  your  enemies  here. 

Did  you  carry  a  horse  with  you  the  SOth  of 
October  ?*-!  did,  my  tord. 

Did  your  mother  say  any  thing  to  you  more, 
the  time  that  you  were  with  her  before? — She 
said,  1  would  be  very  desirous  of  seeing  M^. 
Annesley,  if  1  was  in  Dublin. 

Whose  horse  and  pillion  was  it  that  you  were 
famished  wkb  ? — 1  hired  them  by  the  way. 

Who  sent  you  to  hire  them  ? — ^1  hired  them 
by  Mr.  Annesley's  orders. 

Who  gave  those  orders  to  you  ? — Mr.  An- 
nesley himself. 

Yoor  mother  said  no  more  the  time  yon 
went  by  yourself,  but  that  you  were  among 
your  enemies  there  ?— No  more,  my  lord. 

Was  she  a  servant  in  the  house  ?*-She  wm 
a  servant-maid  in  the  house,  and,  as  far  as  I  un- 
derstand, she  was  forced. 

Who  told  you  she  was  forced?— The  doors 
were  all  locked. 

Were  they  locked  when  your  brother  went 
there  ? — Tliey  were  open  when  my  brother 
came,  my  brother  went  in. 

Where  did  you  meet  yonr  brother  that  even* 
ing  ? — At  a  place  ealM  Glentane. 

How  long  did  your  brother  stay  before  be 
came  to  you  again  ?— He  came  out  to  roe 
again  in  alMut  three  quarters  of  an  hour. 

How  soon  after  that  did  yon  return? — He 
told  me  that  bis  master  followed  him  out  with 
a  whip  for  to  kill  him. 

Din  be  tell  you  so  ? — He  told  me  so. 

Did  he  venture  to  go  back  afterwards  ?^~ 
When  he  went  back  the  gates  were  shut,  and 
he  went  round  to  the,  backside  of  the  house, 
where  there  was  a  door,  and  knocked  at  it ;  my . 
mother  looked  out  of  the  window,  and  said  she 
could  not  go :  and,  says  she,  go  vour  way  and 
hring^your  brother  with  you,  U)r  he  wiU  b^ 
knocked  on  the  heac}, 
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Did  8be  tell  you  tbal  she  was  confined  or  im- 
prison^ ?— She  did  not. 

Are  you  or  ^our  brother  in  my  body's  ser- 
vice ? — We  arc  in  nobody's  service. 

Court,   llead  the  affidavit. 

Clerk  of  the  Crown  reads  it. 

Court.  How  long  is  it  since  you  lived  at 
Gravelly-bill? — I  leA  it  about  two  months 
ago. 

Were  you  a  house- keeper  there? — 1  lived 
there  with  a  friend  of  mine. 

Can  you  write  ? — No,  my  lord. 

Nor  read  ?— No. 

How  came  you  to  make  this  affidavit?— 
Them  that  examined  me,  drew  it. 

Who  were  they  ? — Mr.  Goostrey. 

Is  he  here  ? — No. 

Did  you  tell  him  that  yonr  mother  was  de- 
fined?— I  told  him  as  thus,  that  the  doors 
were  locked,  and  she  said  she  could  not  come. 

Did  you  tell  him  these  words  that  are  in 
your  affidavit  ? — I  told  him  no  more  or  less 
than  what  I  have  given  on  my  oath  here. 

To  John  Weedon. 

Q.  Did  your  mother  tell  yon  that  she  was 
confined  ?— -She  did  not  tell  me  that  she  was 
oonfinedw 

Nor  you  do  not  know  it  ? — ^No,  my  lord. 

To  Edward  Weedon. 
Q.   Did  your  mother  tell  you  she  was  con- 
•41ned  ? — She  did  not  tell  me  she  was  confined. 

The  matter  was  then  debated  by  counsel, 
after  which  the  Court  delivered  their  opinion, 
as  follows : 

L.  C.  J.  Marlay,  We  are  of  opinion,  in  the 
first  place,  That  no  HAeas  Corpus  can  be 
granted  in  this  case.     A  Habeas  Corpus  for 
the  liberty  of  the  subject  is  a  writ  of  right, 
and  may  be  applied  fur  without  an  affidavit  of 
the  party,  and  was  done  in  the  cases  of  my  lord 
Leigh,  sir  Robert  Viner,  and  sir  Robert  How- , 
ard.      In  the  Case  of  sir  Robert  Viner,  an 
Habeas  Corpus  was  sued  for,  to  obtain  the  li- 
berty of  a  woman  confined  in  his  house ;   the 
woman  said  she  was  not  confined  by  him,  but 
chose  to  stay  with  him.     But  this  does  not 
appear  to  us  at  all  to  be  the  case  here,  that 
there  is  the  least  restraint  upon  Sarah  Weedon ; 
but  on  the  contrary,  that  she  is  at  her  full  li- 
berty ;   for  notwithstanding  these  affidavits  of 
these  men,  it  does  ap|>ear  so.   Edward  Weedon 
of  the  Gravelly -^ill  in  the  county  of  Carlow 
maketh  oath,  that  Sarah  Weedon  is  now  de- 
tained (sworn  the  8th  of  November)  by  col. 
John  Blakeney  at  Abbort,  near  Castle- Blake  < 
ney  in  the  county  of  Gal  way.    John  Weedon 
of  the  city  of  Dublin  maketb  oath,  that  Sarah 
Weedon  is  now  detained  at  the  house  of  John 
Blakeney,  esq.  at  Abbort  in  the  county  of  Gal- 
way  ;   '  in  terminis  tcrminantibus*  the  same ; 
both  illiterate  persons,  and  yet  both  make  these 
positive  affidavits  of  her  being  under  restraint, 
when  it  appears  she  was  at  her  full  liberty,  not 
•nly  before,  but  after  these  a^davits  were  made. 


These  affidavits  were  made  by  marksmen,  and 
therefore  the  Court  sent  for  the  person  that 
drew  the  affidavits,  to  know  why  be  drew  them 
in  the  manner  they  appear  to  us ;  for  upon 
the  table,  these  men  have  declared  that  they 
do  not  know,  nay,  they  cannot  ;say  tbey  be- 
lieve, that  she  is  restrained  of  her  liberty.  Caa 
we  then,  when  they  have  declared  that  their 
affidavits  are  not  true,  grant  the  Habeas  Cor- 
pus  ?  By  no  means.  Consider  the  consequence 
of  these  things  t  By  taking  a  horse  in  a  re- 
plevin, a  man  may  be  gnilty  of  felony,  if  n 
person  has  amino  to  knock  down  everybody 
that  stands  in  his  way,  and  procures  others  to 
impose  upon  the  Court  by  affidavits  in  order  to 
prevent  all  opposition ;  in  that  case  the  Court 
will  exert  their  authority,  and  punish  the  per- 
sons  that  imposed  upon  them.  We  are  of  opi- 
nion, there  is  not  tfie  least  colour  of  granting 
the  Habeas  Corpus  ;  for,  to  whom  must  it  bo 
directed  but  to  Mr.  Blakeney?  If  Mr.  Blake- 
ney does  not  obey  the  Habeas  Corpus,  be  must 
be  attached :  If  he  does  be  must  come  to  Dub- 
lin ;  and  the  prosecutor  has  declined  to  pay  thQ 
ekpence  of  all  this. 

The  next  point  to  be  considered  is,  whether 
these  men  could  be  attached  for  fal&ifyinff 
their  affidavits  ?  I  am  amazed  to  hear  it  said, 
there  are  no  precedents  of  persons  being  at- 
tached for  prevarication  and  imposing  on  the 
Court :  May  be  not  in  this  case,  but  in  most 
great  causes,  that  have  been  long  depending, 
such  things  have  happened.  Suppose  a  man 
in  an  affidavit  to  put  off.  a  trial,  should  swear, 
that  such  a  bond  was  perfected,  and'  he  ex- 
plains himself,  when  becomes  to  be  examined, 
that  be  heard  such  a  one  say  so ;  is  not  he 
guilty  in  conscience  of  perjury,  and  ought  he 
not  to  be  punished  for  prevarication  and  for  tbo 
imposition  ?  1  can  give  .instances,  where  per- 
sons have  endeavoured  by  artful  affidavits  to 
extort  exorbitant  bail,  for  which  they  have  been 
committed  by  the  Court. 

Now  as  to  these  two  persons,  they  have 
sworn  in  the  most  express  terms  in  their  affi- 
davits, every  thing  wiiich  is  necessary  ^to  in-: 
duce  the  Court  to  grant  an  Habeas  Corpus.  I 
must  own,  if  there  was  an  inducement  to  do 
this  from  filial  piety,  I  should  be  very  tender 
bow  I  committed  them ;  but  it  is  plain  they  are 
not  induced  by  that  motive ;  what  they  did, 
they  did  it,  that  they  might  be  employeil,  as 
well  as  others,  by  Mr.  Annesley,  not  out  of  fi- 
lial piety  to  free  their  mother,  whom  they  knew 
to  be  at  liberty,  nor  is  there  the  least  appear« 
aoce  that  they  had  such  a  motive.  Therefore, 
as  they  have  endeavoured  to  impose  upon  tiie 
Court,  and  injure  an  innocent  person,  Mr. 
Blakeney,  I  think  they  ought  (o  be  committed. 

Mr.  Just,  Ward,  The  only  thing  to  excuse 
them  is  their  ignorance.  But  as  the  matter 
now  stands,  it  is  plain  that  the  person  who  drew 
the  affidavits,  knew  they  were  false,  knew 
that  these  men  swore  to  a  iact  they  did  not 
know  to  be  true.  Really,  a  man  of  business 
must  know  the  practice  in  dmwiog  affidavits, 
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ttid  what  tdod  of  mflMftvilt  will  serve  the  end 
proposed  by  them ;  bat  these  men  swear  far- 
ther, and  say,  that  they  told  him  the  same 
story  they  did  now :  If  that  be  true,  he  drew 
these  affidavits  most  falsely ;  he  led  them  into 
peijaiTt  ftod  is  as  guilty  as  they  are,  and 
ihoold  as  certainly  he  ponished,  if  we  had  htm ; 
tot  I  find  OB  inquiry,  he  is  not  here ;  therefore, 
IS  we  have  nobody  else  to  pnnish,  we  must 
pomsh  theee  men,  who  ha?e  thus  prevaricated 
tad  imposed  u^n  the  Coart. 

L.  C.  J,  It  is  a  moat  wicked,  profligate  thing 
is  an  araii,  to  make  an  illiterate  man  swear 
aa  affidavit  he  knows  to  befabe:  Whether 
tel  be  Goostrey's  case  or  no  I  will  not  say, 
keeaase  be  is  not  here  to  clear  himself,  bat  it 
looks  very  like  it. 


Monday,  F^rtiary4. 

Motions  in  behalf  of  the  crown  for  putting 
off  the  Trial  till  next  term.* 

*  Sol,  Gen,  for  the  crown.  My  lord,  the  high 

*  sheriff  has  been  applied  to  several  times  to 

*  give  a  copy  of  the  pannel,  according  to  cus- 

*  torn,  to  the  agent  for  the  prosecutors ;  but  he 
'  has  not  hitherto  been  able  to  procure  one, 

*  though  the  other  party  has. 

^  L,C»J.  The  sheriff  could  not  give  it  with- 
'  oot  leave  of  the  Court. 

'  SoL  Oen,  The  Court  is  sddom  or  never  ap- 
'  plied  to  on  that  account,  the  sheriff  usually 
'  gives  oo^es  of  the  pannel  to  the  parties, 

*  without  any  application  to  the  Court,  two  or 

*  three  days  before  the  trial ;  but  supposing  an 

*  application    to    the  Court  necessary,    why 

*  should  he  give  it  to  one  party,  and  refuse  it 

*  to  the  other? 

*  Mr.  Spring,  for  the  traverser.   The  gentle- 

*  foen  concerned  for  the  prosecution  have  served 

*  Its  with  notice  of  a  motion  to  pat  off  the  trial, 

*  and  therefore  we  hope  they  will  make  their 

*  motion.' 

And  deanred  the  notice  might  be  read. 

Clerk  of  the  Crown  reads  the  notice  as  fol- 
lows, viz. 

«  Counsel  in  behalf  of  his  majesty  will  move 
the  Court  on  Monday  morning  next,  to  put  off 
the  defendant's  trial  until  Friday  next ;  which 
motion  will  be  groimded  upon  affidavits  this 
day  filed  in  the  proper  office,  and  upon  the 
affidavits  of  Mary  Heath  and  of  Daniel  Mac 
Kercher,  esq.  made  in  this  cause  in  the  last 
Michaelmas  term,  and  the  nature  of  the  case  and 
reasons  to  be  offered. 

«<  Dated  this  2nd  of  February,  1744." 

*  In  the  motions  for  putting  off  the  Trial, 
what  is  Boarked  with  inverted  commas,  are  not 
in  the  trial  printed  by  permisskm  of  the  judges, 
but  taken  from  two  other  copies  of  the  Trial 
printed  at  that  time  (one  in  fi>lio  and  the  other 
tn  octavo),  in  order  to  render  it  more  com- 
fXvU.'^rormtr  Editkn. 


*  Sol,  Gen.  We  desire  first  to  see  if  there  be 

<  a  jurv  ;  we  have  a  ri^ht  also  to  know  if  the 
'jury  nave  been  rightly  summoned. 

*  The  bailiffs  being  called  to  prove  the  sum- 

<  moning  the  gentlemen  mentioned  in  the  pan- 

*  nel,  they  appeared,  were  sworn,  and  the  pan- 

<  nel  was  callcKl  over. 

*  Sol,  Gen,  1  observe,  my  lord,  that  several 
'  of  the  gentlemen  mentioned  in  this  pannel  are 

*  out  of  the  kingdom,  and  well  known  bv  all  of 

*  us  to  be  out  of  the  kingdom  ;  several  others 
'  live  in  distant  counties,  out  of  the  county  of 
'  Dublin ;  some  are  old  and  infirm,  and  nn- 
'  capable  of  serving  on  juries  for  several  years 

*  past ;   others  have  been  dead  several  years  ; 

*  and  some  are  six  clerks  in  Chancery,  and 

*  officers  in  the  Custom-  house,  who  neither  can 

*  nor  are  obiigei^to  attend. 

*  X.  €,  J.  All  persons  summoned  ought  to 
«  appear,  and  then  shew  cause  why  they  snould 
(  be  exempted  from  serving. 

<  The  Jury  being  called  over  twice,  dght  of 
Mheir  number  only  appeared. 

'  Sol,  Gen,  My  lord,  I  see  only  eight  gen- 
tlemen of  the  jury  attend,  and  if  eight  more 
of  these  in  the  pannel  had  been  in  the  king- 
dom they  would  not  have  attended.  Mem- 
bers of  parliament  are  exempted,  and  so  are 
officers  in  the  court  of  Chancery,  and  Custom* 
house.  Others  are  disabled  from  attending 
by  absence,  the  infirmities  of  old  age  and 
death ;  so  that  if  both  sides  were  prepared,  as 
there  is  no  jury,  there  can  be  no  trial  this  day  ; 
for  talesmen  are  not  admitted  on  trials  of  thio 
kind :  therefore  we  are  under  no  necessity  of 
making  our  motion  for  putting  it  off  to  Friday 
next. 

*  Court,  We  had  some  thoughts  of  bringing 
'on  the  trial  next  Wednesday,  butlttiereb  a 
'  sitting  of  Nisi  prias  that  day,  and  other  suitors 
'  are  not  to  be  injured.    Let  the  trial  therefore 

*  be  put  off  until  Thursday,  if  it  should  be  put 

*  off  longer  there  would  not  be  time  for  judg- 

*  ment  that  term  ;   but  the  attornies  should 

*  consent.  Mrs.  Heath,  do  you  consent  it  should 

*  be  nut  off? 

'  afary  Heath,  Yes,  my  lord. 
'  The  agent  for  the  prosecutors  was  asked 
'  whether  he  would  consent  to  bring  it  on  a- 

*  Thursday  ;    but  he  said  he  would  not  come 
'  into  any  such  consent,  nor  had  he  any  antho- 

*  rity  so  to  do.' 

'Iiie  counsel  for  the  traverser  informed  the 
Court,  that  their  witnesses  were  in  town  at 
great  expence,  and  hoped  the  counsel  for  the 
prosecutor  would  agree  to  prosecute  at  the 
day  prefixed,  and  not  then  move  to  put  it  off 
longer. 

'  JL.  C.  /.  The  reasons  given  to  day  for  put- 

*  ting  off  the  trial,  I  can  tell  you,  will  not  be 

*  sufficient  next  Thursday  for  putting  it  off  any 
'  further ;  if  the  great  expences  attending  the 

*  trial  are  to  be  saved,  the  sooner  the  trial  comes 
<  on  Uie  better. 

*  SoL  Gen,   We  intended  to  have  tried  tbii 
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^  *  question  to*fIay  ;  botMr.  Mae  Kercher,  who 
'  coaducts  this  affair,  aiid  is  the  ooly  person 
'  that  tboroucbly  knows  tlie  evideooe  proper  to 

*  be  produced  to  prove  the  iodtctnient,  is  on  the 

*  other  side  of  the  water,  detained  by  contrary 

*  winds  ;  and  so  likewise  are  some  of  our  most 

*  material  witnesses,  who  are  daily  expected  : 

*  there  are  seven  packets  due.     if  Mr.  Mac 

*  Kercher  and  oor  witnesses  come,  we  Will  im- 
'  oiediatdy  go  to  trial  ;  if  not,  we  cannot. 

*  Mr.  BnSitreett  for  the  traverser.    I  bope^ 

*  my  lord,  that  both  parties  shall  be  conBned  to 
'  particular  hours  to  examine  their  witnesses 

*  IS ;  ibr  if  the  prosecotors,  who  examine  lh%t, 
<  should  take  up  a  long  time,  the  traverser 

*  might  be  thereby  stinted  in  time  for  the  exa* 

*  mination  of  her  witnesses :  I  humbly  conceive 

*  both  parties  should  examine  an  equal  number 

*  of  hours  in  turn. 

'  Mr.  Harward,    Such  a  rule  was  never 

*  made,  my  lord,  I  am  pretty  certain,  on  trials 

*  of  this  kind. 

*  Mr.  Just.  Ward,   I  have  bad  the  honour  of 

*  being  a  considerable  time  on  the  bench ;  1 
'  cannot  now  pretend  to  bear  fatigue  as  well  as 

*  i<Hrmerly  ;    but  I  hope  1  shall  take  care  that 

*  the  jurors,  or  myseli',  ahall  not  be  in  dan|;er  of 
'  being  destroyed. 

*  L,  C.  J.  Examining  by  hours  is  not  so  utt«> 

*  precedented.  It  was  the  old  custom  ansong  the 

*  Romans  to  examine  by  the  hour-glass,  j^en- 
^  tiemen,  I  think  proper  to  mention  to  you, 

*  That  no  witness  «nall  be  examined  unless  bis 

*  evidence  be  previously  opened  to  the  Court, 

*  and  that  one  counsel  of  a  side  only  is  to  ex- 
'  amine*' 


Thursday  Mornings  February  f . 
The  Court  being  sat, 

'  Sol,  Gen.  for  the  Crown.  My  lordy  I  men- 
tioued  to  your  lordship  last  Monday,  that  Mr. 
31ac  Kercher  and  several  of  our  most  material 
witnesses  were  on  the  other  side  of  the  water 
waiting  for  a  passage ;  if  they  had  arrived, 
we  should  wiUiogly  have  tried  tlib  traverse  to 
day ;  but  it  has  so  happened  contrary  to  our 
expectation  that  they  are  not  yet  arrived,  and 
therefore  as  we  are  not  yet  furnished  with 
our  material  evidences,  or  with  any  person 
acquainted  with  the  eviiience  proper  to  be  ap- 
plied to  prove  the  facts  in  the  indictment,  we 
cannot  with  safety  go  to  trial.  Colonel 
Weldoo,  my  lord,  who  i^  known  to  be  a  gen- 
tleman of  great  worth  and  reputation,  has 
been  served  with  a  Subpssna,  but  is  extremely 
ill  of  the  ^out  in  his  bed,  and  though  a  very 
material  witiieas  and  willing  to  give  his  evi- 
dence, be  is  not  able  to  travel  to  town  without 
endangering  his  life,  and  the  prosecutors, 
without  the  benefit  of  his  testimony,  cannot 
properly  proceed  to  trial.  I  therefin-e  only 
move  your  lordship  that  this  UM  tnay  he  p6t 
off  till  the  first  day  of  next  Easter  term. 

'  Serf.  Aicrthali^  for  the  cvown*  The 
tf^verser,  my  lord,  removed  this  indictment  In 
October  last  by  Certionri  (rem  the  oommis- 


sion  of  Oyer  and  Terminer  hUo  this  court  on 
the  very  day  it  was  to  have  been  tried,  after 
she  had  put  the  gentlemen  for  the  prosecution 
io  all  the  expence  of  a  trial,  for  want  of  giving 
them  previoua  notice  of  her  intentiona  to  put 
it  off.  And  on  the  7th  of  November  when 
she  appeared  on  her  traverse  in  this  court,  on 
her  bare  allegation  that  she  was  not  prepared 
to  take  her  trial,  she  was  farther  indulged, 
and  bad  till  the  14th  given  her,  to  prepare 
herself  for  it,  though  ioe  gealiemen  were  then 
also  rvady  for  trial. 

*  On  the  18th,  the  day  immediately  pre- 
ceding this  hut  day  appoMtled  by  the  Court  for 
her  trial,  the  counsel  for  the  traverser  agaia 
moved  to  put  off  her  trial  on  her  single  affi- 
davit, that  she  had  some  material  witnessca  io 
England,  and  in  remote  iilaoes  of  this  lung** 
dom,  and  upon  that  founoation  alone  her  trial 
was  put  off  till  this  term.  We,  my  lord,  have 
ffiven  regular  end  dmely  notice  to  the  agent 
for  the  traverser,  that  we  would  &pply  to  your 
lordship  to  put  off  the  trial.  Affidavits  we 
have  to  shew  that  we  are  not  prepared  to  come 
to  trial,  and  therefore  we  hope  we  shall  have 
the  like  indulgence  with  the  traverser  to  put 
it  off  till  next  term,  especially  as  this  is  the 
first  application  of  that  kind  we  have  nuule, 
and  es  we  have  formerly  been  put  to  so  great 
inconvenienOes  and  charges  by  the  traverser's 
affected  delays. 

*  If  your  lordship  pleeses  that  Mr.  Mee 
Kercber's  affidavit  sworn  the  Idth  of  No- 
vember last,  which  was  read  upon  the  tra* 
verser's  motion  to  put  off  her  trial  last  term» 
may  be  now  read. 

« Court.  Let  Mr.  Mac  Kercher's  affidavit  be 
«read.' 

**  The  KwQ  agaimt  Mary  Heath. 

'<  Daniel  Mac  Kercher,  esq.  as  page  4.'' 

Mr.  MurshalL   I  pray  my  brd,  that  Mr. 
Nelson's  affidavit  ma^  be  read. 
Cotir^.  Read  his  affidavit. 

The  King  against  Marv  Heatb. 

<<  Richard  Neison.of^^^  city  of  Dublin,  gent, 
maketh  oath,  that  he,  this  deponent,  being  em<^ 
ployed  as  agent  on  behalf  of  the  prosecutors,  he 
prepared  briefs  for  counsel,  and  sent  several 
Subpoenas  for  witnesses  to  several  [»arts  of  this 
kingdom,  to  give  evidence  on  belialf  of  hie  ma- 
jesty against  the  traverser  on  her  trial,  which 
was,  as  deponent  believes,  appointed  to  be  ba4 
on  the  4th  day  of  February  instant.  Saith, 
that  by  a  letter,  which  this  deponent  lately  re- 
ceived by  poet  from  Mr.  Mae  Kercher,  dated 
London,  the  lOtb  of  Jannarv  last,  this  depo- 
nent verily  believes  said  Mr.  Mac  Kereber  did 
oir-or  about  the  17th  day  of  January  last  leavB 
Lontfoa,  in  order  to  come  to  this  kingdom,  to 
tiany-  on  the  pn>aecution  against  the  traTeraer, 
the  said  Mee  Kercher  being  one  ofthenrin- 
oipal  persons  concerned  in  carrying  oo'saiitpro* 
-aecutran;  and  verily  believes,  the  said  Mao 
-Kercher  sb,  and  has  been,  at  Park-^gate  or 
Holyhead  for  some  days  paet,  and  wOHld  Inte 
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beeo  bere  before  tbit  time»  if  Cbe  wind  had 
served  for  a  pasM^  $  and  ibis  deponent  ex- 
yects  bim  in  this  kingdom  as  soon  as  the  wind 
bt'comes  fair  for  a  passage  from  Holyhead  or 
Parkogale.  Says,  be  believes  that  William 
Goostrey  is  a  material  witness  to  be  produced 
ai^ainat  defendaBt,  and  believes  said  Goostrey 
sad  others,  who  are  witnesses,  as  deponent  be- 
bevea,  to  be  produced  auraiost  the  trsTerser,  are 
waiting  with  said  Mac  Kercher  at  Park-gate  or 
Holyhead  for  a  passage,  and  believes,  that  an 
effectual  prosecation  eannot  be  carried  on 
against  aaid  Heath  until  said  Mac  Kercher 
comes  to  this  kingdom. — Sworn  the  Sd  of  Fe- 
bruary, 1744-" 

Mr.  MartkaU,  I  pray,  my  lord,  that  the  af- 
fidsvit  of  Robert  Keoiicdy  may  be  likewise 
read,  wbicfa  will  inform  your  lordship  of  colonel 
U'eldon'a  state  of  healili. 

Court*    Read  bis  affidavit. 

*<  The  King  agaiiut  Mary  Heatb, 

**  Robert  Kenneijf,  of  the  city  of  Dublin, 
maketh  oath,  that  on  the  27th  day  of  January 
last,  be,  this  deponent,  served  Arthur  Weldon, 
esq.  with  a  8ubp«ena,«  issued  out  of  and  under 
the  seal  of  this  court,  dated  the  S8th  day  ot' 
November  last,  by  delivering  onto  the  said 
Arthur  Weldoa,«t  his  house  in  Raheeo,  in  the 
Qoeeu's  county,  a  copy  of  said  Subpoena,  and 
at  same  time  shewed  him  the  original,  and 
off«red  bim  a  British  shilling  in  silver,  which 
he  refused  to  take.  By  which  Subpoena, 
said  Weldon,  and  others  therein  named,  were 
required  to  be  in  this  court  on  Monday,  the 
4tb  day  of  February  tben  next,  between  the 
hours  of  seven  and  eight  of  the  clock  in  the 
forenoon,  to  testify  on  behalf  of  his  majesty 
concerning  a  certain  perjury,  whereof  Mary 
Heath  stands  indicted.  And  aaith,  that  at  the 
time  this  deponent  served  sakl  Wehlon,  he  told 
deponent  be  would  most  willingly  attend  in 
pursoasceof  said  subpoena,  but  that  he  waa  so 
ill  of  tlie  gont,  that  he  could  not  stantT,  or 
scarce  stir,  and  that  he  would  not  venture  bis 
life ;  and  that  the  week  before  he  had  the  gout" 
ID  his  stomach.  And  sailb,  said  Weldon  then 
appealed  to  this  deponent  to  be  very  weak  and 
ill,  nod  waa  not,  as  deponent  believes,  able  to 
walk  one  step,  nor  was  be,  as  be  believes,  able 
to  travel  in  a  coach  or  carriage  from  his  house  to 
Dublin  without  great  danger  and  hazard  of  his 
life ;  and  verily  Mlieves,  sSd  Weldon  is  not,  nor 
haasinoe  been  able,  withotit  the  greateat  danger 
to  his  life,  to  travel  in  a  carriage  or  otherwise  to 
Dublin ;  and  verily  believes,  said  Weldon  ia  a 
material  witness  to  be  produced  on  behalf  of  bis 
isiyest^  against  the  traverser,  on  the  indict- 
ment lor  perjury  against  her ;  and  verily  be- 
lieves the  said  Mavy  Heath  cannot  be  effeo- 
tually  proeecnted  upon  said  indiotment  without 
the  testimony  of  said  Weldon ;  and  believes  said 
Weldon  woald  readily  attend  to  give  evidence 
on  the  trial  of  aaid  Mary  Heath,  if  be  could  do 
it  without  endangering  bis  life ;  and  verily  be- 
lieves, and  doubta  not  bot  said  Weldon  will  at- 
tend to  ftveendaiiMon  behalf  of  bis  roitfefty 


on  the  trial  of  said  Heath,  in  case  tlie  trial  be 
put  off  to  ne](t  term,  and  that  said  Weklon  will 
be  then  able  to  travel  with  sai'ety  to  bis  life.— 
Sworn  the  6th  of  February  1744." 

«  Mr.  Tttdal.  My  lord,  it  is  the  interest  of 
society  to  hrin;r  offenders  to  justice :  the  gen* 
tlemen  who  conduct  this  prosecution  were 
fully  prepared  for  a  trial  belore  this  affair  waa 
removed  by  Certiorari,  and  since  it  was  re« 
moved  into  tJiis  court  there  was  a  day  ap- 
pointed for  triallast  term ;  the  witnesses  caaie 
to  town  from  several  parts,  at  great  expences, 
and  in  regard  tlie  traverser  was  not  then 
ready,  the  trial  was  put  off,  which  put  the 
prosecutors  to  grest  hardships  in  preparing  at 
different  times  tor  the  expected  trial.  Tha 
affidavits  which  have  been  read  have  men* 
tioned  that  some  of  our  witnesses  are  at  the 
other  side  of  the  water,  and  that  colonel  Wel» 
don  has  been  served  with  a  Subpcnia,  and 
would  attend  if  possible.  And  for  these  rea* 
sons  we  hope  your  lordships  will  put  off  the 
trisi  till  next  term.' 
*  C4mrt,  Was  Mr.  Weidoa  bound  over  ? 
«  Mr.  NcUoH,    No. 

<  Mr.  JDo/y,  for  the  traverser.  I  wonld  ban^ 
'  bly  inform  your  lordships,  that  when  the  pro* 

*  secotors  applied  to  push  on  this  trial  last  term^ 
'  there  was  no  pretence  then  offered,  that  col« 

*  Weldon  was  a  luaterial  witness  for  them.    I 

*  pray  that  Mary  Heath's  affidavit  may  be 

*  read.' 

Which  was  accordingly  read,  as  likewiaa  the 
others  to  oppose  the  said  motion. 

*<  The  Ring  against  Mary  Heath. 

*<  The  traverser,  Mary  Heath,  maketh  oath. 
that  her  plaoe  of  abode  is  in  London,  in  the 
kingdom  of  Great  Britain,  and  deponent  having 
lived  for  several  years  with  Mary  lady  Altbam, 
wife  of  Arthur  late  lord  Ahbaro,  waa  prevailod 
upon  to  come  to  this  kingdom  in  the  month  of 
Octoher  174S,  in  order  to  be  examined  aa  a  witr 
ness  upon  a  trial,  that  was  had  at  tlie  bar  of  the 
Exchequer  in  tliis  kingdom  iu  Michael maa 
term  1743,  between  Campbell  Craig,  lessee  of 
Jamea  AnnenAey,  and  tlie  right  honourable 
Rkshacd  eari  of  Anglesea ;  aod  deponent  waa 
examined  on  said  trial  on  behalf  of  said  earL 
And  saith,  that  aAer  said  trial  was  over,  depo- 
nent was  prevailed  upon  to  colitinue  in  tois 
kinpfdom,  in  order  to  be  examined  as  a  witneaa 
on  behalf  of  said  earl  in  a  cause  depending  in 
the  Chancery  in  England  between  said  JaoMi 
Annesley  and  said  earl  of  Angleaea ;  and  depo- 
nent was  examined  as  a  witness  in  said  cause 
in  or  about  October  last,  b^  virtue  of  a  com- 
mission from  England,  which  was  then  speed- 
ing at  Wexford ;  but  some  time  before  depo- 
nent waa  so  examined,  she  was  arrested  opup 
a  warrant  for  perjury,  alleged  to  be  committed 
by  her  in  her  evidence  on  said  trial ;  and  the 
dooraof  the  house,  ia  which  depoiient  lodged 
in  Latten's-oourt,  Dublin,  or  liberties  thereof, 
were  broke  open  when  deponent  was  so  arreet* 
ed  by  a  parcel  of  bailiffs  or  settera,  some  of 
whom  deciued  tbay  hvl  waited  for  anoppovtu* 
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nity  to  find  depooent  alone.  And  when  depo* 
neut  was  so  arrested,  she  was  brought  from 
her  said  lodgings  to  Henry- street,  and  from 
thence  towards  said  James  Annesley's  house 
or*  lodgings  in  College-green;  and  in  the 
road,  some  of  the  persons  that  arrested  de- 
ponent, or  attended  them,  directed  that  3epo- 
nent  should  be  brought  to  Castle -street ;  and 
deponent  was  accordingly  brought  to  a  tarern 
in  Castle-street,  and  from  thence  to  a  public- 
bouse,  as  deponent  believes  it  to  be,  in  Christ- 
church-yard ;  where  the  person  before  whom 
deponent  was  brought,  declared,  he  believed  it 
tvas  not  a  bailable  oifence ;  and  several  persons  . 
that  appeared  as  agents  for  said  James  Annes- 
ley,  seemed  to  doubt  whether  bail  could  be 
taken  for  deponent ;  but  at  length  said  person 
bound  deponent  in  reco^^nizance  of  1,000/.  and 
each  of  the  securities  in  500/.  to  the  best  of 
deponent's  remembrance,  and  bound  deponent 
to  appear  at  the  sessions  of  Kilmatnham,  oud 
Irefused  to  bind  deponent  to  appear  at  any  other 
place.  And  deponent  is  informed  and  believes, 
that  there  were  not  avy  examinations  returned 
to  Kilmainham  against  deponent,  but  deponent 
WM  hound  over  to  appear  at  the  commission  of 
Oyer  and  Terminer  held  in  or  about  October 
last,  and  was  obliged  to  give  security  for  depo- 
nent's appearance  there.  And  deposeth,  that 
deponent^s  business  and  affairs  require  her  at* 
tendance  in  London,  and  her  being  obliged  to 
•stay  longer  in  this  kingdom  will  be  very  in- 
convenient and  prejudicial*  to  her;  and  satth, 
that  the  attempt  to  put  off  deponenf  s  trial  is 
made,  as  she  verily  believes,  with  intent  to  bar- 
rass  and  distress  deponent,  and  the  said  earl  of 
Anglesea  and  Charles  Annesley.  And  depo- 
nent is  informed,  and  verily  believes,  there  are 
at  this  time  in  this  city  at  least  fourscore  per- 
4MMIS  that  have  been  subpcenaed  and  brought 
hither  from  different  parts  of  this  kingdom  at 
gretX  costs  and  expences  to  attend  and  be  exa  • 
mined  at  witnesses  on  behalf  of  deponent  upon 
her  trial.  Saith,  that  several  of  said  witnesses 
are  old  and  infirm,  and  believes  in  her  con- 
science, that  if  her  trial  should  be  put  off  to 
another  term,  several  of  her  most  material  wit- 
nesses may  die ;  and  verily  believes  it  will  not 
lie  possible  at  a  future  time  to  get  her  said  wit- 
nesses together,  if  they  are  once  dispersed,  or 
go  to  their  respective  places  of  abode.  And 
aaith,  tltere  are  two  persons  lately  dead,  that 
were  very  material  witnesses  for  deponent.-— 
Sworn  the  6th  of  February  1744." 

*'  Z7ie  Ki>'o  against  ilARY  Heath. 

*^  JlficAiielLiu7y,'of  Camolin,in  the  county  of 
-Wexford,  gent,  maketh  oath,  That  he,  this  de- 
ponent, has  been  employed  by  the  right  ho- 
nourable Richard  earlof^^Anglesea  in  bringing 
aereral  witnesses  to  this  city  irom  several  parts 
of  the  country,  to  give  evidence  onbehalf  of  the 
traverser  upon  ber  (rial  in  this  cause;  and 
saith,  there  are  now,  and  for  some  days  past 
have  been,  in  this  city  upwards t>f  80  witnesses, 
who  have  been  brought  from  different  parts  of 
-ihis  kingdom,  in  order  to  give  testimony  on  be- 
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half  of  defendant  on  her  trial,  many  of  whom 
are  persons  of  figure  and  fortane,  and  have 
been  brought  and  Kept  here  at  the  expenceof 
said  earl  and  Charles  Annesley,  est).  And 
saith,  he  hath  made  the  exactest  computation 
he  possibly  could  of  the  expences  of  bringing 
said  witnesses  and  keepinethem  in  this  city,  and 
the  necessary  ex  pence  that  roust  attend  their 
being  sent  tu  their  respective  places  of  abode  ; 
and  saith,  the  same  upon  the  most  moderate 
computation,  will  amount  at  least  to  700/. — 
Sn-orn  the  6th  of  February  1744." 

*'  The  Kino  against  Mary  Heath. 

"  Mark  Whyte,  of  the  city  of  Dublin,  gent. 
one  of  the  attorpies  of  this  honourable  court, 
maketh  oath,  That  he,  this  deponent,  is  em- 
ployed as  ageut  on  behalf  of  t|ie  traverser  in 
thid  cause,  and  was  so  employed  by  the  right 
honourable  Richard  earl  of  Auglesea  and 
Charles  Annesley,  esq. ;  and  saith,  he  hath  laid 
out  and  expended  to  lawyers,  and  other  neces- 
sary preparations  for  the  trial  of  the  said  de- 
fendant, over  and  above  the  expences  of  wit- 
nesses, attorney  or  agents  fees,  or  preparing  or 
copying  briefs,  the  sum  of  300/.  sterling  and 
upward,  and  also  paid  a  draft  of  50/.  £nghsh 
money,  which  was  drawn  on  deponent,  to  de- 
fray the  expences  of  some  witnesses  that  live 
and  reside  in  £ngland. — Sworn  the  6tb  of  Feb* 
ruary  1744." 

<<  The  King  against  Mart  Heath. 

'*  Edmottd  Bourkf  of  Collumkill,  in  the  county 
of  Kilkenny,  farmer,  maketh  oath,  That  since 
the  beginning  of  December  last  he,  this  depo- 
nent, has  been  employed  to  serve  subpcenas  la 
testify  and  give  notices  to  witnesses  to  attend 
and  give  evidence  on  behalf  of  the  traverser,  on 
the  trial  appointed  to  be  this  day ;  and  that  he 
attended  several  of  said  witnesses  to  Dublin 
for  that  purpose.  And  deponent  knows  thera 
now  are  in  and  about  the  city  of  Dublin  up- 
wards of  thirty  persons,  and  believes  there  are 
upwards  of  sixty  persons  attending  as  witnesses 
on  the  part  of  the  traverser,  several  of  whom 
are  persons  of  distinction  and  fortune,  and  have 
brought  with  them  several  servants  and  other 

fiersons  and  horses.  And  saith,  he  verily  be- 
ieves,  and  is  satisfied  in  his  conscience,  thai 
two  hundred  guineas  will  not  defray  the  ex- 
pences of  the  witnesses  so  in  town,  their  lodg* 
ings,  servants,  horses  and  other  attendants  ror 
the  space  of  four  days.  And  saith,  be  attended 
the  execution  of  the  commission  for  the  exami- 
nation of  witnesses  at  Wexford,  in  the  months 
of  September  and  October  last  past,  between 
the  earl  of  Anglesea  and  James  Annesley,  and 
was  himself  examiued  as  a  witness  on  that 
commission,  relative  to  the  parentage  and  birth 
of  said'James  Annesley,  and  the  issue  or  sup- 
posed issue  of  Arthur  late  lord  Altham'  by  his 
mdy ;  and  saith,  he  was  credibly  informed  and 
believes,  that  Dean  Hughes,  late  of  Ennisoor- 
tby,  gent,  and  Henry  Giffard,  late  of  Ross^ 
ffent.  and  the  Reverend  William  Hervey,  of 
Bargybridge,  olerk,  were  tzamined  on 
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cominuBieD  on  bebalfof  said  earl,  and  belieret 
laid  Dean  Hugbes,  and  fienir  Giffard  are  since 
dead,  and  that  the  said  Mr.  Herve^  was  about 
Michaelnias  last  taken  ill  and  his  life  despaired 
of;  and  saitb»  that  several  of  said  witnesses 
BOW  in  Dublin  attendiojif  said  trial^  are  ancient 
and  iofirm  persons,  and  live  dispersed  in  se* 
rerai  parts  of  this  kiD^dom.  Sworn  the  4th  of 
February,  1744." 

**  Tkt  King  aguinsi  Makt  Hea'^. 

"  John  Campbell,  of  roaketh  oath,  That 

on  the  50th  daj  of  January  last  this  deponent 
left  Park- gate,  where  he  had  been  waiting  for 
a  wind  eight  days,  and  during  his  stay  at  Park- 
^le  aforesaid,  he  heard  nothing  of  Daniel 
Mac  Kercher  or  Air.  Goostrey's  beinsT  there, 
and  believes,  if  they  had  been  there,  he  could 
not  hot  have  heard  of  them.  That  deponent 
went  from  Park-gate  aforesaid,  across  land  to 
Holyhead,  where  he  staid  but  one  night,  and 
got  his  passage  in  the  packet,  and  arrived 
at  Skerries  the  4th  instant  in  the  evening ;  and 
tbat  deponent  heard  not|iiog  of  them  at  Holy- 
bead  ;  and  believes  they  were  neither  at  Park- 
gate  or  Holy  bead  at  the  time  aforesaid.  Sworn 
the  ath  of  February,  1744. 

*<  The  King  against  Mart  Heath. 

**  Robert  Kenned^^  of  the  city  of  Dublin, 
maketh  oath.  That  be,  this  deponent,  having 
receiredfrom  Mr.  Richard  Nelson  several  sul^ 
poenasfor  witnesses  to  appear  on  the  4th  day  of 
February  instant,  to  give  evidence  on  behalf  of 
his  majesty  against  the  defendant  upon  hertrial, 
this  deponent  accordingly  served  a  great  many 
of  aaid  witnesses  with  said  subpoenas  respec* 
tively  intbe  several  counties  in  this  kingdom, 
in  which  they  live,  and  saitb,  a  great  many  of 
such  witnesses  are  come  to  this  city  in  order  to 

five  evidence  against  said  Heath  on  her  trial. 
worn  the  2d  ol  February,  1744." 

*  Mr.  J^ecorJer,  for  the  traverser.    The  bill 

*  was  found  in  October  by  the  commission  of 
'  Oyer  *  and  T^tniner  ;  and  the  reason  of 
'  moving  the  indictment  by  Certiorari  was, 

*  that  it  was  impossible  for  the  traverser,  in  so 
'  short  a  warning,  to  prepare  for  her  trial ;  and 
'  it  sa  happening,  that  Michaelmas  tertn  was 
'  so  dose  on  the  heels  of  finding  the  indictment, 

*  she  could  not,  notwithstanding  all  her  efibrts, 
'  collect  all  her  witnesses  froqn  the  remote  parts 
'  of  this  kingdom,  and  from  England  to  pre- 

*  pare  for  this  trial.    And  therelbre  could  it  be 

<  imagined  that  it  was  to  delay  justice,  when  the 

*  traverser  was  only  endeavouring  to  have  an 

*  opportunity  of  defence  ?  The  prosecutors  then 

*  said  they  were  ready  ;  and  pray  why  not  the 
'  same  reason  now  ot  being  prepared  ?  If  they 
'  pat  themselves  to  unnecessary  expences  last 

*  term  in  preparing  for  trial,  the  fault  of  that  is 
'  to  be  imputed  to  themselves ;  they  had  notice 
^  given  them  that  application  would  be  made 

<  to  poatpone  the  trial. 

'  Counsel  for  the  Crown.  It  clearly  appeared. 

*  to  the  Court  last  term,  that  the  traverser  bad 


*  not  made  the  least  effort,  or  taken  one  step  to 

<  prepare  for  her  trial ;  and  that  we  bad  very 

*  short  notice  of  her  intentions,  and  tliat  only 

*  after  they  knew  all  our  witnesses  were  sent 
'  for  and  come  to  town. 

*  Mr.  Recorder^  for  the  traverser.    The  tra- 

<  verser  is  at  great  expences,  her  witnesses 

*  being  now  in  Dublin ;  and'  the  reason  thai 

*  was  offered  last  term  for  potting  off  the  trial, 

*  cannot  subsist  now,  because  boUi  parties  bava 

*  had  sufficient  time  to  make  the  necessary 

*  preparations  for  trial.  Pray,  my  lord,  what 
'  foundation  have  they  now  to  put  off  this 
« trial  ? 

*  As  to  Mr.  Mac  Kercher's  affidavit,  whei«^ 

*  in  he  says,  that  Mrs.  Weedon  is.  a  material 

<  witness  tor  the  prosecutor;  he  never  saw  her, 

*  yet  he  ventures  to  say  this ;   she  is  here  to  ba 

*  examined,  and  will  clear  up  that  matter,  and 
'  obviate  the  objection. 

*  Counsel/or  the  Crown.   Mr.  Mae  Kercher 

*  was  informed  of  it  by  her  sons,  and  by  many 

*  others  to  whom  she  had  declared  herself  oa 

<  that  head. 

*  Mr.  Recorder.   The  next  thin^  to  be  con^ 
'  sidered,  my  lord,  is  the  affidavit  of  Robert 


*  Kennedy,  who  swears.  That  Mr.  Weldon  is  a 


<  his  own  knowledge,  to  know  what  is  or  what 

*  is  not  material.    If  the  agent  in  the  caua^ 

*  wonld  swear  it.  tliere  might  be  some  reliance 
'  on  it.     If  this  trial  is  put  off,  my  lord,  an- 

*  other  witness  may  be  found  next  term,  which 
'might  be  thought  as  equally  material;  so 
'  that  this  gentlewoman,  before  she.  can  have 
'  an  opportunity  of  justifying  herself,  may  dia 

*  in  the  mean  time,  under  the  imputation  of  tha 
'  indictment. 

*  If  they  had  produced  the  affidavit  of  any 
'  physician  who  attended  Mr.  Weldon,  tocerti- 
'  iy  his  illness  and  his  inability  to  come  to  town^ 

*  it  would  be  more  proper  than  the  assertion 
i of  the  server  of  subpcenas :   besides,  my  lord, 

*  a  man  in  the  gout,  though  he  cannot  walk, 

<  might  be  able  to  travel.    But  how  a  person 

<  who  is  neither  attorney  or  agent  in  the  cause, 

<  and  who  is  not  to  be  presumed  to  be  in  the 
'  secrets  of   the  prosecutor,  can  swear  Mr* 

<  Weldon  a  material  witness,  is  somewhat  very 

*  extraordinary ;   besides,  my  lord,  since  tlia 

*  time  of  service  of  the  subpcenas,  which  was 

*  the  27th  of  January,  )ie  may  have  so  recovered 

<  as  to  be  able  to  come  to  town,  though  indis- 
(  posed  then.    But  why  was  not  this  gentle- 

*  man  thought  of  last  term,  when  the  prosecu- 

*  tors  said  they  were  ready  ?   Therefore,  consi* 

*  dering  the  circumstances  of  this  cas^,  I  hope 

*  yoor  lordships  will  not  put  off  the  trial. 

*  Sol.  Gen.    My  lord,  it  appears  that  the  bill 

*  of  indictment  was  found  against  this  woraah. 

*  the  34th  of  October,    yet  application  was 

*  made  on  the  13th  of  November  last  to  put  off 

<  her  trial ;     she  had  that  interval  of  three 

*  w^eks  time  to  prepare ;    but  because  she. 

*  swore  she  had  some  material  witnesses  w^a' 
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were  wanting  on  her  trial,  it  Wfts  pat  off.  I 
hope,  my  Icml,  the  reasons  which  we  offer 
will  ha?e  the  same  weight,  till  we  can  be  pro- 
perly prepared.  Mr.  Mac  Kercher,  who  is 
one  of  the  principal  managers  of  this  prose- 
eation,  and  wilhont  whose  presence  it  cannot 
be  carried  on  effectually,  b  detained  on  the 
other  side  of  the  water  by  contrary  winds, 
and  if  this  cause  should  be  nut  on  till  the 
next  term,  he  may  and  probably  will  be  here 
then ;  so  that  I  h^pe  we  shall  bare  the  same 
indulgence  that  the  traverser  had,  and  that 
this  trial  may  be  put  off  till  the  next  term. 

*  L.  C.  J.  In  the  affidavit  of  Robert  Ken- 
nedy, there  is  no  addition  to  his  name,  which 
is  not  very  common  in  affidavits. 

*  Sol.  Gen»  The  identical  person  is  in  court, 
'  to  be  produced  if  required.' 

Robert  Kennedy  swum. 

Mr.  Daly.  Do  you  know  colonel  Arthur 
WeMon? — Robert  Kennedy.  Yes,  I  do,  Sir. 

Q.  How  do  you  know  that  he  is  a  material 
witness  in  this  cause?  WhotuUlyou  so? — I 
•aw  htm  sworn  to  wliat  he  could  say. 

Where  ?-«Before  a  Master  in  Chancery. 

Have  you  any  other  reason  ?-*!  hare  not. 

Court,  Did  you  read  his  affidavit  ? — i  read 
bis  affidavit,  my  lord. 

Mr.  Duty,  What  affidavit  did  yon  t^ead  ? — 
An  affidavit  sworn  before  a  Master  in  Chancery 
it  Maryborough  assizea. 

Were  you  present? — I  was. 

Court.  In  what  cause  was  it? — To  the 
cause  of  Richard  earl  of  Anglesea  and  James 
Annesley,  enq. 

Mr.  t)aly.  Was  there  any  cause  depending 
at  Rfary borough  ? — Sfo,  I  went  there,  and  met 
him  there  and  the  Master  in  Chancery ;  Mr. 
Morton  was  present,  and  his  testimony  was 
wrote ;  he  swore  to  it,  and  T  witnessed  it 

Court,  In  what  cause? — ^Tliey  say,  it  was 
to  he  laid  before  the  attorney  general  of  Eng- 
land. 

Are  yon  osed  to  bnsinesa  f^l  am  not  bred 
lo  the  law  business. 

Do  yon  understand'  what  if  material  in  a 
.prosecution  for  perjury,  and    what  not? — I 
thflnkwifat  appeared  in  that  testimony  was  very 
materwK 

9id  yoii  shew  thst  affidavit  to  any  of  the 
agents  of  Mr.  Annesley  P — Mr.  Morton  read 
it. 

Did  you  shew  it  to  any  agvnt  of  Mr.  Annes- 
ley P<i^I  brought  it  to  Dublin,  and  gave  it  to 
Mr.  Mac  Kercher. 

XK>  you  know  what  ia  mateifal  evidence  in  a 
tm\  fbr  perjury,  and  what  is  in  another  cause  ? 
«^Ab  fkr  as  my  reason  directs  me,  1  do. 

What  enxpfoyment  do  you  follow? — f  keep 
n  beer-house  and  shop,  my  lord.  I  do  import 
a  great  deal  of  beer,  iny  lord. 

Af  r.  Dalv,  1  am  sorry  fbr  it.  Are  not  yon  a 
peruke-maker  by  trade  ?^No,  I  am  not. 

Did  you  ever  see  Mr.  Weldon  before  that 
^y  yon  saw  htm  at  Marjrboroug|i  ?— I  did. 
Vrhetv.'— -In  Ehibim  onen. 


*  L,  C  J,  He  is  not  a  proper  person  to  dis- 
tinguish material  evidence,  and  I  observe  that 
no  affidavit  was  made  till  yesterday,  that  Mr. 
Weldon  was  a  material  witness. 

*  Mr.  TUdalL  The  public  is  concerned  in 
this  prosecution  ;  trials  are  put  off  frequently 
in  behalf  of  the  crown,  on  affidavits  of  wit- 
nesses not  being  able  to  attend  :  We  hopo 
the  crown  and  the  public  are  at  least  entitled 
to  the  same  indulgence  as  was  given  last 
term  to  the  traverser  on  her  application  to  the 
Court ;  why  should  she,  my  lord,  who  by  af- 
fected delays  put  off  her  trial  so  often  be- 
fore, be  suffered  to  take  advantage  of  our 
weakness  at  present  ? 

*  Mr.  Daly,  I  would  observe  to  your  lord* 
ships,  that  Mr.  Leviogstone,  on  the  11th  of 
November  last,  swore  an  affidavit  before  a 
Master  in  Chancery,  in  the  suit  of  Mr. 
Afinesley  against  lord  Anglesea,  that  colonel 
Weldon  was  in  so  bad  a  state  of  health,  that 
it  was  feared  the  plaintiff  would  lose  the  be- 
nefit of  his  testunony,  unless  he  was  examined 
de  bene  esse;  yet  on  the  13th,  two  days  after 
this  affidavit,  Mr.  Mac  Kercher  pushed  to 
thave  the  trial  brought  on  ;  so  that  it  is  plain 
they  then  thought  the)[  might  proceed  with- 
out Mr.  Weldoo's  evidence.  My  lord,  we 
have  the  copy  of  Mr.  Leviugstone's  affidavit, 
which  we  beg  leave  may  be  read. 

*  Mr.  Harward  objects  to  the  reading  of  >rr. 
Levingstone's  affidavit,  which  was  made  in 
the  Court  of  Chancery,  and  says  it  is  not  a  a 
affidavit  in  the  cause  of  his  majesty  against 
Mary  Heath  ;  therefore  he  hopes  it  won't 
be  admitted  to  be  read.  Besides,  this  is  only 
a  copy  of  an  affidavit. 

*  Court.  You  do  not  object  then  to  the  read* 
ing  the  affidavit,  but  a  copy  of  the  affidavit. 
Pray  is  not  the  affidavit  of^  record,  and  oaght 
not  the  copy  of  a  record  to  be  admitted  to  be 
read  ?  Pray  in  the  Exchequer-chamber  would 
not  the  copy  of  a  reoord  be  admitted  to  be 
read? 

*  Mr.  Daly.  Suppose  an  affidavft  cbarging* 
perjury  was  made  intlie  Court  of  Chancery  ^ 
coold  It  not  be  laid  before  the  grand  jury  ? 

«  Court.  Gentlemen  for  the  prosecutor,  shf  w 
OS  some  precedents  why  a  copy  of  Mr.  Le- 
vingstone^s' affidavit  should  not  be  read. 

*Mr.  Harvar^f  mentioned  the  Case  of  Ed- 
worth  against  Edgeworth  against  reading  the 
affidavit;  and  moreover, my  lord,  though  coL 
Weldon  was  in  such  a  state  of  health,  as 
made  it  prudent  to'  examine  him  to  preserve 
his  testimony ;  yet  be  might  have  been  well 
enoogli  to  attend  the  trial  last  term. 

*  £.  C.  /.  Are  not  affidavits  in  the  spiritual 
court  read  here  on  prohibitions  ?  There  are 
no  preceflents  shewn  why  the  copy  of  Mr, 
Levingstone's  affidavit  should  not  be  read. 

<  Arthur  Mac  Guire  sworn  to  prove  he  com- 
pared the  copy  which  he  had  in  his  hand  with 
Mr.  Levingstone's  affidavit  on  record,  and 
that  it  was  a  true  cop^  thereof,  which  wf^ 
reftd** 
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**  Tke  K»o  ugaimt  Mart  Heath. 

^  Arthur  Mttgwire^^the  city  of  DuUiD,gen- 
tlenum,  came  this  day  before  me  and  made  oath, 
that  be  compared  the  above  copy  of  an  affidavit 
with  the  original  nfKdavit  in  the  Usher's  office 
of  hia  majesty's  High  Court  of  Chancery  in 
Irdaiid,  and  saith,  the  same  is  a  tme  copy, 
and  that  he  aaer  Hugh  Swiney,  the  clerk  in  the 
said  office,  sign  the  name  Ste.  Sibthorp,  nsher, 
tikerelo;  and  aaith,  the  said  Hugh  Swiney 
nsoaUy  attests  copies  of  affidavits,  and  believes 
he  has  a  power  so  to  do. — Sworn  this  7tb  of 
February  ir4A." 

*'  James  Anhesley,  esq.  Plaintiff;  RicnAUD  An- 
heslet,  called  earl  of  Auglesea,  and  others 
Defendants. 

**  William  Ltcingstone^  esq.  came  this  day  be- 
fore me  and  made  oath,  that  on  Sunday  the 
llth  day  of  this  in$tant  November,  tins  depo- 
nent saw  Arthur  Weldon,  esq.  at  his  house  in 
the  Queen's  County,  and  that  the  said  Arthur 
Weldon  was  then  in  a  weak  state  of  body,  inso- 
raiicfa  that  he  then  seemed  to  deponent  to  be  in 
danger  of  dying;  and  this  deponent  saith,  the 
said  Arthur  Weldon  is  a  very  material  witness 
on  behalf  of  the  plaintiff  James  Annesley  in 
this  cause;  and  deponent  saith,  if  the  said  Ar- 
thur Weldon  be  not  shortly  examined  in  this 
caose,  the  plaintiff  will,  in  all  probability,  lose 
the  bene6t  of  his  testimony.— Sworn  before 
me  this  91st  day  of  November,  1744 — ^Thomas 
Stopford.  Wiluau  Levimqstonb. 

**  Tme  copy,  Ex.  hy  Bowden. 

"  Stx.  SfflTHORF,  Usher." 

*  Mr.  Wahk,  for  the  Crown*  My  lord,  if 
tbne  was  no  otbar  fomidation  to  put  off  this 
trial  bat  the  affidavit  that  has  been  made  of 
Mr.  Weldoa's  being  a  material  witness,  I 
immUy  apofebcnd,  it  would  be  a  sufficient 
reason.  The  person  who  made  the  affidavit 
was  examined  before  your  lordships.  He 
faaa  mentioned  why  he  was  a  material  wit- 
ness ;  and  thoogh  he  is  not  a  person  of  great 
distinction,  as  Mr.  Recorder  would  have  nim, 
he  is  a  very  creditable,  honest  man,  and  has  a 
right  to  be  believed  on  his  oath,  as  well  as 
any  other  man. 

*  My  k>rd,  there  are  several  other  witnesses 
who  are  very  material  to  attend  on  this  trial, 
who  cannot  possibly  attend  if  it  comes  on 
now,  and  not  proper  to  disclose  who  tbev  are, 
or  whether  they  are  or  are  not  material,  it  is 
snffieieot  that  they  are  sworn  to  be  material. 
We  were  ready  to  come  to  trial  last  term,  and 
though  we  should  not  then  have  had  the  at- 
tendance of  Blr.  Weldon  there,  we  might 
have  bad  other  witnesses  to  prove  the  point 
for  which  we  now  want  his  evidence.  Those 
witnesses  we  have  not  at  present,  therefore 
considering  the  disabilities  we  are  under  at 
this  time,  we  hope  we  shall  be  indulged  for 
once,  as  well  as  the  traverser  has  been  before. 

*  L.  C  J.  Gentlemen,  did  yon  ever  know  of 
a  trial  under  these  circnmatances  to  he  put  off 
withoot  paying  cost  f 
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*  Cwnulfor  the  Prosecutort,  There  was  the 
same  and  stronger  reason  lust  term  for  the 
traverser's  paying  co:»t,  and  yet  it  was  de- 
nied us. 

*  Mn  Harward,  My  lord,  this  bill  of  indict- 
ment comes  here  as  welt  supported  as  any  in- 
dictment that  was  ever  brought  iolo  this  court. 
I  say  it  is  supported  by  a  verdict  found  by 
twelve  gentlemen  of  as  great  repute  and  cha- 
racter as  ever  were  upon  any  jury,  who  had  it 
for  fifteen  days  under  their  consideration. 
There  is  no  imputation,  my  lord,  of  its  being 
an  idle  or  wanton  prosecution.  This  indict- 
ment was  removed  by  Certiorari.  It  is  no 
writ  of  right  that  the  subject  has,  but  in 
reality  it  is  an  indulgence  to  the  subject.  The 
repeated  indulgence  given  to  the  traverser  in 
not  bringing  on  her  trial  last  term,  has  l>een 
mentioned  already,  and  as  this  prosecution  is 
in  behalf  of  the  crown,  we  hope  an  equal  hand 
will  be  carried  between  his  majesty  and  the 
subject.  Mr.  Mac  Kercher  has  sworn  in  his 
affidavit,  that  some  material  witnesses  to  be 
examineid  in  this  cause  had  necessary  calls  to 
England;  and  that  if  the  traverser's  trial 
should  be  put  off  to  this  term,  that  it 
would  be  almost  impossible  for  them  to 
attend,  nay  it  was  plainly  told  the  Court 
they  conld  not  attend  :  we  find  he  is  not 
here,  and  other,  material  witnesses  are  at 
the  other  side  of  the  water  waiting  for 
wind ;  which  I  say  adds  more  credit  to  Mr, 
Mac  Kercher's  former  affidavit,  for  it  is  fallen 
out  as  he  said,  that  if  the  trial  was  post|)one4l, 
it  was  next  to  an  impossibility  that  they  could 
attend.  * 

'  Mr.  Nelson  has  mentioned  a  letter  he  re- 
ceived from  Mr.  Macf  Kercher,  that  be  ex- 
pected him  with  the  first  fair  wind.  Ken- 
nedy has  mentioned  in  his  affidavit  the  ill 
state  of  health  of  colonel  Weldon,  and  that  he 
was  a  material  witness. 

*  As  to  the  objections  that  Kennedy  was  not 
agent,  and  therefore  cannot  1(now  whether  he 
was  a  material  evidence,  i  humbly  rel3P  on  it, 
my  lord,  that  it  can  have  no  manner  'of 
weight ;  for  Kennedy  has  told  your  lordships, 
that  he  was  present  when  Mr.  Weldon  swore 
his  affidavit,  and  had  the  custody  of  it ;  and, 
therefore  must  know  the  purport  thereof,  and 
how  far  his  testimony  might  be  relativeto  this 
trial,  i  beg  leave  to  say,  that  the  single  tes- 
timony of  Mr.  Weldon,  as  he  is  a  gentleman 
of  an  unexceptionable  character,  might  be  put 
in  the  scale  against  many  witnesses,  not  so 
well  estalijish^  in  point  of  reputation ;  and 
the  want  of  his  evidence  is  a  sufficient  motive 
to  postpone  the  trial. 

*  I  must  farther  observe  to  your  lordships, 
that  last  Monday  there  appeared  in  the  m>x 
only  eight  of  the  jury  mentioned  in  the  pan- 
nel ;  so  that  if  loth  parties  were  prepared, 
the  trial  could  not  have  come  on  \h^%  day '; 
and  as  thb  day's  application  is  the '  first  and 
only  one  on  our  part  for  putting  off  the  trial 
till  next  term,  1  qopo  your  lordships  tvili  iu« 
dnlge  us  in  it. 
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*  Mr.  lto66ms  meniioited,  that  the  tame  ^use 
of  putting  ofiT  ttie  trial  last  Moodaj  still  sob- 
sistSi  and  urgfed  very  strongly  some  of  the 
reasons  offered  by  the  other  counsel  lor  putting 
off  the  trial. 

*  Mr.  M*Manits,  My  lord,  it  fully  appears 
from  the  several  uroceedings,  the  affected  de- 
lays given  by  ine  traverser  to  postpone  her 
tnal  to  this  term. 

'The  bill  of  indictment,  as  has  been  already 
observed,  was  fonnd  in  October  last ;  and  the 
traverser,  to  postpone  Ker  beiog  tried  at  the 
then  commission  of  Oyer  and  Terminer, 
brouffbt  a  Certiorari ;  so  that  I  beseech  your 
lordships  to  consider,  that  the  indictment 
comes  into  this  Conrt  at  the  prayer  of  the  tra- 
verser. The  Court  were  bound  of  right  to 
avoid  it  at  the  instance  of  the  king ;  b^use 
every  indictment  being  at  the  suit  of  the 
crovrn,  he  has  a  prerogative  of  suing  in  what 
court  he  pleases ;  but  at  the  request  of  the  de- 
fendant a  Certiorari  is  Seldom  grantable  for 
the  removal  of  an  indictment  before  the  jus- 
tices of  gaol  delivery,  and  very  rarely  if  ever 
for  removing  an  indictment  for  peijury,  for- 
gery, and  other  heinous  misdemeanours, 
where  the  public  is  so  nearly  interested,  in 
regard  such  crimes  deserve  all  possible  'dis- 
countenance ;  and  the  Certiorari  might  de» 
lay,  if  not  wholly  discountenance  the  prose- 
cution, and  so  delivered  in  1st  Syder.  54. 

*  It  is  likewise  delivered  there  as  law,  if  a 
cause  be  moved  out  of  an  iuferior  courti  it 
ought  to  be  tried  the  same  term  that  it  is  re- 
moved, that  the  party  may  not  be  delayed  by 
Certiorari.  My  lord,  after  it  was  removed, 
and  the  traTerser  appeared  on  her  traverse  in 
this  honourable  co«rt,  the  Tth  of  November, 
she  bad  time  given  her  till  the  i4th  ;  when  the 
14th  cpme,  she  again  moved  to  put  it  further 
off  till  this  term. 

*  The  prosecutors  very  justly  opposed  the 
motion  last  term,  of  ddaying  this  trial  any 
further,  till  this  term,  in  regard  they  were  at 
great  ezpenoes,  and  bad  several  times  prepared 
tor  it ;  yet  on  the  affidavit  of  Mrs.  fifeath, 
that  she  bad  not  some  of  her  material  wit- 
nesses ready,  it  was  postponed :  so  that  I  say, 
my  lord,  this  trial  was  put  off,  at  ber  instance, 
at  a  time  when  by  law  she  should  and  ought 
to  have  been  tried,  and  those  gentfemen  had  a 
right  to  demand  a  trial. 

*  There  have  been  affidaritt  read  to  your  lord- 

<  ships  bow  material  Mr.  Weldon's  evidence  is, 
^and  that  he  cannot  now  attend,  but  that  the 
^  next  term  it  Is  honed  he  will  be  able  to  give. 

*  bis  attendance,  which  is  a  strong  motive  to 

*  pot  off  this  trial  in  behalf  of  the  crown.     I 

*  beg  leare,  my  lord,  to  say,  that  the  case  of 

<  en  iniHctment  is  not  like  that  of  an  infbrma- 

*  tioo.    The  promoters  of  an  information  may 

<  he  gmky  of  a  default,  but  no  latches  or  default 

*  can  be  imputed  to  the  crown,  at  whose  in- 

*  stanee  all  indictments  are  suppoiwd  to  be. 

*  My  lord,  it  is  equally  odious  to  punish  the 

*  lanocent  as  to  let  fhe  goilty  go  nee :  your 
A I — i.l:.  put  ^  Hie  trial  last  term,  lest  the  in- 


nocent shonli  be  punished,  upon  a  prstamp- 
tion  of  innooenoe  till  the  contranr  appeared  s 
and  I  am  sure,  my  lord,  you  will  be  equallj 
careful  thia  day  not  to  let  the  gailty  go  Ireet 
which  may  be  the  case  if  the  proeecutioii  ba 
now  hurried  on,  in  the  absence  of  several  ma- 
terial witnesses,  wbo-by  sickness  and  other  ac- 
cideuts  are  now  prevented  attending  at  thia 
trial,  and  in  the  absence  of  the  person  who 
conducts  it.  From  these  eircomstaoees,  I 
hope  your  lordship  will  put  this  trial  off  till 
nest  term. 

<  Mr.  Callaghan,  In  all  cases,  my  lord,wlieM 
any  indulgence  is  to  be  shewn,  it  is  granted 
to  the  crown ;  yet  I  do  not  say  but  public  jus- 
tice should  be  properly  and  equally  admi- 
nistered :  the  accusation  founded  on  this  in- 
dictment carries  a  great  degree  of  presomp- 
lioD,  though  not  conviction  ;  the  olyection  of 
Kennedy's  not  knowing  whether  Mr.  Wel- 
don  is  a  material  witness  or  not,  with  great 
submission,  can  have  no  force;  other  persons 
may  sometimes  know  who  are  material  wit- 
nesses as  well  as  men  of  business.  If  a  per- 
son stands  unimpeaohed  in  his  character,  tfiero 
can  be  no  objection  to  bis  testimony.  It  la 
every  day's  experience  to  put  off  trials,  if  it 
appears  that  a  material  wituess  is  visited  with 
a  disorder,  and  cannot  attend  ;  in  the  present 
case  it  appears  several  are  absent. 

'  As  to  what  is  offered  on  the  other  side,  that 
this  may  be  a  foundation  for  finding  out  other 
material  witnesses  that  cannot  be  present  next 
term;  that,  my  lord,  will  have  no  great 
weight,  for  by  the  same  reason  no  trial  could 
ever  be  put  off  for  want  of  material  evidence. 
Moreover,  my  lord,  if  the  trial  be  put  off  till 
next  term,  and  the  tnveraer  shouM  thea  hap- 
pen to  be  acquitted,  it  will  be  so  much  tbo 
more  to  her  honour;  but  if  she  escapes  for 
want  of  doe,  proper,  or  effoctoal  prosecution, 
she  will  not  stand  as  uaimpeached  from  pub- 
lic censure  as  otherwise  she  would. 

« It  has  been  already  oMmtiooed  what  ex- 
pences  we  hate  been  put  to  last  term,  which 
might  have  been  saved  if  we  had  known  in 
time  that  her  trial  was  to  be  delayed ;  hot  earo 
was  taken  that  it  should  not  be  knowD,  till  the 
ptt>secutors  had  been  put  to  as  great- char]^ 
as  if  the  trial  had  come  on :  and  as  great  mis- 
chiefs must  arise  if  this  trial  shonM  not  be 
postponed,  I  hope,  my  lord,  it  will  not  bo 
Drought  on  till  next  term. 

*  Mr.  Harding.  All  qoestMns  are  to  be  do*  • 
temined  by  the  importance  of  evidence :  I 
say,  my  lord,  in  a  case  of  this  kind,  that  on 
the  weight  of  material  evidence  all^qoestions 
must  uTtimatelT  depend.  If  it  appears  that 
we  have  material  witnesses,  who  oannot  at- 
tend at  present,  and  if  it  so  happen  that  Wo 
must  lose  the  benefit  of  their  testimony  if  thia 
trial  comes  on,  this  matter  must  still  remain 
in  the  daHc ;  and  if  the  traverser /ohoold  bo 
acquitled  for  want  of  such  important  evideaoe, 
she  wiU  in  that  respect  stand  under  an  impu- 
tation. 'And!  wast  beg  leave  to  say,  that  I 
admiro  why^goatieaeu  from  each  drcnn- 
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37]  Jir  Pfrfutjf. 

itiBfW  ■bottldbe  fiMid  oftrjri^gr.  tte  tMir«rae 
now,  since  the  nrosocutori  are  iiQ|.pr«^fe<l.; 
aod  tbftt  Mrs.  uestb's  pressing  on  the  trial  this 
day,  wbea  sIm  kwrns  tfie  proiMttlwr  is  ooi 
rcM/v  is  ao  aiynmemt  thatsoe  Imoirs  heraeir 
gBihy.  Myk>rd,fthegeiitleufliioflbeotherside 
bate  laid  great  strew  upon  the  ebjectioB  that 
Robert  Kennedy  oouM  not  know  that  colonel 
Weldon  was  a  material  witnesf .  The  charge  io 
the  uidictment  is,  that  ladv  Ahbaoi  was  not 
with  childf  nor  oarer  bad  a  child  at  Danmaine. 
Sorely,  my  lord,  be  noav  know  bow  hr  this 
chnige  nay  be  collected  from  the  affidavit  of 
Mr.  Weldon,  which  be  bad  seen,  and  bad  in 
bis  Goatody,  and  which  most  be  relative  to 
tlua  matter.  Besides,  mv  lord,  from  the  con- 
vermtioo  that  Kennedy  bad  wiiii  Mr*  Wel- 
don, that  he  would  wiUinffly  attend,  but  that 
be  was  so  ill  that  be  cquul  not  ihen  venture 
his  life  to  tratel ;  I  say,  with  bumble  sub- 
miuion,  from  this  very  declaration  be  might 
know  bo  was  a  material  witoess.  Pray,  my 
lord,  if  Mr.  Weldon  was  not  a  malarial  evi- 
dence, would  not  be  have  told  Kennedy  at  that 
time  that  there  was  no  occasion  for  his  testi- 
moov?^ 

*  Tnis  is  a  matter  of  very  great  consequence ; 
and  if  the  prosecution  cannot  be  effectually 
carried  on,  the  traverser  must  be  acquitted. 
The  public  have  a  right  to  a  fair,  impartial 
enquiry  into  this  affair ;  and  as  it  can  be  of 
no  inconvenience  to  Mrs.  Heath  that  this 
trial  ahouM  be  postponed,  but  will  be  of  the 

EMitcst  service  to  her  if  she  be  acquitted  with 
noor  on  an  effectual  enquiry,  but  not  so 
mncb  to  her  honour  if  she  be  now  acquitted  ; 
therefore  we  hope  her  trial  will  be  postponed 
till  neit  term. 

'  It  was  fbrlher  observed  by  the  counsel  for 
ibe  prosecution,  that  the  travei-ser  had  put 
ber  trial  off  three  several  times;  that  these 
affected  delaya  on  ber  part,  were  by  so  much 
the  greater  hardship  oa  the  gentlemen  who 
carry  on  the  prosecution  in  behalf  of  the 
crown,  as  tbey  bad  not  only  postponed  busi- 
ness of  the  highest  consequeoce  to  them  in 
England,  in  order  to  attend  it ;  but  as  the 
traverser's  intention  of  moving  for  delays  has 
always  been  industriously  concealed*  from 
them  until  the  very  day  that  her  trial  should 
have  taken  place,  or  the  day  immediately 
preceding  it;  by  which  means  they  were 
each  of  these  three  limes  put'  to  the  same 
trouble  and  expence  as  if  tney  bad  actually 
tried  her  with  effect.  This  proceeding,  my 
lord,  to  all  disinterested  persons,  must  appear 
not  only  vexatious,  but  calculated  to  promote 
the  oppressive  system  of  this  unfortunate  gen- 
tleman Mr.  Annesley's  too  powerful  enemies, 
of  worrying  him  and  his  friends  out  by  un- 
necessary expence  and  delay.  This  woman 
must  have  known  her  own  intention  of  putting, 
off  ber  trial  to  this  term,  early  enough  to  have 
given  notice  of  it  to  those  gentlemen,  so  as  to 
nave  prevented  the  great  expence  of  money 
and  tun^,  and  ibe  great  (rooole  that  they  and 
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their  witnoM*  hsf o  been  at  in  prciNurin^  an 
of\en  for  her  trial ;  whilo  she  remained  m  n 
supine  security  of  having  her  trial  delayed, 
an(|  relied  on  tb*.  iudolgence  of  this  courii 
without  taking  one  step  to  prenaro  for  itft 
We  tiierelbre  hope,  my  lord,  that  for  these 
and  many  other  reasons  alvsady  mentioned^ 
we  aball  tliis  day,  for  once,  meet  with  thn 
same  indulgence  of  putting  offtbis  trial  till  nezi 
term,  especially  as  this  is  the  first  applicatioo 
of  that  kind  we  have  made,  and  aa  we  ham 
80  good  a  right  to  expect  it.' 

After  which  the  Court  delivered  their  opi- 
nion as  follows : 

Mr.  Just.  BlennerhoMtet.  The  prosecutor 
has  moved  on  two  affidavits  to  put  off  thin 
trial  till  next  term. 

On  Monday  last  be  moved  to  postpone  the 
trial  till  Friday,  which  motion  was  granted. 

The  affidavits  now  moved  on  are,  one  of 
Kennedy,  an  ale-selier  and  a  server  of  pro- 
cesses. 1 

And  the  affidavit  of  Mr.  Nelson,  who  is  the 
agent  and  attorney  for  the  prosecutor. 

The  strength  of  Kennedy's  affidavit  consists 
io  this,  that  one  Mr.  Weldon  is  a  material 
evidence. 

I  must  observe,  that  upon  the  motion  to 
postpone  the  trial  till  Friday  only,  there  was 
no  affidavit  made  concerning  Jtf  r.  Weldon ; 
for  Kennedy's  affidavit,  in  which  only  Mr* 
Wcldon's  name  is  mentioned,  appears  to  have 
been  sworn  yesterday. 

There  was  an  affidavit  of  Mr.  Mae  Ker- 
cher's,  which  he  made  tlie  last  term,  in  oppo- 
sition to  the  motion  to  put  off  the  trial  then 
made  by  the  traverser.    ^ 

This  affidavit  has  been  this  dsy  read. 
"*  There  Mr.  Mac  Kercher  swears,    that  be 
had  a  great  number  of  witnesses  aftending, 
and  that  he  was  ready  to  oroaecute. 

At  this  time  Mr.  Weluon  was  not  thought 
of;  he  luis  been  summoned  since,  but  to  this 
hour  be  is  not  bound  over  to  prosecute. 

Nor  was  he  examined  on  the  trial  in  the 
Court  of  Exchequer. 

Now,  as  to  the  affidavit  of  Kennedy,  though 
it  has  all  the  parts  which  p;enerally  make  op 
affidavits  to  put  off  triub ;  tor  be  swears  to  the 
summoning  of  Mr.  Weldon,  and  to  his  being  a 
material  witness,  and  that  he  was  not  well 
when  be  was  summoned  ;  yet  he  goes,  in  my 
opinion,  so  far,  that  he  cannot  well  receive 
credit. 

For  be  takes  upon  him  to  swear  also,  that^ 
the  traverser  cannot  be  convicted  without  bis 
testimony. 

So  that  Mr.  Weldon  ia  the  only  person  who 
can  give  evidence  tu  convict  this  woman,  if 
we  believe  Kennedy. 

But  if  we  believe 'Mr.  Mac  Kercher,  be 
swears  be  bad  a  number  of  witnesses  ready  to 
prosecute  the  traverser  to  conviction,  the  term 
oefore  Mr.  Weldon  was  thought  of. 

As  to  Mr.  Nelson's  affidavit,  it  relates  to  Mr. 
Goof^y  only,  that  hf  h^  ^ftu  examhiationii 
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io  tbh  eaiiM,  and  that  he  is  in  EogUuid ;  aBd 
Id  Mr.  Mae  Kercber. 

'  I  need  not  rensarlc  on  this  affidavit,  it  is  made 
by  a  man  of  credit  in  his  profession,  and  I  be- 
liere  it  to  be  true. 

But  the  force  of  this  affiilavit  is  Uken  away 
W  an  Oder  nade  by  die  traferser,  who  says, 
she  will  consent  to  hale  Goostrey's  examina- 
tions read  in  evidence  against  her  upon  the 
trial,*8nd  that  she  will  wave  any  beneot  wUch 
riie  might  have  by  a  croes- examination. 

As  to  that  part  of  Mr.  Nelson's  affidavit 
wiiich  is  re)ati?e  to  Mr.  M^Kercher,  it  has 
no  weight  with  me ;  he  says  Mr.  M*Kercher 
is  absent,  sod  is  a  manager  in  this  caase ;  he 
does  not  say  he  is  a  witness,  so  that  there  is 
BO  pretence  to  put  off  the  trial  on  that  ac- 
count. 

But  the  counsel  for  the  prosecutor  object 
that  there  is  no  eouality  kept,  if  this  trial  be 
not  put  off ;  say  they. 

The  tra?erser  pot  it  off  last  term,  and  we 
should  have  the  same  indulgence  now. 

The  case  on  the  tra? erser's  motion  widely 
differs  from  the  case  made  by  the  prosecutor 
on  this  motion. 

The  bill  of  imlictment  was  not  found  till  the 
twenty- fourth  day  of  October,  at  the  commis- 
rton  ofOyer  and  Terminer. 

The  traverser  afterwards  obtained  a  CerH- 
brari  to  remove  it  to  the  Ring's-bench,  which 
wSs  not  returnable  till  the  first  day  of  term. 
She  then  appeared,  and  immediately  informed 
the  prosecutor,  that  she  could  not  be  ready 
fbr  her  trial ;  she  afterwards  moved  on  affida- 
vits to  put  it  off,  and  suggested  that  a  number 
of  witnesfses  were  in  England,  and  many  dis- 
persed in  remote  parts  of  this  kingdom ;  she 
named  many  of  them  by  name ;  she  swore 
they  were  material,  and  that  it  was  not  possi- 
ble to  hare  them  that  term,  but  that  she  hoped 
to  have  them  by  this. 

Upon  these  affidavits  the  trial  was  put  off, 
and  a  day  of  trial  appointed  for  this  term. ' 

The  prosecutors  opposed  this  warmly,  made 
affidavits  that  they  were  ready  to  prosecute, 
that  their  witnesses  were  sll  in  town  at  great 
expence  to  them,  and  they  do  not  say  now,  by 
any  thing  they  have  sworn,  but  that  they  have 
every  witness  now  which  they  then  hsd^  ex- 
cept Goostrey. 

Tliis  was  sufficient  notice  to  them  to  be  pre- 
pared ;  they  were  not  hurried  as  the  traverser 
must  hare  been,  if  her  trial  had  been  brought 
on  before  she  could,  from  the  circumstances  of 
her  case,  hate  been  prepared. 

The  Court,  in  my  opinion,  should  consider 
the  prodigious  expence  the  party  is  pnt  to ;  I 
think  it  is  sworii,  that  no  less  than  fourscore 
witnesses  are  now  attending  to  give  their  e?i- 
dencs  in  behalf  of  the  traverser,  and  that  the 
preparing  for  this  trial  has  cost  her  already 
above  seven  hundred  pouuds. 
'  I  consider  also  the  heavy  imputation  which 
lies  on  her  character,  which  she  ought  to  have 
an  opportunity  of  clearing  up,  if  she  can. 
'  And  for  these  reasons  think  she  ought  to 


have  her  trial,  hot  I  submit  to  the  opinion  of 
the  Lofd  Clmf  JiMioe  and  Mr.  Justice  Ward. 

Mr.  Just  Word.  The  nrogress  of  this  oanse 
is  easily  reooUeded.  Tlie  bill  of  indictment 
was  found  the  94th  of  October,  at  the  conft- 
miasioo  of  Oyer  and  Terminer  for  the  county 
of  Dublin,  against  the  naverser  for  wilful  and 
corrupt  perjury ;  notwithstanding  which,  and 
althottgn  the  veidict  in  the  £xcb«|uer  was  eon- 
trsry  to  her  evidence,  I  shall  saspeod  my  opi- 
nion until  the  present  jury  have  found  her 
guilty,  or  acquitted  her.  Justice  and  thepubiie 
good  require,  that  witnesses  upon  their  oaths 
should  always  speak  truth ;  yet  I  am  apt  to 
believe,  were  not  private  persons  affected  in  the 
event  of  this  prosecution,  every  circumstance, 
whether  material  or  not,  would  not  be  so  stre- 
nuously contended  for. 

Many  reasons  made  it  improper  to  try  this 
indictment  at  the  commission ;  therefore  my 
Lord  Chief  Justice  granted  a  Certiorari  to  rsf- 
move  it  into  this  Court ;  it  is  owing  to  that  I 
see  many  gentlemen  upon  this  jury,  who  could 
not  have  been  so  there,  being  judges ;  it  was 
fit  the  liest  gentlemen  for  fortune  and  character 
in  the  county  should  be  had  to  try  a  cause  of 
this  consequence;  it  was  incumbent  on  the 
sheriff  to  return  such,  and  I  believe  be  hath 
done  his  duty. 

The  7tb  of  November  the  traverser,  called 
upon  her  recognisance,  appeared,  and  the  Court 
appointed  the  14th  for  her  trial;  but  on  the 
10th  she  moved  the  Court  to  put  it  off  to  this 
term,  on  her  affidavit  of  several  material  wit- 
nesses, naming  them,  being  in  several  parts  of 
England,  and  remote  parts  in  Ireland,  whom 
she  could  not  possibly  have  in  time  to  make 
her  defence.  This  motion  was  strongly  op- 
posed ;  but  her  affidavit  was  so  full,  that  it 
could  not  be  refused  her ;  and  I  must  say,  that 
in  a  oonmion  case  it  would  have  required  no 
longer  time  than  to  read  the  affidavit ;  and  the 
Court  appointed  the  4th  of  February  for  the 
trial.  On  this  motion  Mr.  Mac  Rercher  made 
an  affidavit,  which  now  is  become  necessary  to 
be  considered ;  he  swears  that  he  is  embarked 
in  this  cause,  add,  as  I  understand  him,  an 
agent ;  that  he  was  then  ready  to  prosecute 
and  go  on  with  the  trial  of  the  traverser.  As 
it  wss  obvious  to  object,  if  he  was  then  ready, 
why  should  he  not  be  so  this  term  f  To  answer 
which  he  goes  on  and  swears,  tliat  several  per- 
sons interested,  and  witnesses,  were  going  to 
England,  whom  he  apprehended  he  oonh)  not 
have  next  term,  and  could  not  bring  on  the 
trial  without  them.  This  looks  Kke  givhie 
notice  he  could  not  be  ready  this  term,  and  1 
confess  if  he,  or  the  visible  agent  on  this  side  the  ^ 
water,  had  applied  the  be^^iiming  of  term,  and' 
made  the  necessity  of  their  witnesses  going  to 
England  appear,  and  that  they  were  not  re- 
turned, and  if  the  traverser  had  been  at  no  ex- 
pence,  I  should  have  gone  as  far  as  the  prae- 
tice  of  the  Conrt  would  allow  to  delay  the 
trial.  But  instead  of  this,  Mr.  Mafc  Kereher, 
in  hia  affidaviti  dki  not  mentiMi  tha  Mine  of 
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toy  one  of  bts  witiiesMS  that  were  goiogf  to 
£^aiid,  which  renden  H  imfioflsible  to  en* 
mine  wbciber  they  did  or  did  not  go  there,  or 
were  etnoe  retarned,  or  erer  would ;  besides, 
diey  seemed  to  acquiesce,  and  cootinued  silent 
until  the  Sod  of  February,  when  notice  was 
fn^en,  the  prosecutors  wookl  move  on  the 
fourth  to  put  off  the  trial  to  Friday  folhiwing. 
No  other  notice  hatlt  been  since  given;  nor 
did  the  proeecntors  move  to  put  off  the  trial 
CO  Monoay,  until  the  jury  ,was  called ;  and 
only  eight  appearing,  it  most  go  off  on  course 
to  the  next  day,  on  which  they  only  pressed 
that  it  should  be  put  off  to  PridAy*  without  as- 
signing any  reason  from  Mr.  Weldon's  dis- 
^  ability  to  attend,  or  indeed  any  reason  at  all 
'  that  I  know  of.  However,  throtte;h  much  im- 
portunity, the  counsel  on  both  sides  agreed  to 
put  it  off  to  this  day,  when  a  full  jury  appear- 
rafir,  they  now  move  on  new  affidavits  to  pot  it 
off  to  next  term,  and  assign  for  reasons  the 
absence  of  Mr.  Mac  Kercber  the  agent,  and 
also  of  Mr.  Goostrey  and  colonel  Weidon,  two 
witnesses.  As  to  Mr.  Mac  Kercber,  he  was 
here  last  term,  and  might  have  been  here  now : 
for  iboogh  Mr.  Nelson  swears  he  acquaintea 
him  by  letter  that  he  would  be  here,  yet  Gamp- 
t^l  swears  be  came  last  week  from  Parkffate 
and  Holyhead,  and  heard  nothing  of  Mr.  Mac 
Kcrclier  at  those  places ;  besides,  Mr.  Nelson 
has  always  appeared  to  us  as  the  known  agent, 
and  -is  of  known  abilities  and  sufficiency  to  con- 
diict  any  cause.  As  to  Mr.  Goostrey,  the 
counsel  mr  the  prosecutors  say  he  was  here  last 
term  about  the  end  of  it,  when  Edward 
Weedoa  and  his  brother,  being  examined  in 
court,  charged  him  on  oath  with  drawing  affi- 
daTiia  for  them,  being  illiterate,  to  swear  to 
their  mother  Sarah  W^on's  imprisonment  by 
colonel  Blakeney,  when  they  only  told  him,  as 
they,  with  great  simplicity,  swore  in  court, 
that  Mr.  Blakeney 's  gates  were  kicked  at  the 
Qsoal  boor  of  the  night,  and  they  never  looked 
On  tbeh'  mother  as  a  prisoner  there ;  and  when 
the  Court  required  Mr.  Goostrey's  attendance, 
they  were  told  he  was  then  in  England  ;  he  it 
bound  over  to  prosecute,  and  ought  to  have  at* 
tended :  however  the  traverser  bath  absolutely 
removed  this  objeclion,  by  consenting  his  exa- 
minations should  be  rrad  agaiost  Tier.  But 
tbe  main  objection  rests  upon  colonel  Weldon's 
absence,  who,  as  Kennecly  swears,  was  served 
with  a  subpesna  the  97th  of  Januanr,  and  was 
then  so  ill  of  the  gout,  that  he  coola  not  attend, 
and  that  the  traverser  cannot  be  convicted 
without  him.  Kennedy  appearing  in  court, 
acknowledged  himself  to  be  a  beer-seller,  and, 
by  bis  appearance,  he  is  a  man  of  low  station 
and  little  knowledge.  I  think  biro  very  suffi- 
cient lo  swear  to  what  he  sees  and  hears ;  but 
1  must  say,  I  do  not  think  his  judgment  or  be- 
lief any  way  sufficient  to  ground  mine  on.  An 
attorney  or  agent  is  the  proper  person  to  swear 
a  witness  to  be  a  material  one  to  convict  tfie 
traverser,  Irat  the  afnit  and  attorney,  who 
certainly  most  be  informed  of  the  witnesses 
fiir  their  cheats,  have  declined  this.  Keooedy, 


indeed,  told  us  on  the  table,  he  read  an  affidavit 
of  colonel  Weldon's  at  Maryborough,  and 
thought  it  material ;  but  to  obviate  this,  tbe 
traverser's  counsel  have  consented  this  affidavit 
be  resd  in  evidence  against  her,  so  that  if  it  be 
material,  it  will  have  itt  weij<hi.  In  the  next 
place,  bow  comes  colonel  Welilon  ti>  he  now  so 
material  a  witness,  when  last  term  Mr.  Mae 
Kercber  pressed  to  go  on  to  trial  without  him  f 
And  1  presume  he  knf  w  what  he  couM  sst, 
the  affidavit  he  made  being,  I  think,  at  t^ 
summer  assizes  preceding. 

Besides,  though  colonel  Weidon  wai  aiA* 
posnaed  the  87th  of  January,  and  Kennedy 
made  an  affidavit  the  3nd  of  Febrmify,  in  that 
he  is  silent  as  to  Mr.  Weldon'a  iHness,  oor  waa 
it  mentioned  by  the  connsel  oo  Monday ;  but 
when  nothing  else  would  do,  on  the  sixth  of 
February  he  swears  to  his  illness,  and  soigle* 
thing  Kke  his  being  a  material  witness ;  thli  I 
have  considered  already :  but  1  must  obanrre, 
what  has  missed  the  counsel,  that  though  co- 
lonel Weidon  should  be  ill  of  the  gout  on  the 
S7ih  of  January,  it  no  ways  appears  but  h« 
may  be  now  on  the  7th  of  Februaiy  well  ra» 
covered,  or  at  least  able  to  travel ;  it  is  ad- 
mitted he  lives  but  one  day's  journey  fron 
Dublin,  why  the;i  was  not  a  messenger  sent 
down  to  bring  us  an  aoconnt  in  what  state  of 
health  he  was  a  day  or  two  past  t  Smee  thej 
have  neglected  this,  I  shall  not  kiok  upon  him 
as  a  necessaiy  witness.  The  oounsel  for  tha 
prosecutors  allege  they  have  above  sixty  wit- 
nesses, and  the  traverser's  eighty  in  town  ;  I 
think  it  is  full  time  to  ^o  on  with  the  trial,  and 
1  see  no  reason  for  putting  it  off.  I  should  not 
have  been  so  tedious,  but  for  the  great  ear- 
nestness with  which  tbe  cotmsel  have  pressed 
this  motion. 

L.  C.  J.  Marlay.  I  am  of  their  ophiMin,  thai 
we  must  not  put  off  this  trial.  I  will  mentioii 
the  several  steps  taken  in  this  proceeding.  It 
appears  here  by  affidavit,  That  on  the  10th  of 
August  Mrs.  Heath  was  arrested  on  a  warrant, 
grounded  upon  examinations  of  perjury  com- 
mitted by  her  in  her  evidence  on  the  trial  in  the 
court  of  Exchequer  ;  fifteen  witnesses  are  first 
bound  over  to  prosecute  at  the  sessions  of  KiU 
mainham,  and  afterwards  at  the  commission  of 
Oyer  and  Terminer.  The  commission  sat  on 
the  S3d  of  October,  and  a  bill  of  indictment 
was  found  against  her  the  next  day,  which  she 
traversed,  and  the  traverser  moved  for  a  Cer* 
tiorari  to  take  her  trial  in  tbe  King's  bench^ 
upon  affidavits  so  full,  that  it  was  not  to  be  re* 
fiised  without  the  greatest  injustice;  there 
being  an  estate  depending  of  6,000/.  a  year, 
and  that  there  were  exam tnai ions  carrying  on 
in  the  Chancery  here,  and  in  England.  1  do 
believe  that  neither  side  can  shew,  where  th« 
testimony  of  witnesses  has  been  anticipated  by 
an  indictment  of  perjury,  but  something  like 
that  step  was  taken  in  this  cause.  The  Cer- 
tiorari was  granted  by  the  Court  upon  an  affi- 
davit of  the  traverser,  and  the  trial  put  off  upon 
her  affidavit  of  tbe  10th  of  November.   Th« 
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affidavit  of  Mr.  Ifoo  lUrebtr  ia  aifan  after- 
wards on  the  13ib  of  November,  shewing  catiee 
for  bringing  on  the  trial  the  next  day,  but  no 
eourt  could  posnbljr  bring  on  the  trial  wben  that 
affidavit  was  offereo.  The  traverser  swore  thai 
several  witnesses,  whom  she  named,  were  in 
England ;  and  that  Mrs*  Weedon  in  particular, 
waa  a  material  witness,  and  lived  in  a  remote 
part  of  this  kingdom.  Mr.  Mac  Kercher 
swears,  that  Mrs.  Weedon  was  a  material  evi* 
deffc«t.fortlieprp8eciitor,  that  she  was  detained 
by  force,  and  moved  for  an  Habeas  Corpus  to 
\ising  her  hither.  That  motion  waa  brought  on, 
and  eicavinationawere  tehen  aliter  the  &.j  ap- 
pojoted  for  the  trial,  and  a  motion  OEiade  to  at- 
tach Mr.  Blakeoey  for  detaining  this  Mrs. 
Weedon.  It  appears,  that  she  waBsumnaoned 
lo  attend  here  on  behalf  of  the  prosecutor  on 
the  14th  of  Noi^emher,  just  the  day  before} 
fud  iliat  the  plac^  she  then  liycd  at  ia  above 
70  miles  firom  Dublin.  There  came  two  wit- 
nesses upon  ^e  table,  who  had  sworn  affidavits, 
in  prdev  to  found  an  Habeas  Corpus  and  an  at- 
tachment against  Mr.  Blakenev,  and  they  hav- 
ing sworn  false,  tbey  were  both  conuniUed. 
Both  those  illiterate  witnesses  swore  her,  in 
their  affidavits,  to  be  under  a  restraint,  when  it 
appei^ed  she  was  at  liberty.  This  they  oon* 
te&sed,  and  also^  that  those  affidavits  wese  pre- 
pared by  Goostrey,  the  person  now  said  to  be 
in  England*  This  is  a  very  extraordinary  pro^ 
ceeding,  and  a  sort  of  indietmeot  not  usually 
brought  into  this  oourt.  The  first  trial  was  put 
f  ff^  on  the  affidavit  of  the  traverser,  that  she 
was  not  prepared  for  her  defence :  the  question 
BOW  is,  whether  the  reasons  offered  for  putting 
off  this  trial  to  Easter  term  be  of  e<|uai  force. 
It  appeared  then  by  the  affidavit  of  Mrs. 
Heath,  that  several  witnesses,  necessary  for  her 
defence,  could  not  possibly  attend  at  the  day 
prefixed  for  trial ;  the  bill  of  indictment  was 
found  the  24th  of  October ;  the  trial  was  to  be 
on  the  14th  of  Novennber ;  how  could  witnesses 
in  England  be  bronght  by  that  time  to  appear 
here?  But  Mr.  Mac  Kercher  swears  that 
Mrs.  Weedon  was  a  material  evidence  for  the 
prosecutor,  and  not  for  the  traverser,  as  she  in- 
•inuated.  She  is  now  here,  you  have  no  want 
of  her,  if  she  be  that  'materia]  witness ;  and 
then  the  question  is,  whether  the  affidavits 
made  now  can  put  off  this  trial«  The  affidavit 
of  Mr.  Nelson  is  general,  and  only  says,  that 
be  had  a  letter  from  Mr.  Mac  Kercher,  dated 
the  10th  of  January,  acquainting  him  that  he 
would  leave  London  on  the  17th  of  that  month, 
{"here  are  several  affidavits  made  on  the  side  of 
the  traverser,  and  one  in  partiooUr,  that  there 
was  no  such  •  person  upon  the  road  from  Lon- 
don to  this  place,  but  however,  as  he  is  no  evi. 
dence  in  the  cause,  there  can  be  no  colour  for 
bis  absence  to  put  off  the  trial.  Then  the 
whole  matteris  reduced  to  the  affidavit  of  Ken- 
nedy. Reswears  those  three  things  that  are 
material  to  put  off  a  trial ;  ,but  I  must  observe 
that  this  affidavit  is  in  fact  contradicted  by  the 
affidavit  of  Mr.  Mac  Kercher,  who  swears  on 
Ibe  i3ih  ofNovember^  he  was  ready  to  bring  on 
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the  trial  tbanaxtday,  and  yet  Mr.  Weldon  ia 
not  one  of  the  witnesses  foT'that  trial,  and  he  is 
not  bound  over  to  prosecute ;  Mr.  Mac  Ker- 
cher knew  his  evidence,  for  he  had  then  hia 
affidavit  in  Chancery;  therefore  that  part 
which  ia  necessary  to  put  off  the  trial,  that  a, 
material  witness  to  be  produced  cannot  attend, 
is  wantmg  in  Keimedy 's  affidavit,  for  it  apneara 
that  it  is  not  well  grounded  by  Mac  Kercner'a 
affidavit  There  is  another  oiiyection  against 
Kennedy's  affidavit:  he  swears,  he  doesbe- 
lieve  Mr*  Weldon  is  to  be  had  the  next  lerm^ 
and  that  he  believes  he  is  a  material  witness. 
Consider,  that  thoogh  this  be  proper  if  it  oomea 
from  the  agent,  yet  it  u  not  proper,  when  aa 
ale-seller  makeo  this  affidavit,  and  a  man  that 
confenea  he  vras  never  bred  to  the  busipess. 
You  know,  that  if  a  person  be  accused  for  a 
violent  assault,  in  case  there  be  no  danger  of 
death,  there  is  bail  taken ;  hut  if  instead  of 
sending  for  a  snigeon,  the  person  who  appliea 
for  bail,  sends  for  a  nobler,  and  the  cobler 
swears  be  had  searched  the  wound  and  found  it 
not  dangerous,  nobody  can  say,  but  the  Court 
would  refuse  bail  upon  the  affidavit  of  this  eob-» 
her.  Therefore  Kennedy's  affidavit  is  of  no 
consequence.  As  to  Goostrey,  his  examina- 
tions are  here,  the  counsel  for  the  traverser  de- 
sire thoT  may  be  read  against  her.  But  I 
must  tell  you  that  his  examinations  are  no 
more,  than  that  Mrs.  Heath  did  say  such  and 
auich  words  on  the  trial  in  the  Exchequer.  1 
have  the  trial  here,  and  Mr.  Goostrey  can  prove 
no  more  than  what  all  present  at  that  trial  caa 
prove ;  and  therefore,  gentlemen,  upon  account 
of  Mr.  Goostrey,  I  think  not  premier  to  put  off 
the  trial.  But  what  makes  me  think  it  impro- 
p«r  to  pot  it  off  is,  the  great  expence  on  the 
side  of  the  traverser.  Itappeara  by  the  affi« 
davits  on  account  of  the  traverser,  that  they 
have  been  at  a  vast  expence ;  one  person  sweats 
to  700/.  another  swears  to  SQO/L  besides  a  50/1 
bill.  Now,  if  you  can  delay  trials,  and  put  tra« 
versers  to  this  expence,  you  will  soou  have 
what  you  desh^  in  carrying  on  this  cause,  for 
nobodv  will  dare  to  appear  as  a  witness,  when 
they  know  it  is  so  dangerous  and  expensive. 
But  it  has  been  inrged  by  Mr.  Harward,  that 
she  should  have  a  full  and  fair  trial;  and  let 
me  tell  yon,  it  is  as  much  for  the  cndit  of  the 
prosecutors  that  there  should  be  a  full  and  fair 
prosecution,  and  that  where,  witnesses  bound 
over  may  be  had  to  appear,  and  do  not,  it 
createa  a  suspicion  of  the  justice  of  the  prose* 
Ctttion ;  people  will  be  apt  to  say,  that  jugglera 
cannot  j^ay  so  well  the  same  trick  twice. 
There  is  no  doubt  but  a  verdict  was  found  for  the 
prosecutor  by  a  jury  of  undoubted  credit ;  but 
it  does  not  follow  that  the  traverser  is  ffuilty, 
and  the  best  and  the  wisest  jury  may  be  de* 
ceived.  This  matter  can  be  delayed  no  longer, 
because  by  this  delay  there  can  never  be 
any  time  nxed  for  a  trial;  but  as  this  mo- 
tion has  taken  up  a  great  deal  of  time,  so  it 
would  be  impossible  to  go  through  it  tliia 
day,  therefore  we  will  deier  it  till  to-morrow 
morning. 
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the  ennnifMMioo  of  Mr.  0«oMrcy  dtow  b«I  •(• 
lo  «N  parts  <of  this  indidaicnt. 

Camrt,  To  every  one  of  them.— -*Yea  io  » 
tffcet  confeM  her  imiooeDt^  if  ymi  do  »ot  pro- 
wcole  her. 

Cmnudjar  the  Travener.  We  eoaeenf  Mr. 
Goootrey'i  ezaimnetioii  mey  he  rctd  in  evi« 
ifeBoe,  and  wimeour  right  of  eroM^eitmiiiiny. 


THE  TRIAL 

OF 

MRS.  MARY  HEATH. 
For  Fxbjurt. 

Cmmnljbr  the  Proteeutot. 

Warden  Flood,  esq.  Solicitor- General. 
Rol)ert  Manihall,  esq.  2od  Serjeant  at  Law. 
Philip  Tisdall,  esq.  3rd  Seijeaot  at  Law. 
Philip  Walsh,  esq.  one  of  hit  Majesty's 
CooDsel  at  Law. 

William  Uarward,  esq, 
Joseph  Rohbins,  esq. 
James  Mac  Manus,  esq. 
Cornc>Iius  0*Calla^han,  esq. 
Arohrose  Harding,  esq. 
John  Morton,  eSq. 
Thomas  Fiu-Gerald,  esq. 

Cwnulfor  the  Traverser. 

Etion  StaBoard,  esq.  one  of  his  Majesty's 
Cooaselat  Law,  and  Rcoorder  of  the  City  of 
DnbiB. 

Joho  i9milhy  esq.  one  of  hn  Majesty's  Coan- 
•el  at  Law. 

Anthony  Mariay,  esq.  one  of  hb  Majesty  Vi 
Counsel  at  Law. 

Peter  Daly,  esq. 

Simon  Bradstreet,  esq. 

Thomas  Le  H  ante,  esq. 

Thomas  Soring,  esq. 

Thomas  Morgan,  esq. 

xticbarp  Mahine,  esq. 

Edmond  Malooe,  esq, 

Edward  Lee,  esq. 

James  Maddox,  eM|. 

Thomas  Cooley,  esq. 

Robert  Hamilton^  esq. 

'Roheit  Ford,  om}. 

Fridi^,  Fehtmry  g,  IKHi. 

The  Court  being  sat  before  nine  o'clock,  the' 
jnry  were  called  o? er,  when  fonrteen  apfiearing, 
nod  no  challenges  being  made,  theiblloiring 
Iwelre  were  sworn  to  try  the  issue  of  traverse: 

f^Ssmnel  Cooke,  of  St  Catherine's,  hart. 
JohnRoehfort, of  Newpark,  esq. 
Ryre  Brans,  of  Portr«ae,  esq. 


Nieholas  Archdkit,  of  Monnt  Eceles,  aoq. 
Da?  id  Chaigoeati,  of  Ooriia,  esq. 
Qoaile  Somervillci,  of  Cookstown,  esq. 
Edward  Ford,  of  Dsiidstown,  esq. 
Mark  Synnot,  of  Dmncender,«sq. 
Thomas  Baker,  of  Newtown,  eM|« 
Geor^  Evans,  of  Newport,  esq. 
Narewus  Ohas.  Proby,  of  DameslowB,  eaq. 
Charles  Barton,  of  Dubber,  esq. 

The  Indictment  on  which  this  Trial  was  bad 
as  follows,  via. 

'*  The  King  against  Mabt  Heath. 


«•  Coonty  of  Dublin,  to  wit.  The 
onr  lord  tWe  kiog  upon  their  oaths  say  and  pro* 
sent,  Thai  in  a  certain  bill  of  a  plea  of  treopasa 
and  ^foctment  of  a  farm  depending  as  of  tlia 
term  of  the  Holjr  Trinity,  in  the  16th  and  17tk 
years  of  the  reign  of  our  said  lord,  the  now 
king  George  the  Sad,  of  Great  Britain,  and  an 
Ihrth,  and  in  the  year  of  our  Lord,  1743,  in 
our  said  lord  the  king's  Court  of  Ezoheqoer  in 
Ireland,  then  being  at  the  king's  eoorls  in  tha 
said  oounty  of  Dublin,  before  tte  barons  of  our 
osid  lord  the  king,  of  the  said  court,  nn^ 
hrooght  into  the  sakl  conrt,  and  praseoated 
by  Campbell  Craig,  gent,  debtor  of  the  said 
lord  tba  king,  plaintiff,  against  the  right  ban. 
Richard  aarl  or  Anglesea,  defendant ;  who  wna 
present  then  in  tho  said  court,  by  his  attorney^ 
Thomss  Bnrroogfas,for  30  messuages,  SOtohs, 
SO  cottages,  9  mills,  50  gardens,  600  aeres  of 
arable  land,  SOO  acres  of  meadow,  ^ooacres  sC 
pasture,  60aopasof  faraeand  heathy  ground,  00 
acres  of  moory  gronnd,  with  the^ppuitenancea, 
in  Great  Stramine,  otherwise  Stsmsan,  Littia 
Stramine,  otherwise  Staawen,  Little  Donacar* 
ney,  Shallon,  Killcarvan,  otherwise  Killshai^ 
van,  Cmffey,  Amsgor,  otherwise  Annager,  and 
Little  Gaffoe^,  sitnate,  ]yiii||>  and  being  in>thn 
coonty  of  Meath ;  all  which  said  premimaa 
wererormerivthe  astatooftbe  right  ban.  Jamaa 
eari  of  Angtesea,  deceased;  and  lately 'tba 
estate  of  theright  hon.  Arthur  eari  of  Aaysssa, 
also  deoeaaed ;  and  which  had  been  demiseil  to 
him,  the  said- Campbell  Craig,  by  James  An- 
nesley,  esq.  and' had  been  also  demised  to  him 
the  said  Campbell  Craig,  bv  the  right  han. 
James  eari  of  Aoglesea,  and  bad  been  also  de- 
mised to  him,the>said  Campbell  Crai|[,  hjrtha 
hoD.  James  Annasley,  only  son  and  hevor  Ar* 
thur  late  baron  Ahliam  tn  AMwm,  dceeased, 
otherwise  the  right  ban.  Jamas  baron  Altbam 
of  Altham,on  Aedrst  dayofMayv  1749,  at 
Trim  in  tho  county  of  Blaath  afbreaaid,  for  tha 
aevcral  terossaf  31  yean,  to  aommenoe  firom 
thonea  in  manner  and  lormas  in  and  b^  tha 
daelaratianoftlMaaid'CampheU  Craig,  mtfaa 
said  hill  of  the  said  plea  of  trespam  and  eject* 
meat  of  a  farm,  is  mentioned  and  aet'  foitb ;  in 
and  to  which  said  bill  of  a  plea  of  trespasa  and 
ejectment  of  a  farm,  he  the  said  Riobard<aaH 
of  Anglesea,  b^  his  ssid  attorney,  took  defeviea 
in  due  form  of  law,  and  for  plea  thereto,  ssi^ 
that  be  was  not  guilty  of  the  trespass  and  eyect« 
meot  aforesaid,  in  manner  and  form -as  the«aitf 
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€aiD|ibell  Craiflr  compluMd ;  lod  of  that  he 
put  himself  oo  UmooudItj,  mid  the  said  Camp- 
Dell  Craig  likewise ;  and  issoe  Mng  so  joined 
in  said  plea  of  trespaM  aod  ejectment,  m  due 
form  ot  law»  hy  and  between  the  said  partieB, 
it  was  afterwards  so  proceeded  apon  thereon 
that  the  said  issue  afterwards,  to- wit,  on  the 
•eeond  Friday  after  the  morrow  of  All-Sools, 
in  the  term  of  St  Michael  the  Arch-annTBl  then 
fiezt,  that  is  to  sty,  on  the  1 1th  day  of  Nor  em- 
fcer,  in  the  17tb  year  of  the  reign  of  our  said 
lord,  the  now  king,  in  the  Court  of  Exchequer 
aforesaid,  before  the  said  barons  of  the  said 
court,  at  the  king's  court  aforesaid,  in  the 
«ountj  of  Dublin  atbresaid,  was  tried  by  a  eer* 
tain  jury  of  the  country,  for  that  purpose, 
in  due  rorm  of  law,  then  and  there  elected, 
tried  and  sworn  in  said  court,  to  try  the  said 
imue.;  and  <m  the  said  trial,  it  was  then  and 
there  admitted,  as  well  by,  for  and  on  behalf  of 
4be  said  Campbell  Cniffy  as  by,  for  and  on  be* 
lialf  ofthesaid  &chard  earlof  Anglesea,  that 
the  said  lands  and  premisses,  mentioned  in  tbe 
•aid  plea  of  trespass  and  ejectment  aod  deda- 
ntion  of  the  said  Campbell  Craig,  were  the 
egrtate  of  inheritance  of  Arthur  lora  baron  AU 
tham  of  Altbam,  late  deceased,  and  that  he 
died  seised  of  the  said  lands  and  premisses ; 
and  the  said  Campbell  Craig,  then  aofl  there, 
upon  the  said  trial,  produced  witnesses  on  his 
Bait,  who  being  then  and  there  duly  sworn  on 
God's  holy  e? angelists,  by  the  said  barons  of 
the  said  court  of  Exchequer,  to  testify  tbe 
truth,  the  whole  troth,  and  nothing  but  tbe 
truth,  in  the  said  plea  of  trespass  and  ejectment 
ao  depending,  the  said  barons  having  sufficient 
yower  imd  authority  to  administer  the  said  oath 
to  them  on  that  behalf,  gave  in  evidence,  and 
then  and  there  awore,  and  deposed  upon  their 
•aths  aforesaid,  to  the  jurors  or  tbe  iury  afore- 
Mdd,  before  tbe  barons  aforesaid,  that  James 
Annedey  aforesaid,  tbe  lessor  of  tbe  said  plain- 
tiff Campbell  Craig,  was  tbe  only  son  and  heir 
of  the  said  Arthur  late  lord  baron  Altbam  of 
Althamt  by  his  wifo,  Mary,  tbe  late  lady  Al- 
tbam; and  that  the  said  James  Annesley  was 
Ibom  andcbriftened  at  Dunmaine,  in  the  county 
of  Wexford,  m  the  kingdom  of  Ireland.    And 
the  said  now  jurors  so  sworn  for  our  said  lord 
the  king,  upon  their  oaths,  further  say,  and 
iNresent,  that  Mary  Heath,  of  the  cit^  of  Dub- 
lin, in  the  county  of  the  said  ctty,*wido\v,  upon 
the  trial  aforesaid,  in  tbe  court  of  Exchequer 
aforesaid,  before  the  barons  aforesaid,  at  the 
king's  court  aforesaid,  in  the  county  of  Dublin 
•Ibresaid,  b^ing  then  and  4bere  produced  as  a 
witness,  by  and  on  behalf  of  tbe  said  Richard 
•ari  of  Anglesea,  on  tbe  said  trial  o^  tbe  said 
aasue,  she  the  said  Mary  Heath  was  then  and 
there  sworn,  upon  God*s  holy  evangelists,  in 
due  form  of  law,  by  tlie  said  barons  of  tbe  said 
coon  of  Exchequer,  to  testify  the  truth,  the 
whole  truth,  and  nothing  but  tbe  truth,  in  the 
aaid  plea  of  trespass  and  ejectment,  the  said 
Inronsof  the  said  court  of  Exchequer  having 
aufficient  power  and  authority  to  adniiniHter  | 
aaid  oath  to  the  said  Mary  QeatU  iu  that 


behalf;  and  tho  aaid  Mary  Heath  bebg  then 
and  there  so  sworn,  then  and  there  fahd^,  ro- 
luntarilv,  knowiiigly,  wilfully,  maliciously, 
ooimpuy  and  illiciiiy  awore  and  deposed  npoo 
her  oath  aforesaid,  to  the  said  barona  and  to  the 
jurors  of  the  said  jiiry»  who  then  and  there 
were  in  due  form  of  law  dected,  tried^  and 
awom  as  aforesaid,  to  try  tlie  sakl  issue  aa 
aforesaid,  that  lad  v  Altliam,  that  is  to  aajr,  the 
albreaaid  Mary  lady  Altham,  who  waa  wifo  of 
the  aaid  Arthur  lale  lord  baron  Altham  of  AW 
tham,  never  was  with  child,  while  she  the  said 
Mary  Heath  lived  with  the  aaid  Mary  lady 
Altham.    And, 

Further,  the  said  Mary  Heath  then  and 
there,  before  the  said  barons  of  the  said  courts 
gave  in  evidence  and  swore  upon  her  oath 
aforesaid,  to  the  said  barons  and  to  the  iurora 
of  the  said  jury,  that  the  aaid  Mary  ladjr  AU 
tham  never  had  a  child  at  Dunmaine,  that  ia  to 
say,  Dunmaine  aforeaaid,  in  tbe  said  countv  of 
Wexford,  in  the  kingdom  of  Ireland.    And, 

Further,  the  said  Mary  Heath  then  and 
there,  before  tbe  said  barons  of  the  said  court, 
gfve  in  evidence  and  swore  upon  her  oath  afore- 
said, to  the  said  barons  and  to  tbe  jurors  of  the 
said  jury,  that  there  never  was  a  chiid,  as  the 
child  of  that  family,  that  is  to  sa^,  of  the  saiid 
Arthur  late  lord  baron  Altham  of  Altham,  and 
the  said  Mar^  lady  Altham  his  wife,  either 
christened  or  living  at  Dunmaine  house,  that  is 
to  say,  the  aforesaid  Dunmaine  house,  in  the 
said  county  of  Wexford,  while  she,  that  Is  to 
ssj,  the  said  Mary  Heath,  was  at  Dunmaine 
aforesaid.    And, 

Further,  the  said  Mary  Heath  then  and 
there,  before  tbe  said  barons  of  the  said  court, 
gave  in  evidence  and  swore  upon  her  oath 
aforesaid,  to  the  aaid  barons  and  to  tbe  said 
juroriB  of  the  said  jury,  that  she,  that  is  to  sav, 
the  said  Mary  Heath,  never  saw  a  child  in  the 
bands  or  care  of  Joan  Laffan,  while  she,  that  ia 
to  say,  the  said  Joan  Laffan,  was  at  Dunmaine 
bouse  aforesaid.    And, 

Further,  the  said  Mary  Heath  then  a^d 
there,  before  the  said  barons  of  the  said  court, 
gave  in  evidence  and  swore  upon  her  oath  afore- 
said, to  the  said  barons  and  to  tbe  jurors  of 
said  jury,  that  the  said  Mary  lady  Altham  did 
not  miscarry  of  a  child  at  Dunmaine  aforesaid. 
Whereas  really  and  In  fact,  the. said  Mary  late 
lady  Altbam,  who  wa^  wife  of  the  said  Arthur 
late  lord  baron  Altham  of  Altham,  was  with 
child  while  she  the  said  Mary  Heath  lived  with 
the  said  Mary  lady  Altbam.  And  whereas, 
also  really  and  in  fact,  the  said  Mary  lady 
Altbani  had  a  child  at  Dunmaine,  that  is  t» 
say,  Dunmaine  aforesaid,  in  tbe  said  county  of 
Wexford,  in  the  kingdom  of  Ireland.  And 
whereas  really  and  in  fact,  there  wss  a  child, 
as  the  child  of  that  family,  that  is  to  sav,  of 
the  said  Arthur  late  lord  baron  Altham  of  Al- 
tham, and  the  said  Mary  lady  Althan/^  his  wife, 
christened  and  \h\ng  at  DiiiiTnaini;  bbfrseafore- 
Raid,  in  tbe  said  4*ouDty  of  Wexford,.  wjii|e« she 
the  Raid  Mary  Heath  was  at Dtpjimfiqe. house 
aforesaid.    And  wherein  aWo  imiij  %9^4  io 
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ftot,  tlM  ttia  Marj  fleath  did  see »  chiU  in 
tbe  bands  mod  care  of  Joao  Lafian,  whQe  alir» 
tbat  ia  to  aay,  the  aaid  Joan  Laffan,  waa  at 
DnoBaiae  boose  afonsaitl.  And  whereas  alao 
Ycalljf  and  ia  fact,  the  said  Mary  lady  Altham 
auaorned  of  a  child  ai  Dunmaioe  aforesaid. 
Aad  80  the  now  jurofs  aworn  for  our  lord  the 
kio§^  aa  albreaaid,  upon  their  said  oaths  say 
and  prasent,  that  the  said  Mary  Heath  on  Uie 
said  trial  of  the  issue  aforesaid,  upon  her  oath 
aforesaid,  heioretbe  barons  aforesaid  and  jurofs 
of  the  said  jorv,  elecSed,  tried  and  sworn  to  try 
the  said  issue  let  ween  the  parties  aforesaid,  io 
tbe  said  Court  of  Exchequer  at  the  king's 
conrts  aforeeaidy  in  the  connty  of  Dublin  afore* 
said,  in  manner  and  form  aroresaid,  did  falsly 
Tolontarily,  knowingly,  wilfully,  maliciously, 
corruptly,  and  ilheitly,  commit  wilful,  Tolon- 
tary,  maliciona  and  corrupt  perjury,  in  ffreet 
contempt  of  the  seid  now  king  and  of  hia  laws, 
and  contrary  to  hia  majesty's  crown  and 
dignUj. 

Csw^.  Yo«,  gentlemen  of  counsel  for  tbe 
tratemer,  offnoed  yesterday  thai  Mr.  Goostrey 's 
fTsaninntieo  aboold  be  read  in  evidence  against 
the  tnverser,  and  thai  you  would  wave  her 
light  to  uioMi  aiamiiii'  hua  j  yon  must  admit 
know. 

Mr.  VtJp.  AdmiMsd. 

CauH.  [Qik  motion  for  aeparaling  Ihe  wit- 
nesses) Thn.witnessaa  were  ordmd  to  be 
asparated,  and  not  to  come  into  court  till  they 
aieaeBl  te;  nohady  is  to  be  admitted  to  them, 
hot  aneh  to  have  a  guard  fn  tlie  other's  wit^ 


Cmirt.  Gentlemen,  for  the  ease  of  the  jury, 
and  neceaaty  of  finishing  the  trial,  I  most  toll 
yon,  thai  we  wiU  not,  on  either  side,  have  a 
mnltiplictty  of  witnesses;  the  meaning  of  the 
law  is,  that  the  trial  should  be  bad  in  one  day, 
aod  we  went  sit  here  to  hear  any  evidence 
that  ia  inunaterial.  Whoever  protracts  a  trial, 
IB  bf  the  law  supposed  to  dare  not  to  stand  it. 

Mr.  RiK/oftdtr.  My  lord,  we  shall  endeavour 
to  make  tbe  trial  aa  sliorl  ae  we  can,  4>ut  there 
are  many  casea  that  depend  upon  drcom- 
stancee,  which  must  be  made  appear,  and 
whesever  yeor  loidshipa  find  that  it  is  a  neces- 
aanr  defence,  yoo  eannot  think  it  ia  too  \o^. 

Mr.  Just.  iTiiird.  It  is  in  the  power  of  the 
memlemen  of  the  bar  la  shorten  this  trial,  and 
I  hope  yon  wiU  observe  the  rule  laid  down 
yestsrday,  for  one  gentlemen  to  confine  bim- 
nelf  to  Mch  wilneaa. 

L.  C.  X  I  make  ae  doubt  of  laying  that 
down  aa  a  role. 

SaL  GmL  Oar  veaolution  ia  toobaerve  it; 
and  we  will  shorten  the  trial,  in  ail  respects, 
aa  moch  aa  we  can. 

Thelislsof  tbe  witnesses  are  given  in  to'  the 
Oort,  chat  they  may  be  separated,  and  the 
Clerk  of  the  <>own  nnmbeiing'  them,  there 
were  80  on  rtie  side  of  tbe  traverser,  and  86 
on  the  side  of  the  prosecdtor. 

< 

Coifrl.    Do  yea  imagiBe,  (hat  tbe  law  sap- 
posed  that  any  body  shenld  prodoos  fouraapre 
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wttneaMa  ?  Two  witoesses  are  enough  to  prove 
any  fact,  if  it  be  a  good  one,  for  by  tbe  mouth 
of  two  witnesses  shall  a  thinf  be  establbhed ; 
and  900  will  not  prove  any  tact,  if  it  be  a  bad 
Que. 

The  officer  of  the  court  chars^ed  the  jary 
with  the  indictment  in  the  usual  K}rm,  andwaa 
directed  by  the  Court  to  take  out  the  five  pointa 
or  assignments  of  perjury,  and  give  them  to 
the  jury ;  which  was  done. 

1.  That  Marv,  wife  of  the  kte  lord  Alibam. 
never  had  a  child,  while  the  traverser  liven 
with  the  lady  Altham. 

a.  That  lady  Aitham  never  had  a  child  at 
0onmaiae4 

3.  That  there  never  waa  a  chBd  christened, 
or  Kving  at  Donmaine,  as  the  child  of  k»rd 
end  lady  Altham,  while  the  travevaer  waa  at 
Dnnmsine. 

4.  That  the  tmvcfaar  never  saw  a  child  ia 
the  hands  or  care  of  Joan  Laffan,  while  the 
aaid  Laffitfi  was  ai  Dnnmaiae. 

6.  That  hMly  Ahham  did  not  miscarry  ef  a 
"  ~  at  IXwmaine. 


<  1S0/.  Gen.  (Counsel  for  the  Crown.)  May 
it  please  your  lordships,  and  ^ou  gentlemen 
of  the  jury,  I  am  of  counsel  m  this  caae  for 
the  crown,  against  the  traverser  Mary  Heath, 
who  stands  indicted  for  wilful  and  corrupt 
perjury,  a  crime  of  tbe  deepest  dye,  on  the 
discountenance  and  due  punishment  whereof 
the  lives,  liberties,  and  propertiea  of  all  men, 
nay  the  very  being  of  society  depend ;  for  no 
man's  life,  liberty,  or  property  can  ever  he 
safe,  if  such  are  either  countenanced,  or 
escape  for  want  of  due  prosecution.  And 
before  I  proceed  to  stato  the  case,  1  must  beg 
leave,  my  brd,  first  to  mention,  that  by  huc- 
rymg  on  this  trial  so  prematqrely,  ii|  tne  ab- 
sence of  our  principal  witnesses,  m.the  abaenoe 
of  the  gentlemen  who  carryon  the  proaeca- 
tion,  particularly  of  Mr.  M'Kercher,  who 
haa  the  conducting  of  it,  who  ak>ne  ia  aa- 
i|uainted  with  the  nature  and  strength  of  tlia 
evidence,  and  the  due  ap'pVcatiop  thereof,  and 
ia  now  detained  on  tbe  ether  siae  of  the  water 
by  contrary  winds,  we  proceed  to  it  under 
manifold  and  great  disadvantage ;  yet  under 
these  circumstances,  1  mske  little  doubtl)ttt 
we  shall  be  able  to.  convict  tbe  traverser,  to 
the  satisfactkin  of  all  finprejudiced  persons,  jf 
the  witnesses  to  be  produced  are  able  to  prove 
the  mattera  contained  /in  my  instructions.  I 
shall  therefore  proceed  to  stato  the  caae  aa 
briefly  aa  I  can. 

*  Arthur  Aoneslev,  first  earl  of  An^ lesea  (so 
created  by  king  Qiarles  the  Sad,  witli  a  limi- 
totioB  to  the  heirs  male  of  bis  body)  had  iasna 
five  sens,  ^ames  his  eldest,  Altham  his  second, 
Richard  his  third,  Arthur  hii  fourth,  and 
Charles  his  fifth  son. 

*  Tbe  first  earl  having  made  very  large  ae- 
quisitions,  sufficient  to  support  |wo  ^stmct 
lamilies,  procured  the  baronage  of  Altham 
for  his  seoond  son  Althami  and  hit  laaae 
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mate^,  with  a  remainder  over  to  hii  third  sob 
Richard. 

*  As  to  the  Altbam  title,  Altham,  the  firat 
lord  Attbaoo,  died  without  iaaae  male,  where- 
opoo  that  dignity  became  seated  in  his  hro* 
Iher  .Richard,  who  had  ioiue  Arthur,  after- 
wards lord  Altham,  and  Richard  now  in  poa* 
session  of  the  Anglesea  titles  and  estates. 

'  With  regard  (o  the  eldest  branch,  James, 
eldest  son  of  the  first  earl,  was,  in  bis  father's 
lifetime,  married  to  a  daughter  of  the  earl  of 
Rutland,  on  which  marriage,  a  settlement  was 
made  in  common  form,  and  the  estates  limited 
to  lord  James  for  life,  remainder  to  his  first 
and  other  sons  in  tail  male,  remainder  to  the 
other  sons  of  the  saj^d  first  earl  in  tail  male^ 
remainder  to  his  right  heirs. 

*  The  said  first  earl  was  aooordingly  snc- 
caaded,  both  in  the  title  and  esUte,  by  bis  said 
eldest  son  James,  who  afterwards  also  died, 
and  left  issue  three  aons,  James,  John  and 
Arthur. 

'  James,  the  eldest  of  these,  and  third  eari  of 
Anglesea,  let ied  fines  and  snffered  common 
recoveries  of  his  estates/ and  thereby  docked 
the  eutail  created  by  bis  lather's  marriage- 
settlement,  and  made  himself  absolute  tenant 
in  fee- simple;  afterwards  he  made  several 
wiUs  and  codicils,  and  having  no  Issue  male 
of  his  own,  he  thereby  limited  bis  estates, 
upon  the  failure  of  issue  male  of  bis  brother 
Arthur,  to  go  to  the  Ahham  branch. 

*  AccordiUgly  it  happened  that  the  said  Ar- 
thur, who  was  afterwards  earl  of  Anglesea, 
died  in  17S7,  without  issue;  to  that  if  Arthur 
lord  Altham  had  been'  then  living,  be  Would 
undoubtedly  have  succeeded  to  the  Anglesea 
honours  and  estates :  but  as  he  happened  to 
die  in  November  1727,  it  is  indispuUble,  that 
if  ha  had  (eft  a  ton,  such  son  would  have 
been  entitled  to  those  honours  and  estates. 

*  The  prinotpal  question  therefore  at  the  late 
trial  at  bar,  and  the  single  question  now  is. 
Whether  the  said  lord  Altham  left  a  aon  or 
not  ?  We  that  are  conoemed  for  the  crown, 
did  then  maintahi  the  iriSrmative.  and  this  we 
shall  now  endeavour  to  prove,  though  a  fttot 
already  establiahed  by  the  solemn  verdict 
given  at  that  trial,  bv  twelve  {gentlemen  of  the 
greatest  characters  for  integrity,  capacity  and 
mrtnnes  in  this  kingdom.  A  verdict  not  pre- 
cipitatel V  given,  but  after  14  days  attention 
and  deliberation,  and  which  therefore  ought 
to  carry  the  greatest  weight. 

*  Hao  the  person,  who  claims  to  be  the  son 
of  Arthur  lord  Altham,  been  in  the  kingdom, 
when  Arthur  eari  of  Anglesea  died,  he  might 
have  asserted  his  rigfat,  while  many  of  bis 
witnesses  were  Kving,  and  the  facts  recent 
But  he  had  the  misfbrtune,gentlemen,  not  only 
to  be  out  of  the  kingdom,  but  out  of  £«rope. 

*  But  as  we  are  not  at  liberty  to  Uy  that  fact 
before  you,  I  shall  not  presume  to  observe 
upon  it  any  further.' 

*  ImC.J.  No  such  evidence  ought  to  be 
opened  here.  Prov^  that  the  lord  Altham 
had  a  sou.' 


*  Mr.  Daly.  The  evidence  offered  by  Mr. 
Solicitor  is  quite  illegal,  and  I  will  ahew  it  to 
be  so.' 

'  Mr.  Recorder.  I  have  a  great  regard  for 
whatever  Mr.  Solicitor  General  says,  but  no 
fact  should  be  opened  to  the  jury,  but  what 
properly  relates  to  the  mstter  of  the  indict- 
ment.' 

'  Court,  The  matter  of  perjury  contmne4' 
the  indictment,  is  the  single  question  b^flire 
us;  what  Mr.  Solicitor  mentions  m^ht  ba 
proper  to  be  shewn  in  the  Court  of  Exohe- 
qoer,  in  an  action  for  the  recovery  of  the 
estate.  Bat  we  are  not  now  to  try  the  right 
to  an  estate,  but  a  single  fact :  if  lad  v  Altham 
bad  a  child,  Mary  Heath  is  perjured,  and  this 
thejuryare  to  try.'    • 

*  Mr.  Archdahk  (one  of  the  jury)  I  appre- 
hend the  question  before  us  is,  whether  Mary 
Heath  is  perjured  or  not  ?' 

'  Court.  Yes,  that  is  the  point,  gentlemen.* 
<  SoL  Gen,  Mr.  Annesley  brought  jan 
ejectment  in  the  Court  of'^  Exchequer,  in 
order  to  try  his  title  to  an  estate  in  the  county 
of  Meath,  which  action  was  aocordingty  tried 
in  Michaelmas  term,  1749.  The  sole  question 
on  that  trial*  was,  by  the  admission  of  all  par- 
ties, Whether  Mr.  James  Annesley  was  tba 
lawful  son  of  Arthur  lord  Altham  ?  and  the 
jury,  who  were  gentlemen  of  undoubted  cre- 
dit and  fortune,  wer  fifteen  days  trial  and  de» 
liberation,  found  upon  their  oaths,  that  Mr. 
Annesley  was  the  legitimate  aon  of  Arthur 
lord  Altham :  Upon  this  trial,  gentlemen, 
Mrs  Heath,  the  traverser,  was  examined,  as 
a  principal  witness,  on  the  part' of  the  de- 
fendant the  earl  of  Anglesea,  and  it  is  fbr  the 
evidence  she  then  gave,  that  she  now  stands 
indicted  for  pagury,  in  the  fivefbllowing  par- 
ticulars : 

*  First,  That  she  swore,  that  Mary  lady  Al- 
tham, who  was  wife  of  Arthur  late  lord  Al- 
tham, never  was  with  child,  while  she  Mary 
Heath  lived  with  the  said  Mary  lady  Altham. 

*  Secondly,  That  abe  swore,  that  the  said 
lady  Ahham  never  had  a  ehiM  at  Donmaina 
m  the  county  of  Wexford. 

*  Thirdly,  That  she  swore,  that  there  never 
was  a  child,  as  the  child  of  the  ftimily  of  kird 
and  lady  Altham,  cither  chriatened  or  living  at 
Dunmaine  house  in  the  said  oounty  of  1^^- 
ford,  while  slie  Heath  was  at  Donmaioe.    ^ 

*  Fourthly,  That  she  swore,  she  never  saw 
a  child  in  the  bands  or  care  of  Joan  Laffas, 
white  the  said  Joan  Lafl^  was  at  Donmaina 
house. 

«  Fifthly,  That  she  swore,  that  the  SKid  lady 
Ahham  never  miscarried  of  a  child  at  Dmi- 
maine  afbreiaid. 

*  And  although  it  will  be  enough  Ibr  oa  to 
prove  Mrs.  Heath  guilty  of  parjury,  in  any 
one  of  tha  said  pointo,  yet  notwithstanifiog  tiw 
great  and  many  advantages  gained  against 
us  by  our  beinf^  auiiNrisedt  and  hurried  on 
to  trial  atthisjanctiire,  I  doubt  not  of  onr 
bciiiff  able  to  oa«?iet  her  of  the  whale.  We 
sballkgifl»ky|ii«viiig,  that  Mil.  Haaffbyaltho 
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*  trid  atbtfyim^re  the  iBfenI  iMrtieubn  own- 

*  uoaed  ia  tbe  indictmeDt,  and  tboi  thall  pro- 

*  oeed  to  tbew,  that  thota  panicolare  are  false.' 

Caurim  The  finl  aarigmaent  of  perjury  ia, 
that  My  Ahbaaa  ne? er  waa  with  child  while 
tbe  tratwaar  lived  with  her. 

Serj.  Mankall,  My  lord^  we  shall  first 
produee  the  reeord.  Upon  the  trial  ia  the 
Court  of  KjTchaqner  the  single  point  was. 
Whether  the  lessor  of  the  plaintiff  waa  tbe  son 
of  lady  Atohaoi,  wife  of  Artbor  late  lonl  Al- 
tham  ?  and  there  waa  a  rerdict  found  for  biro. 

Jfr.  Dafy,  We  admit  the  record,  and  we 
admit  Mary  Beath  waa  produoed  as  a  wit- 
ncas  wiioo  thai  trial,  and  that  she  swore  tha't 
hidy  Aubani  had  not  adiiM,  whilst  she  the 
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lived  with  her. 

8cr|^  M&nkalL  Do  you  admit  tbe  several 
assignmenta  ofperjury  ? 

Mr.  l>a/y.  We  do. 

8er|.  Mankall,  My  lord,  the  next  thing 
tiiat  we  ahall  lay  hcfiue  yoor  lordship  is  a  per- 
son  (Mis.  Cola)  to  |MOve,  that  afW  huty  AU 
tham'a  arrival  in  this  kingdom,  in  the  year 
1713,  she  came  to  the  house  of  Mr.  Briscoe, 
in  Bcide-etrset,  in  this  city ;  that  after  ataying 
there  some  short  time,  abe  removed  to  tbe 
boose  of  one  Mrs.  Vice,  in  Essex-street;  that 
fiem  thence  she  went  to  tbe  late  lord  Ahbam's 
boose  at  Doomalne,  in  the  county  of  Wex- 
ford ;  and  it  will  appear  to  your  lorosbip  and  to 
the  gentlemea  of  the  jury ,  that  at  the  late  lord 
Ahbam's  house  at  Dunmaine  she  was  with 
child,  and  did  miscarry  of  a  child. 

Mr.  Do/y.  We  admit,  if  you  please,  that 
Mrs.  Heath  came  over  with  my  lady  Altbam 
in  October  1713,  and  lived  with  her  to  her  death 
in  tbe  year  1799. 

Coarr.    Gentlemen,  call  your  witnesses. 

Mrs.  Henritila  Cole  sworn. 

ficq.  Manhall,    Mrs.  Cole,  did  you  know 
Artbor  late  lord  Altbam  ? 
Mn.CoU.    Yes,  Sir.     . 
Did  yoa  know  Blaiy  lady  Altbam,  his  lady  ? 

At  what  time  did  you  first  become  ac- 
cpMinled  withberf— In  the  year  1713. 

Do  you  know  any  place  in  tbe  county  of 
Wexfiwd,  where  they  lived  .*— Yes,  at  Dun* 


Weve  you  at  any  time  at  that  house,  and 
when  ?— I  was.  Sir. 

Can  you  recollect  about  what  time,  madam  P 
— I  heueve  it  might  be  about  February  that 
my  mother  and  1  went  there. 

in  what  year  ? — ^In  the  year  1713. 

Do  yon  know  of  any  remarkable  accident 
that  happened  while  your  mother  and  yon  were 
there  ?— Yes,  I  do. 

Give  an  aoconat  to  the  Court  and  tbe  jnry, 
what  that  accident  was. — My  lord  was  in  a 
very  great  passion  one  dav^  at  some  sauceia 
being  brought  to  the  table ;  bis  passion  was 
very  great,  am}  he  had  ordered  them  never  to 
4some  upon  the  table  on  anv  score,  for  thvv 
verejiet  Aftr  modest  people, to  see;  and  all 


en  a  sadden  he  threw  them  between  my.  lady 
and  me,  and  nut  my  lady  into  a  tiolent  fright. 

Cmirt.  What  were  they  r— China  saucers, 
my  lord. 

Sen.  ManhaU.    Prej^,  madam,  what  hap- 
pened upon  that  oocasion?-*-My  lady  fell  a- 
trembiing  $  into  a  violent  fit  of  tremblwg  and 
tears. 

Was  there  any,  and  what  consequence  from 
thb  accident?— 'My  lady  was  exceedingly  ill  in 
the  night. 

Mr.  Edm,  Malone,  My  lord,  before  she 
goes  on  any  further,  1  hope  she  will  say  what 
she  knows  of  her  own  knowledge^,  and  nothing 
more. 

Serj.  MarihiilL  Whatever  may  be  an  in*, 
ducement  to  the  material  point  b  necessary  for 
her  to  aay. 

Court,    Go  on. 

Mrs.  Coie,  I  say  it  from  Mrs.  Heath  the 
person  coming  to  my  mother,  and  I  io  bed 
with  my  mother. 

CoMi  /.  Then  yon  beard  Mrs.  Heath  4eil 
Tour  mother  my  lady  was  very  ill?— I  keard 
ner,  my  lord. 

Serj.  MarthalL  Did  any  and  what  conse- 
quence happen  from  that  illness?— My  mother 
told  me  in  the  morning— 

Court,  Stop  you  there*  Yon  most  only 
tell  what  you  know  vourselfidid  bapnen. 

Serj.  MarthalL  VVell,  tell  what  did  happen 
of  yoor  own  knowledge.— My  lady  miscarnedi 
as  I  understand. 

From  whom  were  you  informed  that  my 
lady  was  so  sick  ?— From  Mrs.  Heath. 

Where  were  you  at  that  time  that  vou  werf 
informed  of  it  ? — In  bed  with  my  mother. 

What  did  she  say  to  your  moiner  then  ? — She 
came  to  the  door,  and  said,  '  For  God's  sake. 
Madam,  get  up,  my  larly  is  exceedingly  ill, 
make  haste  apd  get  up.' 

Pray,  Madam,  do  you  know  what  was  tbe 
consequence  of  that  ilbiess  ? — My  lady  mis- 
carried, as  I  take  it. 

Why  do  you  apprehend  that  she  miscarried  f 
—I  saw  an  abortion  in  the.  bason  the  next  day. 

Where  did  you  see  it,  madam  .^-*-ln  my 
lady's  closet. 

Who  shewed  it  to  you  ?— I  believe,  my  mo* 
ther ;  as  to  that  particular  I  cannot  be  positi?  e. 

Where  was  Mrs.  Heath  at  that  time? — In- 
deed, 1  cannot  be  positive  as  to  that ;  but  she 
was  ever  at  my  laoy 's  elbow  whenever  she  was 
ill. 

How  was  eheio  that  famil  v,  a  servant  or  re- 
latbn  ?— She  was  a  servant,  i  think  ;  I  cannot 
tell  whether  she  was  a  relation  or  not 

Was  she  my  Jady's  woman?— She  was 
deemed  .as  aucb. 

Had  you  any  and  what  discourse  with  the 
traverser  concerning  my  lady's  sickness  at  that 
time  ? — Indeed^  I  cannot  charge  my  memory 
with  having  any ;  we  might  have  had  discourae 
about  it,  but  I  cannot  charge  my  memory. 

How  long  waa  lady  Altbam  confined  aAer- 
wards  to  her  chamber?— That  if  a  question  I 
qennot  exactly  tell  you. 
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Wat  the  mnfined  to  her  obaober  after  thil 
•coidMit  af  the  saucers  f — IMie  was  cotifittad  to 
har  chamber;  my  lord  waoted  her  down  to 
supper  that  night,  and  sent  for  her  aefemi 
tiases;  aiid  my  mother  went  up  fot  her,  and^ 
•he  was  loo  ill  to  come  down. 

Mr.  Recorder.  W  bat  night  ?— f  he  night  of 
the  day  that  the  saucers  were  thrown. 

Serj.  Marshali,  Yoo  say,  madam,  that  my 
lady  was  confined,  nray  how  long  was  she  con* 
fined  ? — Whether  it  might  be  a  fortnight  or 
three  weeks,  I  cannot  positrrely  say,  but  she 
Was  confiued  to  her  chamber. 

In  what  manner  was  she  confined,  in  bed,  or 
up,  or  how  ? — She  kept  her  bed  for  some  time, 
and  sac  up  in  her  chamber  at  other  times. 

Did  yoo  give  an  account  of  this  aifair  to  any 
body  whatsoever  since  the  time  this  accident 
happened  ?—1  have  spoke  of  it  frequently,  and 
ny^mother  has  spoke  of  it. 

To  whom,  madam,  can  you  recollect  P — In- 
deed, 1  believe  there  is  Mr.  Monck's  family, 
that  I  believe  may  remember  it  perfectly  well ; 
there  is  in  Oorev  several  that  may  remember 
it  from  my  speaking  of  it  before  ever  this  affair 
happened. 

Where  was  Mrs.  Heath  during  the  time  that 
lady  Ahham  was  confined  in  her  chamber? 

nr.Retorder,  Oh!  she aald already,  thht 
she  was  about  her. 

Pray,  madam,  did  Mrs.  Heath  know  any 
thing  o^'that  matter,  oir  not  ?— She  was  in  the 
house,  she  was  immediately  at  her  elbow,  she 
was  the  persop  that  came  to  tny  mother. 

Court,  Did  yon  go  into  my  lady's  room 
when  she  called  your  mother? — I  did  not,  my 
lord,  I  Icy  in  my  bed. 

Seij.  ManhalL  But  she  desired  your  mo- 
ther to  make  haste,  for  that  toy  lady  was  ex- 
ceedmgly  ill  P—She  did.  Sir. 

.Jury.  What  time  of  the  night  was  it  that 
Mary  Heath  came  to  your  apartment  ?— I  really 
cannot  recollect. 

When  was  it  that  you  went  into  the  ckiseft, 
and  saw  this  abortion  you  mention  ?^The  next 
morning  about  nine  or  ten  o'clock,  I  beliete) 
'  to  be  certain  I  cannot. 
^  Do  yon  take  upon  yon  to  say,  that  at  the 
time  when  your  mother  shewed  you  the  abor- 
tion, that  the  traverser  was  in  the  doiet?— I 
cannot  say,  she  might  or  mwht  not. 

Did  Mrs.  Heath  constant^  attend  lady  Al- 
tham?— She  did  constantly. 

Did  you  ever  see  her  attend  her?— I  ha?e 
Men  her,  and  was  often  sent  to  call  her. 

Seij.  Marshall,  When  she  called  your  mo* 
'  ther  up,  did  she  express  any  and  what  appre- 
liension  concerning  my  lady's  illness? — I  can- 
not say  that  she  expreased  any  at  all,  only  Aiat 
ahe  said.  For  Ood's  sake,  madam,  get  up,  my 
lady  is  exceedingly  ill. 

Do  yon  know  how  it  was  understood  m  that 
Ihmity ,  what  the  occasion  of  tiiat  aickneas  was? 

Coar^    Supposition  or  hearsay  b  nothing. 

CrOfli-extmioaitioB. 
Mr.  Recorder.   Pray,  madam,  do  you  te- 


nember  the  time  that  my  lady  AKfaan  came  to 
Ireland,  the  month  1  mean  ?— Mra.  CaU,  Aboot 
October. 

Where  did  ahe  lodge  irlicn  she  oame  to 
Dublin?  Did  not  ahe  coma  to  yoor  Mbar^ 
house  ? — She  came  to  my  fatbet's  Inmse. 

How  long  did  she  continue  in  your  felher'a 
bouse  before  lord  Altbam  caofte? — Whether  tt 
month  or  six  weeks  in  town,  betbra  he  cane  to 
town,  I  cannot  tell. 

Pray,  madam,  wliere  was  it  timt  my  Und 
and  sbe  firat  met  ?— At  my  fhther'a  hovse. 

Can  you  recollect  the  month  that  was  in  ?<— 
I  cannot  be  very  certain ;  but  1  think  thai  it 
most  have  been  in  November,  the  ktier-end  af 
November,  or  in  the  bcgtamag  of  Deesmher, 
which  I  cannot  tell. 

Do  you  fix  it  in  November?— I  cannot  fix 
it  more  than  what  I  say. 

1  ask  you  now,  madam,  did  ray  lard  and 
lady  Altbam  lodge  at  your  house  till  they  went 
to  Dunmaine  ? — I  do  not  believe  they  did. 

1  ask  yon,  npon  yoor  oath,  did  Ihey  ledge  io 
yonr  father^s  house  tilt  ibey  fell  town  ?•— 1  flunk 
they  did  not. 

It  is  a  material  questfoa,  and  yoo  must  an- 
swer it;  1  ask  you,  did  they  or  did  they  not? 
for  you  that  remember  things  so  well,  moat 
know  whether  they  did  or  no.  Did  not  Hwy 
lie  there  the  night  they  were  reoanoiledf— - 
They  did,  anil  some  nights  after. 

Did  not  they  till  they  left  town  ?— No,  Sir, 
I  do  not  believe  they  did. 

Cannot  you  say  whether  they  did  or  not?— 
1  cannot  say  positively. 

Can  yoo  say  they  did  net  lodge  there  while 
they  staid  in  town?  Yod  that  know  they  were 
reconciled  by  your  father's  meaoa,  cannot  you 
recollect  whether  they  left  your  fother'a  lioase 
before  they  UH  toWn?— I  donot  think  that 
they  staid  there  while  they  lived  in  town. 

You  do  not  think;  but  can  you  say  whether 
they  did  or  not?— -1  tall  yon,  Shr,  my  fttther 
was  uneasy  at  their  behig in 4ii8  house;  my 
lord  was«  nan  thai  had  a  grsal  numy  itreaks, 
and  my  ftither  prevailed  on  him  to  take  hidg* 
ingi. 

And  did  he  take  lodginssP— I  thbk  I  may 
say  it,  I  am  not  certani ;  buti  think  I^imy  be 
positive  that  they  did  not  hNlgeait  my  fhOiei^ 
bouse  till  they  went  to  the  country. 

Welt,  tlien,  madam,  doyan reeolleet their 
going  away  from  town  ?  DM  the  caanh  cottft 
to  your  fatW's  house  to  carry  ttieaiafWiy  P— 
I  m>  not  vnneDaner. 

Were  they  at  your  fiithaf'sbMne  when  they 
went  away  f^I  do  nttt  heKeve  Ihey  wera. 

Did  the  coach  come  for  Aetn  ?— «l  mnMibflr 
iMi  coach  coming  for  them.  Indeed  I  lie  ntd 
rememtier  any  equipage. 

Now,  madam,  youaay  tliat  your  mother  tmd 
yoavrenttoDttomaine;  what  ^me  was  it  that 
ford  and  My  Altbam  lelliliiac^r^l.  camvcft 
ascertain  the  time  of  tfi^  gcifig. 

You  did  not  go  with  them  ?— I  did  flat. 

I  think  you  said  your  mctherandyMi'wefllt 
toOmimame  loFtSmaryN-lMief^itWH, 
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Firmjr»  IfadaRi,  whm  my  kdy  wuat  Mr 
hMse^  ii4  «h«  hirtsDyMrvaota  log*  MrA 
with  her  f — I  do  not  iimonilw  odo. 

Do  Bot  yon  Mttcmbcr  IM  alie  kktd  one 
His.  atiwfiglM?— i  reaembcr  Mm.  Sctirright 
at  DoBUMnBe)  but  do  aot  reawmbtr  ny  lady*^ 
hiring  tt  sffiruilio  the  howt. 

Were  yoo  a  gonip  to  Vn.  Setwrifhl  at 
Daamahw  f — I  knoir  abe  waa  brooglit  to  had. 

Didyao  alandto  the  child  P-^ladead  I  do 
not  rememher  1  did ;  if  I  did,  it  is  oMRethan  I 
know,  or  caa  reiiNsiiiber. 

Waa  yoar  oiother  siak  while  yaa  trara  at 
DooBMiiie  ^->llol  to  ny  knavpiedga. 

You  do  aot  renaiahar  thai  naither  f  <->iii» 
decdidaaat 

Was  ahe  so  ill  as  to  take  vwnila  Ihare  ?-4 
do  aat  raaiaHibar  any  ▼omit  she  took,  nor  da  I 
lamaafAer harts  faavalaken  twofMsitita  all 
herlMh. 

Did  not  yon  lie  with  your  mother  at  Dan* 
aniaa?— 4>hrt  of  the  time  I  was  M-laMaw  to 
Mfs.  Heath,  and  part  to  my  malher ;  4ar  my 
Mier  waa  there  far  a  while,  and  as  soon  as  he 
westv  I  lay  with  nvf  mother. 

Pray,  madam,  did  your  liilbar  go  with  ymi 
fliere  r— No,  he4id  aot. 

Was  your  fither  in  the  lioasa  whim  theae 
muoers  were  thrown  down?—- He  was  net. 

Did  that  happen  hefom  or  after  he  was 
there  f — It  waa  alWr  he  was  there. 

How  loBg  were  yaa  rtien  kefew  ymv  ikihtf 
came  ? — I  cannot  tell. 

How  long,  a  fortnight? — I  belierawamight; 
more  or  lam,  I  eamiat  tell. 

Waa  it  the  b^aaing  of  Fahnmry,  ar  the 
latter-end  that  yon  went  down  P^l  hsKave  la- 
wardt  the  begintihig ;  IcaanattelL 

I  see  yon  caa  uHi  nothhm  bat  one  pomt. 
Was  ft  Ae  btgiimmg^lhc  miMla,  ortbe  kMer- 
end  of  Fdbroary  &at  yoa  -  want  tberef  •— I 
cammtsay ;  hot  I  believe  it  ww  in  Bebroaiy. 

W<eH,  bat  I  ask  yaa  now,  what  thna  was 
it  ihat  this aceidetit  eC  the  saucers  hsippeaadf 
— 1  muaot  %4I  whether  in  Mmvb  ar  Apol. 

Whirii  momh  was  it  P— K 1  eooid  samamber 
the  day,  the  boor,  «r  the  mioate  I  woaM  tell 
yoo. 

How  loog  aus  it  bemra  yowrfhlhar  oama  f— > 
I  thmk  it  waa  after. 

How  loq^  did  ho  alay  Ihamf— Ha  atoyad 
bat  a  very  lAmrt  time. 

Can  ymi my  Iww  long  ht  stayed^— Wha- 
Aer  ft  week  or^bni  days  1  oaiamt  say. 

How  long  after  he  went  away  did  it  faapfCB  f 
—I  eanaot  tell  lMW*lMig. 

Were  not  yea  cocmnmad  in  *tlns 


It  mFabrosry,  Mrnvh  or  Afril?*^!  said 
that  my  lady  miscarried  in  March  or  ApnI. 

Didnit  ymi  swmrlbal  it  wai  ia  Hardi  or 
April  that  yoa  wentdownf-— Notlomykaaw- 
lodge. 

why,  had  not  you  asgoodaimowledgethen 
M  nowP— I  might;  iff  said  it  I  misto^. 

Pmy,  madam,  I  ask  you  anather  4|ttesliaa  ; 
yoa  say,  yoa  mistook  if  yoa  said  so ;  upoa 
ymir  aath,  Imw  leag  ailer  yoa  went  dawn  was 
It  that  this  aoudent  hsppawd?— k  wm  soma 
time  after ;  it  either  was  m  March  ar  Apsil, 
hot  I  bdiere  rather  it  was  in  Apiil. 

Ccurt.  Yoa  do  remember  yoa  wen  €■»> 
ammd  hi  the  Coart  ^  £xohe^er;  by  rirtoa 
of  yoar  oath,  did  yoa  awesr  thea,  it  wasio  tha 
begiumag  of  apriag  that  yaa  weat  m  Doa* 
P-*-l  domy,  that  I  bdiese  I  said  that  il 


before }   oui  "yea  ToosNeot  what  tima  yaa 
toed  then  ftr  year  geiag  to  Puiimainel^I 

DidaMtfmi  iqr'itwas  «  Biutrti  or  AprNf 
«-I  do  not  now  whetber  I  did  or  not. 

ijottri.  'IHd  yaa  my  in  Mroary  arllavch 
ihen,-or  wimtt  ^^  caaaat  tdl,  say  fcvd,  mks- 
ther  1  did  or  not  * 

nv«  Jlacordsr.  ^¥benymi  weioemnMWd  on 
ifaatrfaLte^tt  ftMhafHer)  ikkyaa  -my,  yoo 


■w  the  sprang. 

Db  yoa  «b1i  the  amnth  of  Febnmry  spsmg  f 
-*•!  Bosf  htaratske  m  that. 

Mr«  irac  Jfofwt.  My  Isad,  I  apprehend  it 
is  an  impra|Mr  question  to  m/k  a  msmaa  aaw, 
what  she  said  analher  day  ;  tooamiBaherat 
thw  tiaMio  what  dieawra  then. 

Cear^  I  aak  yoar  paHlon,  Mr,  Mae  Maaos^ 
it  is  very  proper. 

Mr.  iUeonkr.  flaeoilaet  tha  time; 
aosB  after  raa  got  down  did  this 
happen,  tfbr  it  is  a  OMist  KomrkaUa  ana,  in  m 
fbilnight,  or  three  weeks,  or  a  month,  arhear 
ksogP— It  was  aseee  than  a  fortnight,  direw 
weeka,  or  a  mentb ;  as  1  tskait,  it  waa  abaat 
two  moDtiM  after  w<e  gat  dswn. 

CSaa  yaa  raaollact  the  aionth  ?-*It  aoiglbtba 
something  more  than  two  months,  I  cannot  ha 
poaitiao. 

Aad  might  net  it  baaametbmg  km? ^^Na^  I 
do  not  think  ii  was. 

Can  yon  -mcoHsct  Ibeimnpaay  them  at  tha 
lime  «f  thisaasidsat  P^^  hafie  eiidsaraared  my 
recollection  as  much  m  I  coold.  Then  wsaa 
fear  gasiicmsn  at  the  tsirie  bmidm  my  lord, 
my  lady,  my  mother  and  i ;  hot  to  tell  oaeea 
thair  aanMa  i  caiamt,  and  whether  .dead  or 
aKae,  I  <de  not  knew. 

CauH.  Was  yoar  frtherthaKe*-Na^:bea«B 
not  at  the  table. 

Afar.  Sbeomtder,  Was  Iham  «0y  quanMl  be- 
tween my  k>rd  and  my  lady  atthis^tiaraC-^ 
These  wMm>ae  that  I  know  of,  for  it  waatha 
muoen  Ihatoacmkmad  the  aaamel. 

How  mam  Iha  company  f  laeedat  thetdblej 
'  1  suppose  my  lord  sat  attheiomsr  awl^if  iha 
table  P— 4lw  my  eat  at  the  apper  and,  mj 
mathcr  sat  ay  her,  and  i  mi  theioihcr  aide^ 
i  do  brfiara,  as  well  m  myresaMcatiea 
serre,  I  beliere  asy  ford  sat  tha  <mry 
INrsaatomai  d  mB«ot  pasitiiw,  bat  Ij 
(adid. 

Were  these  four  fsnUeoMa  ^at  warei^ 
dimmr,  people  of  any  fstfhiaB?-4  soppose 


Can  you  be  positive  whether  my  losd  aot 
neat yoaP-^l^a  vemivethmi  4 mA  ha4id 
sit  next  me. 

-Gim*!.  fnMreai4qrMyaM-.^4ha 
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upper  end  of  the  taUe,  tod  Mie  ehuhney  wai 
Mbhid  me. 

Mr.  Becorder,  Did  y«o  nl  tbe  next  to  her  ? 
—1  iit  the  very  next  to  her. 

On  which  band  P — ^The  right  hand. 

Was  your  mother  there  ?— My  mother  was 
there. 

And  did  yoa  Ht  on  tbe  ri|tht  hand  of  my  lady  ? 
•—I  can  give  yon  #  very  good  reason  tor  it. 

Tell  it-— h  la  that  my  mother  had  got  some 
cold,  and  her  eyea  were  weak,  and  she  did  not 
care  to  faoe  the  light 

What  room  was  it  yon  dined  in  ?  Describe 
Donmaine.— I  ha?e  not  been  at  Donmaioe 
lately ;  but  however,  the  room,  as  yon  oome 
in  at  the  street-door,  was  on  the  right  hand ; 
there  was  a  bed  in  the  other  room  opposite  to  it 

What  waa  the  use  of  those  saucers?— 
There  was  something  upon  every  one  of  them. 

Etow  were  they  bioojrlit  to  tbe  table  P— They 
were  brought  in  on  a  dftib,  a  desert,  and  thoee 
aanoera  were  Intermixed  with  other  things. 

What  had  they  upon  them? — I  believe 
there  wera  sweal-meaia  upon  them. 

Were  yon  daubed  with  them  when  my  lord 
threw  them  by  yon? — He  took  Uiem  in  this 
manner,  and  emptied  them  all;  and  as  he 
emntiedthem  he  threw  them  between  my  faidy 
and  me,  be  would  empty  a  saucer  and  throw 
it,  and  so  one  after  anotiier  till  be  had  thrown 
them  alt 

Where  did  he  empty  them  into  ?— In  the 
dish  that  they  were  atanding  on. 

Did  he  know  that  mv  lady  waa  with  child  ? 
•»i  believe  he  did :  and  I  am  pretty  sure  he 
did. 

And  yet  he  threw  thoee  saucers  directly  be* 
tween  you  ? — Sir,  my  lord  waa  unaccountable 
in  his  temper. 

Court.  Do  you  say  that  my  lord  laitw  my 
lady  was  with  child  ?— I  do  believe  be  did 
know  it. 

What  is  your  reason  for  that  belief?—! 
have  no  reason,  only  because  of  the  abortion. 

But  had  you  an  v  reason  to  believe  he  knew 
it  before  that  time  r — I  do  say  thna  iar,  that 
the  very  first  worda  that  Mrs.  Heath  said  to 
my  moiher-^— 

Courts  You  are  only  to  say  what  you  know 
youraelf. 

Mrs.  Cole.  I  heard  my  lord  aay  that  my 
lady  was  with  child  before  the  accident , 

Mr.  Recorder,  Dkl  yon  hear  him  say  so  ?— 
I  did  bear  him  aay  so. 

And  yet  he  threw  the  saucers  in  this  man- 
ner ;  how  di4  he  throw  them  ?— My  huly  put 
liar  head  due  way,  and  I  put  my  head  the 
ether,  as  thev  were  throwing. 
.  Now,  Bsadam,  you  aay  yon  went  into  the 
doeet  the  next  morning,  your  mother  carried 
you  there?— No,  she  did  not. 

Who  cairied  you  there?— I  went  of  myself. 

Was  your  mother  there?— She  was  in  the 


And  yeuR  another  shewed  you  this  abortion  ? 
•-She  did. 

i      JHoiWf  hpvr  nU  wane  you  at  that  timet^J 


believe  this  will  shew'*(holding  a  bit  of  paper 
in  her  hand) ;  when  1  waa  here  before  J  waa 
quite  uncertain  as  to  my  age. 

You  then  saidfyou  were  12  or  IS  ?"->There 
laa  ikultin  that  trial,  for  I  was  asfed  my  age, 
and  I  could  not  he  certain ;  1  was  asked  why 
I  could  not,  and  I  said  I  could  not,  because 
there  was  always-*-^ 

What  did  you  say  your  age  was  then  ?  Did 
you  say  how  old  you  were?7^Forty*five  or 
thereabouts. 

Did  not  you  say  you  were  then  twelve  years 
old  ?— •!  was  led  into  it ;  1  said  I  was,  and 
could  not  tell  how  much  more ;  I  waa  aaked 
how  old  then  waa  1, 10, 13,  14,  or  16 ;  and 
said  1  might  be  10, 18,  14,  or  16,  which  I. 
Cannot  determine. 

How  old  were  you  at  the  time  of  tbe  trial ; 
did  you  not  aay  45  or  thereabouts? — Here  is 
my  age  (shewing  the  paper) ;  I  have  new  got 
it,  and  it  is  vastly  more. 

When  were  you  bom  ?— I  waa  bom  in  the 
year  1691,  hot  then  I  did  not  know. 

Court,  What  is  your  reason  for  saying  yon 
were  bom  in  the  year  1691  ? — I  got  my  age 
out  of  the  registry. 

What  legutry  ?— Of  St.  Nicholas, 

What  pimsli  of  St  Nicholas  ?— St  Nieholaa, 
Dublin. 

Which,  there  are  two  parishea  called  St 
Nicholas?— This  St  Nicholaa  next  us  here. 

Whereabouts  is  tbe  church,  in  what  street  ? 
—St  Nichobis  hereabouts,  I  do  not  remember, 
the  stieet 

Court.  That  ia  St  Nicholas  witbm. 

Mr.  Recorder.  Why  then  yon  were  S8  at 
thattimef 

Court.  Thereia  10  ycara  difference,  and  that 
ia  «  great  while  to  be  mistaken  in. 
.  Mrs.  Cole.  I  tell  you,  that  here  was  the 
thing  just  as  1  was  disked ;  when  they  asked 
me  mv  age,  I  aaid  I  cannot  tell,  take  so  many 
out  of  so  many,  and  then  you  will  know  ; 
there  was  some  of  the  hiwyers  imroediatd j 
talking,  ahe*s  perjured,  and  that  atnick  me  to 
the  hesit,  that  I  did  not  know  what  I  aaid. 

Court.  Were  yon  asked  that  question  bol 
once  on  tbe  trial,  or  twice,  or  thrice  ?— I  know 
I  was  asked  it  once,  and  when  I  waa  on  the 
table  the  last  time,  that  was  the  second  time,  I 
had  then  recollected  myself. 

Mr.  Recorder.  Were  not  you  asked  how  it 
came  that  your  mother  shewed  yon  the  abor- 
tion when  so  very  young  ?^-I  do  not  know 
indeed. 

Do  you  remember  when  you  came  to  the 
age  of  one-andJtwenty  ?  Did  you  never  reckon 
your  years  ?— I  dkl  not,  and  there  was  a  con* 
stent  dttputo  and  debate  what  year  I  was  bora. 

Were  you  of  age  when  vou  went  to  Duur 
maine?— To  be  aure  I  find  by  this  registiy  I 
was. 

That  is  no  evidence;  were  you  one-and- 
twenty  when  yon  went  to  Dnnmaine?—!  waa 
to  be  sure. 

Yon  say  it  positive  ?— I  do  say  it  |>0Mtive. 

How  eaaie  yon  fo  OMatake  so  prodigiously  f 
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— i  do  jM<iWe  erery  one  of  yon  mayremeHilifP 
thia  f  j^mI,  take  io  mftDy  out  of  io  maoy,  tod 
then  yod  omv  kooir. 

Well,  mattm,  whea  ywu  imlhor  shewed 
yoa  tbie  hi  the  beaoo,  iiad  it  any  figore  or 
shape? — It  eeened  to  me  to  have  it. 

What  fiffvfe  had  it  ?— It  had  head  and  limba. 
Sir. 

CoqM  yoa  diatingaith  them  phuolyf-— It 
was  hat  very  little. 

Did  yoa  take  aod  ezamiae  it  P— I  do  belief  e 
my  mother  shewed  oie  the  limba,-!  did  not  take 
it  to  examine  it ;  I  looked  at  it  aa  it  lay  there. 

Did  year  mother  do  any  more  tfian  shew  it 
to  3roa  aa  it  laT?— 1  do  not  know  hut  aho 
mi^bt  to  ahew  the  Kmba. 

Did  she  take  it  in  her  hand  P^-I  do  nol  ra- 
member  that  she  did. 

Did  she  stir  it  in  the  bason  ?-*-8ho  night  stir 
it  with  a  feather. 

Did  she,  or  did  she  not  P— I  eannot  say. 

Had  she  a  leather  in  her  hand  P«— 1  cannot 
say  that  she  had. 

UaditaUitolimba?— I  might  see  the  liaba 
and  the  lam  eyes. 

What  did  yon  take  it  to  be  when  you  aawit 
6rBt  ? — My  mother  told  me  it  waa  an  abortion. 

That  waa  in  the  cloaet  P — In  the  ckiaet. 

Is  there  a  window  in  the  closet  ?— There  are 
three  windows. 

Did  your  mother  speak  Io  yon  abeot  it  be- 
fore yoo  went  into  the  doaet  P— Before  I  went 
into  my  lady's  room  my  mother  told  me  she 
had  miscarried. 

Waa  that  all  she  told  yoa  P^Tbat  ia  all,  Sir. 

Did  your  mother  or  you  go  into  the  closet 
first  ?— When  I  went  into  the  ckiset  my  mother 
waa  there;  we  went  into  the  room  together, 
and  1  befiere  my  mother  went  into  Ae  closet 
oefore  1  did* 

Did  your  mother  speak  before  she  went  into 
the  doaet  about  the  abortion  P — I  don't  recol- 
lect ;  my  mother  told  me  my  lady  had  mis- 
carried. 

But  did  ahe  tdl  you  of  the  abortion  hdbre 
she  went  in ;  did  she  say  that  there  was  one  in 
th€)  closet  P — No,  she  did  not. 

Voa  are  sure  it  waa  not  befors  she  went  in  P 
— ^Indeed  I  real!  v  do  not  know,' Sir,  she  told  me 
there  waa  one,  but  whether  before  or  after  I 
caoDOt  be  posidre. 

Did  yon,  when  yon  were  formeriy  enmined, 
say  it  waa  before  or  afler,  or  that  you  could  not 
ten  P — My  confusion  was  so  grnit,  I  did  not 
know  what  1  said. 

Did  she,  or  did  she  not  tell  yon  before  she 
went  into  the  closet  P<— She  told  me  my  lady 
had  miscarried  before  1  went  In,  and  when  I 
went  in  1  saw  the  abortion. 

What  earned  you  into  the  closet  if  you  did 
not  know  it  waa  tbsreP— *My  mother  and  1 
went  in  ;  my  mother  was  there,  and  I  might 
go  to  her;  when  she  had  made  her  complt- 
mentato  my  lady,  she  went  jn,  and  1  foltowed 
her. 

When  you  were  asked  before  how  you  came 
to  go  into  the  closet,  did  you  not  answer  this, 
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that  your  mother  tokl  you  the  abortisii  waa 
there,  before  yoa  went  in  P — I  beliere  I  did 
say  it,  I  might  miatake  in  the  term. 

Did  you,  or  did  you  not  say  so  P— 1  heliare  i 
did  say  it  I  know  my  mother  told  me  my 
lady  had  miscarried. 

Pray,  madam,  when  did  you  leare  Dun- 
maine  P— ^We  left  it,  I  believe,  the  latter  end  of 
May,  or  beginning  of  June,  which  1  cannal 
tali,  and  went  to  Burton  Hall. 

Did  notion  tfwear  upon  the  former  trial,  thaf 
my  lord  sat  at  the  lower  end  of  the  table,  op« 
posite  to  my  lady,  for  now  you  ptaoe  him  next 
yomrseU'P — Lbeliere  Ididsayit.  But  I  say 
that  I  waa  in  that  confusioo  when  I  waa  here 
before,  that  1  might;  I  might  miattAe  in  tbat« 
for  not  a  mortal  had  spoke  to  me  what  I  waa  to 
ha  examined  aboot ;  nut  when  1  came  on  the 
table,  I  waa  in  the  grsaleat  confusion  that  any 
bod^  conld  possibly  be.  If  I  dui  say  it,  it  waa 
owing  to  downright  oanfiiaion. 

CmtrU  What  time  did  you  leave  DunmauMf 
-^We  left  ft  the  latter  end  of  May,  or  hcgfai- 
ning  of  June,  1  cannot  be  poaitire  whieb. 

That  waa  in  the  year  1714  P— In  1?  14,  mj 
lord. 

Mr.  JRccord^.  When  did  jfon  came  to  town  f 
—We  did  not  cometill  the  latter  end  of  July, 
for  we  atayed  at  Burton  Hall. 

How  long  did  you  atay  there  P-— >l  cannot  teH 
whether  aix  weeu,  or  how  bug. 

Recollect  aa  near  aa  yoa  can.— I  believe  till 
quite  the  latter  end  of  July.  * 

And  you  came  to  town  when  P— The  ktler 
end  of /n]y,'aa  near  as  I  can  rscolleot  it 

When  did  my  lady  come  to  town  P  Waa  she 
in  town  when  you  cameP— I  do  not  know 
whether  she  waa  or  not 

Did  not  my  lady  and  you  visit  aftsrP— When 
I  came  to  town  a  sister  of  mine  waa  in  the 
sroall-poz,  I  never  had  it,  and  m^  mother  sent 
roe  out  ofthe  house  dirai^y,  which  makes  me 
aa  to  any  thing  after  that  qoito  uncertnm ;  and 
I  was  not  at  b<Hne  after  in  my  father'a  hooae 
till  the  year  1718,  hut  with  one  relation  or 
other. 

Pray,  madam,  when  you  came  to  toWB» 
was  not  the  firat  newa  you  had  of  the  death 
of  the  queen  P— I  know  I  waa  not  at  my 
fother'a  house  at  the  death  of  the  qoeen. 

Where  were  you  then  P—At  Mr.  Monck'a  in 
Dawaon-atreet 

Was  not  it  aoon  after  you  came  to  town  that 
yen  heard  of  the  qoeen'a  death  P-— It  was  soon 
after ;  I  helievo  it  waa. 

How  aoon  after  waa  it  that  yoa  heard  that 
newaP— Indeed  I  will  not  be  ccrtaio,  nor 
cannot. 

.  Waa  not  it  the  first  public  neira  yoa  heard  P 
--»It  might. 

Do  you  bdieveit  waaP— I  do  helievo  it  wai. 

Did  not  yoa  aaoertain  your  tkne  of  comhig  to 
town  by  thatP--I  believe  I  did;  I  do  not  know 
whether  1  did  or  not,  hot  I  know  by  my  sister's 
being  in  the  small  -pox. 

Was  hidy  Altham  in  town  thsa  9— Indeed  I 
cannot  say  whether  she  was  or  no,  for  I  tsli 


es] 


17  GEOHGE  IL 


Tfvd  of  Maty  Heaih, 


[64 


3KMi- 1  kft  the  Imom;  my  larfr  night  he  id 
toim  AMI  I  Mt  know  il,  for  I  Im  tbe  honte  ^n 
my  sister's  htmg  UL 

CsA  yot  atty  wkdher  sh*  was  in  town  when 
you  bosrd  of  the  iioeen's  dsnth  ? — 1  OMOot 
tell ;  but  I  believe  she  was  not  \m  town. 

Ihray,  naiiaM*  when  my  lady  cama  to  town, 
Where  did  she  lodge  Ibe  ascend  tleie?  Did 
sbecesiaaaonaAerTOur— I  saw  herktowfi 
to  be  sure,  bnt  what  tiine  of  Ihe  year  I 
^anaol  be  eertaii  $  bat  I  ihinky  it  wasat  Hn. 
Vice's. 

.  Did  Mtyou  swtar  iifMNi  the  last  trial  thai 
yo«  were  positive  that  my  lady  w^t  to  ¥100*8 
aAetf  the  reoeneili«lioii  r^l  de  liot  know  whe- 
ther it  la  yoaitise  or  aoti  or  whether  I  swoie  it 
positive, or  not. 

Did  not  yot  awear  it|  thai  they  went  to 
Vioe's  before  they  want*  to  Danaittner--1  be- 
liave  I  did. 

Can  yon  now  be  poailive?-^!  can  ao  lar, 
iMthey  stayed bol»few  days  at  our  bouse, 
apd  did  not  go  from  onr  beose  to  Dunmaine. 

fiow  many  days  did  they  stoy  in  your 
hoese  ;  waa  it-  three,  or  ten,  er  hew  many  P — 
1  believe  about  four  or  five  days  after  the  re-^ 
conciliation^  indeed  1  ennnirt  telL 

Bat  yen  are  sure  my  lady  went  to  Mrs, 
Yioe'sP— She  weM  to  my  hird'a  lodging*, 
wherever  that  waa. 

Did  you  visit  thsM  bslbra  she  want  eat  of 
town  ?-*•!  did  see  oTf  lady  ooee. 

Was  it  before  or  after  CbiwtaMi^  that  they 
want  to  .the  etmnlvy  ?•— 1  bcliave  il  waa  before ; 
I  cannot  toll.    . 

Cseit.  Did  yea  ew  aee  my  lord  and  lady 
at  my  loid's  loteagi  f^l  did,  my  lord. 

Did  you  go  there  ?— i-l  went. 

IVheea  was  it  they  lodged  ?«-.ll  w«  a  heese, 
ea  natr  as  I  eaii  mmenber,  nem  to  the  Slip  at 
Tamjsle  Bar. 

WWwas  itlhtttyeeamrthem  them?— It 
mas  afhmthe  rcosnciliatten  before  they  went  to 
Ibeeoomry. 
.  Did  yott  visit  them  a  asoond  timer— 1  did. 

Was  it  at  the  aame  house  f— To  the  best  of 
my  knowledge  it  ww. 

Wham  home  waa  that  ?-«They  catt  U  Viee^s 
Imost^tothebastofmy  knewledge. 

Mr.  jKmsndfr,  Now,  madam,  what  time  of 
Ihefear  wm  ft  you  saw  them  the  aecond  time 
at  vice's,  in  what  month  ?  Fray  meolleeCi  for  it 
Is  irery  mitosial.    Indeed  I  cannot  tett.. 

Yon  came  totown  yen  my  hi  Inly,  and  the 
first  news  yoii  heard  was  Ihe  death  «f  the 
Meen;wmitr  before  or  after  that  yen  eaw  her 
jihere  r—U  waa  ater  thfti  1  aaw  her. 

How  long  after  P — I  cannot  my. 

Wan  il  thai  year  ?-*-!  beUere  it  waa- that 
yetu-,  but  I  cannot  asoeitain  the  month. 

.  Am  yen mma  it  wasihnttyaar  P  See  ami  re- 
c«ellrsetihe-memb»  if  yewean.— It  waa  that 
year,  bntlc^i^yisimaaitaMi  whaimanlh. 
r    Wm  Mm^Selwiighl  at  Dnmnasne  whan  yea 
were  there  P— 4She  was. 

Whm  wna  ehe  iham?  She  wm  hense- 
iieq^ar. 


Did  you  know  Sarah  Weadon  theraf-^I 
knew  nothing  of  Sarab  Weedan  at  all. 

Did  not  yon  know  John  Weedon  the  coach- 
man's wife  P«^I  never  knew  that  John  Weedon 
the  eeachman  was  BMrried  until  of  tato. 

Was  John  Weedon  the  eeaehman  there  at 
that  time  P— He  wm  there. 

Whowm  hou8fr>maid  there  then  ? — I  do  not 
know. 

Do  not  you  remember  Kelly  Thomas  P-.-No, 
Idenot. 

Do  yon  know  Bourk  the  poatillian  P-*I  do 
not  know  htm. 

Did  not  yen  goabroad  and  atay  a  fortnight 
at  Mr.  Bovde's  honsev  andBodrk  oanry  yen  r-^ 
I  went  abroad,  bnt  how  long  I  stayed  1  can- 
not toll. 

Where  did  you  go  P— To  Mr.  Boyde's. 

And  did  not  Bouffc  carry  yon  there  P— >I  do 
not  know  who  carried  me  there. 

Waa  not  it  one  of  my'  lord's  servanto  P-*It 
waa,  hot  which  I  cannot  teU, 

How  soon  after  your  being  at  Donmaine  waa 
it,  that  yon  went  to  Mr.  Boy  jk's  boose  P^l  can- 
not tell ;  but  it  was  while  I  wm  at  Dnnmaine* 

How.  long  did  you  stay  at  Mr.  Boyde's  P*-I 
cannot  leU  dmi  neither;  but  1  believe  a  very 
short  time. 

What  Bayde  waa  it  P.-Boyde  of  Rosier* 

Pray,  madam,  who  was  batler  at^onnmine 
when  yon  were  them  ?-*Ra)ph. 

Did  you  know  AnHiooy  DyerP-*No,  1  did 
nal. 

Who  was  my  lord's  gentleman  P-»Iodead  I 
oBinol  tdl. 

Had  my  lady  «  pageP— Indeed  I  do  not 
know  that  I  ever  mw  any  thing  in  the  eqoi<- 
page  that  waa  a  poge. 

Had  my  lady  a  peffe  or  not  P— Bbe  mighit 
have  a  page  for  aogbtl  know,  but  1  do  net  1^ 


Was  this  visit  to  Boyde's  befote  or  allm  you 
mw  the  abortion  P — Indeed  I  cannot  toll.    - 

Were  you  at  Dunmaine  in  the  mSAtb  of 
April  P— I  waa  thene. 

On  St.  Geeige'aday  P— I  eannotleU. 

Were  there  any  races  while  you  weretfiere? 
—There  asight  he,  bnt  I  cannot  toll. 

Were  you  atony  races  with  lady  Allham  P— 
Indeed  I  donot  remember. 

Did  any  girls  run  tor  a  smock  themrP  Wan 
there  •  anwckHraoaP— To  my  knowledge,  I 
never  saw  any  snch  thing  in  tbeoeontry. 

Do  you  knew  Mr.  Mark  WhytoP-^-Yes.  I 
have  seen  him. 

Had  yon  any  disooume  with  him  al  any 
tinaeP— Ym,  he  was  .at  Gomy*  and  we  had 
some  diasonrw;  I  cammt  pnrlicniarly  mH  what. 

Cannot  you  remember  what  yop  >  said  to 
kMnP— I  told  him  same  aermnto'  nansea  that 
were  ai  DwHuiim^  and  he  aaked  me  if  I  m- 
membemd  my  lady  to  he  ever  with  child  ;  I 
told  him  I  did,  and  that  aha  miscafriads  and 
hia  answorwaa,  aa  to  hor  miaoawiage  wo  do 
not  go  upon  that,  for  we  do  not  siippose  my 
My  a  barrenr  woman. 

Wmi  thiA  all  ithai  paaaed.  between  yon  ^— Mr. 
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Mvk  Wfayle  asked  me,  if  1  remembered  mt 
of  tbe  eerrautt  of  Uie  ftmily  ;  I  told  bim  I  did, 
aod  aamed  all  1  koevr. 

Did  not  yoo  teil  him  that  jon  would  swear 
for  my  lord  Aniplesea  if  be  would  renew  your 
busbaod'a  lease  ?•— indeed  I  deny  it  absolutely. 

Did  YOU  ask  the  renewal  of  tbe  lease  ? — Yes, 
ni  tell  you  how  it  was  asked.  Mr.  Cole  had 
been  eropk>yed  for  captain  Annesley  for  a  long 
tkne^  and  had  a  promise  for  a  lease  from  bim 
km^  before  that ;  and  when  Sir.  Wbyte  was 
spoke  to  upon  this  former  promise  of  this 
lease,  I  destred  the  captain  would  make  good 
his  prooiiae. 

Do  yon  know  Mr.  Frank  Annesley  of  Bally- 
sax?— 1  haTC  rery  little  acquaintance  with  him. 

Did  not  you  tell  Mr.  Wbyte  that  you  could 
be  a  very  material  witness  for  my  lora,  but  that 
you  would  not  tell  him  what  you  could  say, 
until  your  lease  was  renewed  P— 1  did  not,  un< 
less  in  this  manner ;  if  the  proving  a  miscar- 
liage  can  prove  of  any  service  to  my  lord  1  can 
prove  the  miacarriage.    • 

Court.  And  did  you  say  no  more  ?— No  in- 
deed, i  cannot  say  that  1  did. 

ykr.  Recorder,  Had  you  any  discourse  with 
Mr.  Frank  Annesley  ?-«>He  came  one  day  to 
sister  Briscoe's  house,  and  wanted  to  apeak  to 
her,  and  she  was  not  ready  for  flroing  down, 
and  desired  that  1  would ;  and  f  went  down 
stairs  to  him,  and  a  little  while  afler  she  came 
down,  and  I  shewed  him  the  subpmna  that  I 
was  served  with. 

Jury.  Madam,  do  you  recollect  the  night 
that  Mr8«  Heath  awakened  your  mother  in 
order  to  see  my  Isdy  ? — I  do  not,  Sir. 

Do  yo«i  remember  that  she  came  to  awaken 
ber  ? — I  tJo  remember  that  she  came. 

IV as  there  a  light  in  the  room  P— There  was 
aot. 

Had  Mrs.  Heath  a  light  with  her?--4She 
might  have  a  candle  in  her  hand. 

Was  there  light  or  not  ? — There  was  not,  1 
believe  there  might  be  a  fire. 

Had  she  a  candle  in  her  hand  ?— Indeed  I 
cannot  tell,  1  had  been  aaleep  and  she  awaken- 
ed lae,  and  1  cannot  tell. 

Waa  there  light  of  any  kind  in  the  room  f — 
There  might  be  a  candle,  and  there  might  not. 

The  reason  of  the  question  is  this ;  look  at 
that  woman. — [The  witness  looks  at  Mrs. 
Heath.] 

Will  you  swear  positively,  that  that  is  the 
woman  that  came  into  the  room  to  call  your 
mother  ? — Mrs.  Heath  was  the  person,  and  1 
believe  that  is  the  same. 

How  can  you  tell  it  was  her,  when  there 
was  no  light? — I  knew  her  voice. 

Mr.  Ruorder.  Did  you  see  lady  Altham  in 
Dublin  in  the  vear  1715?— I  don't  think  I 
did;  I  do  not  anew  that  1  did^t  all)  if  ahe 
was  in  town  I  saw  her ;  but  I  cannot  tell  whe- 
ther she  was  or  not. 

Court.  Did  your  mother  shew  you  the  abor- 
tion ?— *I  went  into  the  closet  and  saw  it. 

Did  your  mother  call  you  to  aee  it  ?— I  do 
Bot  know  that  she  did. 
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Did  she  deshre  voa  to  look  at  the  abortion  f 

I  do  not  know  that  she  did. 

When  were  yon  married.' — 1  was 'married 

in  the  year 1  shall  be  next  March  14  years 

married. 

Can  vou  recollect  your  age  when  yon  wer« 
married  ?-^Indeed  1  cannot,  except  1  count. 

Court.  1  only  ask,  because  youngv  women 
generally  keep  account  of  their  age. 

Mrs.  Cole,  Well,  I  never  did,  and  I  tell  yon 
the  reason,  there  was  a  constant  debate  about 
my  age,  the  leaf  was  torn  out  of  the  Bible. 

Did  you  ever  see  an  abortion  before  that 
time  ?— No,  nor  for  some  time  afler. 

Mr.  Recorder,  Did  any  body  attend  mf 
lady  on  this  miscarriage  ? — I  cannot  remem<- 
ber  one. 

Mr.  Solicitor.  My  lord,  I  only  beg  leave  to 
make  one  observation  on  the  examination  of 
this  witness ;  it  seemed  to  be  apprehended  by 
the  Court,  that  we  concerned  for  the  crown 
had  a  mind  to  lengthen  out  this  trial  unnecea-  . 
sarily  ;  you  will  please  to  recollect  what  little 
time  we  took  in  the  original  examination,  and 
how  much  the  Recorder  has  spent  in  cross- 
examining  her,  and  I  beg  leave  to  say,  that  he 
did  not  ask  one  improper  question. 

Court.  Since  yon  acknowledge  be  did  not 
ask  one  improper  question,  you  cannot  think 
the  time  has  been  taken  up  unnecessarily. 

Mr.  Solicitor,  I  only  mention  this,  to  sbeir 
how  neceijsary  it  is  for  us  to  take  up  a^i  much 
time  in  our  examinations,  if  we  find  it  material. 

Court.  You  aball  have  all  the  time  yoa 
can  desire,  to  examine  any  witnesses  that  ars 
material. 

N,  B.  The  examination  of  Mrs.  Cole  held 
from  six  minutes  before  nine,  to  twenty  mi- 
nutes aAer  eleven. 

Court.  Call  your  next  witness. 

Cryer.  Doctor  Jeinmat. 

Mr.  Spring,  My  lord,  1  desire  before  Dr. 
Jemmat  comes  upon  the  table,  what  he  is  to 
be  examined  to  may  be  opened. 

Serj.  Tisdal.  My  lord,  the  next  witness  we 
shall  produce  is  doctor  Jemmat,  a  doctor  of 
physic,  who  attended  lady  Altham  in  the  year 
1714,  at  Mrs,  Vice's,  at  the  time  she  was  with 
child. 

Dr.  Samuel  Jemmat*  sworn. 

Mr.  Daly.  1  desire  to  ask  a  previous  ques- 
tion, which  is  this ;  did  not  you  make  an  afll- 
■'—■■-■■      ■  ■  ■  .^ I      ■         — ^^^^ 

*  This  Dr.  Jemmat  was  a  gentleman  of  a 
Sussex  family,  and  in  his  younger  years,  prac- 
tised as  a  physician  in  England ;  but  some 
private  affairs  calling  him  over  te  Ireland,  ho 
met  with  such  encouragement,  as  induced  him 
to  continue  there,  and  was  long  settled  at  Dub- 
lin, where  he  was  chosen  an  Honorary  Fellow 
and  President  of  tlie  College  of  Physicians, 
and  attended  lady  Altham  in  the  winter  17 14, 
when  her  ladyship  was  sapposed  to  be  with 
child,  and  prescribed  for  her ;  and  would  have 
been  a  material  witness  for  Mr.  Annesley,  m 
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d)iVit  of  (he  tettimoDy  yaa  couM  give  ift 
cause? 

Dr.  Somud  Jemm^t.  Do  you  mean  ia  tkis 
court  or  any  other  ? 

Court.  Before  any  person  ? — Before  a 
Master  in  Chancery  I  ga?e  in  an  examinatioQ. 

Mr.  Dafy,  Uppii  what  occasiooy  Doctor  ?— 
They  asked  me  what  I  bad  to  iay  in  thia  af- 
fair, and  I  told  them. 

Who  asked  you?— One  Mr.  Cooper,  a 
Master  in  Chancery. 

Couri,  What  Cooper  do  yon  mean,  Doctor 
Cooper  ? — He  was  a  stranger  to  me. 

•Where  was  it  that  you  were  examined  ? — 
1|  was  in  the  Uueen's  county,  my  lord. 

What  time  was  this  ?— I  cannot  tell  whether 
in  August  or  September,  or  July  the  last  year. 
«  Set).  TisdaL  Did  voa  know  the  bte  bra  and 
Udy  Aitham? — I  did. 

Were  you  employed  m  thai  family  in  any  ca- 
MfCity,  and  what  ? — I  was  employed  1^  Arthur 
lord  Altbam,  as  his  physician  for  some  years. 

Prav,  Sir,  did  you  ever  attend  lady  Ahhan, 
48  a  physician  ? — I  did  attend  her  ladyship. 

CourL  Do  you  remember  when  she  came 
from  England  into  this  kingdom  ? — 1  did  not 
know  when  she  cagie  first,  out  1  think  aboul 
the  latter  end  of  November,  1714,  lord  Akham 


Pray,  Sir,  did  you  prescribe  Ibr  her  9 — 1  did  $ 
I  told  her,  I  thought  a  little  blood  taken  away 
would  be  proper,  and  a  gentle  puke  necessary  ; 
but  her  ladyship  calling  for  a  bason,  1  thought 
she  had  an  inchnation  to  vomit ;  but  instead  of 
that,  she  made  what  the  nnderstanding  women 
call,  long  spits,  as  if  she  was  with  child.  I 
asked  her  ladyship  then  if  she  was  with  child  ; 
she  told  me  she  had  all  the  reason  in  the  world 
to  believe  that  she  was  so  :  I  then  a^ed  how 
long,  and  she  said  three  months.  I  asked  her 
ladyship  upon  that,  if  she  had  been  regular ; 
she  told  me  that  she  had  as  an v  woman  uviog, 
till  about  three  months  before  that  time  my  lord 
came  for  me.  Upon  which  I  altered  the  pre- 
script! on  I  bad  before  given,  ami  ordered  suck 
mild  medicines,  to  mitigate  the  fever,  m  might 
not  endanger  her  lady&ip,  or  the  infont  wiUiin 
her. 

Do  you  remember  whether  Mrs.  Heath  lived 
there  with  my  lady  ?^My  lords  and  ffentle* 
men,  whenever  1  was  sent  for  to  any  nwle  fa* 
mily,  or  gentleman's  house,  my  business  wine 
to  attend  what  I  was  sent  for  abouti  and  I  never  ^ 
took  notice  of  any  sarvant. 

Do  you  know  whether  lady  AHham  wav 
with  eoild  then,  or  not ;  h«ve  you'  any  other 
reasons?* — ^Upon  her  teHieg  me  this  and  exn* 


*  came  to  my  house  ia  Aaglesea  street  in  a  cha-  |  miniiB^  o^'  her,  I  hod  reason  to  believe  she  was. 
.  riot,  and.dlesired  I  would  go  with  hhn  to  see    I  h*d  weakfosted  with  them  before,  but  I  found 


my  lady,  for  he  was  afraid  she  had  a  fover. 
.  And  did  yon  go  ?— I  went  in  the  chariot 
With  Arthur  lord  Aitham,  to  one  Mrs.  Vice's 
m  EssexHstreet,  where  they  then  lodged. 
*  Serj.  Tudal,   And  did   yon  visit,  my  lady 
then? — I  did,  and  found  her  very  hot   and 

isverisb,  and  I  asked  how  long  she  Ui^  beei^so; 
nd  my  lord  told  me,  Tfor  only  he,  and  she  apd 
I  were  in  the  room)  be  told  me  that  they  had 
been  out  late  at  night,  whether  at  a  ball,  or 
play,  or  musie- meeting  I  do  not  remember, 
and  he  was  apprehensive  my  lady  btwl  got 
cold  that  way  ;  but  1  forget  whether  he  said  it 
wna  at  a  play,  or  concert  of  music,  or  any  other 
diversion. 


Ibe  remarkable  trial  1743,  had  he  been  known 
In  him,  or  Mr.  Mac  Kercher,  who,  in  some  mea- 
aure,  conducted  the  cause ;  but  they  not  know- 
ing of  him  at  that  time,  were  deprived  of  his 
lestimony ;  but  the  D6ctor  being  allerwards 
found  out,  came  over  in  t753,  with  several 
others  to  England,  to  be  examined  in  relation 
to  the  Anglesea  title  and  estate.  He  for  many 
Tears  had  a  complication  of  diseases,  and  was 
i-oobled  so  violently  with  the  gravel,  that  he 
rarely  quitted  his  bed,  or  could  be  moved  with- 
4>ut  exquisite  torture ;  nevertheless,  when  he 
Was  acxfuainted  with  the  consequence  his  tes- 
timony would  be  of,  h^  determined,  though  at 
that  season  of  the  year,  and  so  late  in  life,  to 
iUodertake  the  journey.  But  he  died  at  Bristol 
the  second  night  after  his  landing,  in  the  78th 
year  of  his  age,  November  175^,  and  retained 
bis  senses  to  the  last.  [In  a  letter  from  Bris* 
tol,  dated  21  November  1752,  printed  in  the 
poUic  papers  It  that  time.}    Iwmer  EdUion, 


her  countenance  change,  and  she  had  yellovr 
spots  and  livid  spots  came  out  upon  her ;  and  1 
felt  her  breasts,  and  found,  they  began  to  grow 
turgid ;  upon  which,  1  found  that  she  was  with 
ohild,  and  that  made  me  alter  the  prescriptions, 
that  they  might  not  hurt  the  one  or  the  other. 

Do  yon  know  whether  she  went  on  in  hei^ 
pregnancy? — I  gave  her  directkms  how  i9 
manaee  herself;  but  her  disorder  being  what 
we  call  a  FebrU  Epkemeroy  which  lasted  bat 
three  days,  my  wme  and  1  dined  with  them  at 
a  third  place,  and  after  dinner,  my  wifo.  wli« 
saw  her  condition,  went  out  with  her,  and  re* 
turned  a^ain  in  a  fow  minutes;  and  ray  hdf 
told  my  wife— 

Court,  Yon  are  not  to  say  what  my  lady 
told  your  wife,  but  only  what  you  know  your* 
self  of  her  being  with  child. 

Doctor  Jemmat.  But  I  say,  I  gave  her  di^ 
rections  how  to' manage  Jierself,  and  my  ford 
told  me 

Court.  You  are  not  to  say  what  lord  or  lady 
or  any  body  toM  you.  Do  you  beKeve  her  to 
have  been  then  wtlh  child  ? — 1  do. 

Serj.  MarthaU.  My  lord,  1  most  insist  thai 
we  hare  by  law  a  right  to  ask  that  guestion  ; 
in  the  very  chapter  of  Perjury  in  Hawkins 
you  will  see  it  laid  down  as  a  rore,  that  hearsay 
evidence,  thai  serves  to  illufttrate  what  is  th^ 
proper  evidence  to  be  given  before  the  Qourt^ 
shall  be  admitted. 

Court.  Hearsay-evidence  may  be  made  its^ 
of  to  introduce  material  evidence,  hot  when  a 
witness  has  satd  all  that  is  material,  we  shall  not 
admit  that. 

Cross-examination. 

Mr,5/>n>g.  As  well  aal  reooU^li  yo9  uidp 
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fir  Pffjwry. 


Sir,  tbiit  tortf  AMtn  ttrrifrf  vbH  to  se«  his 
M jT  f — He  catted  aMi  «ie,  tnd  1  went  Into  the 
chariot  with  him ;  ne  did  not  carry  tnt  in,  I 
Maotejroii. 

WeU,  Sir,  if  he  did  iial  carry  yoo,  yoD  went 
with  him  f — 1  did. 

Yoa  aaid,  1  tfamfc,  that  you  made  ao  affidavit 
Mbre  Mr.  Cooper,  to  what  jnirpose  did  you 
make  that  affidavit?  ~1  had  gireo  in  an  ezami- 
Umi  ;  Fdo  not  know  to  what  purpose. 

Do  yoa  recollect  what  you  have  aaid  there 
wkh  rcMeet  to  the  manner  and  time  of  attend- 
ing my  lady  Altham  ? — 1  believe  I  might. 

l>id  not  von  say  there  that  it  waa  In  No- 
vember ? — I  any  so  now. 

Did  Boi  yea  my  thAt  the  chariot  liras  sent 
Ibr  you  ? — I  believe  not ;  if  the  master  in 
ChMocry  pot  it  down  that  1  ttas  sent  ide  be 
mistook  me,  ler  J  remember  that  aiy  ford  came 
fer  nae  himself;  and  I  will  tell  yoa  why  I  re- 
member it.  I  was  then  in  mouminf  for  ^uecn 
Anne,  and  I  had  only  one  weeper  on  when  be 
came ;  ami  he  came  into  the  partour  and  sat 
by  the  fire  till  the  other  was  put  on. 

Woold  von  bare  this  mtdentood,  that  if  it  was 
mcDdoned  in  the  affidavit  that  the  chariot  was 
sent  for  yon,  it  was  a  mistake  P  ^ 

Cofwt»  HesAys  the  Master  was  mistaken. 

Mr.  Spring.  Did  not  you  read  it  before  you  I 
iworeitr — 1  believe  I  might. 

Mr.  Wakh,  Pray,  Sir,  hew  long  have  yon 
been  a  physician? — I  took  my  degree  ef 
doelor  of  physic  in  the  year  1711,  and  I  thiuk 
that  is  nhottt  33  years  ;  1  have  been  S7  years  a 
fellow  of  the  cioilege  of  pbysictans,  and  an 
honorary  fellow  above  four  years. 

Mr.  ^ring.  Upon  your  oath,  Sir,  are  there 
any  rula  iu  your  profession,  by  which  a  preg- 
nancy can  k!e  discerned  from  a  tympany,  or 
nay  the  like  disorder  ? — By  virtue  of  my  oath, 
that  question  would  puzale  not  only  the  col- 
leges of  physidaBS  of  England  and  Ireland,  but 
the  Royal  Society  too. 

*   Jury.  Is  there  suoh  a  thing  as  a  iaiae  ton- 
ceptifiB  ? — Very  often,  a  molo  tliere  is. 

There  is  such  a  thing  ? — No  doubt  oi^  it. 

Are  the  symptoms  the  same?  Have  woman 
grown  big  with  a  false  conception  ?•— They 
have  done  it. 

Mr.  Walih.  The  next  witness  that  we  shall 
produce  to  your  lordship  is  one  Hellena  Mon- 
crieffe.  We  produce  this  witness,  to  shew  that 
in  the  year  J 7 14,  she  was  recommended  bv 
air  Chamberlsine  Walker,  a  famoos  man-  mid- 
wife of  this  city,  to  m^  la<ly  Altham,  whilst 
she  lodged  at  Mrs.  Vice's,  for  a  nurse ;  that 
she  was  hired  and  agreed  with  her  ladyship ; 
had  been  several  times  with  her  on  that  oc- 
casion ;  and  will  give  your  lordship  an  account 
that  my  lady  was  then  with  child,  and  the  rea- 
sona  of  her  knowledge. 

Heliena  Moncrieffe, 

Mr.  Wahh.  Pray,  what  haamebs  dd  you  fol* 
low? 
Bel.  Momeri^fih  My  bttnneas  k  to  attend 
that  lie-in. 
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Hew  long  Imve  yon  IbOewvd  tbit  busi- 
ness ?— Twenty -seven  years  next  March. 

TeH  what  ladies  you  nave  attended  that  iTay. 
— ^iTbe  hononrable  Mrs.  Mary  Mooie ;  MH. 
Ledluw,  eounsellor  Ludlow's  lady,  of  eight 
children  ;  lady  Mountjoy  ;  lady  Antrim  ;  lent 
Beasborotfgh's  family  entirely. 

Well,  did  you  know  air  Cfaamherlame  Wal- 
ker?— Very  well. 

What  profession  dkl  he  Ibllolv  ?«— Mid« 
triiery. 

Do  yon  remember  to  have  mfi  him  In  the 
year  1714,  anv  where? — I  did,  Bir* 

Where  ?— In  SuftVrd-str^t. 

When  iKd  yoo  meet  him  there? — ^To  the 
best  of  my  Jntowledge,  in  and  about  November, 
or  hemntrtg  bf  Dev^mber,  1714. 

Where  did  yoo  meet  him?^In  Btaflbrd- 
street,  at  d  Jew's  house,  one  Solomon. 

Had  you  any  disooerse  with  him  there? 

Mr.  Malane.  My  lord,  I  objadt  lo  that  aa  all 
HIegal  question. 

Mr.  Wakh,  I  insist  upon  it  to  be  a  legal 
question  according  to  the  evidence  opened,  that 
she  Waa  recommended  to  my  lady  by  him ;  ia 
not  it  proper  to  aak  what  diacoorse  he  had 
with  her  on  that  occasion  ? ' 

Mr.  Mtthne.  It  ia  proper  to  examine  her  to 
that  fact,  but  they  have  opened  it  a  great  deAl 
further. 

Mr.  Waith.  Did  yon  see  lady  Altham  ?-^I 
bad  the  honour  of  seeing  lady  Ahham. 

Where  did  you  seo  her  ?^I  saw  her  first 
at  doctor  Walker's  at  tliat  time,  he  was  doctor 
Walker  then,  and  waa  after  knighted  in  the 
duke  of  Grafton's  time,  and  he  spoke  to  me, 
and  recommended  me  to  her  ladyship;  and 
said  if  I  had  a  mind  to  nurse,  he  would  recom- 
mend BM  to  a  very  good  one.  1  made  very 
little  of  it  then  ;  1  was  giving  suck  iu  January 
to  a  chHd  of  six  months  old. 

Did  you  go  lo  my  lady  Altham  ? — I  wds 
three  difierent  times  with  her ;  the  hist  tifida 
she  talked  to  me  a  good  deal  dboot  her  being 
with  chiM,  and  what  tim^  she  reckoned.  Says 
she,  1  am  at  a  loss,  as  I  have  had  some  illness, 
how  to  reckon ;  and  then  she  lifted  dp  her  night- 
gown, it  was  of'satthi,  with  green  fioWera  in  it, 
and  shewed  ine  her  belly:  Your  iadyshi|l, 
says  1,  se^ros  to  fate  aa  big  as  any  woman  gone 
seven  montivs. 

And  did  she  say  she  was  ?--She  said,  she  be* 
lieved  not  « 

Jury.  What  thike  waa  thia  ?-*In  Jammry 
1714-15. 

Court,  flew  many  times  were  you  whh  my 
lady  ?-*Three  different  times  I  was  #ith  b^r.'^ 

Did  she  lif\  op  only  her  night-gown,  or  all 
her  clothes?— <>my  her  night-gown. 

What  was  it  ^ou  said  to  her  thea  ?-»I  iM 
her  that  I  thought  she  waa  as  big  with  child  Aa 
any  lady  that  was  six  or  seven  months  gone  ; 
and  she  said  herself  thatshe  'waa  net  so  long 
with  child  as  seven  ihonths. 

What  were  yon  recommended  for  lo  her  ?«^ 
Amirae. 

By  whom  ?-rfiy  doolor  Walftdr. 
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A  wet  nnne  or  dry  nurie? — ^A  tret  mme, 
8ir. 

How  came  yoa  not  to  accept  of  that  nora- 
Ing  f — As  I  went  there  the  last  time  I  met  two 
or  three  friends,  and  they  asked  me  where  I 
was  goiog?  1  told  them  where;  says  ooe, 
MoDcrieffe,  take  my  adf  ice,  lord  Altbam  is  a 
bad  man,  you  have  no  necessity,  and  do  not 
engage ;  and  for  that  reason  1  went  unto  tier 
no  more,  but  heard  she  wenti>utof  town. 

What  reason  had  yon  to  belief  e  she  was  with 
child  ? — By  her  appearance  and  conversation, 
and  the  laying  my  hand  upon  her  belly,  I  bad 
leason  to  i>e1ie?e  she  was  with  child. 

From  these  circumstances,  as  you  are  now  a 
woman  of  skill,  can  you  positiTely  say  she  was 
with  child  ? — Upon  my  word,  I  do  not  know 
either  of  the  gentlemen,  it  was  Mr.  Arthur  Hill 
brought  me  into  this  by  telling  it  by  accident 
above  two  years  affo ;  but  upon  the  word  of  a 
Christian,  both  by  tne  judgment  that  I  have  had 
since  and  before,  my  lady  Altham  was  as  much 
with  child  as  ever  I  was,  and  1  have  had  21 
children. 

Mr.  Walsh,  Do  you  know  Mrs.  Heath  ? — 
So  far  I  have  recollected,  that  the  last  time  J 
breakfasted  with  my  lady,  there  came  in  a  gen- 
tlewoman they  called  my  lady's  woman,  she 
looked  opposite  to  me,  and  she  was  athin-&ced 
black  woman  at  that  time ;  and  there  came 
Mrs.  Tilhy,  a  mantua- maker,  an  eminent  man- 
tua*maker  at  that  tiqae,  and  brought  a  gown 
with  her,  but  whether  my  lady's  or  no  I  can- 
not tell ;  but  she  stayed  at  the  dining-room 
door  and  asked  me  what  I  was  doing  there. 

Tdl  the  disGonrse  yoa  had  with  Mrs. 
Heath. — I  had  none  at  all. 

Did  you  see  her  there  ? — I  saw  her  come  to 
tdl  the  mantua- maker  was  come  to  her  lady- 
ship. 

Do  you  remember  what  lady  Altham  called 
her  ?— 1  do  not  remember  upon  my  word,  I 
know  she  was  a  thin  black  woman,  very 
swarthy,  and  had  black  hair. 

Mr.  Daly,  We  admit  that  Mrs.  Heath  was 
my  lady's  woman. 

Mr.  Walsh.  Do  you  remember  on  wbat^oc- 
casion  Mrs.  TDby  came? — ^To  alter  a  suit  of 
black  siUc. 

To  let  them  out  or  take  them  in  ? — I  cannot 
tell  that ;  it  was  the  queen's  mourning. 

How  doyou  know  it  was  mourning  for  the 
queen  ? — ^The  child  I  was  giving  suck  to  was 
born  the  90th  of  July,  I  tulve  it  in  my  Bible, 
and  the  queen  died  in  August  following. 

How  many  times  did  you  go  to  visit  my 
lady  ? — Three  different  times  in  Essex  street ; 
the  first  time  she  was  indisposed. 

Every  time  that  you  camS  there  did  you  see 
this  l«dy  ? — Never  to  my  knowledge  but  onoe ; 
1  had  no  reason  to  retain  it. 

[Cross-examination.] 

Mr.  Oaly,  You. waited  on  lady  Altham,  had 
ouever  seen  her  betor^  that  time  ?-»l  had,  as 
had  been  woman  to  lady  Loutb|  they  woe 
intimatei  and  I  had  seen  her* 
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Where  did  you  wait  on  her  fint  ? — ^Firtt  I 
waited  on  her  m  Dr.  Walker's  house,  in  Capel« 
street. 

Where  did  you  wait  on  her  at  the  time  yoa 
conversed  with  her  and  handled  her  belly  P— At 
Mrs.  Vice's  in  Essex- street 

What  year  was  that  in? — In  the  year  1714. 

What  timep — Between  the  beginning  and 
33d  of  January,  because  I  put  out  my  own 
child  to  nurse  the  22d,  and  it  was  my  second 
child. 

Who  shewed  you  into  my  lady's  room  the 
first  time  P — ^To  the  best  of  my  knowledge  a 
man  servant. 

Name  him. — Indeed  I  cannot  1  |[0  very 
often  to  huiies  now,  and  do  not  know  their  ser- 
vants. 

What  sort  of  man  was  he  P — He  was  an  d* 
derly  roan,  I  have  seen  him  afterwards. 

What  time  was  it  that  lady  Altham  and  lady 
Louth  were  intimate,  and  you  saw  her  there  ?->• 
It  was  when  they  were  in  Dublin. 

Wbero  did  lady  Louth  lodge  P.— -She  lodged 
at  one  Farrel'^s  upon  the  Quay. 

Did  you  see  lady  Altham  there  P— I  did. 
^  At  what  time  P — I  cannot  recollect  my  lady 'a 
visitors. 

What  year  was  it  P-*-To  the  best  of  my 
knowledge,  it  was  1713. 

Pray,  how  often  did  you  see  her  there  P— I 
believe  thrre  or  four  or  five  times,  1  know  they 
were  very  intimate. 

Was  there  any  servant  of  my  lady's  preaen  t 
when  you  were  in  the  room  and  handled  her 
belly  P — i  cannot  tell ;  there  was  no  servant,  it 
is  not  common  now,  and  let  alone  at  that  time : 
Yes,  there  was  a  woman  that  went  with  me, 
and  she  was  by. 

Was  she  present  P— She  was. 

Had  she  any  trade  or  calling  P^-She  was  a 
creditable  man's  wife. 

Did  she  understand  midwifery  ?-^|ie  did 
not. 

And  though  it  is  not  common  for  a  servant  to 
see  her  lady's  belly  handled,  yet  a  lady  that 
went  with  you  was  present,  you  say  P— Yes, 
she  was. 

Can  you  recollect  what  time  of  the  year 
1713  it  was  you  saw  my  lady  Altham  at  lady 
Louth's  P — 1  cannot  indeed. 

Was  it  in  summer  P  t  believe  it  might  be  in 
Siimmer ;  I  am  not  positive  as  to  that. 

What  was  the  woman's  name  that  was  pre- 
sent with  you  when  yon  handled  my  lady^s 
belly  P — Her  name  was  Classou. 

But  you  do  not  know  the  servant  that  shewed 
you  up  stairs  P — Indeed  I  do  not. 

Aud  none  were  present  ? — None  that  I  saw. 

Do  you  know  any  person  in  the  house  that 
has  seen  you  there  P— Mrs.  Vice's  servant  saw 
me  there. 

What  was    her  name? — Her   name   was 

Did  Mrs.  Vice  aee  you  there  P*-Sbe  did  ;  I 
sat  half  an  hour  in  her  rooiu. 

Had  she  any  children  P»*I  tbkik  a  girt  or 
two. 
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You  saw  li«r  dangfbter  P — I  believe  to ;  tbfj 
were  liule,  and  her  children. 

Upon  your  oeth,  did  you  see  lady  Allbam 
before  mchaelroas  1713  ? — I  cannot  tell,  be- 
cause it  was  no  way  material  to  me  to  recollect 
that. 

When  did  yoa  leave  lady  Loolh  ?— fn  the 
year  1713. 

About  what  time?— I  believe  it  miffht  be  Fe- 
bruary, for  1  Jay-in  of  my  first  child  in  Fe- 
bruary. 

Did  yoa  make  any  affidavit  concerning  this 
affair?— Yes,  Sir. 

Before  u  bom  ? — I  was  brought  by  a  gentle 
man  to  Essex-street  to  a  commission,  1  thiuk  it 
was,  for  I  know  nothing  about  it :  I  think 
about  two  years  last  summer  Mr.  Arthur  Hill 
ht^u  a  discoune  about  this  Mr.  Annesley.  He 
asked  me  if  ever  I  saw  my  lady  Alt  ham  ;  I 
told  htm  1  did,  and  saw  her  with  child,  and 
be  told  it  to  somebody  that  sent  for  roe. 

What  age  were  you  in  1713? — 1  was  bom 
the  ISth  of  March,  1688. 

Was  not  it  in  summer  before  that,  that  you 
left  my  lady  Louth  ?— No,  Sir,  it  was  in  Fe- 
bruary. 

Did  not  you  say  it  was  in  summer  ? — T  say, 
that  it  was  in  summer  that  my  lady  Altbam 
visited  lady  Louth. 

Court.  You  have  attended  a  great  many 
women,  pray  can  you  tell  the  ditfereoce  be- 
tween a  false  conception  and  a  real  one? — 
Yes,  Sir,  by  the  conrersation  of  the  woman. 

But  can  yon  any  otherwise  ?-^N0|  really, 
bat  by  discourse. 

D^  you  feel  the  child  stir  P-^No,  really,  my 
lord,  I  did  not ;  but  I  remember  my  ladv, 
when  I  said,  she  seemed  to  be  seven  months 
with  cbiM,  said,  No,  she  was  not. 

What  child  was  you  nursing  at  that  time  ? — 
My  aeconit  child  I  nursed  then. 

Jury,  You  say,  madam,  that  when  you 
waitisd  upon  lady  Altliaro,  she  told  you  she  was 
gone  about  seven  months  ?— I  told  her  so. 

How  came  you  to  tell  her  so? — Because  she 
asked  me  the  question ;  she  told  me  she  had 
some  iIIdcss,  and  could  not  tell  how  to  reckon, 
bat  said  she  found  herself  very  big  and  un- 
easy :  1  said  fcbe  seemed  about  six  or  seven 
months  gone  with  child. 

Bat  why  should  she  ask  you,  if  she  could  not 
tell  herself? — ^Tbere  are  a  great  many  ques 
tions  asked  by  ladies,   when  they  are  with 
chiki. 

Yoa  were  unexperienced  then.  Was  your 
hand  opon  her  naked  belly  ?— No,  above  her 
under- petticoat. 

I  think  yoa  said  you  felt  nothing  stir?—! 
never  said  I  did. 

What  was  tfce  occasion  of  patting  your  band 
apoa  her  clothes  ?— To  judge  by  her  balk ;  it 
is  a  mighty  common  thing. 

Yon  were  at  Mrs.  Vice's  ? — 1  was. 

You  say  voa  sat  there  above  an  hour  ?— I 
said  half  annour. 


^oo  see  any  of  her  children  ?-^I  think  I 
aawcfaihifeit 


What  were  they  .'—It  was  a  girl. 

How  old  might  it  be?— Why  indeed  very 
little,  about  five  or  six  years  old;  1  do  not 
know  whether  they  were  hers  or  the  neig^h- 
hours  children,  but  they  came  into  her  room. 

Mr.  Duly.  How  long  have  you  been  a 
nurse  ? — Seven- and- twenty  years*  very  near* 
not  all  out  till  March  next. 

Court,  Do  you  know  whether  you  would 
know  my  tad}  's  woman  now  ? 

Witnea  looks  at  Mrs.  Heath,  and  says,  I 
cannot  say  that  I  hare  any  knowledge  of 
the  gentlewoman's  face  at  all ;  the  woman 
then  was  a  thin,  swarthy  woman  with  black 
hair. 

Mrs.  Margaret  Bushe  sworn. 

Mr  Harward,  We  call  this  wituesss,  my 
lord,  to  the  same  purpose  ;  she  was  an  inti- 
mate acquaintance  of  mv  lady  Altbam,  and  will 
prove  that  she  was  with  child,  and  aherwarda 
was  deliveretl  of  a  child. 

Q.  Pray,  madam,  did  yoa  know  my  lady  Al- 
tbam ? 

Mrs.  Buthe,  I  did  ;  I  was  acquainted  with 
her. 

Pray,  madam,  did  yoa  ever  see  her  at  New* 
Ross? — I  did* 

-  When  you  saw  her  at  New- Ross,  in  what 
condition  was  she?— She  seemed  to  be  with 
child,  pretty  big. 

Was  this  madam,  at  New-Ross?— At  New* 
Ross. 

Pray,  madam,  did  you  see  her  but  onca 
there,  or  more  frequently?—!  saw  lady  Al- 
tbam three  times  at  New- Ross,  to  the  best  of 
my  memory 

Pray,  madam,  in  what  year,  or  about  whal 
time  was  it  that  you  saw  her  there  ?— To  the 
best  of  my  recollection  and  memory,  it  waa 
February,  in  the  year  1714-15. 

Have  you  any  particular  reasons  that  indoca 
you  to  recollect  that  it  was  about  that  time?— 
Yes ;  I  was  at'  that  side  of  the  country  until  a 
little  before  Christmas  that  year.  It  was  aboot 
half  a  year  afler  the  death  of  queen  Anne, 
they  were  all  in  moarning  when  I  visited  her, 
except  one  or  two  that  went  out,  and  1  do  not 
know  whether  they  were  in  mourning  or  no  ; 
and  I  do  believe  it  was  for  queen  Anne. 

Pray,  madam,  did  this  lady  stay  for  any 
time  St  Ross,  or  go  any  where  else  ?— The  day 
I  visited  her  I  saw  her  twice  then,  first  at  cap- 
tain Butler's  ;  there  Mrs.  Butler  introdaced  me 
t.)  lady  Altham. 

Where  did  captain  Butler  live  ? — He  lived  in 
Ross. 

Where  did  you  see  my  lady  next  ? — A  day 
or  two  after  1  visited  my  lady  at  her  owk 
lodgings  in  Ross. 

Pray,  madam,  did  she  continue  for  any  tiroa 
there,  or  did  she  leave  it  soon  alter  ?— The  daj 
I  visited  her,  she  talked  of  .going  out  of  towa 
next  morning. 

Court,  Did  she  go?— -I  do  not  know,  I 
left  the  town  in  a  few  days  myidf,  and  did  not 
ieeherinRo«iailer« 


y^ 


T5] 


17  GEOBGE  U. 


dfMoff  Heath f 


[76 


Mr.  Eanoard.  How  foen  did  you  rfttfm  to 
K€ir-R(M6?— I  was  freqneBtl^  there  to  tod 
fivi,  fov  I  lived  at  my  fiitber's  wUhin  three  milee 
of  it,  aod  1  canoot  tell  hour  soon ;  but  1  am 
•are  towards  the  latter  end  of  the  month  of 
April,  and  to  the  best  of  my  memory,  either 
the  Saturday  in  Easter  week,  or  early  the  next 
week  it  was,  that  I  went  there. 

Fray»  madam,  reci^ec^  whether  this  lady 
was  a  lady  far  gone  with  chiU,  or  was  early  in 
her  pregnancy  ?•— She  looked  bi(|»and  that  is 
all  tne  memory  1  know  of  it,  and  1  asked  her 
M^nestions. 

Did  not  you  enquire  ahont  her  beiaff  with 
child  ?— Several  gentlemen  were  by,  and  1  did 
not  think  it  proper. 

Do  you  know  of  her  being  deliretvd  of  that 
hif  belly  ? — I  was  at  my  fhther*s»  aod  some  of 
his  servants  went  to  town 

CmiK.  Yon  must  only  speak  from  year  own 
knowledge,  nadami  not  what  yon  heard  from 
any  body. 

M 1%.  Bmh€.  1  wished  my  lord  joy  of  that 
child  on  the  Quay  of  Ross. 

Ilr«  Ruorder.  Thalt  is  nothing. 

Mrs.  Buzhe,  I  know  nothing  more  of  mysdf, 
bat  tfiegr  both  told  me  so. 

Court,  Madam,  you  come  here  to  decbre  the 
irdth,  Ibe  whole  truth,  and  nothing  but  the 
Irath ;  and  if  you  swear  to  what  you  beard 
from  other  people,  you  may  swear ialse,  for 
tksff  mi^t  deceive  you. 

Mrs.  Bwhe,  I  may  be  deceived,  but  I  wiU 
awear  the  truth,  and  nothing  but  what  1  know. 

Mr.  Hanoard,  1  shall  put  to  her  a  l^^l 
^eslion.  Frayi  madam,  you  say  yoa  saw  her 
mg  bellied,  did  you  ever  see  her  afterwards 
When  aha  waatad  that  big  bdly  P— 1  did. 

Court.  How  aoeu  afler?'-To  the  best  of 
1^  racoHaolioB,  I  will  not  be  positive,  1  saw 
her  here  in  Dublin  towards  the  latter  and  of 
Hw  moath  of  June  that  year. 

What  year  P— la  Jane  1715. 

In  June  1715  P--^To  the  best  of  my  recoUeo- 
tbtty  aboatthe  latter  end  of  Juae,  in  the  year 
1715. 

Mr.  Umrwatd^  How  did  she  ^pear  thea, 
was  she  with  child  or  not?— Sttie  was  r^ry 
akadsr,  and  looked  pale  whea  I  saw  her. 

Giro  an  aeoonot  of  what  hmpeafiud  When 

Joa  saw  her  in  Dubha  P-^  went  to.  visit  iNer  ; 
was  jost  npoB  leaving  lawn,  aad  tboaght 
inropor  to  visit  her  before  I  weat ;  1  foaad  hel- 
vadrassed,  and  she  toU  me  she  had  been  busy 
packing  up  into  the  country,  and  wat^  going  to 
bunmame.  It  is  to  no  pnifMe^  I  find,  to  tell 
you  what  she  told  me. 

Mr.  Matwurd,  The  natare  of  all  evidence 
■Hist  be  to  discover  the  truth,  aadtbescisao 
wav  of  coming  at  the  truth  but  by  the  eseealiii 
aad  oircumBtandal  parts  of  every  £iict ;  she 
BOW  aays  she  vkited  my  lady  Altham  in  Dab«- 
lia. 

Court.   That  is  material. 

Mr.  HarmarSl  I  auAi  her  theU,  my  lord,  whe- 
tAier  lady  Altham  gave  any  aooonat  of  whtft 
became  of  that  big  belly  at  her'aS  I  have  a 


right,  I.  think,  to  know  that ;  or  otherwise  our 
ears  are  to  be  shut  against  the  troth. 

Court.  If  you  were  upon  a  trial  of  who  waa 
heir  to  the  estate^  your  faestion  would  be  pro« 
per ;  but  in  a  case  of  peijury,  your  question  ia 
not  proper,  tor  what  lady  AUbam  says  is  no 
evidence  for  or  against  the  traverser. 

Mr..  Harward.  I  would  always  be  in  your 
lordship'ii  jvdgment  about  the  legalitv  of  any 
qoostion,  but  Ib^  leave  to  mention  what  1  un-^ 
derstand  I  have  a  right  to  insist  on ;  I  humbly 
apprehend  I  have  a  right  to  introduce  the  ma- 
terial part  of  evidence  by  every  thing  that  pro* 
oedes  it  and  is  relative  to  it. 

Court.  You  have  the  matorial  part  of  year 
evidence  already ;  the  witness  says  she  aaw 
lady  Altham  big-bellied  at  Ross,  and  soon  after 
in  Dttblio  without  a  big  belly ;  that  is  all  she 
knows,  or  has  to  say  that  is  material ;  if  lady 
Altham  told  a  thousaad  people  she  had  a  child , 
that  is  no  evidence  against  Mrs.  Heath. 

Mr.  Harward.  What  do  you  apprehend  be- 
came of  that  big  belly  P 

Mr.  Dafy.  My  lord,  I  most  insist  upon  it, 
that  the  witoess's  apprehensioiB  are  no  eti- 
dence. 

Mr.  Harmard.  lam  pretty  confident  I  eatinot 
be  ^fataken  in  this  point,  1  have  a  ^ht  to 
have  the  apprehensions  of  every  body,  on  oatb. 

Court.  I  beg  your  pardon,  Mr.  Harward, 
shew  your  autMnty. 

Mr.  Harward,  I  will,  my  lord ;  I  beg  leave 
to  lay  it  down  as  .an  established  rule,  since  I  aii:i 
caDed  upon,  and  I  hope  they  will  indnlge  me 
to  give  account  of  myself  My  brd,.  i  la# 
down  this  as  a  rule  of  evidence,  thai  ia  all 
crimes  whatover,  the  apprehensions  of  a  wit- 
ness are  admitted  as  evidence ;  suppose  if  a 
man  was  indicted  for  murder,  and  a  witneaa 
agaiast  him  gave  account  ol'  fecit  that  he  bad 
seen  concerning  that  murder,  it  is  every  day^a 
experience  to  isk  that  wttoess  what  lie  appre- 
hended upon  those  facts.  ^Tbts  is  the  law,  and 
I  must  hnaobly  submit  it  to  be  so,  that  when  ^ 
witness  gives  accooat  of  particular  facts,  lie 
is  asked  what  he  apnrehended  upon  those  facts; 
bat  hecanncHtell  what  he  spiiteiiended  unleas 
he  lays  facts  before  you,  which  are  the  grooad 
of  Ihat  apprebeasion. 

Mr.  Recorder.  It  is  the  first  time  that  ever  I 
heard  that  a  maa  is  said  in  a  court  of  law  to  be 
examined  to  his  apprehension  of  Ihcts  by  the 
prosecalors  of  a  criminal  cause;  the  plm'oiiir 
can  never  ask  belief  or  apprehension ;  I  ittay^ 
bialyou  Cannot. 

Court.  1  see  the  docttioe,  aad  whither  it 
tends ;  I  Cell  you  bow  I  apprehend  the  law  to 
bo,  and  to  be  very  dear  ia  the  point.  The  ap- 
prehension of  a  witness  is  asked^  where  no 
other  evidence  can  be  had  in  ctfpital  cases ;  as 
where  a  witness  is  prodaoed  to  prove  a  wound 
given,  he  is  asked  whether  he  apprehends  that 
wound  was  the  cause  of  deadi.  That  must  be 
asked,  for  be  caaliottoll  otherwise*  It  is  the 
best  evidence  that  can  be  hod  in  that  case,  fita 
as  to  a  fact,  if  yoa  make  the  apipreheasimi  of  a 
witness  necessary,  it  takes  away  aUproaf.ltf  iaat 
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Mr.  liiffwani.  Tbem  I  nnderftanil  I  am  not 
to  ask  Irar  any  thing  canoerniog  this  big  bell^. 

C4fHrt.  Yes,  if  iha  knowi  any  tbiog  of*  it, 
yofl  may  ask  her. 

Mr.  Harw4urd.  Aye,  b«t  M»l  from  lady  Al< 
tham. 

Court.    No,  not  as  to  that. 

Mr.  Harward.  Since  I  am  debaired  of  ask- 
iDf  tiiat  questiooy  1  hope  I  skali  have  better 
luck  in  the  next. 

Pray,  madam,  what  was  the  common  reputa- 
tioo  of  the  cooBtry  oooceming  bdy  Altham's 
b^iog  brought -to-bed? 

Mr.  Smith,  I  object  to  that  qoestton,  my 
lord. 

Covrt.  You  have  much  more  reasoa  to  ob- 
ject to  that,  after  what  I  have  just  now  ^aid. 

Mr.  florarar^.  I  acquiesce  also  in  that,  be- 
cause that  frill  settle  what  hereafter  will  be  a 
▼ery  great  debate,  when  these  gentlemen  come 
to  produce  their  witnesses. 

Comri,  The  reputattoa  of  the  eonntsy  ianot 
eritleoce  here.  Yon  lay  down  yoor  roka  too 
large^  Mr*  Harward. 

Court,  Pray,  madam,  whore  in  Dnl^n  did 
yo«  Tiiit  lady  AKham  ? — At  whose  house  I  do 
Dt/t  know,  for  I  never  was  there  but  once  ;  the 
chasrasea  knew  where  she  lodged,  and  oarried 
me  there ;  and  1  did  not  know  the  name  of  the 
people  where  they  lodged ;  it  was  in  Essex- 
street  I  know,  a  little  beyond  the  post-ofike ; 
between  that  and  Pleet-atreet,  to  the  beat  oi' 
my  knowledge. 

Mr.  Harvard,  Do  yoo  know,  madam,  whe- 
ther there  were  any  preparationo  made  for  her 
Ijing-in? — I  know,  when  I  was  in  Ross,  the 
midwife  that  was  said  to  lay  lady  Altham, 
came  to  the  house  where^sbo  k>dged,  and  sent 
oat  some  wines  to  my  lady. 

Court,  Do  yon  know  that  these  wioea  went 
o'ot  to  lady  Altham? — Indeed  I  did  not  send 
oot  the  wines  myself. 

[Cross*  examioatioD.^ 

Mr.  Spring.  Pray,  madam,  you  said  yw 
saw  my  lady  Altham  at  Ross  ? — 1  did,  Sir. 

1  think  you  say  it  was  in  the  year  1714  or 
1715  f^ln  1714-15,  in  February  I  first  saw 
her. 

Where  did  she  knlge  then  ?— At  Mr.  Samuel 
Stephens's. 

How  long  did  aheremoinin  that  town  duriog 
that  time? — I  cannot  tell,  for  I  do  not  know 
whether  ahe  or  1  went  away  first 

Do  you  know  one  Mrs.  Butler,  that  Uvea  od 
the  duay  in  this  town  ?— 1  do. 

Had  yon  any  conversation  with  her? 

Serf*  Marthall,  My  lord,  I  must  objoot  to 
that  question. 

Court,  What  the  witness  has  said  to  any 
body  is  evidence  against  her  on  cross- examina- 
tioo;  but  not  what  others  have  told  her. 

Mrs.  Bu$he,  There  was  some  conversation. 

What  did  you*tell  this  Miss  Butler  in  relation 
to  fady  Altbaro^s  baring  or  not  having  a  child  ? 
— I  tell  you  what  I  said  on  that  head.  I  told 
her  that  o|iob  enquiry  afler  tliia  child,  some 


years  after  my  lord  and  lady  parted,  1  was 
told  it  waa  dead,  and  never  heoring  any  thin^ 
to  the  contrary  that  could  conviooe  me,  1  al- 
ways thought  he  was  dead. 

Did  you  never  tell  her,  upon  your  oath,  that 
lady  AltUam  had  had  no  child  ? — I  never  did  ; 
but  1  lold  her  that  1  waa  a  good  while  before  i 
could  think,  after  Mr.  Anaesley's  coming  over, 
that  he  was  mv  lady  Altham'a  child. 

Court.  Genilemen,  call  your  next  witnesa. 

Mr.  Iiobim$.  My  lord,  the  next  witness  we 
protluce  is  Alice  Belts,  to  prove  lady  Ahhnoi 
was  with  child,  and  tbo  traverser's  whole  ae* 
oount  to  her  of  her  being  with  chikL 

AHce  Bcttt  sworn.     * 

Cburf.  Were  yoe  examined  Ott  the  fbraier 
tMialf-^AlicM  Betts.  Yes,  I  was. 

Mr.  Robins.  Did  you  know  Arthur  loid  AU 
thnm?^Yee,Idid. 

And  ladv  Altham  hiawift?— -Yes,  Sir. 

Do  you  know  any  thing  of  my  huly 's  beiM 
with  chiM  ?— Yea,  Sir,  1  did.  ^ 

TVll  what  you  know  of  yomr  own  InowMgw* 
—Why,  1  went  te  see  my  hidy  at  Mrs.  Vieo'e 
in  £ssex«8treet,  and  roy  lord  met  nse  an4 
clapped  me  on  my  back,  and  aaid.  By  €I-hI. 
Alley,  Moll  is  wUh  child  ? 

What  do  vott  know  of  vear  own  knowMlge 
oonceming  her  being  with  child  ?•>— 1  know,  h^ 
seeing  of  her  with  child,  and  that  ie  all  1  ee» 
teM,  by  seeinff  of  her  bigy  and  joked  with  her, 
and  wished  her  much  joy,  and  she  did  not 
deny  It. 

Do  you  know  Mrs.  Heath  f-^I  hnei^  Mm. 
Heath  that  waited  on  my  hdy,  but  I  eaooot 
tell  at  thia  distance  whctlicr  it  he  her ;  I  aan 
near-sighted.  [The  witness  geoa  nearer  to  her» 
and  says,  1  thmk  it  ie  her,  to  the  beet  of  mj 
knowledge.]  \ 

Had  you  any  diooomee  with  her  nbonl  my 
hMly  ?  Tell  when  and  wherew<— 1  naed  to  jokei 
with  her  abeet  my  lady's  bei^g  with  ehihl  at 
Mrs.  Vice's. 

When?— Is  Nosember,  endefWr. 

In  what  year  ? — In  the  year  1714. 

Was  it  before  or  after  qaeen  AniM  die4> 

After  the  queen  died. 

What  did  she  say  ?— We  uaad  te  be  taHtm^ 
and  joking  that  way,  we  were  glad  my  lady 
wasv»ith  ebikJ;  but  I  never  itSMtoaofc  Mivw 
Heath  serieosly  about  it.  It  ia  no  mere  then 
jest. 

Do  you  know  any  thing  mora  of  thia  wwHsr  > 
— My  lady  came  one  day  toeur  house. 

Whose  house  was  that?— Captain  Biiseoe*ak 

Were  you  servaot  there?— I  waited  on  Mrs. 
Briscoe.  And  my  lord  and  lady  had  a  Utile 
Mling-oot,  aad  she  came  in  e  Kttle  pet  to  ena 
house,  and  went  into  Mrs.  Briscoe's  room  and 
cried ;  ahe  Oried  moot  terribly ;  and  a  little 
after  Mrs.  Heath  came  in  with  a  blue  bos  iv 
her  hand  with  my  lady's  head-clothes,  lor  nsy 
lady  came  undressed  in  a  long  scarlet  cloak ; 
and  1  helped  Mrs.  Heath  to  dress  and  uodreae 
her,  and  she  had  a  long  silk  coat  upon  her. 

What  were  the  words  Mrs.  Heath  said  about 
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ttiy  lady'g  hein^  with  ebild?— I  cannot  re- 
member the  partioolar  words,  any  more  than 
that  we  were  jesting  in  a  little  way. 

How  ? — Yfiijfi  we  were  pleased  to  see  that 
my  lady  was  with  child ;  Mrs.  Heath  knows  it 
herself;  Mrs.  Heath  knew  me  mighty  well, 
we  were  intimately  acquainted,  and  always  in 
my  lady's  room  togrether,  dressing  and  on- 
dressing  her  together,  and  1  attended  my  lady 
with  her  very  often. 

Did  Mrs.  Heath  ever  tell  you  that  my  lady 
^as  not  with  child  ? — No,  aiie  did  not,  for  I 
Berer  asked  her  such  a  question. 

What  did  she,  from  her  discourse  to  yon, 
appear  to  t^nk  of  my  lady  P 

The  question  objected,  to. 

Court.  Had  you  any  other  discourse  with 
her,  about  my  Mdy's  being  with  child  ?— No; 
indeed. 

Mr.  JRMns.  Can  yon  remember  the  words 
Mrs.  Heath  spoke  to  you  ? — 1  cannot  remem- 
ber the  words ;  but  we  used  to  joke  with  my 
lady  ;  little  common  way  of  talking  that  way 
irith  *my  lady ;  and  Mrs.  Heath  and  I  went 
«uce  to  the  Change  to  buy  muslin  toge- 
ther, and  there  we  were  talking  of  my  lady ; 
and  Mrs.  Heath  knows  very  well  of  an  aflair 
that  happened  to  her  and  me  there. 
-  What  do  you  know  of  Mrs.  Heath's  know- 
ledge about  my  lady's  being  with  child  ? — 1 
have  no  more  to  say  than  that. 

W  hat  is  that  ?— That  she  did  know  that  my 
lady  was  with  child. 

How  do  yon  know  she  knew  it? — ^Because 
we  joked  about  it,  and  we  were  praising  my 
lady,  as  tt  is  the  way  of  waiting- maids  lo  please 
their  ladles  oftentimes :  indeed  it  is. 

Court.  My  lady,  you  say,  was  in  Bride- 
street,  at  Mr.  Briscoe's,  when  you  dressed  her  P 
—It  was  there  my  lady  was  dressed. 

Yon  say  that  ahe  was  dreised  there ;  did 
she  lodge  there  then  P — No,  at  Mrs.  Vice's,  she 
came  there  in  a  pet,  because  she  had  a  falling- 
out  with  my  lord  ; '  she  called  Mr.  Briscoe 
lather,  and  came  to  him  wiih  all  her  griev- 
ances. 

How  did  she  come  there  ?— In  a  long  velvet 
hood  and  scarlet  cloak,  Mrs.  Heath  came  with 
^the  box,  a  littje  blue  band-1)OZ. 

And  was  it'^there  that  this  jesting  with  her 
wasp— There  and  at  Mrs.  Vice's  too. 

Mr.  Robins.  Did  you  make  any  obsesva- 
tions  about  my  lady's  size? — She  was  a  mid- 
dling woman,  full-breasted  here,  and  swarthy. 

How  did  her  belly  appear  P — As  a  woman 
with  phild,  and  it  was  very  easily  seen. 
.  That  was  in  November  you  saw  her? — It 
was,  when  my  lord  told  me  she  was  with  child ; 
1  saw  it  then,  and  I  saw  her  all  the  time  she 
was  in  Dublin. 

Court.  Was  she  a  broad  woman  ?-«£he  was 
a  foil -made  woman,  very  full- breasted  and 
high-hbped. 

Mr.  Kobim.  Did  her  belly  alter  P — I  never 
abserved  any  way,  but  that  she  was  growing  bi^. 

Court,  How  soon  did  you  see  h^r  agam 
after  she  went  from  Dublin  P— ^evcr  again. 
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How  long  did  she  stay  in  town  from  the  first 
time  you  saw  herP — I  believe  just  before 
Christmas,  or  after,  she  went  out  of  town. 

Can  you  tell  how  long  after  you  first  saw 
her,  it  was  that  she  stayed  in  town  P — 1  cannot 
indeed. 

Can  you  name  the  particular  times  you  saw 
her  P — ^i  cannot. 

Mr.  Robint.  Did  you  ever  see  my  lady  un- 
c^ressed  ? — ^Twenty  times,  dressecf  and  un- 
dressed. 

Who  used  to  dress  and  undress  her  P — ^Mrs. 
Heath,  and  I  with  her,  when  she  lodged  at 
captain  Briscoe's  first 

How  did  my  lady's  belly  inorease  ? — ^That  la 
a  thiog  impossible  for  me  to  tell. 

Did  you  observe  a  difference  P — Yes,  I  did, 
that  she  rather  grew  bigger  than  otherwise. 

[Cross-  examination .] 

Mr.  Recorder.  When  did  my  lady  come  to 
captain  Briscoe's  first  P — In  the  year  1713,  I 
believe  in  October. 

When  did  she  go  away  from  Briscoe's  P— I 
think  she  went  to  the  country  with  my  lont 
just  behnre  or  just  after  Christmas,  I  cannot 
tell  exactly,  in  the  year  1713. 

Now  1  ask  you,  did  she  go  from  Briscoe's  to 
the  country  P— No«  she  did  not ;  they  weot 
from  captain  Briscoe's  to  Mrs.  Vice's,  for  our 
house  was  too  little,  and  my  lord  had  a  vaat 
number  of  people  afler  liim. 

How  long  did  they  stay  at  captain  Briscoe'a 
afVer  their  reconciliation  P-— I  do  not  know 
whether  they  stayed  four  or  five  days,  I  cannot 
tell  that  itself. 

Did  they  stay  two  or  three  daya  ?— Two  or 
three  to  be  Mre  they  (lid. 

And  they  went  from  your  house  to  Vice's  f 
—They  went  to  Mrs.  Vice's. 

When  did  my  lady  return  again  to  Dublin  f 
— She  came*  up  the  latier  end  of  the  summer. 

What  do  you  call  the  latter  end  of  the  sum* 
merP — My  lady  was  io  Dublin  at  August 
1714,  when  the  queen  died. 

Did  you  ever  dress  my  lady  but  at  captain 
Briscoe's  P — I  never  did  at  Mrs.  Vice's. 

But  at  Briscoe's  you  did  ? — ^^I  dressed  her 
after  she  lef\  captain  Briscoe's. 

When  P — ^That  day  that  she  crtne  to  our 
house  thst  my  lord  and  she  had  a  pique. 

Never  but  that  time  P — That  was  the  time. 

And  you  did  not  undress  her  at  Vice's  P — I 
was  then  but  a  stranger ;  when  I  went  to  Mra. 
Vice's  it  was  only  to  visit  her. 

Did  you  ever  dress  or  undress  her  at  Mrs. 
Vice's  ?— 1  never  did. 

Court.  I  thought  you  said  you  dressed  her 
twenty  times  at  captain  Briscoe*s  P*ir>Yes,  and 
so  I  did. 

When  was  that  P — ^That  was  some  time  be«^ 
fore  Christmas,  in  short  dirty  days ;  for  before 
we  had  done  dinner  it  would  lie  night. 

Mr.  Recorder.  So  that  the  i^e  you  dressed 
and  undressed  her  was  about  Christmas  P — I 
cannot  justly  tell  the  month ;  it  was  in  tlia 
short  dirty  days. 
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But  was  it  10  December  P— I  cuinet  tell  the 
month.    Is  not  it  a  long  time  to  remember  30 

Wss  it  after  the  qaarrel  that  raj  lady  came 
to  Jf  r.  Briscoe's  hoase  ? — It  was. 

When  did  that  happen? — ^Before  or  after 
Christmas,  1  cannot  tell  the  time. 

Do  you  know  the  reason  of  that  qaarrel? — 
Mjr  lord  gave  her  a  slap  on  the  face ;  Mrs. 
Heath  knows. 

Were  yon  by  ? — No  ;  bnt  my  lady  said  so. 

How  lon^  then  did  my  lady  stay  in  town  ? — 
She  went  out  of  town  in  the  year  1713,  before 
Christmas. 

When  did  she  leave  town  the  second  time  ? — 
Either  just  before  or  after  Christmas  she  went 
/rom  Mrs.  Vice's  to  Dunroain^  and  I  never 
beard  of  her  since  till  now  lately. 

Did  vou  ever  speak  to  Mrs.  Heath  about  this 
%  belly? — Nothing  but  what  I  told  you,  I 
oever  ssked  lier  seriously. 

Did  you  ever  pat  the  question  to  her,  whe- 
ther my  lady  was  with  child  or  not? — No,  1 
did  not  ask  her  seriously  about  it. 

Had  you  no  other  discourse  about  tt? — We 
had  oooe  but  what  I  told  you,  and  that  was 
joking ;  telling  and  pleasing  my  lady  that  she 
vas  with  child  ;  and  Mrs.  Heath  and  1  laugh- 
iog,  and  pleased  it  was  so. 

Court,  Did  you  ever  see  my  lady  after  she 
went  into  tfae  country  the  second  time  ?— Never 
after;  and  that  was  the  year  1714. 

Mr.  Recorder,  You  say  my  lady  came  to 
town  in  ^ufgust  ^ — She  was  in  town  in  August. 

Did  you  see  her  in  August  ? — I  cannot  be 
positive  to  tlie  month. 

When  you  saw  her.  in  l^ovember  was  her 
bdh  big  ? — Not  very  big. 

Court.  If  ad  you  had  a  child  at  that  time  ? — 
No,  but  I  was  with  child,  for  I  was  married  the 
S4th  of  Ausrust,  and  quickened  at  that  very 
lime,  and  that  makes  me  remember  November. 

Mr.  Recorder.  Was  my  lady's  being  with 
child  so  visible  in  November  that  any  body 
might  know  she  was  with  child  •■  — Indeed,  I 
believe  so  ;  I  saw  it,  I  know. 

Did  Miss  Henrietta  Briscoe  visit  my  lady  at 
this  time,  in  November  ? — I  believe  so,  I  know 
sh)e  came  home  before  then,  and  the  small- 
pox was  at  our  house,  and  she  leflt  the  house. 

What  sort  of  girl  was  Mrs.  Cole  then  ?— 
A  pretty  young  lady  of  a  good  size. 

What  size  ? — Not  so  iNg  or.so  tall  as  she  is 
now. 

Did  she  grow  much  afterwards? — To  be 
rare  she  did. 

I  ask  yon  again,  did  not  she  grow  much 
after? — She  did. 

Court,  Were  you  a  servant  in  the  same  house 
ifith  hpr  ? — I  was. 

Mr.  Recorder,  What  age  might  she  be  then  ? 
—I  cannot  justly  tell  you,  she  was  not  at  her 
full  growth. . 

About  what  sge  do  you  think  she  was? — 
I  cannot  tell.    How  can  I  tell  ? 

Was  she  13,  or  14,  or  20  ?— Twenty !  no, 
she  was  not  twenty. 

VOL.  xvm. 


Was  she  14  ?-  -Yes,  to  be  snre  she  w<uu 

Did  Mrs.  Cole  visit  my  lady  at  that  time  T 
-—They  allvisited  her,  and  my  lady  came  con-' 
stantly  to  our  house ;  but  she  was  at  her  annt 
MoncVs  at  the  Green,  because  of  the  small- 
pox. ^ 

Did  she  stay  there  all  the  time  my  lady  was 
in  town  ? — She  used  to  come  now  and  then. 

Was  my  lord  Altham  in  town  in  August 
1714  ? — I  es,  he  was  along  with  my  lady. 

And  was  he  here  in  November  r — Ves,  be 
was  in  November ;  it  was  in  November  I  saw 
him. 

Was  it  in  November  he  told  you  that  my 
lady  was  with  child  ? — It  was  in  November, 
after  the  queen's  death,  that  he  told  me  my 
latlv  was  with  child. 

I  ask  you,  upon  your  ostb  again,  was  my 
lord  in  town  in  August?— Yes,  lie  was.  He 
was  in  town  all  the  while  that  my  lady  was  in 
town. 

Court,  They  came  to  town  togfether?— ^ 
Yes,  they  did,  as  well  as  I  can  remember. 

Now,  you  say  my  lord  came  to  town  in 
August ;  did  not  you  swear  upon  the  former 
trial,  that  my  lord  never  was  in  town  from  tlie 
time  he  went  into  the  country  after  the  recon- 
ciliation, till  November  1714  ? — I  assure  yoa 
the  trial  is  not  right,  it  iS  wrongly,  falsely, 
printed. 

Jury,  Did  you  ever  6nd  the  lady  out  of 
order,  as  women  commonly  are,  ^  when  they 
are  with  child,  when  you  were  dressing  and 
undressing  her  at  captam  Briscoe's  ? — I  never 
did. 

You  say  you  thought  she  was  with  phild  ? 
—I  did. 

Did  you  see  her  out  of  order  ? — Yes,  Sir,  I 
saw  her  big  belly. 

Did  you  put  on  her  shift  ?— I  helped  to  pot 
it  on,  and  her  stays  too. 

Court,  Call  your  next  witness. 

*    Marj/ Sutton  Bwom, 

Mr.  Mac  Manut.  The  next  witness  prodnceil 
to  your  lordship  is  to  the  same  point,  to  prove 
my  lady  Alihani's  being  with  child. 

Mr.  Mac  Manus.  Did  you  know  the  late 
lord  Altham  ? — Maty  Sutton.    I  did  indeed.  • 

And  the  lady  Aliham  ?—- 1  did,  upon  my  word. 

Where  do  you  live  now  ? — In  the  county  of 
Kilkenny. 

W  here  there  ? — In  a  place  called  the  Rowree. 

Pray,  Madam,  were  yon  ever  atDunmaine  ? 
— I  was  indeeil  once.  * 

Where  did  you  live  then  ?— In  a  place  cSlled 

When  did  you  6rst  know  lady  Altham?--! 
knew  her  when  first  she  came  to  Dunmaine. ' 

What  year  was  that  in? — I  cannot  ezactfy 
tell  the  year,  hut  1  knew  her  with  child,  and 
saw  her  with  child. 

What  were  you  at  that  time? — I  was  a 
farmer's  wife,  living  in  the  neighbourhood. 

How  came  you  to  go  to  Dunmaine? — My 
lord  frequented  my  house,  and  often  invited  me 
there. 
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How  fkr  ditteiil  wu  yo«r  houie  firon  Iliui- 
SiaiDe  ?-<-About  two  miles. 

Did  yoo  ever  dine  there  P-*I  dined  there 
diat  day. 

What  day  ?— That  one  day  that  I  visited 
myjady. 

Did  any  thing  particniar  happen  that  da^  P 
•—When  1  went  in  first,  there  was  none  but 
iny  lord  and  lady  in  the  room  ;  I  was  glad  of 
U,  as  1  was  but  a  farmer's  wife,  that  there  was 
no   more  company ;    and  aAer  dinner   the 

R' lasses  were  laid  round,  and  a  bottle  of  wine 
rought  upon  the  table.  They  called  for  my 
lady^B  toast  first ;  and  she  toasted  Church  and 
King.  They  then  called  for  mine,  and  1  toast- 
ed The  Boy  in  the  Basket,  roeaniog  my  lady 
Altham*s  being  with  child. 

Prav,  can  you  recollect  what  year  this  was 
in  ?-><>•  1  cannot  well  tell,  but  as  well  as  I  can 
remember,  it  was  afW  the  queen  died,  lor  t 
was  in  mourning  for  the  queen. 

Do  yon  know  of  any  enqoinr  made  by  my 
lady  about  hiring  a  nurse  ? — Alter  dinner  as  we 
were  drinking  the  wine,  1  sat  by  my  lady ; 
and  she  said,  Mrs.  Sutton,  as  yon  are  acquaint* 
ed  with  the  countrv,  can  you  recommend  me 
to  a  good  nurse  r    I  told  her— — 

Mr.  Daly.  What  she  tohi  my  lady  Altham- 
is  no  evidence. 

Mr.  Mac  Manut.  My  lord,  this  is  very  full 
evidence ;  she  is  telling  of  a  conversation  that 
jKSssed  between  mj  lady  and  herself  concern- 
in^  my  lady's  bemg  with  child,  and  her  en- 
quiry aftef  a  nurse. 

Court.  Did  yon  see  lady  Akham  at  that 
timef — I  did. 

What  did  yon  observe  alwot  her? — I  ob- 
served her  to  be  big  with  child. 

When  was  this  P — ^It  was  the  Monday  or 
Tnesday  before  i^hrovetide. 

In  what  year?— I  cannot  exactly  tell  the 
year,  but  it  was  one  of  tlietn  two  days. 

Mr.  Mae  Manu$,  My  lord,  I  apprehend 
this  question  to  be  a  proper  and  material  one. 

Court.  The  question  is,  whether  I  will  exa* 
mine  the  witness  to  what  my  Isdy  said,  whe- 
ther she  was  with  child  or  not. 
«  Seij.  Titdall.  My  lord,  any  circumstances 
of  my  lady's  making  baby -clothes,  or  cuquify 
about  a  nurae,  is  evidence  to  prove  that  she 
was  with  child. 

Court.  Not  at  all  in  this  ease. 

Mr.  Mac  Manut.  I  aj^reheud  that  pre- 
sumptive and  circumstantial  evidence  is  the 
strongest  evidence  that  can  be  given  in  tb^s 


Court.  Yob  say  tliatyou  have  positive  wit- 
nesses to.Uiis  |ioint;  U  you  have,  we  shall 
readily  hear  them.  Have  you  any  other  that 
are  positive  testimony  to  lady  Althsm's  having 
a  child,  or  that  she  iniscaffied  P'  The  first  as- 
signment of  perjury  is,  whether  lady  Altham 
ever  was  with  child  while  the  traverser  lived 
with  her  ?  The  question  then  is,  whether  my 
lady's  saying  she  was  with  child  is  evideoee 
upon  that  pomt  P  If  yoo  will  argue  the  ^ues- 
tiiUf  1  will  hear  yon. 


'Court,  Might  not  the  womair  ippear  to^ 
yoo  to  be  with  cbiM,  and  might  not  fa^  so  P— 
To  all  appearance  she  appeared  to  me  to  be  so* 

Aod  might  not  she  be  not  with  child  P — I 
cannot  tell,  Sur,  she  appeared  to  me  to  be  big 
with  child. 

Was  it  certain  that  she  was  P— There  was  sa 
much  certainty  of  it,  if  one  can  believe  their 
eyes. 

Do  you  know  that  she  hired  a  nurse  P — Iih 
deed  1  do  not  know  it ;   I  cannot  say  that. 

Seij.  Tudall.  My  lord,  we  apprehend  we 
have  a  right  to  have  this  question  answered. 
The  question  proposed  is.  Whether  she  knows 
any  inquiry  to  be  made  by  lady  Altham  to  hire 
anorseP 

Mr.  Daly.  Indeed  if  you  had  asked  whe* 
tber  Mrs.  Heath  made  such  an  inquiry,  there 
would  be  something  legal  in  it,  but  mquifiee 
of  a  third  person  are  most  Illegal  evidence. 

Court.  We  are  not  trying  the  lyiation  of 
this  lamily,  who  is  heir  to  the  estate  of  it,  but 
whether  Mrs.  Heath  is  guilty  of  perjury* 
There  'is  much  more  reason  to  keep  to  the 
strict  rules  of  evidence  in  this  court  tnan  ever 
was ;  the  time  of  trial  is  short,  snd  we  cannot 
adjourn.  Have  you  any  real,  positive  evi- 
dence P 

Mr.  3f  AfoJias.  We  have  prodaced  positire 
evidence  that  my  lady  appeared  to  be  with 
child. 

Pray,  Madam,  in  what  degree  did  abe  ap* 
pear  to  be  with  child  P— Very  big  with  child. 

Mr.  JU^iJlinnia.  Why  then  the  next  nature) 
question  is,  whether  there  was  an  ioquiry  about 
ar  nurse  P 

Mr.  Daly.  My  lard,  is  this  a  lefifal  question 
in  this  case  ?  I  have  not  an  opportimity  to 
cross-examine  what  a  third  person  says,  aod 
shall  that  be  evidence  to  deprive  me  of  my 
estate  P  Ask  if  Mrs.  Heath  oaade  any  enquiry 
about  a  nurse. 

Serj.  TiidaU.  The  qnestion  proposed  ie, 
whether  she  knows  of  any  enquiry  made  by 
lady  Altham  for  hiring  a  nurse,  of  her  own 
knowledge  ? 

Jury.  Do  you,  of  your  own  knowledMy 
know  any  thing  of  the  hiring  a  nurse  P — 'So, 
gentlemen,  1  do  not. 

Mr.  M^Manui.  Did  my  lord  and  lady  ever 
visit  you  P— They  did,  upon  my  word,  and  had 
the  child  with  them. 

What  child  P — A  boy,  master  James  w.e 
called  him. 

Pray,  whose  chihl  was  itP— Tt  wss  the\r 
child  in  all  appearance,  for  my  lady  was  very 
fond  of  the  child  as  any  mother  could  be. 

Give  an  account  of  what  passed  about  that 
child,  as  to  a uy  particular  instsnoes  of  fondneai. 

Mr.  Daly.  Yoo  caoikot  ask  that  question  ; 
it  IS  Res  inter  alioi  acto,  and  foreign  to  this 
woman's  prosecution. 

Mr.  M^'Manui.^  Pn^y?  bow  old  was  be  P^- 
I  believe  a  year  and  half,  and  if  a  month  mote 
I  cannot  exactly  tell. 

Whcu  was  this  visit  made  yott  P-^^t  ciimpt 
exactly  tell,  it  was  a  very  fine  ugf , 
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for  Pifjwrjf. 

4lf  tb«  year  was  it  P— In  harrcat, 
(he  Iatter-<od  of  barreit. 

How  loqjr  wai  it  belween  tbe  time  you  aw 
aay  hdj  witE  cbiM,  aod  tbe  time  jr<m  saw  bim 
at  your  borne  ? — It  was  more  than  a  year. 

How  old  WM  tbe  cbitd  wben  you  saw  it? — 
It  wai  a  year  and  balf  old  wbeii  1  saw  it. 

Court.'  How  did  my  lord  and  lady  treat 
that  cbild  ? — Am  a  father  and  mother  would 
treat  their  cbild ;  and  my  faidy  was  as  (bnd  of 
bfin  as  a  motber  could  be  pf  a  child/  kissing 
aod  embracing  bIm,  and  calltnc'  him  dear. 

In  what  year  was  that  t — ^Nay,  fbitb,  it  is 
bird  to  leH. 

You  must  tdil. — 1  beliere  ibe  cbild  was  bom 
in  tbe  year  171$i  I  think  be  was,  as  Well  as  I 
etn  remember. 

What  reaaao  baire  yon  for  thinking  so  f — 
By  tbe  brtter  end  of  April  after  I  was  to  risit 
bo-,  I  heard  masi  day  UMt  abe  was  brought*to* 
bed  of  a  son. 

Were  yon  by  at  his  birth  ?— I  was  not  1 
bard  there  was  great  joy  and  bonSres. 

Did  you  fee  vLb  bonfires  f — No,  I  was  not 
there. 

Mr.  M^Mamu-  Bow  came  they  to  bring 
10  joaog  a  cbUd  to  your  bouse? — When  my 
bdy  came,  abe  said,  Mrs.  Sation,  since  you 
would  not  bring  yonr  daughter  to  see  my  son, 
I  brought  my  son  to  see  your  daughter. 

Mt.Recprdtr.  I  insist  that  the  dedaratioB 
of  my  lady  in  no  efidence  at  aU.  ^ 

Court.  Gentlemen,  we  are  of  o{4nion  that 
tiie  declaration  of  Jady  Altbam  is  not  efidence 
sgaiust  Mrs  .  Heath,  and  therelbre  do  noi  let  us 
waste  oi|r  time  so  to  no  purpose. 

Mr.  Solicitor.  We  are  mistaken  if  we 
woold  put  tbe  declaration  of  lady  Altbam  as 
c^enee,  bat  we  have  a  right  to  know  the  wit* 
IMR*!  tpprebension  of  ber  declaration. 

Mr.  M^Munus.  This  witness  has  spoke 
^fff  materially,  that  my  lady  bad  a  big-belly, 
aod  was  with  chWA ;  I  hope  tbe  jury  Will  take 
notice  of  it,  that  being  one  of  tha  assignments 
^tlie  pegufy. 

€tPii*eicawinalion« 

Ur.  R.  Mdone,  I  think  you  have  s^d  that 
lord  Altbam  frequently  ii>?ued  you  to  .Don- 
nuae  ?—He  did. 

And  you  were  never  there  but  onpe  ?— Ne« 
Terbntonoe. 

Yoo  said  that  nobody  was  there  in  tbe  roam 
bat  them  two  ?— Yes. 

And  that  you  were  glad  of  it  ?— Yea. 

And  that  a  bottle  of  wine  and  glasses  weve 
brought,  and  my  lady  toasted.  Church  and 
Moff?-*Idid. 
,  You  gare  a  toeat  after,  of  Tl^e  boy  in  tbe 

Now  I  ask  you,  before  your  giving  that  toast, 

was  the^  any  conversation  about  her  being 

wiihchildi  or  any  thing  said  about  it?— Not 
at  all.  ^        »         '^ 

Was  you  told  in  the  mlour  that  she  was 

^itb  child?— !9otjM4ii  (herewaanodiaaoarsf 
afubntafter, 
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What  condition  of  life  wvre  yon  in?— My 
husband  waa  a  farmer  indeed. 

Who  did  he  derive  hia  intercat  nndar  N-tfa- 
dam  Plgot 

How  much  land  did  he  boM  ?^He  paM  lot. 
a  year  to  Madam  Pigot  at  that  time. 

How  much  hind  had  you  ?— It  waa  an  old 
lease,  we  held  above  SOO  acrea. 

What  was  tbe  land  worth  an  acraf— Why, 
really,  at  that  time  it  might  be  worth  four  sbn- 
Ktogs  an  acre. 

You  say  that  they  fVequentlv  visited  yon?-^ 
My  lord  did,  but  my  lady  tiever  was  there  but 
once. 

When  they  visited  you,  what  time  of  tha 

J^ear  was  it  ? — As  well  as  1  can  remember,  th* 
atter  end  of  harvest. 

Do  you  know  tbe  year? — lamnot  tell. 

Was  It  the  barvast  after  yon  viaited  thcai  ?r- 
No,  not  at  all. 

Was  it  more  than  one  ?— It  waa  man  tbas 
one. 

Or  two,  tbrpe,  or  four  bfter?— O  dear!  11 
was  not  so  much  ;  the  child  waa  i^bout  a  year 
and  half  old,  or  within  a  month  or  two,  I 
cannot  exactly  tell. 

jCan  yon  say  in  what  resgp  it  was?— Rcfdiy, 
I  believe  it  was  after  queen  Anne  died. 

In  what  manner  did  they  go  to  yonr  boose  ? 
—My  lady  roda  in  the  chariot,  aoo  had  a  maid 
that  carried  tbe  cbild,  and  my  lord  rode  with 
servants. 

What  was  tbe  servant's  name  in  tbe  chariot? 
—She  waa  a  good  tight,  clean,  wetl-dreased 
giri,  and  that  ii^  all  I  know. 

In  what  manner  was  tbe  cbild  dressed?— 
Ha  bad  a  red  coat,  and  oambrick  frock,  and 
fine  quartered  cap,  and  I  tbink,  a  red  ribbanil 
in  it. 

Was  it  a  eoat  and  breechea?— Not  a  coat 
and  breeches;  a  frock. 

Where  do  you  live  now  ?— I  live  now  in  tba 
county  of  Kilkenny. 

Where  there?— In  the  parish  of  ftowree,  al 
BallyTally. 

la  your  husband  living?— My  husband  la 
not  living. 

00  you  live  by  yourself  there  ?— I  live  with 
my  daughter,  and  we  live  under  my  lord 
tfonntgarret. 

What  harvest  Is  this  yon  speak  of  whan 
my  lord  and  lady  went  to  your  nouse  ?^— It  is 
so  long  ago,  it  is  hard  to  know,  I  mu^t  atudy  a 
while  to  think  of  it. 

How  can  yon  recollect  to  the  being  at  Dun- 
maine  to  a  day,  and  not  now  recollect  tbe  year 
they  went  to  see  you  ?— As  it  dkl  not  meddle 
with  me,  I  did  not  mind  it.  * 

Jur^.  Do  yon  know  any  thing  of  Mrs. 
Heath  P— I  never  bad  any  acquaintance  with 
ber,  I  beard  my  lady  had  such  a  woman. 

Court.  Who  do  you  call  next? 

Mr.  CaHaghan.  My  lord,  we  will  now  pro* 
doce  one  Evan  Thomas ;  he  is  a  basket-  maker; 
he  saw  my  lady  with  cbild,  saw  her  increase 
in  ber  pregnancy,  and  made  the  cradle  aft^ 
she  waa  brought  tp-bedi  and  was  paid  for  it. 
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Evan  Tkomoi  tworn. 
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Mr.  Callaghan.  Pray,  did  you  kDOW*  the  late 
lord  AUhanf  P 

Evari  Thomas,  Yes,  and  please  yoa. 

Did  yoa  know  my  lady  ?— I  knew  her  very 
well. 

Where  did  you  live  in  the  year  1713?— In 
that  year  I  lived  in  Ross. 

Where  did  you  live  in  1714? — I  worked  in 
Boss  the  most  of  the  year  1714. 
'  Did  you  see  my  lady  in  those  two  years  ?— 
1  ha?eseen  her  at  our  church  some  several 
^mes;  in  the  year  1714  I  have  seen  her  there, 
^  the  best  of  my  knowledge. 

How  often  did  you  see  her  there? — I  seen 
ber  two  or  three  times,  to  the  best  of  my  know- 
ledge ;  but  she  might  be  there  oAeoer,  for  any 
Ihin^  1  know. 

.  Did  she  appear  to  be  a  slender  woman,  or 
with  child  ?— She  appeared  to  me  as  if  with 
4ehiid,.to  the  best  of  my  knowledge.  . 

Did  she  appear  to  be  big  with  child  ? — Not 
«o  v:ery  big  because  of  their  hoops ;  I  saw  ber 
lianded  Jnio  the  coach,  or  tbe  chariot,  or  one 
^them. 

What  trade  do  yoa  follow  ? — I  am  one  that 
snakes  all  sorts  of  basket-work  that  are  made 
in  the  kingdom. 

Mr.  Daly,  What,  all  sorts  of  basket-work? 
—1  do  not  say  the  best  of  all  sorts. 

Mr.  Callaghan.  Did  vou  ever  do  any  work 
for  lady  Altham  ? — I  did. 

Tell  what  it  was?— She  sent  a  servant  to 
me. 

Court.  How  do  you  know  she  sent  him  ? — 
He  told  me. 

Did  you  carry  any  work  to  her  house? — 1 
did  not. 

What  was  it  you  made? — I  made  in  the 
year  1715,  to  tbe  best  of  my  knowledge,  a 
cradle. 

^  Did  you  carry  it  to  lord  Altham's  house  ?— 
Ko,  please  your  lordship,  I  did  not. 

Who  did  you  deliver  it  to  ? — I  delivered  it  to 
'a  man. 

Name  him.— They  told  me  be  was  one 
Rowley,  a  house  steward. 

Did  you  know  him? — I  was  nothing  ac- 
quainted with  the  man,  but  he  told  me 

Do  you  make  the  same  kind  of  cradles  for 

^poor  people  as  for  people  of  fashion ;  what  sort 

of  cradle  was  it? — ^A  good  cradle,  I  delivered  it 

to  the  servant,  as  I  suppose,  his  name  was 

Rowley,  I  was  told  so. 

Did  you  see  the  cradle  carried  to  any  parti- 
cular place  ?— No,  be  look  it  from  me  out  of  the 
bouse  and  gave  me  two  crowns  for  it. 
.     Jury.   What  became  of  the  cradle? — I  do 
not  know,  but  he  took  it  away. 

Court.  Wkefe  is  Rowley  ? — I  do  not  know. 
,.   Mn  CalUighan.   For  whom  did  you  make 

.4bat  cradle  ? — Why,  the  man  came  to  me 

..  Do  yuu  know  whom  vou  made  it  for? — He 
.'bespoke  it  for  my  lady  Altham. 

Mr,  Harward.  It  is  straoge  to  my  imagina- 
Imii,  my  lord,  that  it  thould  be  suspected,  that 


a  man  employed  SO  years  ago,  to  make  a  cradle, 
could  be  guilty  of  any  contrivance. 

Court.  But  this  contrivance  mav  be  withia 
ibese  four  months,  these  six  months,  or  these 
twelve  months,  and  if  hearsay -evidence  will 
convict  a  person  of  any  crime,  it  may  of  trea- 
son, and  who  is  or  can  be  safe  ? 

Mr.  Just.  BlennerKasset.  If  you  have  Row- 
ley, there  would  be  something. 

Mr.  Harward.  With  submission,  my  lonl, 
the  Court  cannot  know  whether  we  are  but  of 
the  way  or  not ;  whatever  secrets  are  in  this 
cause  are  only  revealed  to  us  by  the  managers 
of  it,  and  we  advise  them  in  the  best  manner 
we  can  to  prosecute  it. 

Court.  As  the  time  is  far  spent,  we  only  beg^ 
of  you  to  go  on  in  yoiu*  own  way.  Call  your 
next  witness.  r 

Martha  Tenant  sworn. 

Mr.  Harding.  My  lord,  I  am  instructed  that 
this  witness  was  in  company  with  lord  and 
lady  Allham  the  winter  after  the  queen's  death , 
and  saw  my  lady  with  child,  and  that  she  wa^ 
quick  with  child  at  that  time. 

Court.    I  never  heard  that  there  was  safety 
in  a  multitude  of  witnesses ;    1  have  heard  it, 
read  it,  and  you  know  it,  that  in  a  multitude  of* 
counsellors  there  was  safety,  but  never  in  a 
multiplicity  of  witnesses. 

Mr.  Solicitor.  For  my  part,  my  lord,  I  think 
we  have  established  very  fully  the  first  part  ot 
this  indictment,  not  to  take  up  any  more  time  i 
but  curiosity  makes  people  glad  to  see  the  bot- 
tom of  it.  , 

Mr.  Harding.  Pray,  did  you  know  Arthur 
late  lord  Altham? 

Martha  Tenant.  I  did  not  know  him,  I  saw 
him  once,  and  to  ffiy  knowledge  never  since, 
nor  before. 

Did  you  know  bis  wife? — I  saw  her  at  tb^ 
same  time  at  dinner. 

Where  did  you  see  them,  and  when  ? — I  saw 
them  at  one  Arthur  French's  in  Fleet-street, 
they  lodged  in  Fleet-street. 

When  was  it  you  saw  them  there?— I  will 
tell  you  how  1  came  to  visit  there 

What  year  was  it  you  saw  them  there?-— 
Well !  I  cannot  justly  tell  the  year,  but  it  was 
about  the  time  that  they  were  Whig  and  Tory, 
and  that  way. 

Pray,  recollect  yourself. — 1  believe  it  was 
about-  ■!  cannot  exactly  tell ;  I  believe  the 
year  queen  Anne  died,  there  or  thereabouts. 

Was  it  before  or  after  the  queen's  death  f — 
And  that  I  cannot  tell  you  neither;  but  Pll  tell 
yoii  the  time  of  the  year,  it  was  about  Christ- 
mas, but  I  canfiot  tell  whether  17 14  or  1715. 

Did  you  observe  Tvhether  my  lady  was  or 
was  not  with  child? — 1  will  tell  you  what 
brought  me  there,  the  vvhole  truth  is  this :  Mr. 
French,  every  one  knew,  married  my  lady 
Davis's  daughter,  and  she  was  a  relation  of 
mine ;  and  upon  the  marriage  I  entrusted  hini 
money,  iEind  went  to  dunn  nim,  tod  wheki  I 
came' there  I  savv  it  great  dinner  and  prepara- 
I  tioQA  makiog^y  and  ittked  th«  reason  of  it. .  S4yft 
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I,  what  is  the  meaning  of  all  these  doinj^fs,  and 
Toa  have  not  sot  your  wife's  fortune  ioto  your 
hands  yet  ?  It  is  very  ill  done  of  you 

Tell  what  you  know  of  lady  Altham  there. 
Tell  what  yon  know  yourself. — 1  will  tell  vou 
all  I  koow  myself.  I  stayed  there,  and  wncu 
diouer  was  over  1  saw  in  the  drawing-room  my 
ladv  Ahbam  as  they  said  she  was. 

Did  yoo  know  her  ?— Not  I  indeed. 

Cao  yoo  say  it  was  she  ? — ^They  said  it  was. 

Bot  voQ  must  ooly  say  what  you  know?-<- 
lYelly  f  caanot  tell  you  any  more  then. 

Did  any  remarkable  incident  happen  while 
joo  were  at  dinner  there  ? 

Court.  Did  she  take  the  title  of  lady  Al- 
tham f — -She  did,  and  my  tord  was  there. 

Did  you  ever  see  them  before  P— 1  never  saw 
them  liefore  or  after,  nor  knew  none  of  those 
lords  or  ladies. 

Mr.  Harding,  What  sort  of  a  woman  was 
she? — A  lust^  woman,  but  my  lord  had  two 
eyes  at  that  time,  and  they  say  he  had  but  one 
after. 

What  did  yoa  obsenre  of  my  lady  that  day  P 
—She  came  out  after  dinner  and  was  sick ;  she 
came  into  the  drawing-room  and  they  unlaced 
her. 

Who  ? — My  lady  Altham,  she  was  called  so, 

Mr.  Harding,  Inform  the  Court  and  the 
jory ,  whether  any  remarkable  incident  happen- 
ed while  you  were  at  dinner  there. — She  was 
taken  sicK  after  dinner,  and  came  out  into  the 
drawing- r^ro,  and  we  unlaced  her,  and  my 
lord  said,  Mrs.  French,  it  will  be  your  turn 
soon  to  be  in  the  same  condition  ;  and  that  is 
all  I  had  to  say. 

What  ivas  the  occasion  of  his  saying  so? — 
The  occasion  was,  that  Mrs.  French  was  a  new- 
married  woman. 

Mr.  Reorder.  She  says,  she  did  not  know 
cither  lord  or  lady. 

Martha  Tenant.  Nor  the  young  man,  nor 
the  old  man. 

Mr.  Harding.  Inform  the  Court,  whether 
any  body  fainted  away,  and  whether  any  ac- 
cooot  was  siren  of  that.— My  Udy  was  sick, 
and  nnlaoed,  and  my  lord  said,  Mrs.  French, 
It  will  be  your  torn  next ;  and  that  is  all  I 
know. 

Anoitaee  Toole  sworn. 

Mr.  Morton*  We  produce  this  witness,  my 
lord,  who  is  a  mantua-maker  by  trade,  to  prove 
that  she  made  a  silk  gown  for  lady  Altham, 
and  fitted  it  on  in  the  presence  of  the  traverser, 
and  that  my  lady  was  then  with  child. 

Mr.  Morton.  Did  you  know  my  lady  Al- 
tham ? — Anastace  Toole,    1  did.  Sir. 

What  bosiness  did  you  follow  ?^. Mantua- 


Were  yoo  at  any  time,  and  when  employed 
by  her  to  do  any  work  for  her?— I  lived  with 
Mrs.  Wright  the  year  that  qoeen  Anne  died, 
for  nay  hosband  went  to  live  in  the  county  of 
Carlow ;  1  went  to  her  the  latter  end  of  the 
year  1714,  ^deeu  Anne  died  in  August,  and  the 
Caadtenas  ioUowADg— — 
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What  year?— The  Candlemas  after  qoeea 
Anne  died.  And  my  mistress  sent  me  with  the 
coat. 

To  what  olace?— To  Dufamaine. 

What  did  you  observe  when  you  went  there? 
—That  her  ladyship  was  big-bellied. 

Did  you  ever  fit  any  gown  upon  her  ?— I  did. 

Who  was  present  when  you  fitted  the  gownf 
—Her  own  maid,  Mrs.  Heath. 

Would  you  know  her  Jf  yoo  saw  her  ?— Yet,, 
that  is  she,  I  believe. 

Now,  pray,  what  condition  did  my  Udy  ap- 
pear to  be  in  then  ? — Her  ladyship  seemed  to 
be  in  her  last  quarter,  or  pretty  nigh  it,  for  she 
was  a  tall  woman,  and  carried  her  belly  vefy 
well. 

Cotirir.  You  observed  that  she  was  biir-bsl- 
lied  ?~.I  did. 

Had  ;j^ou  had  a  child  at  that  time?— I  ha«r 
had  a  chiki  and  had  buried  it. 

Were  yoo  an  apprentice  girl  then  ? — No,  my 
husband  waa  gone  to  Mr.  Wall's  in  the  coonty. 
of  Carlow,  and  I  worked  with  Mrs.  Wright. 

Mr.  Morton,  Were  yoo  married  at  thai 
time  ? — Yes,  Sir,  I  was. 

Yoo  were  not  an  apprentice  ? — 1  was  not. 

Do  yoo  know  any  more  of  my  lady's  being 
with  child  ?W— I  saw  mv  lady  in  lloss  with  tho 
child,  and  made  a  coat  for  the  child. , 

How  long  waa  it  after  that  yoo  saw  the 
child  in  Ross  ? — 1  cannot  tell  how  long. 

Who  gave  you  the  stuff*  to  make  the  coat  for 
the  child  ? — My  lord  himself,  he  bought  it  at 
Mr.  Harvey's. 

What  stuff  was  it? — One  side  was  a  bios 
sattin,  and  the  otiier  a  yellow. 

How  long  after  y(Mi  fitted  the  gown  on  my^ 
lady  was  it  that  you  saw  this  child  at  Ross  ?-• s 
After  my  lady  came  to  my  mistress  to  lodge  In' 
Ross. 

Was  it  three  months,  or  four  months,  or  six 
months  ? — Oh !  it  was  more  to  be  sure. 

Can  vou  tell  how  long  ? — I  cannot  tell  more 
than  what  I  know. 

Was  it  a  year  after  you  fitted  the  gown  that 
you  saw  the  child  at  Ross  .^— It  was. 

Was  it  any  more? — Indeed  I  cannot  justly^ 
tell  you  as  to  that  part  of  the  story. 

Was  Mrs.  Heath  present  when  you  fitted  on' 
the  ffown  ?— She  was  bv,  and  me  me  a  pieoo^ 
of  wliiie  ribband  to  tie  tne  shoulders  of  it. 

Had  my  lady  left  my  lord  at  this  time  whe» 
you  made  the  gown  for  the  child  ? — She  had. 

Was  it  a  new  gown  Tou  made  for  my  lady, 
or  did  you  alter  an  old  one  ?-*It  was  a  ne«r 
one,  a  new  white  damask. 

How  often  did  you  see  the  child,  and  where  r 
—Never  but  once. 

Where  was  that  ?— At  my  mistress,  Wright's.' 

Where  is  that  ? — At  her  own  house  in  Koss^ 

Was  that  before  or  after  the  coat  was  made 
for  him  ?— It  was  after. 

Did  yoo  never  see  him  before  ?— I  never  saw" 
him  before,  but  that  one  time. 

Court.  Did  you  see  the  child  at  the  time  toy 
lord  gave  you  the'8|lk  to  make  the  ooat  ?— N0|' 
my  Mvdi  1  did  not* 
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Mr,  tUcm-dtr,  How  long  afier  yon  made 
tbe  goWD  was  it  you  saw  a  child  ?— ^l  caonot 
justly  tell  how  long* 

Did  you  do!  say  It  was  a  year  ?— I  believe  it 
was. 

Was  it  more,  a  year  and  a  half,  or  two  yean  ? 
-rl  caoDOt  tell  whether  a  year  and  half,  or  two 
years. 

Was  the  child  weaned?— He  was  at  that 
lime.  % 

1  ask  you,  upon  your  oath,  was  it  two  jears 
afler  you  made  the  gown  ?—• •!  cannot  jostly 
tell  you  how  long ;  it  was  two  months  after 
my  lord  gave  me  the  silk. 

But  I  must  know  how  long  after  yon  made 
thegown  for  my  hidy  ? — I  cannot  tell  that. 

When  was  jt  that  mr  lord  gave  you  the 
rown  for  the  child  P — After  vny  lady  came  to 


flown 

Ross. 


When  did  she  come  to  Ross  ? — 1  do  not  know 
when  she  came  to  it ;  I  know  she  came  on  a 
Sunday  evening. 

Where  did  she  lodgfe  when  you  saw  the 
fftiild  ?—• She  lodged  fit  Hoss  then. 

Where  there?— At  Mrs.  Wright's. 

Did  you  hear  of  the  separation  of  my  iord 
and  kuly? — I  did. 

Was  It  before  or  after  they  parted  that  yon 
•aw  this  child  at  Airs.  Wright's?— It  was  after 
tfaey  parted. 

Who  brought  him  io  Wright's  ? — I  caooot 
tdl  who  brought  hidi. 

Did  my  lady  lodge  at  any  other  place  before 
•he  went  to  Wright's?— Yes. 

Where,  and  how  long  ? — At  captain  Butler's, 
I  believp  six  weeks  or  two  months. 

Where  did  she  go  from  captain  Butler's?— 
She  then  came  to  my  mistress's. 

How  long  did  she  stay  there  ?— To  the  best 
of  my  knowledge,  a  twelvemonth. 

I^en  was  it  that  this  child  came?— After 
•he  had  been  a  considerdble  time  at  Mrs. 
Wright's. 

How  long  ?— I  cannot  tell  how  long? 

How  old  was  he?— About  two  years  old. 

Was  it  half  a  year  after  my  lady  ca^ie  to 
Wright's  that  you  saw  the  child  ?— I  cannot 
justly  tell  you. 

Do  you  know  Mnf.  Heath  P— I  have  seen 
ber  before ;  yes,  1  know  her. 

Where  was  the  first  time  you  saw  her  ?— 
The  first  tiuSe  I  saw  her  was  at  Dunmaine, 
and  every  day  after  she  came  to  lodge  at  my 
mistress's. 

Jury.  You  say  you  saw  a  child  at  Wright's 
tbout  two  years  olu  ? — I  did. 

Whose  child  was  it  you  saw  there  ?— My 


s,  Sir. 


hdy' 

Who  told  you  It  was.  my  Udy's  child  ? — ^My 
mistress,  Mrs.  Wright 

Did  my  lady  herself  tell  you  it  was  her 
child  ?-^r  had  no  conversation  with  my  lady. 
J  watf  forking  at  doctor  Elliot't  on  tbe  other 
vide  of  the  way. 

CourL  Are  yon  foipg^  gentlemen,  to  th« 
fame  point?  ^ 


Mr.  Mac  Manu$.  1  believe,  my  lord,  every 
eviflenoe  that  goes  to  the  first  point,  will  go  to 
the  second. 

Serj.  MankulL  The  next  evidence  that  we 
shall  produce  is  Anne  Bennet ;  she  was  a  ser- 
vant to  Mrs.  Giifard  of  Bally  sop,  a  lady  who 
appeared  at  a  former  trial ;  she  lived  with  her 
some  years,  and  often  saw  my  lady  with  child, 
and  heard  her  mistress  talk  of  her  being  big- 
bellied. 

Jmrne  Bentut  wwmn. 

Serj.  Marthall,  Did  you  know  my  lord  and 
lady  Altham  P — Anrie  Bennet,  Yes,  1  did. 

When  did  you  know  them?— *The  latter  eni 
ol'the  year  1714. 

Where  did  they  live  when  yon  knew  them  f 
—In  Dunmaine. 

And  where  did  you  live  then  ? — I  lited  al 
Ballysop. 

With  whom  there  ?— Mrs.  Giffiurd. 

Can  you  say  in  what  circnmstances  ladj 
Altham  was,  in  respect  to  her  health,  when 
you  knew  her  ?— When  I  saw  her  first  of  alf, 
gentlemen,  it  was  about  Christmas  time,  whe* 
ther  before  or  after  I  cannot  tell ;  and  th^  next 
time  it  was  after  Christmas,  and  she  looked 
pretty  round  ;  and  I  said  to  mv  mistress,  had 
my  lord  and  lady  never  a  child  r  No,  says  she, 
she  nev#r  had. 

Court.  Did  yon  see  my  lady  with  child  ?•*-• 
I  tbonght  she  looked  very  round,  my  lord. 

Can  you  say  whether  she  was  with  child 
or  not  ? — Indeed  I  believe  In  my  heart  she  was. 

For  what  reason  did  you  think  so^ — Be- 
cause I  was  the  mother  or  a  child  mysalf,  and 
knew  how  she  was,  she  took  a  distaste'  to  tic- 
tuals  at  the  table. 

How  old  were  you  then  ? — ^Twenty  years  of 
a^,  I  was  the  mother  of  a  child,  and  a  mar* 
ned  woman  too. 

You  do  not  appear  now  to  have  been  thai 
age  at  that  time  ?— Indeed  then  I  am  5S  yeara 
orage. 

Do yoQ  know  any  mdre  than  that?— No. 

[Cwas«a¥aminati— .] 

Mr.  Tx  Hunte*  Yon  say  you  Hved  with  Mra. 
Giffanl  ?— I  did. 

How  often  did  my  lady  Altham  visit  Mia. 
GiffardP— 8ke  vintad  time  limes  while  I  waa 
there. 

And  how  often  did  yoor  mlstrcsB  visit  my 
lady  ? — She  vikited  my  lady  twice. 

Was  there  any  great  intimacy  betweea 
them? — There  was  no  great  intimacy,  mora 
than  that. 

Did  yonr  mtstrem lie  in  while  voirirere In 
the  service  ? — She  never  did,  nor  I  do  not  be- 
lieve she  had  a  child  after  I  left  her. 

When  did  yoo  leave  her?— I  left  her  in 
February,  171A. 

And  row  long  belfare  bad  she  had  a  child  ?•*« 
I  cannot  tell,  the  child  was  running  about. 

Was  she  with  child  in  your  time  ?— I  can- 
not tell  whether  she  waa  with  childi  for  T  did 
sot  wash  fur  her. 
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Seij.  Manhall.  What  reason  bad  joa  1o 
induce  ywa  to  beliefe  lady  Altham  was  whh 
chiSd  ? — Because  she  took  a  distaste  against 
Tictuals,  and  was  very  round. 

Did  yoa  see  ber  after  in  any  place  P— Never 
saw  her  before  or  after. 

Cixurt.  Whoni  do  vou  call  next  ? 

Mr.  Soiicitor.  I  bafe  taken  up  a  witness, 
ooe  Edmond  Howletts,  who  brioffs  the  matter 
directly  home  to  the  traverser.  My  lord,  be 
is  a  pedlar,  a  man  that  sells  dianer,  and  other 
dotba  abonl  the  ooantrv,  and  lie  will  shew 
that  she  bought  diaper  ror  the  cbUd's  ose  just 
before  the  birth. 

Mr.  Edmond '  Malone,  Every  one  knowa 
that  tlie  material  perjury  is  tba  birth,  and  if 
they  had  not  a  mind  to  raise  a  dust,  they 
wonld  go  to  thai  directly. 

Edmond  HowUtts  sworn. 

Sol.  Gen.  Did  yoa  know  my  lord  and  lady 
lltbamf 

Edmond  EowUiti.  Yes,  I  did.  Sir. 

Do  you  know  any  thing  of  a  child  that  they 
had?— Yes.  1  did,  Sir. 

Give  an  aoconnt  of  wbal  you  know  about 
it. — TTie  first  time  I  was  resorting  that  bouse 
with  goods  on  my  back,  and  the  first  I  sold 
there,  there  was  a  woman  there,  a  waiting- 
maid,  they  called  Mrs.  Heatli. 

Do  yoo  know  her  ? — I  do  not  know  whe- 
ther 1  wonld  or  no. 

Well,  go  on  and  tell  your  story.— And  she 
boo^bt  a  piece  of  diaper  from  rae  for  my  lady's 
service  against  her  lying  in.  There  is  a  brogue 
npoo  my  tongue.  Sir,  I  cannot  speak  very 
prrcier. 

nhat  did  she  binr  the  diaper  for? — ^The 
diaper  was  provided  for  lying  in,  for  clouts. 

For  whose  lying-in  ? — Lady  Altham's. 

Who  told  you  so  ?— The  woman  they  called 
Mrs.  Heath. 

Would  you  know  her  if  you  were  to  see  her  ? 
—I  did  not  see  her  these  many  years. 

Do  you  know  that  gentlewoman  there? — 
She  is  fatter  now  than  she  was  at  that  time. 

Is  that  she  ? — ^Why,  Sir,  I  could  not  swear. 

Is  that  woman  like  her? — Why  then,  she 
is  like  her  sure  enough,  to  the  best  of  my 
knowledge. 

How  often  did  you  see  ber  before  that  time  f 
—Scleral  times  after  that. 

What  time  was  that?  Recollect  as  near  as 
yoa  can.— Why  then,  Sir,  it  was  a  little  aAer 
Christmas. 

What  year? — ^I  believe  it  is  SO  years  now, 
to  the  best  of  my  knowledge. 

Do  you  keep  any  book  of  your  business  ?*^ 
I  do  not  keep  a  book,  nor  I  do  not  know  bow. 

What  goods  did  yon  carry  to  sell  ? — I  carried 
Unen  cloths,  and  cambricks,  and  holland,  and 
han^keicbieifk^ 

Do  yoa  follow  that  trade  now?— 1  lefl  off 
that  tn^  about  seven  yeara  ago. 

How  long  did  yon  follow  it  ? — I  followed  it 
35  years,  and  I  was  a  castomer  at  that  honse 
that  time. 
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Did  700  see  any  thing  relating  to  this  child 
at  any  time  after  thatr — After  that,  T  wan 
there.  Sir,  and  my  lady  Altham,  and  ber  maid, 
and  the  nurse,  and  the  child  were  coming  oat 
of  the  pleasnre  garden,  and  when  they  saw 
me  they  went  back,  and  tliey  bade  me  come  in 
and  open  my  pack  there  ?  and  my  lady  bid 
the  narse'ask  what  she  wonld  have ;  and  said, 
Mrs.  Heaili,  we  will  see  if  be  has  a  white  Silk 
hood  or  handkerchief,  and  she  bongbt  a  white 
silk  handkerchief,  and  i^d  border  about  it. 

Was  it  bought  for  the  nurse  ? — It  was. 

Who  bought  it  ?— Mrs.  Heath  cut  it  ol*  of 
my  piece,  and  paid  me  the  money  that  wj 
ladv  gave  to  her. 

And  who  gave  it  to  the  norse  ?— Mra.  Heath 
gave  it  to  ute  nurse  before  my  face,  and  ngr 
lady  bongbt  a  ribband,  and  Mrs.  Heath  pat  it 
on  the  child. 

Pray,  give  an  accoont,  do  yon  know  any 
thing  else  about  the  child  r  Do  you  remember 
that  my  lord  and  lady  parted  ?— They  parted 
to  my  sorrow,  Sir. 

How  so  ?— Ttiere  was  four  pounds  two  shQ- 
jings  due  to  roe :  m  v  lady  bought  a  piece  of 
hoUaod  for  five  pounds  five  sbillinffs,  and  she 
gave  me  a  guinea  in  part ;  and  the  day  the 
dispute  came  between  them  I  was  going  that 
way  about  some  affair  of  my  own,  and  I 
heard  of  it  within  half  a  mile  of  Donmabe. 

Howfbr  did  you  live  from  Dunmaine?-^- 
About  two  miles  I  lived  from  them ;  and  1  was 
going  about  my  business,  and  1  beard  tbeneiaiey 
there  was  a  great  deal  to  do ;  and  on  acoonnt 
of  my  money  due  to  me,  I  went  to  the  house 
to  see  after  it,  if  1  could  ret  It ;  and  when- 1 
came  near  the  bouse,  all  the  servants  were 
going  to  and  fro,  and  I  was  looking  on  thetnt 
and  I  saw  my  lady  in  a  coach  or  chariot,  1  do 
not  know  which  it  was.  God  forbid  1  shoald 
wrong  my  own  soul ! 

Court,  Take  care  that  yoa  do  not ;  hnre  a 
oare  what  you  say. 

Hawktts.  I  stood  there  and  saw  my  lailF» 
and  Mrs.  Heath,  and  the  child  in  the  ooacn. 
My  lord  came  do^n  stairs  in  a  great  paask»» 
and  asked  Where  was  the  child  ?  And  some  ef 
the  servants  said,  My  lady  has  it  in  the  coach  ; 
and  just  aa  be  was  going  to  throw  down  every' 
thing  about  him,  be  took  the  child  from  her* 
And  my  lady  said,  Pra^,  my  lord,  did  not  you 
sive  me  j^our  word  and  honour  that  yoa  wodid 
let  the  child  go  with  me  wheresoever  I  woidd 

fo  ?  says  she  ;  and  took  ber  white  silk  bend* 
erchief  out  of  the  place  where  it  was,  and 
wiped  her  face,  and  kissed  the-cliild  at  parting. 

Did  you  see  Mrs.  Heath  there ;  was  she 
present  at  this  transaction,  or  was  ^e  not?-* 
She  waa  the  same  person  that  was  with  my 
lady  Altham  that  day. 

CourL  Did  the  child  go  in  the  coach  f «— Net 
at  all,  Sir. 

Jtcry.  What  day  was  it  that  this  happened  f 
— ^To  the  best  of  my  knowledge,  it  was  Snu* 
day, 

1  ask  ypu  the  day  of  the  month  f-^-I  do  not 
keep  the  month  at  ail,  I  am  no  schobtr. 
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What  time  of  the  day  was  it  ?— To  the  best 
of  my  knowledge,  about  ten  or  eleven  o'clock 
'in  the  morning. 
'     Was  it  a  coach  or  a  chariot? — I  cannot  tell. 

[Croes- ezaminattoo.  ] 

Mr.  Spring.  How  long  have  you  heen  a 
dealer  in  the  linnen- trade  ? 

HowUtit,  I  belie?e  these  85  years. 
How  old  are  you  f — I  am  55  years  old. 
Where  did  you  live  at  the  time  yon  saw  this 
«hild  ? — At  Ballyteskin,  within  three  miles  of 
.Ross. 

Where  in  1713  did  you  live  ? — I  cannot  tell ; 
I  am  no  scholar. 

Where  in  the  year  1718  f — I  cannot  tell  that 
year;  I  do  not  understand  your  years  that 
way.  ,  , 

Where  did  you  live  twenty  years  ago  ?— In 
the  town  of  Ross. 
Do  you  know  one  Eleanor  Murphy  ?— «I 
.  did,  Sir. 

What  relation  is  she  to  you  ? — 1  have  one 
Nelly  Murphy  a  sister  of  mme. 

llow  lon^  has  she  heen  married? — I  believe 
she  is  married  these  20  years,  or  near  it. 

Is  not  she  married  30  years?—!  cannot  tell 
'  whether  she  be  or  no. 

Is  she  married  29  years  ? — Indeed  I  cannot 
"tell,  Sir,  whether  she  be  or  no ;  I   was  not  by 
when  she  was  mamed ;  she  married  in  the 
'  comity  of  Dublin  here. 

What  name  did  she  go  by  30  years  ago? — 
Only  her  own  name. 

Vl^hat  was  that  ?— Howletts. 
What  name  did  she  go  by  29  years  ago  ? — 
^  I  believe  Howletts. 

Can  you  write  or  read  ?— No,^  I  cannot,  Sir, 
and  I  am  sorry  for  it.  ' 

Were  you  ever  agent  to  any  gentleman  in 
'  the  county  of  Wexford  ? — I  am  after  looking 
after  jM>me  land  belonging  to  Mr.  Baily. 
Were  you  ever  agent  to  him  ? — No. 
Did  you  ever  make  any  affidavit  by  the 
'  nameot  agent  to  Mr.  Benjamin  Baily  ? — ilah ! 
Did  you  ever   call  yourself  agent? — My 
lord,  it  was  a  mistake  if  1  called  myself  so. 
Who  drew  that  affidavit  for  you  ?— I  cannot 
'  tell  any  such  thing. 

^  Court.  Now  tell  me  troly,  who  wrote  that 
affidavit?  Did  yon  make  an  affidavit? — Only 
what  1  swore  before  the  commissioners. 

Who  were  they? — Upon  my  word,  I  can- 
not tell. 
Mr.  Spring.   Was  there  a  paper  wrote  for 
'  you  to  swear,  or  pot  your  mark  to  it? — Hah  1 
Did  not  you  swear  an  affidavit  before  Dr. 
"  Stopford  in  August  last? — Yes,  I  do  not  know 
'  but  J  did. 
^   '  Bnt  you  know  whether  you  did  or  not? — 

Tf  hy«  I  believe  I  did. 
*-^  Was  it  read  to  you  before  you  swore  it?— 
^  It  was  r^d  to  me  sure  enough. 

Who  read  it? — ^There  was  a  gentleman 
•  ihere.^     - 

WI|At  is.  his  name?— 'Somebody  belonging 
^  1k>oIr,  Anncsley. 


What  is  his  name,  man?— Upon  my  word  I 
cannot  tell. 

Upon  your  oath,  who  was  he? — Upon  my 
word  1  cannot  tell  the  person. 

Court.  Gentlemen,  this  man  was  asked  wlie* 
ther  he  made  an  affidavit  by  the  name  of  accent 
to  one  Mn  Baily  ;  he  would  not  answer  for  a 
great  while,  but  seemed  to  prevaricate,  and  at 
last  said  it  was  a  mistake  if  he  called  him;ielf 
an  agent.  He  then  was  asked  if  the  affidavit 
was  read  to  him,  and  afler  some  hesitation 
owned  it  was  read,  but  does  not  say  b}'  wlionij 
but  says  he  was  sworn  by  Dr.  Stopford,  in 
August  last. 

Mr.  Spring.  Upon  yonr  oath.  Sir,  who  was 
it  that  read  the  affidavit  to  you?— -I  cannot  tell 
you,  upon  my  oath. 

Was  it  drawn  in  Dublin,  or  the  county  of 
Wexford  ?— To  the  best  of  my  knowledge,  in 
Dublin. 

Where  was  it  drawn? — 1  told  you  all  I  had 
to  say. 

Who  wrote  it  for  yon  ?— Ifl  knew  that,  *I 
would  tell  you.    There  was  a  clerk  there. 

Who  was  he? — Somebody  that  was  belong- 
ing  to  Mr.  Annesley. 

Did  you  tell  all  you  knew  in  the  county  of 
lyexford,  or  city  of  Dublin  ? — In  Dublin. 

Did  you  likewise  tell  it  in  the  county  of 
Wexford?.-!  did  not  till  I  told  it  here. 

Was  your  affidavit  read  to  you  ? — ^Yes,  it 
was. 

Who  read  it  ?— 1  cannot  tell. 

Were  you  there  (telled  dgent  to  any  body, 
and  whom  ?-.-It  was  a  mistake,  if  I  wss. 

Were  you  called  so,  or  not  ? — I  told  them  I 
minded  some  land  belonging  to  Mr.  Baily. 

Court,  Did  they  call  you  agent,  or  iiot?-^ 
To  the  best  of  my  knowledge,  they  did  not  call 
me  so.  All  the  world  knows  1  was  no  fit  man 
to  he  an  agent  to  a  gentleman. 

Mr.  Spring,  Had  the  coach  two  wheels,  or 
four  wheels,  you  saw  my  lady  go  away  in  ? 
—There  was  four  wheels. 

Was  it  open  like  a  chair,  or  close? — It  was 
close. 

Do  you  know  the  difference  between  a  coach 
and  a  chariot? — 1  cannot  tell  the  difference. 

Yon  say  it  was  not  open  ? — I  know  it  w^s 
not  open. 

How  many  horses  were  there  ?•— I  cannot 
tell,  I  think  there  were  four  or  two,  I  cannot 
tell  which. 

Was  it  four,  or  tvro,  or  six  ?-- -Two  or  four, 
I  cannot  tell  u  hich. 

Who  was  coachman? — One  Dennis  Caun- 
ton. 

How  many  brothers  and  sisters  have  yon 
that  are  witnesses  in  this  cause?  Have  you 
ever  a  sister  that  lived  with  ene  Macnamee  ?-- - 
I  cannot  tell  whether  it  was  or  not. 

Did  yonr  sister  Eleanor  Murnhy  live  with 
Macnamee? — I  cannot  tell  whether  it  was  or 
no.  ^ 

.  Do  you  know  any  body  she  lived  with  f — It 
was  from  captain  Butler's  at  Ross  that  she 
went  to  lord  Altham's. 
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DoJmlEMlPtheliiMftbftttbe  wetotthflM? 
•^Indeed,  if  I  bad  koowD  thif  trouble,  I  would 
haow  m  great  deal  more  oi'it. 
•  Was  it  before  or  after  you  aold  fbe  Hum 
tkac  your  aiatei*  w^ot  to  tbe  aervita  f-^Sbe  was 
not  there  tbe  first  time  I  aold  tbe  clouts,  aod 
she  went  tbere  a  Itttle  atW.      ^ 

Couri.  Did  you  travel  tbe  kingdom  romd 
witb  your  liuens  ?-^OBly  tbe  county  of  Wex- 
ford. 

Comrt,  I  am  sulrpriavd  tbeDj  that  you  do  not 
kooir  the  difference  between  a  coach  and  a 
ebariot. 

Mr.  Spring,  Do  you  kn^w  thu  graaiadipaa 
of  tbe  sun  ? — ^I  do. 

Where  did  yuci  \irk  then?— I  lived  then  at 
BsUyteakin..  I  do  not  know  but  I  was  in  the 
boose  of  Dunmaine  that  day,  and  coming  home 
wiibio  ha4f  a  miia  of  my  own  houaa  when  tbe 
eehpse  came  npoo  me. 

Were  npt  yoo  in  Dnnmaiae  boose  Ibait  day  ? 
•-I  am  not  sore  I  was  there,  I  was  tery  near 
them  I  am  aure  in  tbe  road  home* ' 

Say  apow  your  oath,  whether  yon  were  net 
ia  the  house  of  Dunmatoe  tbe  day  of  that 
eciiiiae  f— I  cannot  teN  whether  I  was  or  not. 

Was  it  before  or  after  that  eclipse  that  yaor 
sister  went  to  lite  there  ?«— Why  it  is  wout 
May  the  eclipse  came,  or  the  latter  end  of 
ApnH ;  it  was  before  that  ahe  went  to  life 
there ;  it  was  before. 

Where  did  she  go  to  lira  aHar 'she  lefl  ford 
Altbam'a  ?— I  thiok  to  one  Frank  White. 

And  where  from  thence F— The  time  she 
M  lord  iUtharo'a  the  went  to  btr  own  fbthcr's. 
Court.  This  witness  has  sworn  ? ery  mate> 
rially ,  if  he  has  awern  true. 

ficfj.  MafUkaH.  Tbejiext  wifbent  I  am  in- 
ntraetH  to  prodnce,  is  one  Newton  Ricketts, 
a  enaefa- maker,  and  be  will  prore  to  your  lord- 
ahfp  thatkidy  Ahham  waamery  big  with  child ; 
that  ho  after  waa  at  Dunmaine,  aod  employed 
by  k»rd  Alcbam  to  make  a  ftmr- wheeled  ebalse, 
aod  at  the  saaiie  time  my  lady  employed  bim 
to  make  a  little  chair  for  tbe  child.    ^ 

Newton  Rickettt  sworn. 

8eij.  Mar^olL  DM  you  knew  Arthvr  late 
lord  Ahham  f-^Newtm  RiekttU,  I  did. 

Did  yoo  know  his  lady  f — 1  did  see  ber,  Sir, 
and  waa  ae^aioted  with  her  by  name. 

Where  did  you  see  lady  AlthamP-^I  saw 
her  at  Dunmaine. 

Can  yon  recollect  at  what  time  yon  taw  her 
ther«>  ?-^Aboot  89  or  31  yeers  ago. 

Which  was  it  ? — It  is  89  years  ago. 

ti&tt  long  were  you  acquainted  with  ber  at 
Douroaioe? — I  was  acquainted  whb  her  for 
three  yeat^. 

Herolleet  as  near  is  yoo  can,  how  long  ago 
it  ia. — It  was  33,  or  39  years  ago. 

Do  you  recon^cl  wheii  queen  Anne  died  ^-~ 
I  do  not  know  how  iong  a^o  if  ia^ 

Can  you  he  snre  bow  long  ago  it  if  since  >^o« 
knew  mylaflyat  DiSmmaine?-*-!  think  il  ia 
St  yetfra,  I  cannot  n^mctthar  the  y«ars^  d^ 
months,  or  weeks.  •    - 
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'  What  trade  do  yoo  prafem,  firitod  N-I  pro* 
fen  to  be  wheel- wrigbt  and  coach-maker. 

Were  you  erer  employed  by  kird  Althara, 
and  whenP — OfUntimes,  for  two  or  tbi^ 
years,  working  at  tbe  house  from  time  totiAio. 

Did  yoo  do  any  particohir  pieae  of  work  for 
himf— I  made  a  little  toy-cbair  for  a  child 
that  was  there,  that  waa  called  piaster  Jamaa 
Anneslev  that  time  in  tbe  boose. 

Who  betpoke  that  chair  f^Tbe  lard  Akitti* 
desired  1  should  make  it  7\and  mv  lady  and  hn 
both  came  to  the  aoatb-hooae  where  I  wad  to 
work,  and  desired  me  to  make  it. 

Where  waa  my  Ihdj  at  that  time  ?-*-At]tai. 
maine. 

Was  it  be  or  ahe  that  ordered  von  to  make 
tbe  chair  for  tbe  child?— My  lord  dheeted  ash 
to  make  h  at  the  tiihe  my  lady  waa  at  Don* 
maine. 

Juty,  Did  mt  loid  speak  to  yoo  himadf  ? 
He  spoke  to  me  himself. 

Court.  Did  bo  teU  yoo  Whose  child  thia  waa  f 
I  never  ask  questions  when  I  go  to  gentlemen'o 
houses ;  when  I  see  masters  and  mimes,  I  gueaa 
they  are  their  own. 

Seij.  MnirthalL  »Wbo8e  child  did  yoo  take  it 
to  be  ?— The  lord  and  lady  AlthamS  child. 

What  did  my  lord  Altham  M\  hiiki  P— Hi 
called  him  Jemmy  Attnesley. 

How  wtt  the  child  dresaed  P— Dresfeed  as  a 

S^ntfefhan'a  soft,  or  youingt  mastielr  shoold  be 
reased. 

bidyott  te«  the  dhitd  fl^eHtTyf— I  taw 
him  Tcry  often  at  Donmauie,  and  at  a^er^ 
placet  beaides. 

How  did  itoy  Itdy  behave  to  the  child  P—t 
think  aa  a  mother  behatea  to  a  thild. 

Mr.  Smith.  Htk-  b^barioor  is  not  more  m»* 
terial  than  ber  #ords.  Words  are  eafcpmaiT^ 
but  behaviour  doubtfol. 

[Cross-examination.] 

Mr.  Dafy.  fiow  maAy  vears  ago  is  it  siboa 
this  chair  was  bespoke  .^—'1  bdSere  about  eighth 
and^twehty  and  a  half;  eigbt^nd-twenty  and 
six-months,  or  nine-and-twenty,  I  cannot  tell 
indeed  Which. 

Did  you  see  the  child  at  that  timo  for  whoni 
It  waa  to  be  made  P— I  seen  the  child  ?  I  did,  JSir, 

Could  he  walk  P— He  just  began  to  walk 
that  time,  about  two  yaara  and  half,  or  quarter 
old. 

In  whose  care  was  he  P— One  Joan  LaAm 
took  care  of  hiiu,  f  believe. 

You  will  consider  at  tbe  time  this  chair  waa 
begpoke  from  you,  tbe  child  was  in  tbe  care  of 
Joan  Laffan  P— Yes,  Joan  Lafikn  took  care  of 
it,  I  think. 

Pray,  will  yoo  tell  me  another  thing,  caA 
you  name  any  servant  in  the  house  at  that 
time? — I  believe  there  was  one  Martin  Niefl( 
and  Antbonv  Dyer,  and  some  other  servanla 
that  are  dead  and  gone. 

WaaNieff  preMotP— I  beiieve  he  was,  and 
ChiHes  Magber. 

Seij.  MarthalL  Are  you  sure  of  thUtP^^ 
•la  awo^  I  thitak  thdy  worn. 
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And  Joan  lAflTaii  was  the  peraon  that  took 
care  of  the  child  ?— I  think  the  did. 

Mr.  Daly,  Do  you  know  one  Mr.  Georse 
Mizon  of'  Newton,  in  the  county  of  Wexford  f 
^Ido. 

Now  I  ask  you  upon  your  oath,  had  yon  any 
discourse  witk  him  concerning  the  birth  of 
Ibis  child  f— Upon  my  oath,  I}do  not  remem- 
ber it. 

*   flad  voa  with  Mr.  Henry  Miller  ?— I  do  not 
Mnember  I  had. 

What  age  are  yon  ?— I  am  firar-and-fifty  and 
odds. 

What  age  were  you  at  the  time  of  making 
the  chair?— I  was  twenty-fonr  years  of  age. 

Did  you  work  for  yourself  then  ?— Aye,  and 
Ibr  my  father. 

Where haveyoa lived  e?er sinceF^Withm 
four  miles  of  Wexford. 

The  Mune  of  the  plaee  ?— Bretherty. 

EHuihetk  Doyle  sworn. 

Seij.  Thdall.  Did  you  know  lady  Altham  ? 

£.  DoyU.  Yes. 

Whei«  did  you  see  her  ?-~At  Dunmaine. 

Did  you  ohaenre  any  thing  particular  about 
her  P— 1  obeerred  that  she  was  with  child. 

How  do  you  know  that?— By  her  big  belly. 

What  time  was  this  ?— In  March. 

What  year  ?— About  the  time  of  the  queen's 
4oatb. 

Was  It  before  or  afWr  the  queen  died?— 
After. 

Have  you  no  other  reason  to  know  my  lady 
was  with  child  ?— Yea,  she  hired  my  mother  to 
muse  the  chUd. 

Were  you  by  ?— Yes,  I  was. 

Did  your  mother  nurse  the  child? — No, 
tke  took  a  fever,  and  could  not  nurse  the  child. 

Where  was  it  that  my  lady  agreed  with  her  ? 
At  Dunmaine. 

Who  nursed  the  chiM  after,  do  yoa  know  ? 
—I  cannot  tell,  Sir,  of  my  own  knowledge. 

Do  you  know  Mrs.  Heath  ?— 1  do  not  know 
Mrs.  Heath ;  my  lady  desired  one  Mary  to 
bring  a  glass  of  wine  to  my  mother,  and  that  is 
all  that  I  know. 

Waa  any  body  present  but  you  when  your 
mother  was  hind?— I  remember  nobody  but 
my  lord  and  lady. 

Wes  my  lord  by  ?— Yes,  Sir,  he  was. 

What  was  your  mother's  name?— My  mo- 
thtt's  name  was  Elisabeth  Richardson,  and  my 
father's  William. 

What  was  your  fhther? — ^Hemade  bricks 
for  my  lord,  and  fbr  squire  Loflus,  and  a  great 
many  genth^men. 

Where  were  you  bom?*-I  was  born  in 
Waterfcird. 

Jury,  How  near  did  yon  live  toDonroaine? 
I  Iked  no  nearer  Dunmaine  than  Waterford. 

£Crofli-exammatk>u.] 

Mr.  Le  Hunte.  How  okl  are  yott?->-Aboot 
rix-«nd-tbrty. 
Mr.  9mUL  YouiMty,  I  think,  that  yoa  «kw 


lady  Aliham  at  Dunmaine  and  with  child  ?— 
Yes,  Sir, 

Can  you  recollect  the  particular  time  ? — In 
March. 

What  year  was  it  ?-*Indeed.  Sir,  I  cannot 

tell. 
How  many  years  ago  is  it  ?— About  thirty 

years  ago. 

How  old  were  you  at  that  time? — ^I  do  not 
know,  but  I  know  how  old  I  am  now. 

How  old  are  you  now? — Six-andfbrty. 

Where  did  you  live  at  the  time  you  saw  mj 
lady  at  Dunmaine?— In  Camolin. 

How  far  from  Donmaine  is  that  ?— I  believe 
about  twenty  miles. 

Upon  what  occasion  did  you  come  to  Dun* 
maine? — My  father  was  making  bricks;  he 
was  digging  the  clay  that  time. 

How  came  you  to  come  so  far  to  see  your 
father  ?— Because  my  friends  were  in  Water- 
ford,  and  they  were  going  to  leave  me  there. 

Who  were  present  at  the  hiring  yourmoflier 
for  nurse? — None  present  at  the  hiring  my 
mother  but' my  lord  and  lady,  and  only  the 
woman  that  my  lady  called  Mary. 

Who  wi  '    ' 

own  maid. 


Who  was  she  ? — 1  cannot  tell,  except  her 
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IVay,  then,  what  part  of  the  house  was  thu 
in  ?— In  the  left-hand  parlour. 

How  came  you  tf»  be  in  that  parlour  ?— By 
reason  my  lady  desired  my  mother  to  come  in* 
.  Was'tLat  any  business  of  yours?— I  was 
along  with  her. 

What  do  you  call  the  left-hand  parlour? — 
The  left-hand  parlour,  as  you  come  from  the 
big  door. 

When  did  yon  see  the  house  of  Dunmaine  f 
—I  have  seen  it  oftener  than  once. 

How  long  is  it  since  you  were  there  last  ?— 
I  forget,  Sir. 

Pray  recollect,  wu  it  in  July,  August,  Sep* 
tember,  or  October  last,  or  not?— Why  then 
indeed  I  cannot  telL 

Was  it  last  summer  ?— It  was. 

Were  you  carried  there  ?— 1  was. 

By  whom  ? — I  rode  there  upon  a  horse. 

What  company  occasioned  you  to  go  there ; 
who  deaired  you  to  go  there  or  sent  for  yon  ? — 
f  went  there  by  the  reason  that  I  wasdeshfeit 
if  I  knew  any  thing  of  Mr.  Annesley,  and  I 
went  there  to  give  an  account  to  Mr.  Annesley 
what  I  could  tell. 

Who  took  you  there? — ^A  man  1  hued  took 
me  there. 

Who  sent  for  you  ?— Madam  Coles  desured 
me  to  go  along  with  her. 

Was  Madam  Coles  there.  ?-She  and  Mr. 
Coles  too  were  there. 

Who  was  it  you  s)K>ke  to  there  oonoeming 
this  affair  ?— 1 8poke4i>  the  gentleaifn  in  the 
room. 

What  gentlemen  were  there  ?--*Coun8elkMr 
Fitz-Geraid,  and  Mr.  Annesley,  and  Mr. 
M*Kercber,  and  Mr.  Coles,  and  Mr.  Kennedy. 

How  long  had  you  been  absent  from  Dun- 
maine ?— I  believe  about  twelve  yeue  er  thir<- 
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Did  joo  tike  |iaiiieQ]tr  notice  the  lait  tf  me 
yoa  were  tbeie  of  Ibe  home  ? — Indeed  <  I  did 
not. 

I  aak  JOO,  wbeiber  yoa  did  not  make  in  af- 
fidarit  toocbin^  tbii  matter  in  August  list  ?— 
Indeed,  Sir,  1  did  not. 

Did  joa  tell  Mr.  Limbert,  tbit  von  bid 
i^ett  dMcoteriee  to  mike  to  lord  Angfesei  7 — 
No,  Sir,  I  did  not. 

He.  WaliiL  My  lord,  we  sbill  produce  one 
that  lit ed  io  the  neighbourhood  of  Dunniiine, 
aod  who  often  visited  lord  and  Udy  Altbim, 
vben  my  lady  was  big  with  child,  and  iost  be- 
fore  her  lying  ioy  who  will  give  your  lordship 
miifaction  that  sbe  was  with  cbild,  and  that 
beitw  the  child  often  after  at  the  hodse, 

James  Sinnci  sworn. 

Mr.  FkM.     Pray,  Sir,  did  yon  know  lord 
Altbsm  ? 
Jama  Sinnot.   Yes,  $ir,  that  lived  in  Dan- 


Did  yon  know  him  when  he  lived  there  f— 
Yet,  Sir,  1  did. 

Were  you  acquainted  witl}  him  ?— I  was 
scquiinted  with  him. 

How  near  dul  you  Jive  to  DonnMine  f-^ 
lifed  within  six  or  seven  miles. 

Were  you  acquainted  with  my  lady  Altbam  f 
—No,  I  was  not  acquainted  witn  my  lady,  but 
awheronoe. 

Where  ?— Standing  at  her  own  door. 

Can  yoa  recollect  the  time  }rou  siw  her  ?— 
1  believe  I  saw^  her,  for  I  rode  with  a  gentleman 
there,  Anthooy  Colclongb,  she  came  to  the 
door  to  speak  to  Mr.  Colclougb. 

How  dkl  Mr.  Colctougb  address  ber?— The 
Udy  Altbam,  Sir. 

Whei  was  tbb? — It  was  in  Febroaiy  or 
March,  I  cannot  exactly  tell. 

la  what  year  f — This  time  thirty  years  will 
be  sooo,  to  the  best  of  my  remembriDce. 

Wbcie  waa  it  you  saw  her  ?-- -I  saw  her  at 
the  door. 

Did  you  take  any  particular  notice  of  her  ?— 
1  took  notice  of  her  that  she  wss  with  child. 

What  reason  have  you  for  say iiur  that?— 
Because  she  seemed  big-bellied  to  me,  that  is 
all  the  knowledge  I  have  in  them  sort  of 
Uiioips. 

Did  you  see  my  h>rd  Altbsm  after  ? — 1  saw 
lord  Altbam  after  at  my  father's  house,  and  at 
bis  own  honse ;  he  dmed  and  supped  at  my 
Cither's. 

Did  yon  know  the  person  you  saw  was  lady 
Altbam  ? — 1  did  not  know  her,  but  as  Mr.  CoU 
dou^^  told  me  it  was  lady  Altbam. 

Were  you  ever  at  knd  Altham's  after?— I 
was. 

Did  yoa  see  ever  a  child  there  ?— I  saw  a 
child  there. 

What  brought  yoo  there  ?^-I  went  with  a 
geoticman  there. 

Did  you  see  lord  Altbam  then  ?— I  saw  lord 
Altbam,  Sir. 

And  yoo  law  a  child  there?— I  sawaebiM. 

Sir. 


Whose  was  it  ?-^Lord  AHham  ordereA  that 
he  Rbouhl  be  brought  up  to  the  table  to  us. 

Who  wss  it  that  was  with  vou  ?— To  tha 
gentlemen  who  was  with  me,  that  ha  might 
see  liifl  son  and  heir. 

Who  was  be  ?— Mr.  Ivory. 

How  was  that  child  dressed  ?— I  casnot  wn* 
collect. 

Do  yon  know  where  mv  lady  wis  at  this 
time  that  yon  saw  the  child  P^-L  do  not  know  ) 
I  did  not  See  h«r  that  dav. 

flow  long  waa  this  alter  tou  finit  saw  her  t 
— The  summer  foUowiog,  May  or  June,  1  dn 
not  know  which. 

OmrU  Were  yoa  ever  examined  in  thaCoort 
of  Bichequer  ? — No,  Sir. 

Ware  yon  at  Dunmaiae  after  this  ?— I  waa  at 
Dnnmaiae  with  Mr.  Anthony  CokkMigh  after* 
wards. 

Did  yoa  never  see  my  lady  but  once?— Ne- 
ver saw  her  but  ooce. 

Nor  the  child  but  the  one  time  ?— No. 

How  old  was  tha  child  then  ?— I  cannot  tall* 

CooM  it  walk  ?— It  oottM  not  walk. 

How  often  were  yoo  at  Dunmaine  after  ?— 
I  was  there  but  tha  one  time  after  with  Anthony 
Colclougb. 

How  often  ware  yoa  there  in  all  f-p-Nevcr . 
but  three  (imea  in  lord  Ahham'a  time. 

[CrosB-eiaminaUon.] 

Mr.  Bradttrut.  I  think  ;oo  say  Toa  never 
saw  nw  Utdy  but  that  one  time?— Never  saw 
her  before  or  after. 

What  sort  of  woman  was  she?— I  did  not 
take  notice  what  sort  of  woman. 

But  you  took  notice  that  she  appeared  big? 
—Yes,  Sir. 

Had  sbe  large  breasts?— I  did  not  mind 
that. 

Wss  she  a  tall  woman  ?---3be  was  neither 
tall  nor  short. 

Wbst  did  you  foUow  then?— I  followed 
farming  then. 

How  came  you  to  go  with  Anthony  Col- 
clougb there? — Because  I  always  kept  him 
company  when  be  thought  it  was  proper. 

Did  you  hear  of  any  ouarrel  tliere  was  be- 
tween my  lord  and  Mr.  Colclougb  ?— I  beard 
of  no  quarrel  between  them. 

Who  knocked  at  the  door,  when  you  ani 
Mr.  Colclougb  went  there?— Some  girl  or 
maid  was  at  it. 

Who  did  Mr.  Colclougb  ask  for  ?— Be  asked 
for  lord  Altbam,  and  tbey  told  him  he  was  gone 
abroad. 

Did  he  go  into  tha  house  ?— He  did  not  go 
in. 

Did  he  ask  to  see  my  lad  v  ?— He  did  not 
ask  to  see  my  lady,  he  was  wheeling  off,  when 
sbe  came  out  and  stopped  him. 

Do  yoo  remember  to  see  any  body  at  any  dsor 
seven- and -twenty  years  1120  ? — Indeed  (do. 

Who  ?  Name  them.— liiey  were  no  people 
of  note,  worth  remarking. 

Were  yoa  ever  before  a  jury  bcfinre  ?-• 
Never. 
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Jury.  Bb  sot  joa  ny  that  lord  AtChan  went 
to  yuur  lather's  xhoiise,  aod  dined  and  rappiMl 
there  f— He  did,  and  stayed  all  uight. 

Was  that  before  or  after  my  lady  was  braaght 
to*  bed  ? — It  was  before. 

What  time  of  the  year  was  itf— It  was  in 
Maroh  or  April ;  he  was  there  two  or  three 
liifl[hts. 

Was  it  before  that  that  yon  saw  her  with 
cyid  f-'It  was. 

Was  she  brooght-to-bed  then  P— Nb,  Sir. 

Host  soon  met  was  it  P— I  do  not  know,  it 
HMV  be  the  May  following. 

And  it  was  in  March  or  April  he  was  at  year 
Imnmo? — It  was. 

Court.    Genilemeni  have  you  any  ether 


Set}.  JUdall.  Wf  bare,  my  lord. 
C^rt.  Pray  then  send  for  them. 

Jama  Fitzpatrick  sworn. 


If  r.  HarwMurd,  Were  yen  acquainted  with 
Bord  and  lady  Althana  f 

Fitzpatrick.  I  knew  them  partiool^y  well, 
Sir. 

Play,  Sir,  did  joa  know  them  at  Dmmiauie  F 
^I  did,  Sir, 

Did  you  live  in  that  ^oantryf— ^Within  fife 
or  six  miles  of  them,  ^ir. 

Were  you  frequently  at  Dnnmaine  P-I  wps 
pffetty  often  there. 

Did  you  know  one  Mie.  Mary  Heath  f— I 
liaTe  s^eq  her  ^t  Dunmaine.  1  oannot  tell 
irbether  1  should  know  her  again. 

Dq  vou  think  if  yon  saw  her  yon  should 
Imow  her  again  P.— I  do  not  thinic  I  ahonld 
know  her  again.. 

I>oyou  reoiember  the  naoM  Mary  Heath  P 
I  do  remember  Mary  Heath  very  well,  Sir. 

Now  you  that  were  intimately  acquainted 
with  my  lord  and  Jady,  as  you  say,  did  you 
obserre  any  child  in  the  family  P<-^Why  really, 
gentlemen,  I  «aw  the  child  very  often  after  my 
ndy  parted  Dunmaine,  and  to  the  best  of  my 
memory,  I  saw  the  child  there  one  day  in  the 
forenoon  while  my  lady  was  there,  and  Mrs. 
Klary  Heath,  I  saw  her ;  and  lord  Altham  was 
|rieaseil  to  be  towzing  and  kissing  her,  and  the 
tpid  him,  if  he  would  not  give  over,  sHb  would 
qdl  to  my  lady  ;  and  I  saw  a  clean  dressed 
woman  with  a  child  in  her  arms  come  to  the 
place  where  1  was,  to  the  best  of  my  memory, 
J  cannot  say  positively. 

Whose  child  was  it  P— I  canoofc  teH,  I  took 
it  to  be  ray  lord's. 

What  reasons  had  you  to  take  it  to  be  his  P^— 
Because  my  lord  had  introduced  the  child  to^ 
me  some  time  before. 

Intnniuced  him !  How  P  '  What  did  my  lord 
•ay  P— I  cannot  tell  the  words,  but  be  rotro- 
^uced  him  to  me  after  a  tViendiy  manner. 

How  did  my  lord  behave  to  that  child  P — 
He  was  very  t'owS  of  him,  as  fond  as  of  his 
eyes,  and  kept  biin  like  a  gentleman's  child. 

Court.  Did  you  see  him  in  my  lady's  time  P 
—I  cannot  say  positiveiy  that  I  taw  him  inay 


lady's  time;  the  greatest  fteeden  I  had  wkh 
my  lord  Altham  was  after  my  lady's  depatture.- 

Can  you  take  upon  yon  to  say  that  liie 
child  you  saw  was  my  lord'a  child  P— I  took 
him  to  be  lord  Altham's,  and  my  lord  had  that 
regard  for  me,  that  he  would  not  introduce  ao 
illegitimate  child  to  me. 

Wbra  you  first  saw  thia  child,  did  you  aee 
it  before  the  separation  P — ^To  the  best  of  my 
memory,  I  did  once. 

Can  you  swear  positively  yon  did  P— I  can- 
not awear  positively. 

Now,  at  the  time  that  too  saw  this  child  te 
the  best  of  your  memory  before  the  sepamtMm, 
didyoo see  Mrs.  Heath  P*— 1  did,  Sir. 

Had  she  the  care  of  any  body  upeo  her  aft 
that  time  P— Not  as  I  know  of. 

Did  she  take  notice  of  any  child  P— I  cannot 
tell  whether  she  did  or  not. 

Did  you  ever  see  this  child  in  my  lady*i 
company  P— 1  -never  did.  Sir. 

How  did  my  lord  treat  this  child,  did  he  use 
him  with  foy  particular  fondneiB  P--^I  knew 
my  lord  was  very  fond  of  him. 

Bir.  H&rmard,  There  can  be  no  legal  cvi* 
dence,  I  find,  hot  one  that  was  artually  present 
arhis  birth. 

Omrt.  You  mistake  the  Geart,  Mr.  Har-^ 
ward. 

Mr.  Harward.  My  lord,  I  sm  awe  I  wovid 
not  willingly  mistake  the  Court,  hot  what  I 
contendlfor  is,  that  I  have  a  right  te  aak  thia 
question ;  I  humbly  apprehend  f  have,  for  it 
ia  a  point  of  the  penury,  that  there  was  a  child 
taken  te  he  my  lai^  Altham's  child  at  Dan* 
maine.  And  tbis  being  the  case,  I  would  aak 
him  whether  there  waa  any  child  ip  the  fhmily 
as  the  child  of  the  family  r 

Mr.  Smith,  My  tord,  this  is  not  the  point,  the 
point  in 

Court.  Ask  him  in  the  very  werda  of  the 
indictment,  if  you  will  aak  him. 

Court.  Was  there  a  child  of  bird  and  ladv  Al- 
tham's liviog  at  Dunmaine  while  Mrs.  H^atb 
was  there,  to  your  knowledge,  as  the  child  of 
that  family,  while  mv  lady  was  at  DmNiiatne  f 
— Really,  my  lord,  there  was  no  doubt  upon  oae 
bnt  there  was  such  a  child. 

Can  you  say  positively  you  saw  a  chiM  there 
while  my  lady  was  there? — To  the  best  of  my 
memory,  I  did  see  the  child  while  my  lady  wee 
there. 

[Cross- ezamioation.] 

Mr.  LeHunte.  Where  do  yoii  live  P*— At 
Olonghleagh. 

How  long  have  you  lived  there  P-*Tlieee 
fb'urand-thirty  years. 

Wer0  yeu  exanuned  on  the  late  trial  in  the 
court  of  Exchequer  P — No. 

Did  you  know  of  tl^at  trial  P— I  did  hear  of 
it.< 

yHien  wss  it  you  first  discovered  your  know« 
ledite  of  this  transaction  ? — f  cannot  teH. 

Was  it  before  the  triaj  ?  How  came  yoi|  to 
be  a  witness  how  and  not  then  N—Becauee  ^ 
wao  iobpemaed  oowy  and  was  not  then. 
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Did  yoo  0fcr  wm  Mr.  Mae|Ctr«h«r?--l 
have  MBO  luoi  very  oAm. 

Did  yoo  6e«hini  before  the  triel  in  ^cetmeiit 
ie  the  Exchequer?— I  neterdid. 

When  did  3^00  %ni  lec  himf*— I  cenaot 
exactly  teO  yoo  wheo  1  eaw  hinu 

You  koow  yea  ere  a  shilfal  mtii  «t  the  as- 
sise«,  why  did  yottfiotdiaeioie  this  matter  be- 
fore?— U  was  acMre  agaiotl  my  will  that  1  wac 
brought  in  at  aH. 

Do  you  know  Mr.  William  Sottoa  P-*I  do. 

la  he  a  maa  of  honour  f —^Ue  ia,  1  belieTO. 

Had  yoa  aoy,  tod  what  ditooarse  with  liim 
aboat  thta  matter  ? — i  never  had  any  diaoourie 


Jvry.  Yon  aay  yoo  never  mw  my  lady  Al- 
tfaam  take  notiee  of  the  chiU  f«-l  never  taw 
them  together. 

Did  not  yon  say  that  yon  were  at  the  houto 
before  my  lord  and  lady  parted,  and  saw  that 
chfld  then  ?— 1  did,  Sir. 

Did  you  know  whoie  ohild  it  waaf-^I  be- 
fieved  it  waa  lord  Altbam'a. 

Were  yoo  told  ao  7—1  do  not  know  whether 
1  waa  ar  now 

How  did  y«M  know  then  thai  i|  waa  their 
child  f— J  took  it  for  ^nted. 

How  Md  waa  the  child  wb«o  ^oq  aaw  It  firit  P 
—Really,  I  cannot  tell ;  about  eighteen  montha, 


Pray,  Sir,  was  it  running  about  ?— It  waa  la 
the  ama  of  a  maid  or  woman. 

Waa  ahe  in  the  habit  or  drem  of  a  servant  of 
dm  fhaolly  P— She  was  very  dean. 

How  waa  the  child  dreaiedP^-Oh,  the  child 
waa  very  clean. 

80  you  know  no  more  of  thia  than  that  you 
took  it  to  be  their  child  of  your  own  accord  P— 
1  was  not,  nor  did  not  douM  it  at  all. 

Mr.  Lt  Hunte,  Are  you  sure  my  lady 
waa  at  Dunmaino  wheo  you  saw  the  child 
there? — I  saw  it  at  Dunmaine'after  the  separa- 
tion 1  know,  my  lady  1  believe  was  not  there, 

Waa  my  lord  fond  of  it  at  that  time  P— Aye, 
and  introduced  him  to  me. 

IM  be  mention  the  mother  of  tha  child  P— 
He  did  not  mention  the  motber. 

Who  waa  butler  then  P— I  cannot  tell  any  of 
tlM  oervanta,  nor  what  servanta  1  kept  myself 
at  that  time.    I  aaw  Taylor  and  Sutton. 

JauM  Mtfrphy  sworn. 

Mr.  KoUm.  My  lord,  this  witneas  was  sent 
Ibr  hy  my  lady  Altham  to  he  a  nurse,  and  in 
tbe  presence  of  my  lady  gave  the  child  auck, 
and  wonM  have  been  hired  to  nnrae  the  chitil, 
but  her  husband  would  not  let  her  aiay  io  tt'e 
hooaCy  and  my  lidy  would  not  let  the  child  go 
out. 

Mr.  JMtas.  Did  you  know  my  lady  Al- 
UiamP 

Jane  Ifaipl^.  I  saw  her  bat  once  In  my 

When  was  thi^t  P— A  hi  about  t^  or  SO  yean 
this  May  oomin(^,  there  or  tbereahouta. 
Whatwai  the  oeoimicf  yoargoinyt^fee 


bar  P— My  lord  spoke  to  me  two  or  three  times 
to  go  nurte  this  boy. 

Did  you  see  ever  a  child  there  P— I  did,  Sir. 

How  old  was  that  ohild  then  ?»— About  a 
month  or  three  weeks,  there  or  thereabouts. 

Who  wos  present  when  3^ou  aaw  the  cbild  P 
—My  la<iy,  and  the  woman  that  brought  tha 
child  into  my  lady's  room. 

Do  yoo  know  who  that  woman  was?— I  do 
DOt  know  who  ahe  was,  1  knew  no  servant  but 
Bryan  Mac  Cormaek. 

Where  did  you  live  then  ?— I  lived  then  at 
the  salt  milU  of  Tyniern,  by  the  sea-side. 

How  far  is  that  from  Dunmaine  P — Four 
miles  front  Duomaine.  never  re<'koned  but  four. 

What  was  it  yoo  did  or  sai<l  to  my  lady  P— 
I  told  my  lady  that  my  lord  sent  a  mesaeoger 
for  me  to  norae  the  child. 

And  did  you  nurae  the  child  P— Indeed  I  did 
not  nurae  him. 

What  was  the  reaaon  yon  did  not  P— My 
lady  would  not  let  roe  hare  the  child  out,  and  I 
would  not  stay  in  tbe  bouse« 

Court.  Did  you  erer  see  my  lady  beforaf-«i 
I  never  did. 

N«>r  aince  P— No. 

Would  you  know  the  woman,  If  yon  aaw 
her,  that  Brought  tbe  child  into  tbe  room  ?««• 
1  cannot  tell  whether  I  wouhl  know  her  or  no. 

Did  you  ever  see  her  since  P— I  never  aaw 
her  since. 

Jury.  Who  nursed  the  child  tha  first  thvea 
weeks  P— I  did  not  examine,  nor  cannot  tall. 

Mr.  Dafy.  Whose  cloak  ia  that  P— It  la  mf 
own. 

Mr.  Daly.  1  do  at»t  believe  yoa. 

Jane  Murphy.  Faith,  and  yon  aiay,  and  Pva 
worn  a  better  liefore  now. 

Mr.  Mac  Mama.  The  next  wilnesa  is  Den- 
nis Redmond.  This  witness  will  prove  to  youp 
lordship  that  lady  AKham  waa  with  child,  and 
brought  to- bed  of  a  child  \  that  he  waa  tbe  pei^ 
aon  sent  for  the  midwife  on  that  occasion  |  that 
he  brouirbt  one  Mra.  Shiel  a  midwife  of  Roaa, 
to  Dunmaine,  and  that  my  lady  waa  delivered 
of  a  child. 

Dennu  Redmond  sworn. 

Mr.  Mae  JMenai.  Did  you  know  the  late  lord 
and  fady  Altham  P 

Deaaif  Rednnond*    I  did,  1  knew  them  both. 

How  came  you  to  know  them  P— Becauae  1 
was  a  aervaot. 

Where  did  they  Kfo  tbeot — At  Dunmaine. 

Did  you  frequently  aeemy  lady  Altham  P— 
I  did. 

Waa  ahe,  or  was  she  not  with  ebild  durlngp 
tbe  time  of  your  service  P — She  was,  and  all  tha 
servanta  round  said  that  she  waa,  ahe  kioked 


%, 


as  there  any  young  child  in  that  family  f 
--There  waa. 

.Whose  waa  lt?-*Itwaa  reputed  to  be  lord 
and  lady  Altbam'a. 

Were  yon  sent  to  Rom  on  any,  and  what  ao- 
ciston  -— f  waa,  for  a  midwife. 

Who  aent  you  P-^lia.  Henth. 
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Do  Yoa  know  her?— >I  oog^t  to  know  her. 

Look  about  and  see  if  you  know  ber.-» 
Upon  my  word,  1  cannot  swear  directly  tliat 
tliat  is  Mrs.  Ueatb,  but  that  was  my  lady's 
maid. 

Who  sent  you  of  that  errand  ?->My  lady's 
maid  did. 

Did  you  go  for  the  midwife?— I  went  for 
ber. 

And  did  you  bringf  her  ?— I  got  the  midwife. 

Who  was  she?— One  Mrs.  Sbiels. 

What  did  you  then  do  ? — I  fetched  her  home 
to  Dunmaine. 

What  happened  after  she  came  to  the  honse 
of  Dunmaine? — Why,  after  I  brought  ber 
home,  4bat  night  it  was  a  noise  with  them  all, 
Cfery  one,  that  my  lady  was  brought  to-bed  of 
a  son. 

Did  yoa  see  the  child? — ^I  seen  him  after- 
wards. 

Bow  soon  after  the  midwife  left  the  bomie? 
—I  cannot  tell  how  soon. 

Did  you  see  him  the  next  day?— Not  the 
next  day. 

Did  yoa  in  five  days,  or  ten  days?-^No,  I 
belie?  e  not. 

Did  yoo  in  a  month  ?— I  did  in  a  month. 
.  In  whose  care  was  it? — I  cannot  tell,  1  seen 
it  among  the  girls,  among  the  servants  as  tbey 


Did  yoa  know  Joan  Lafian  ?  I  did. 
.  And  Mrs.  Heath  ?— Yes. 

In  whose  care  did  you  see  it  ?  Name  them 
|Nurticularly.— I  seen  the  child  with  both  one 
and  tbe  other  se?enl  times. 

Name  them.— Mrs.  Heath  and  Joan  Lafian, 
sod  with  other  girls  that  I  cannot  remember. 

Were  there  any  rejoicings  the  night  yoa 
brooght  the  midwife  ? — Thm  was  tbe  night 
after. 

What  was  the  nature  of  that  rejoiciog? — 
There  was  a  fire  there  up  in  the  avenue  among 
Ihetreesi 

[Cross-examination .] 

Mr.  Dafy.  Did  you  know  one  Mrs.  Hest- 
ber  that  lived  in  this  family? — I  did,  very 
well. 

•  Did  not  tbey  call  ber  my  lady  sometimes? 
•^I  never  heard  her  called  so  in  my  life. 

Was  not  she  with  child  while  you  were  a 
servant,  upon  your  oath  ? — Upon  my  oath,  1 
cannot  tell  whether  she  was  or  not. 

Did  not  you  go\  upon  your  oath,  for  a  mid- 
wife to  lay  her? — Upon  my  oath,  I  never 
did. 

Do  yoo  know  one  Mr.  William  Sutton  of 
Longraioge  ? — I  do.  , 

What  was  be? — He  is  a  gentleman.  . 

Had  you  ever  any  discourse  with  him  con« 
corning  yonr  going  for  a  midwife,  and  for 
whom? — U|K>n  my  oath,  I  never  had  with  Mr. 
button  coDoerning  going  for  a  midwife  for  any 
person,  not  that  1  know  of,  ^r. 

Do  you  knuw  captain  Orfeur? — I  do.. 

Had  you  any  discourse ,  with  him  ?r-I  bad 
discourse  with  him. 


Who  is  he ?-^Be  is  colonel  PalKser'sson-in* 
law ;  I  was  there  one  night  after  riding  a  horse 
for  htm. 

What  servants  lived  at  Dunmaine  at  this 
time  ?  Name  them ;  who  was  the  botler  ?-i^lt 
is  hard  for  me  to  remember  at  this  tiuM. 

Upon  your  oath,  who  was  the  botler  ? — One 
Magher,  to  ^he  best  of  my  knowledge,  and 
there  was  one  Dyer  there. 

Was  his  name  Anthony  ?-^Anthony. 

Was  he  or  yon  in  the  service  first?— I  was 
in  the  service  before  he  came  there. 

What  other  servants  can  you  recollect ;  do 

fott  know  Mrs.  Setwright  ?— -If  she  was  there 
knew  her ;  she  may  be  there  for  me,  it  is  out 
of  my  mind. 

Wno  was  the  hoose-keeper  ? — 1  do  not  know 
as  for  that,  because  there  was  a  cook  there 
stilL 

Do  yon  remember  the  name  of  Setwright  ?— 
I  thioK  I  remember  to. hear  talk  of  her. 

Who  was  coachman  ?— John  Weedon. 

Was  his  wife  there  ?-^His  wife  was  living 
at  tbe  bridge  betow  at  this  time. 

Did  Joau  lAffan  live  in  the  bouse  at  this 
time  that  .yoo  brooght  the  midwife?— *Upon 
my  oath,  1  cannot  tul  now. 

What  do  yon  believe  ?— 1  dd  not  know 
whether  she  was  or  not,  for  there  were  several 
servants  there,  and  n  great  many  that  I  do  not 
know  now. 

Pray,  did  yoo  ever  see  this  child  in  the 
bands  or  care  of  Joan  Laffan  ?— I  did.  Sir. 

Was  not  that  afier  my  lord  and  lady  parted? 
—It  waaafler  tbey  parted. 

Was  be  ever  in  her  care  before  tbey  parted  ? 
In  her  care  or  hands  ?— How  ooold  I  mind  all 
these  things? 

You  must  recoUectt-^Upott  my  word,  I 
cannot  tell. 

What  service  were  yoa  in?— AfW  tbe 
hounds  and  the  hunters. 

After  them  ?— A  ve,  toking  care  of  Uiem,  and 
hunt  them  loo,  and  wouM  to  this  day,  and  ride 
a  horse  too. 

When  was  it  my  lord  and  lady  parted  ?— I 
cannot  be  exact.  , 

When  did  yoo  bring  the  midwife  there? — I 
cannot  keep  a  memory  of  what  year,  nor  1  am 
no  scholar  to  keep  that  in  my  head. 

Do  not  you  remember  the  separation  ?— I 
remember  tbe  time  they  parted,  but  cannot  tell 
what  day  of  the  week,  but  I  think  a  bolyday. 

What  time  of  the  day  was  it?  Was  it  m 
the  morning  ? — I  cannot  remember  whether  it 
was  or  not  now. 

Did  my  lady  go  in  a  coach,  or  on  horseback? 
-—In  a  coach  or  chariot. 

How  long  did  you  continue  in  the  service 
after  tbey  parted  ? — I  did  not  stay  long  there 
after.  ^ 

How  long  ?— I  cannot  tell  how  long,  becaose 
my  father  and  mother  were  in  the  town  of 
Dunmaine,  and  1  went  to  them;  open  my 
wqrd  I  cannot  tell  how  long. 

Where  did  my  lady  go  ?— -To  Ross. 

How  long  did  you  live  in  the  service  in  all  9 
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— Aiioat  three  years,  mr  foil  three  years,  er 
aometbiaf  better,  to  the  best  of  my  knowledge. 

Had  not  JooD  Laody  a  child  a-narsiiigat 
her  house  f— She  had  my  lord's  child  apoursing. 

Was  DOl  that  child  bnmgbt  into  the  house  of 
Daomaiae  after  my  lord  and  4ady  parted  ?— 
He  used  to  come  in  before  and  after. 

But  did  not  he  come  in  for  good  and  all 
after  they  parted  ?-«-He  did'  come  for  good 
aad  all,  and  was  pot  into  the  care  of  Joan 
Laibn. 

How  came  he  to  be  taken  from  Joan  Landy  ? 
—I  cannot  tell  without  he  bad  done  nursing. 

How  long  did  you  live  at  Dunmaine  before 
my  kdv  came  there?— I  was  there  before 
either  of  them  came. 

flow  Umg  were  you  in  the  service  ? — ^About 
three  years  or  better. 

What  time  did  my  lord  and  lady  come  down  P 
—I  cannot  remember. 

How  hmg  had  yoo  been  a  servant  before  my 
lady  first  came  downf — 1  cannot  tell  how 
iongf  hot  it  is  three  years  1  served  in  all. 

How  kmg  was  you  in  the  service  before  she 
came,  and  how  kmg  after  ?*i^Let  me  never  go 
but  1  cannot  remember. 

Did  not  you  swear  when  yon  were  eza- 
nioed  on  the  former  trial  that  yon  were  two 

Ssara  in  the  servioe  before  my  lady  came  to 
nnmaine  ?— 1  was  there ;  1  cannot  be  ex- 
actly how  long. 

And  bow  kmg  of  that  three  years  were  you 
there  after  they  came  down?— Why,  I  believe, 
to  the  best  of  my  knowledge,  a  year  or  some- 
thiu[  better,  I  cannot  beejuet 

Will  you  tell  me  how  soon  after  they  came 
down  my  lady  was  delivered  of  this  child  ?— 
Indeed,  I  cannot  remember. 

Was  it  a  year,  or  half  a  year,  or  what  time  ? 
ica^ottelL 

Were  you  a  servant  when  she  was  delivered  ? 
— I  was.  ' 

Were  yoa  there  when  Sarah  Weedon  ^me 
downN^i*  was  there. before  she  eane  into  the 
place  at  all. 

Did'  yoo  aad  Mra.  Shiel  dtsooonw  as  yoo 
were  coming  to  Dunmaine?— How  can  I  re- 
OMmberP 

CouM  she  speak  EngUsh?— She  ooold,  in- 
deed. 

Is  she  alive f-«-i  cannot  tell  whether  she  is 
or  not. 

Was  she  an  Irish  woman  ?— I  cannot  tell 
wiiether  she  was  or  not. 

Jtiry.  Yoo  say,  Sb,  that  you  saw  Joan 
Landv's  chiki  in  the  hoose  of  Dunmaine  be- 
fore the  separatien  ?-^ln  the  hoose  1  did  bock- 
wands  and  forwards. 

Did  any  bodv  take  notice  V  it  P— Every 
one  of  the  family,  one  from  another  osed  to 
handle  and  play  with  it. 

Did  you  observe  mv  k>nl  to  phty^wkh  itf^~ 
I  did,  sind  was  as  fond  of  him  as  could  be. 

Now,  you  say  that  after  my  hdy  was  tinn- 
ed away,  that  imild  was  aotnaUy  broiwht  home 
to  Doninaine  house  ?-*-Ha  was  that  very 
lime.    . 


And  yoo  saw  my  lord  fond  of  him  then  T — 
1  saw  him  fond  of  him  then,  and  after. 

What  became  of  my  lady*s  child  ?-^Why, 
i  believe  this  was  my  lady's  child,  they  all 
said  so. 

Did  not  yoo  say  it  was  Joan  Landy's  child 
that  was  brou(|rht  to  the  bouse  ? — He  did  coma 
in,  the  child  she  nursed. 

Mr.  Daly.  Had  not  Joan  Landy  a  child  ?— 
She  had,  sure  enough* 

Was  not  he  got  by  my  hnrd  ? — ^They  said  it 
was. 

Who  nursed  her  child  ? — 1  cannot  tell,  ex- 
cept herself  nursed  herdiild. 

Juty.   Mr.  Daly  asked  him,  my  lord,  who 
was  the  father  of  Joan  Landy 's  child,  and  he 
says  my  lord  was,  and  that  she  nursed  that, 
child. 

Sol,  Cen.  This  is  a  matter  ought  to  be  well 
understood.  The  Jury  apprebemied  the  child 
this  man  meant,  was  the  bastard -child  of  my 
lord  Altham  by  Joan  Landy ;  I  desire  to  know 
which  child  you  meant? 

Dennii  Redmond.  I  say»  there  was  a  chlhl 
that  Joan  Landy  had  by  a  sailor,  or  my  lord; 
Or  somebodyi  but  this  child  did  not  come  to 
Dnnmsine. 

Jury.  Had  Joan  Landy  a  diild  ?— 1  cannot 
tsll  whether  she  had  of  her  own  body. 

Was  she  with  child  at  Dunmaine  while  you 
were  a  servant  there  ? — She  was  with  child  in 
the  town. 

Mr.  Dafy,  By  the  virtue  of  TOur  oath,  was 
she  or  was  she  not  a  servant  in  the  house  when 
my  lady  came  down  first  ?— By  virtue  of  my 
oath,  I  cannot  tell. 

Did  she  live  there '—She  was  in  the  town , 
to  be  sore. 

Where  was  Joan  Landy  when  you  went  for 
the  midwife?— In  her  fother's  house. 

How  near  was  that  to  my  lord's  house  ?— -^It 
was  just  below  the  dog-kennel. 

Jury.  Was  not  Joan  Landy  a  servant  in  the 
house  when  my  lady  came  home  ?— 1  cannot 
tell  whether  she  was  or  not. 

Mr.  Daly,  Did  not  you  swear  on  the.  trial 
in  the  Exchequer,  that  she  was  in  the  hoose 
when  my  lady  came  down  ? — She  may  oooso 
in  and  oot,  and  I  am  not  full  sure  whether  sbn 
was  or  not. 

Mr.  Smiih.  I  hope  thie  Jury  will  take  notice 
that  he  refuses  to  answer  the  question.        "    r 

Bir.  Duh.  Do  you  remember  Eleanor  Mur* 
phy  and  Mary  Doyle?— Mary  Doyle  1  re- 
member ;  there  were  so  nuioy  they  went  oot 
of  my  mind. 

Do  you  remember  Nelly  Murphy  ?— I  cao- 
not  tell  whether  I  do  remember  Nelly  Mnr^ 
phy  or  not. 

Cannot  yoo  say  whether  you  do  or  no  ?— It 
M  impossiNBto  remember,  when  there  were  so 
manv  of  them. 

Mr.  Callaghan,  We  shall  now  prodtice 
Eleanor  Murphy. 

Mr.  Smith.  My  k>rd,  this  vntnem  has  been 
here  while  Redmond  was  examined,  aad  ha» 
beaci'whatheiMud  upon  the  laUe;  anditiyas 
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Heath, 


■%  Hile  taade  bjr  ybwr  Itedihipislhal  tb^y  thdald 
not  extmiDe  any  witneM  that  tuat  into  ooaft 
beforti  Ibey  were  called. 

Mr.  NeUvn,  My  lord,  I  ecoi  for  ber  to  bavie 
ber  ready,  thinking  the  cross- ezaminaiiun  of 
BedoKHid  would  dot  bold  iong,  mmI  afat  io  but 
jvaloome. 

Ekanor  Mutphy  aWorti. 

■  Hr.  CiilhghMn.  Did  you  know  lord  and 
bidy  Altbun  P— E/eanor  Murphy,  Yes. 

Pray,  wtr«  you  ever  at  INnmaine?^  -Yes. 

Did  yoo  live  tbere  as  a  aervant  f— I  did. 

Witb  wbom  tberO?-^Witb  lord  and  lady. 
Altham. 
.  Can  yM  tell  wbetbar  nay  kdy  waa  witb 
cbild  at  any  time,  or  wben? — I  know  sbo  wia 
dtilvtred  or  a  obiHk 

How  do  yon  know  tbal?--»BeGaaoe  I  oaai 
ber  tbe  nigbt  oho  waa  Mivored. 

OtTo  «•  aooomit  of  all  yoo  know  of  thot 
matter.— >Mra.  Heatb  oalled  me  u^  aad  do< 
feired  mo  to  brin|f  op  »  sauce^pan  of  wiieri  and 
bate  H  warmed. 

Coarl.  Do  yoo  bttaw  that  Mrs.  Beetb  N-»I 
cannot  tell. 

What  waa  dbof— Mie  wia  mykdy'a  Wo- 
man, waititigf^maid.  ^ 

Well,  go  on.--^I  bfotigbt  up  the  water  in  the 
aaneepani  and  aet  it  upon  the  big  fmrHnir  ire. 
Mrs.  Heath  called  me  a  little  while  afler  to 
brhigitvptothorOiMdiliabrown  pal^  and  I 
went  to  ny  Udy'a  room  with  it,  where  my 
bidy  wae  upon  her  kneeak  and  abe  pat  ber 
finger  in  it  to  aeo  whether  it  waa  too  hot  or 
«oM  I  aiid  aba  teamed  eomo  brawfy  in  it  to 
atrengthen  the  water,  aa  I  anppose,  to  wash 
tbe^M. 

Mr.  CiMigkmh  Wb^lrt  waa  Mw.  Heath  r-* 
ibe  wae  attending  my  bMly. 

Do  yoo  know  St  what  my  lady  waa  deliver^- 
ed  P— R  waa  a  ber,  for  I  saw  it  washed,  and 
Mra.  Sliiele  pot  her  hand  ita  ber  righ^-band 
pocket,  and  brought  oot  ber  aaiaaaie  and  oot 
lie  navel -itring. 

Who  were  preeant  at  tbie  bntbP-^Thera 
wore  ^  great  many  gentlewomen  In  the  loom 
thet  1  did  net  bnow  j  hot  I  knew  one  of  tben» 
madam  Botler  from  Rom  waa  there. 

Were  there  any  poblio  r^idnge  at  Don* 
maine  on  riiie  eooaaion  P-^Yea,  the  aectood 
Bight  after  the  ehiM  wee  born  there  waa  a  bon- 
fiio  alighted  by  Mr.  Tayior'a  order  and  Mm. 

Do  yoo  remember  the  chrwteifing  of  tbfe 
dMdlw  koetr  tber  day  appointed  fbr  it  to  be 
cbffieteiled  s  aboot  a  eaonth  orflio  weeka  aHer 
there  waa  a  great  gathering  for  It  of  maoy 

Wm  H  cbrieiened  P^^-^bNMor  Lloyd  eeoie 
there  I  eoppoee  to  christen  the  cMM. 

Wbft  wae  her-^Ro  wae  the  miaifstey  of 
Bom,  Sir ;  f  knew  him  before  and  after. 

Wai  it  M^.  Ideyd  that  ebtiateoed  itf^It 
waa  bo  that  ehrieieoed  tbeohiM. 

Wbel  oaioe  w*e  ififoo  t^M^VM.  MMb 
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name  down  to  the  ball  and  told  aoiong  the  aer- 
rants,  be  waa  called  James  Annesley. 

Jury,  That  waa  liis  christiao  name  P — Yet, 
Jaroca  Annealey  was  bis  christian  name. 

Mr.  Cmiiagimn.  What  name  was  be  cbris* 
toned  byP-^-Ue  waa  christened  Jamea  Ao- 
nesley. 

Do  yoo  meao  that  he  waa  christened  James 
or  James  Aonesley  P-— Jamea  Anoesley. 

Waa  that  hie  christiao  name  only,  or  hie 
christiao  and  sirname  P — ^That  Was  the  chriatiaa 
name  and  abrname  and  all,  aad  they  aaid  it.. 

Court,  What  was  be  called  when  he  wao 
chrielened  P*->lamea  Annesley  be  waa  tailed 
indeed. 

Was  he  christened  Jamee  AnnmieyP— Ho 
wae  obrlstoned  Jamee  Aoneeley* 

Mr.  Cailaghan.  Did  yoo  ede  the  child  after 
at  Donmaine  P— Yea,  I  did. 

How  often,  once  or  twice  P-<^8eeeral  tiotee, 
with  Mrrt.  H«ith  a-dreming  of  bim,  when  ho 
wottld  he  aeut  for  $  and  there  net er  was  a 
woman  lo?ed  a  obild  better  than  abe  did  Jamoe 
Annealey. 

Mr.  La  JJhoIs.  The  jory  want  to  know  if 
be  waa  chriateoed  Jamee  Aooealey  ?— EileMiar 
Mmrpky.  He  waa  dbriateocd  Jamee  Annealey . 

Jury.  How  do  yoo  koow  that  P^Tbia  wae 
what  I  heard  Mm.  Heath  tell  to  all  theeofffanta 
in  the  hall. 

Mr.  CaUagkam.  Pray,  how  long  did  yoo 
oontiooo  efter  ibia  chriateoing  ol  Dooamioe  ? 
•^A  good  wbilb. 

How  long  P-i^I  beKero  a  ^oarterof  a  year. 

Where  wes  tbet  obiM  duriog  that  ttmeP-"^ 
fie  waa  oeot  to  Joao  Laody'e  oOi  to  nofae^  aho 
took  bmi  with  boK 

Do  yoo  remember  die  time  of  my  lord  aod 
haly'a  paHinf  .^*~I  wae  niiat  there  then. 

Bat  do  yoo  remember  the  time?««^Idoodt 


Waa  it  before  or  after  that,  that  Joao  Labdy 
got  the  Ooraiagr**<Aie  got  the  domwg  the  day 
that  be  woo  ebnateoed ;  eb? 


to  to  ooiie 
him  the  day  belbre. 

Where  fUdyoo  go  #beo  ydo  left  DnoOMdoe  \ 
*^l  weot  to  Reeai  after  I  toft  Duameioo. 

Did  you  aee  the  cbild  after  P— I  aesekr  earn 
the  ebiM  after,  obly  dooe^tbtt  he  oaaio  to  Roee 
witb  my  lord  in  the  coach. 

Do  yoo  onderataod  ^vhat  a  ebriMioo  admo 
and  what  a  sirname  isP — Yea. 

What  waa  the  ohHd'a  airAame?«M.Hie  air- 
name  ia  Annealey. 

And  what  bia  oiriatMli  oamef^Hie  ohris. 
tmto  fMBBO  ia  Jaeaeob 

Wad  Afllieahiy  hieairtieme  erobrietiao  oaaao 
when  he  waa  christened  P-^lt  wae  a  eimuM^ 
Aooerie/. 

[Croes-ekaminA(ioo.) . 

-  Mr.  SpHii^.  Ten  tnev  reooHeot  who  were 
preaent  wheo  the  oblld  waa  born  bealdoe  yoo  i 
•^•oere  ware  aoFfTM. 

Name  tbem-^^-Madam  Butler. 
.  WheetoeP-^doaotkoow,  itiseelofligago^ 
I  ehoold  ha? o  a  good  head  to  remember  iheaOi 


US}  J^rPtyuf^ 

Do  joa  rg^eanhM  wtie  mnj  of  the  senrtntt 
bv?— I  ramemW  BOOM  oflheserrantife  Mary 

Was  Mary  0oyle  In.  tM  litiyiiuaf  WK  M 
the  roMD,  awl  Mrs.  Heath. 

Add  wba  el8a.fu.Wlif,  aaoe  feaHswonea, 
I  camiot  tell  who  tbey  nw. 

Have  aal  you  aagvoi  a  aMBMfy  saw  m  a 
year  afttf-M^  hate  boI« 

Is  not  it  aa  good  now  aa  lael  year  f-«»I  do  BOl 
iaowhatkia. 

IVaa  Del  Ifaiy  Deyle  there  aad  Madam 
Butler  ?-->  Yes,  they  were. 

Bo  fea  reaienbar  any  naore  f 4^  ^  «el  re- 
maaiharaf  Bsone, 

flow  loflff  had  Mary  Doyle  ban  k  the  saT)- 
laee  heftre  Uw  hkthPu^  mmoI  teH  iadernl  that. 

What  naoke  did  she  go  by  theaf— Biy  Ma#y 
Doyle. 

She  WW  ool  aarrisd  t|ieBf-«*I  Hater  heaidl 


fint?-^! 


How  hng,  fmyP^-^IVhy,«good  whHe;  I 
do  not  timsnihei  heit  long. 

Haw  kagwoBo  yen  there  after  «he  obild  Was 
ioni  ?— I  waa  them  half  a  year  almost,  aol 
half  a  year. 

Aod  bow learwaayoA there Maea^-Near 
hap^  a  pearler  aefiwe^ 

What  were  yea>ia  the  family  f^t  #aa  Mio- 
iry-noid« 

Were  yeo  the  head  laiiadry nnaid  ?-«^ie. 

What  waa  the  name  ef  the  upper  oBelt-I 
caiuMt  leaaeniher  her  .name. 

Reeolleet.— f  t  was  a  strange  sort  of  a  Muud, 
I  cannot  secelbet  it 


A.  p.  ITHt 


Ctl* 


Which  of  yon  waainihe 


long  do  yoa  say  yon  lired  in  the  ser- 
ve she  biith  ?^K« 


ear  hand.a  ^piarteir  of 
•  year. 

AmA  hew  long  aAcrP^Ahoalihidf  a  y^ear. 

Wkcre  «eveye«  at  the  liouiof^tbe  grsat 
eatipaa?-*-!  da  naticooww 

Do  you  remember  it  ?— I  do  not  rememlMr 
ii,biifei 


iheribere  waa^real'tbttadernod 
tain. 

Do  not  .yen  asnen&er  the  gveai  rriisa^  so- 
^mal  yeara  affo?*^!  do  wal  remember  it  oow, 
bat  I  reaMBsSer  ihwadeaeMiraiB. 

How  came  you  to  sewenijber  hq#  year  whs^ 
yoa  do  netieoMmber  newjl-M.Wlif ».adial^did 
inwimjahsi  then? 

Mr.5j»ri^g.  The  eclipse.. 

f  ask  yoet,  npao-ysiiB  mtkt  wbeaa^en  .Here 
at  tbe  lioM  of«ilie  ioeliMed**^  waa  nl  oafiMto 
^tler^  at  Ihia  tioMrof  tbtf  ttowbrnfliijraan. 

Was  there  any  darfcaeaa»^f  thajooi  in  Ahe 
aMrmng  al  Iho  Hawof  thal<th«ndaaAai^«nan  f 
•—I  doaotidpeaoher  ili 

W^snyoo  netweemnl  ai  eap^.Batfor's 
at  the  time  of  <be'ecKpen7-<T4.  was  iheio  Hrhen 

weoi  the  dsJipsa  ««a  ui 


By  virtue  of  yonr  .oalkr'  damabgimi 
lep*a  giaalitJi^  efittesanitr-By  abs^ir- 
ms  eftanr^Mihr  i^d#  wMiam^taheanngtolheiv 

Waa  thai  thunder  beCsro  or  iMriva 
TOUXVUL 


wai  hDmlw-^The  thaader  was  ainqphr  was 
horn* 

Were,  nol  yeu  in  osptiiin  O^itlfr'a  <br?io» 
tben?«-l  »af  in  qiplaiu  Bu|l^r*8  hoiis^  b^l 
aetinthoseraioe. 

Were  net  yeu  a  servant  ai  JDi^nmslan  befssy 
lady  Altban  came  to  IKinmaineF^-t  was  9it 
in  It  when  aha  came  there,  it  arap  Mry.  Bfalh 
hired  me. 

Court,  How  long  did  you  live  at  Dun^aii^ 
before  my  Jady  came  ?— me  ana  tiifre  before 
I  went  therf  •  > 

Hnw  long  were  yon  in  tbe^frviea  hsfiiroaiy 
lady  was  broogbt-lo-b«d?<*-jNear;i%fi|ul4r  iV 

And  how  lopg  aiWr?-r-HalJFp  year.  ^ 

D4  you  remember  the  great  darMfsp  A  -1 

do  not,  my  lord.  •  '    1  •    . 

But  yau  were  adced  whether  vpu  ffeffi/^\ 

leu  < 


bored  if  frben  you  were  e^qumnea  on  the 
in  the  Exchequer,  and  you  said  yen  did^-r 
Why,,  they  only  peaked  me  t^n  if  I  fcpambfred 
tb^  ecilipse,  aiid  I  paid  I  remembec  that  ^pere 
was  such  a  thing.  r 

By  viftue  ef  yoy^  qa^h,  did  jm  »emtmf 
that  you  remeoabered  the  eclipse  f— I  di^  r|^ 
memhtr  that  daiiiuDsa. 

Wbatdarkne«a  waa  it&^ll  uriia  ol  ttmnd^ 
and  rain* 

Was  thai  wbilo  .yoa  lived  iitDttiHiiiaiaa'«*^ 
U  waaaAer  I  lei)  UhMMoaine. 

What  time  of  the  day  was  itT — It  |vaa  i$ 
the  fveaing,  m  the  Afteraooa. 

How  long  did  it  continue  P-*Tlie  |%in  JmMI  % 
faarter.of  an  hour. 

Dhd  yon  meatiou  any  thtaoder  i||i4  fm  when 
you  were  examined  belbreP-^I  was  oola^iaA 
aiiy,  f|iy  lord. 

Do  you  remember  an  eclipse  thfii  hap|m»fd 
about  Uia  timo  of  the  hirlh  ?»<*l  da  aot  riWOOm- 
ber  any  but  that  eclipse  Ijiat  was  in  Mi^  aiveQ- 
iag;  4bat  there  aiaa  IhHoder  4nd  rain  a<ong 
With  it..  t 

Mr.  jSyriiig.  We«e  yop  not  at  Punimoa 
jSonte  .when  i|iy  My  mVf^  jlositn?— slilo*  I 
was  not 

.  Bid  j^«-4mr  §»  Mr  Mbre  y^u^MMVihar  >ft 

Donmaine  ?— No,  indeed,  I  never  did*  .  1 

'i>id  aho4|(Mo  Goblin  while  yoa  wene  kt  the 
aewioe  ?^-JMoit  tjm  1  Ww  of.  t 

Could  she  be  absent  a  month  or  two  iw4y^ 
una  knecw  of  itim^No,  she  waa  «^  in  i^y  1^- 
vioe  stall,  without  she'd* go  ta.ohurfdi«        .  rt 

SNd  not  yon  swoor  fosmerly  thsyi  yon  v^en 
in  the- house  whan  my  lady  qameAfBVf-<»«diir 
deed,  1  did  not.  (^ 

Wh^re  worn  you  lured  ?^By.)P(t.  jRivnth. 

W4isre&«-ln  the  pademr  at  UMnnifune» 

And  you  never  saw  lady  Altbam<.h<^(NOe.?iT 
fadQod,t.  never  did. 

.,  IM  aol  yon  u&4  when  yott  wove  osaoMMil 
J>efo9n,.  that, y on  W  s^n  her  at  Ro^aP^-lj^- 
4oed  I  dfd-nq^  uathout  tlisy.KiHdi^  me  qp  ^m^ 

CohH.  Did  not  you  asioar'  npoa  lhl|t  Iiil4 
IhatyonwoDO  i»  U»e  mty^oik  ^  good  wk^lbe* 
^in0»4)<^y.oai»^d49Wi9fir-<9tf  <»i  ^tprnvf^^^ff^ 

I  did  not|  my  lord%  *  ,..!..*  ,-..  i.i^ 
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*  Mr.  Sprh^.  Did  yon  not  wy,  tfiat'th«  firti 
time  you  nw  my  lady  was  at  captaia  Boller'a 
Mbrv  yoif  wel«  a'senaibt  at  Danmatae? — 
'Upoa  my  oath,  I  did  not,  that  I  remember. 

Now,  I  ask  you  who  were  the  $fodfathert 
iiid  irodrootfaerto  this  child?— -Mr.  Goidougb, 
•Mr.  CRff,  and  Mrs.  Pigot  were  g^ossips. 
'    WhatCqtelmiitbf-^OrRossgarlatid. 

IVhatwaa  his  Christian  name?— Anthony 
CMdough. 

^    Who  wer0  the  other  geasi|itf?— Counsellor 
Cliff,  and  madam  Pigot  ofTvntern. 
'  Whose  wifh  waa  she  P— Why,  was  notabe 
^Dtiio  Rfot'a  of  Ty  otern  f 

I  aak  you  w|iose  wife  the  was  ?•— She  wak 
^lled  madaib  Pi^ot  of  Tynterti. 

•  tl^DOtahecaiitain  PigAt*s  wife  ?-<.I  can- 
not tell,  hut  she  wept  by  that  name. 

'  *By  what  name  did  vou  pass  yourself  at  that 
fhnefi-i-Eleanor  Howletti  and  my  husband's 
Itame  is  Murphy. 

^    Do  you  know-  one  Bridget  Hewlett  P— Yes'. 
^ '  Was  she  a  servant  to  my  lord  Althamf— 
We  lived  th^re  at  the  same  tidie. 
^  Wh6  was  butler  then  f^Charles  Mkfffaerwas 
*dtter.'  . 

.Did  you  know  one  Rolph  ttiat  was  butler? — 
IKolph  whs  not  there  in  my  time. 

Did  you  know  Mrs.  Weedon?  Was  she  in 
the  honeeP — I  beard  talk  of  her  \  she  was  not 
in  the  house  because  she  was  under  an  ill  cha- 
fiuAer.  >     • 

Where  did  she  live  then  P— She  was  at  the 
4Nid9&hel6#. 

How  n^  was  that  to  DunmaioeP— To  the 
liest  of  my  knowledge  near  half  a  mile,  1  can- 
«ot  tell  how  long. 

Do  you  remember  Mrs.  Setwright  P— I  do  not 
iMiiemher  her. 

Who  WIS  house-keeper  P'-I  think,  Mary 
j^Me,  that  had  the  name  of  house- keeper. 
« '  Wh<^  did  you  live  before' yea  came  to  cap- 
tain Butler's?— At  Frank  White's,  in  Bom. 

•  Where  did  yob  'live  Ailer  yoit  left  lord  A|- 
ihani^?— t'At  no  (ilocef  1  was  with  my  owta 
people. 

-    DA  you  eteP  live  with  one  Mticnamee?-~J 

did  indeed; ' 

«   'Did  voo  lire  with  him  before  or  after  you 

left  lord  Altham'sN^That  was  after  Ileftloitl 

yUltialB's. 

Jury.   Name  the  i^Maips  over  tgam;  how 
nany  were  thevF  ?-^Tbree. 
'   Nato^  them.^-Coonselkyr  Cliff,  Anthony <;ol- 
^elengh  from  Rossgarlaad,  and  Mrs.  Pigot  of 
Tyntem.  •7 

•  ^fcottK.  Hhs  is  a  positive  witnessto  the  birth, 
if  yottcan  pinsibly  believe,  gentlemen,  that  she 
iya  wyAn«iO'that  deserves  your  credit; 

Seij.  MankalL  I  hope  your  lorddhip  woilH 
kMm  iioy  remi^rkl  upoi^the  wKnteses  IJH  we 
Mme  to  fhe-crese;  if  we  are  to  Mppprttbe 
•credit  of  o«ff  witncMes,  aethey  appear,  we 
#bairfieter*ha«e  doD«.  » 

-^KkmH.  I sayl  if  she be*ft  person  of  credfi^ 

9M*  w^ld  i«it  have  flote'aay,  she  is  a  penofl  cT 
■ndbufated cifidiL  •   ^  '  -••1 

i 
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Mr.  Harding.  The  next  witness  weprodoee 

IS  Mary  Doyle  { she/mylordi  is  a  witness  to  the 

birtb. 
Did*  you  koow  Artbvr  Ih'te  lord  Altham? 
Mary  Doyle,  Yes,  Sir,  i  did.  -    .     ■ 
Did  you  knoiv  iiis  lady  f^\m,  Sir.  v 
How  came  you  to  knew  them  ?— Besanse  I 

was  their  servanf9.8ir.  r  .  \ 

When  were  you  in  their  service  ?-^Thst1s  4 

good  while  Sign,  iiis  hard  &r  me  to  renenb^r  it 


now. 


How  Isn^  do  yoQ  thiakit  is?«^I  helief^  to 
the  best  of  mv  knowledge,  nine  or  leis*and» 
thirty  years  thn  May  "next. 

How  long  do  you  say  it  is  P— it  is.Difie«aiM|b 
thirty  this  May. 

Recollect,  woman,  bow  many  years,  is  ik 
eince  yon  iived  there;  is  iaatuetaad'tweiityy 
or  thirty, or  how  many  ? — It  is  thirty  this  Alay» 
einte  you  wiU'have  it  ao«  .>  >     -     •        .   r 

During  vour  knowledge  of  lady  AlihaiD  waft 
ahe  with  dhild  Pff-HUe/WM^vitb  cbiid.     t    • 

Was  she  delivered  ?— She  waa  indeed.    • 

VThere?-*ln  her  o#d  booae  at  Duamaine^ 
Sir. 

How  do  you  know  that  ? — I  was  by^  Sir* 

Were  you  prsaent  ?r--4  wasindeed.  . 

Was  any  bo<l^  else  present?-^ Therew8s«    . 
.  WhoP'-r-Th'reb  or  lour  servants. 

Who  were  they  ?— One  Nelf  Murphyi  ani 
Mrs^  Heath  first,  and  ESeaoor  Jllurpliy. 

Were  thereany  geatlewemeo  tliere  !*--^Tkere 
was  madam  Butler»  and  some  oiiiera  1  do  not 
know. 

Waa  the  child  christened  ?-*fle 


<fiv  whom  P-^By  one  Lloyd  out  of  Rosa. 

Who  was  he  P-^A  mioitter  aod  conte. 

Of  what  place  P— Ol  Roaa. 

Who  were  the  ^odl'athen  and  godmother  ? 
-— Tothe  beatof  my  knowledge,  Mr.  GoiekMigh, 
Mrs.  Pigot  of  Tyntern»  and  Mr.  Cttff  tiem 


•  Were  there  any  r^oidnga  upon  that  ae» 
count  ?-^A  great  deal,  Sir. 

When  and  where  P— In  the  houae. 

Tell  what  rejoieiagir  there  werei-^Tbaro 
were  the  best  of  liqeoea,  and  the  hcoi  of  .eating 
IumI  rgoioing  every,  way » 
.    Was  there  «bohfiref— There  war.    . 

When  wss  that  bonfire  P»-The  dgfat  aftar 
the  child  was  horn. 

¥xm9  new/  wbatvana  of  that  child  aftetf — 
Ittdfed  1  do Bot Snow ;"thepe  was^a  winaethean 
that  had  liim,  lor.  1  left  tiM  phme  a  iew  days 
after *he  mm  christened  I    ' 

Wbat'Wn*  tb«iiiiiae'ii  name  P^To  ihe.  best 
of  my  knowledge,  her  naaae  waa  Landy.    I 

BeW  long  mfovt  stay  alWr4heobrislcning  r 
«M>I  left  the  hottse  a  f«w  daya  attelr.  i  .  j    . 

« *  OMri^'4M»yon  see.  ny  J«^r  daliveMdJU*. 
Indeed  1  did,  1  waa  an  ey e- witness  In  it|  fen fi 
waai»tlMm^daiiatlaldii9.i'v 
-»Ah  /yftf  ^dreiwhefthtr  l^ilaath  smsidi 
^jkiMidin4'aheci»aa^ll»  Ite 
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Mr.  Sfrimg.  Yoa  mj  Joan  Land/  wu  the 
iine?^Yei,8ir. 

Wat  the  married  er  a  Mogle  wemaD?— I 
M  bjr  cfer^  body  io  tbebouee  thai  ahe  waa 
iiirrMl. 

To  when  ?— To  one  Mbic  Cormaek. 

Wen  they  livieg  together  at  that  time  in 
tkdroini  booaef — ^1  do  aolkoow  whether  tbej 
vera  or  aota 

Wheredid  they  life  then  ?— They  lived  in  the 

At  what  lime  wee  thb  birth  and  cbriatenini^  f 
--it  wasia  the  mootb  of  May. 

Hie  latter  end  or  the  bMnnobfr  of  May  f^ 
TW  litter  end  of  Hay. 

Court,  How  long  waa  it  between  the  birth 
lad  the  ebriHening  P — Between  three  and  Ibur 
Wfldts  or  ihereabouli. 

Wu  it  both  bom  and  cbrialened  in  May?— 
He  wai  bom  the  latter  end  of  the  month  of 
Miy. 

Were  yoa  there  at  the  cbriatetiingf,  or  did 
yoa  Icare  the  oenrioe  before  it  F— It  waa  after 
the  chriiteoing  I  left  the  house. 

What  WIS  yoor  aer? ice  ?— A  chambeiwmaid, 

By  lonl. 

Mr.^nVi^.  How  long  were  yon  in  that  aer- 
^W&Rethiaohtld  waa  bomP^-Juat  three 

.floe  hag  before  thia  were  yon  acquainted 
»rti»  Jon  Landy  ?— Ne? er  'till  1  aeeo  her 

j^oyoqimow  whether  ahe  hadachUdornotr 
*-i  beiH  that  ahe  had  a  child. 

^  wbom  ?^1  do  not  know  by  whom. 

YoQ  nid  iost  now  that  Mra.  Heath,  Mrs. 
^er  aad  Ndly  Mnrphy  were  preaent  at  the 
ww?-i<id.  Sir. 

Were  there  any  more  hut  them?-^Indeed  I 
dooot  ](aow,  for  my  part  1  do  not  remember 

Rovlongbeforethathad  you  known  Eleanor 
narphy  ?— I  ne? er  aeen  her  till  I  aaw  her 

Micre. 

What  waa  her  name  then?— -Eleanor  How- 

Hid  yoa  eter  any  children  ?«*!  ooffht  to 
we  one  boy. 

flow  ohl  la  he  F— He  la  thirty  yearn  of  age» 
">U  had  a  aon  before  that  time. 

Which  waa  in  the  ear? ice  first,  you  or  Nelly 
H°n>hy  ?-Sbe  was  in  the  bouse  before  me, 
^uUr  to  the  best  of  my  knowled»^. 

W  hat  n  your  aoo's  oame?^Edward  Cosker. 

How  oHMiy  buafaands  haTo  you  faad?-^I 
»w«r  marriaj  but  one  man. 

flo'^  come  you  to  go  by  the  name  of 
Jwyle?— Mary  Doyle  ia  my  own   maiden 

J^^  A>  you  lire  now  ?— I  lire  now  at  the 
f*^„«fDuocannoo. 
Uow  cane  you  to  alile  yourself,  in  an  afli- 

iHL^  '^^7  ^^^^  ^vy  Doyle  of  RaviNy  ? 
*"«««oaa  I  hred  there. 
now  Qtjijr  j.,g|,  ago  ia  it  ainoa  yiBO  lired 
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there. 

Were  you  married  wheu  yoo  lired  Aare  f-^ 
was  fire  yean  before  that  a  married  woman. 

Where  did  yoa  liro  heftire-  yoa  -came  to 
Rarilly  ?— In  the  county  of  Wescfoid.  I 

Where  thei^  ?— I  foi^  the  aaaM  of  Iho 
place.  \  i 

RecoHect  where  yoa  lit ed  befino  yoa  lif  of 
at  Ra^illy  f— At  Harrolstown. 

How  long  did  yoa  lire  tberer— I  Ci^ttl0t«o• 
member. 

Where  did  you  lire  before  yoa  lired  at  Har- 
rolstowo  ?— I  lired  in  tlie  coon^  of  Wickloi^ 
Where  there  P— Oh!  the  Lord  knows  wheri^ 
I  cannot  remember. 
Where  did  you  go  when  you  left  Rarilly  f *« 
To  Low  Grange  in  the  county  of  Kilkenny. . 
Do  you  know  one  Daniel  Hugheaf — I  io^ 
Did  he  ever  lire  with  vou  P^He  lifed  in  tho 
house  with  me  at  Rarilly. 

What  ia  he  to  you? — He  ia  my  hoaband^a 
nephew. 

^  How  long  did  you  lire  at  Low  Orange?— I 
liretl  six  years  there. 

How  long  at  Rarilly  ?— Six  years.  And  H 
was  the  year  that  I  went  to  RanHy  that  I  waa 
at  Dunmaine,  for  my  husband  and  i  parted. 

Where  did  your  nusband  and  yon  part?-** 
We  parted  there. 
Where? — At  Harrolatown. 
When  were  yoa  brought  to«-bed  of  yoor  aon  f 
— ^The  Lord  knows. 

Were  you  in  serrice  before  you  went  to  Dun- 
maine ? — I  waa,'  in  the  county  of  WeifenI  and 
county  of  Wicklow.  * 
Where? — At  one  Osborne's. 
How  lonff  did  you  live  there?— I  waa  a 
twelvemonth  there. 

Was  that  before  or  after  yoa  were  married  ? 
— Before  I  waa  married. 

How  old  do  you  say  yoor  aoO  is  ?-^I  say  he 
is  thirty  yeara  old  next  May. 
Where  waa  he  bom  ?— I  cannot  remember. 
Do  you  know  Robert  Cosker?—!  do  kooir 
bim. 

Court.  What  is  the  tendency  of  thb  exami* 
nation  ? 

Mr.  Spring.  This  examination  tenda  to  oroye^ 
that  she  w^  a  married  woman,  and  lireo  witb 
her  husband  at  the  time  ahe  pretenda  ahe  waa 
a  servant  at  Dunmaine? 

Who  was  cook  at  Dunmaine?— I  do  not 
know  his  name. 

Did  you  know  the  hooaa-keeper?— 1  do  not 
remember. 

Do  you  remember  migor  Fitz-gerald'a  beiitf^ 
at  Dunmaine  ?— There  was  one  Fitxogerala 
that  lay  there  one  night,  and  I  do  not  Know 
whether  he  was  a  major  or  a  captain ;  the  ear* 
rants  lold  me  he  waa  one  oat  of  the  county  oC 
Carlow. 

Do  you  remember  Sarah  Weedon  ?-«I  never 
seen  Irarab  Weedon  but  once. 

Did  you  know  Mra.  Setwrifffat  tiM  hooaa* 
keeper  ?— I  never  knew  her,  1  do  not  kaoir 
what  was  her  name. 
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MiirphyftndiiMitbcro76rlMr,bBtIdo  nili«4 

Who  mt  iratler  f  <*-4)iie  Maolicr. 
«  Do  trou  icoMiBlMr  fioOrk  wo  postiUMMif--* 
thderi  1  ila  not 

c  Bmt  iMi:  boforo  ym  Utt  iho  tervieo  4M 
Denoio  Redmood  leave  lit — Ho  was  Ihoro 
Mbtom  ond  aflar  mo. 

Uom  Iboff  did  yim  olAy  Uiero  aftot  tbio  UHb  ? 
#-^  olqred  iAor  llio  chntteoiny  two  or  three 
dava. 

.  0h  )r«ti  lommhcr  the  frraat  edipao  of  the 
0iB  h^l.  do  DAt  remoo4ier  il. 

'  Itr.  MottofL  The  text  witness  wilt  be  one 
Mary.  Preemapt  who  will  |irove  to  your  lord* 
ahipand  the  jury,  that  sh^  saw  my  lady  Al- 
tham  at  DurtmaiQe  big^  with  child,  aod  skw  the 

fhild  10  tb^e  care  of  Joan  Lafiao ;  tliat  Mrs. 
loath  WaH  panicOl^rly  food  bf  it,  and  that  she 
,  has  sefo  the  child  with  tty  t^y  io  a  oooch 
MqueOtly  afterward). 

Mary  Frteman.  iiworii. 

Mr.  Mwion.  Did  you  koOwtho  klolody 
AHhofent 
.  Afony  Wreewttm,  I  did)  Kr. 

Whore  did.  you  Arst  see  her  ?•»!&  Tyolera, 
•itad^m  Pile's.     . 

At  the  time  you  knew  her  there,  what  con* 
4ittoD  did  she  appear  to  ho  in  f-**8he  appeared 
|».  OM.ao  a  wOmao  in  her  eaae^  with  ehiU. 

Did  she  appear  big? — She  did  indeed,  iKr. 

At  what  time  was  this  f  •^>To  the  beat  of  my 
inowMge,  it.  waa  a  Itttio  lielbre  Christmos  in 
^eyear  that  kioff  Georffe  the  first  came  in. 

dan  yon  reooHeet  whether  before  or  after 
ahrismi^  ?-*-Thit  was  the  time  that  caq. 
Pigot  had  the  bonfire  io  Tynlem. 

Was  it  befbio  or  atter  that  bonfire  ?--BerOre 
the  bonfire,  for  we  had  St  at  Michaeltnas. 

Did  Tbo  ^ver  aeo  my  lady  allerward«»  and 
where  r — I  seen  her  ito  DoamaiDO  very  nften. 

When  yon  sow  her  tlierov  did  yon  aee  any 
ehiM  in  and  about  that  house  ?«^i  did  indeed, 
upon  my  word. 

What  ohild  waa  'iXt^l  ifeen  the  chHd  inth 
Joon  Lafian  tending  of  it,  at  the  time  madam 
FijpK  aent  a  letter  by  mo  there;  1  aeon  it 
aii^ty  wl^lt  dressed  with  Joon  Latfi^  io  Don* 
name  bonae^  oi  the  time  of  the  letter  I  woo 
aent  with  to  be  de^irered  to  my  lady  Altham. 
'  Did  yAu  dolifer  the  letter  P^I  gore  it  to 
H ra.  Heath,  into  her  own  hands,  and  ahe  went 
Up  slaira  with  it  to  ny  hidyv  imd  told  me  when 
one  came  down,  that  my  My  was  unwell,  and. 
^(anldinOtgtve  me  an.  answer. 

Did  yhn  see  the  child.at  that  timo?-^I  di« 
oao.tbo  ohild  that  very  instant  io  the  pinsenco 
oC  vara.  Jxooto* 

Wm  Mnu  fieath  prsoent^-^Ii  waa  in  her 
moence  the  minute  that  1  delivered  the 
kttor:  JoooUlhowMih  the  kitchen  with  Iho 
child  io  her  arms. 

What  time  or  Iha  year  was  ihia  2^It  wus 
flihool^thiatiflsooflho  ;pHrv I commIIcU whoi 
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Jufy.  Are  yon  sOro  thai  K^s.  Heath  wafr 
preaent  and  saw  the  child  f— Joan  Laffan  had 
tho  child  in  hOr  ortoa  in  the  nresenoeOf  Uiu 
fleath,  when  I  delivered  the  (stler  to  hor. 

Mr.  Metrtatt.  At  the  lioleyon  saw  this  cfaildp, 
theo)  Or  any  other  titaio,  what  noiioe  did  yo4 
aeo  Mrs.  Heath  take  of  it?— Why  indeed,  fer^ 
upon  my  Word,  1  know  no  morO  than  that  K 
Uraa  going  to  the  §ur  of  Roaa,  and  I  saw  her 
bring  out  the  ohiU,  end  she  pot  a  bundW  of 
clothes  into  my  lady's  coach— ^ 

But  I  aak  yho^  wbcllierattho  time  thot  yoni 
saw  this  child  when  you  went  with  the  leHeiv 
ond  then  <disOrvod  tlds  chUd  in  Mrs.  Hoalh'o. 
presence,  you  observed  Mrs.  Heath  to  take  an/ 
notioo4lf  ii?*-8ho  did  take  nstioe  of  it,  parti- 
cular notice,  and  was  phiying  with  it ;  indeed^ 
Oho  waa. 

How  old  waa  the  child  then  f-*»f t  waa  abooo 

a  ear  and  half  old,  to  tho  beot  Of  my  know* 
DO* 

Whalaortof  aohiU  waaitr-*-Itwaooprett|K 
light*  headed  child. 

Did  Mrs.  Ucoih  fidco  notioo  ofit  oa  Um- 
ohUd  of  a  pofion  of  oonseyienoe?  8iw  di# 
indeed. 

AsthochtUof  whomF---Ao  a  gvatleMii'o 
child. 

WheOoohHd  WW  h  oomMmd  tohoP^^t 
.  woo  conaUored^  my  bwly  Altbom^  aiid  mf 
lord'a;  as  I  heard,  it  was  called  the  yoon^ 
lord)  yomig  looimy  Annealoy ;  any  mer  I 
^  oaonot  teliyou. 

1  ask  you  whOther  ot  ooy  time  after  this^. 
you  saw  Ibis  chifd  in  nookpany  with  tady  Al- 
tham P — I  did. 

Whole  waa  the  nextplaoef— 1  did  not  see 
it  after  thot  time,  tothO  best  of  my  knowle^ge^ 
IpJL  I  seen  hin^  at  Raai  at  madam  Butier*o. 

Who  did  you  see  him  with  there  N*^Ho  Wno 
in  madam  Butler's  arms,  fi>r  ho  waa  hroughl 
from  Duninoioo  that  i^ry  day,  and  she  re- 
ceived ihe  child  and  carried  it  up  atairs  to  my 
lady. 

Who  brought  it  to  Ross  f-^l  cannot  toH. 

At  this  time  in  whose  company  was  it  ?<««• 
TfaerO  waa  nobody  hut  Mf«.  Booth  that  cOino 
down  stairs. 

Now  I  aak  yoO  whethor  tho  child  that  yoo 
saw  after  at  Ross  was  the  same  yon  saw  o% 
DonmoinoP— I  cannot  tell  that,  Sir,  btH  tho 
child  was  there.         ^ 

Waa  Mrs.  fieath  ptooeot  nt  Bntleea  f  » Itti^ 
waa  indeed. 

Did  sbo  at  tbatplaeo  take  any  notioo  of  tli# 
child  ?-^I  cannot  teH  yoo,  (Kr,  it  woo  at  tho 
beod  of  tho  staim,  and  1  cannot  teM  that 

rCr<Ma-examinatipn.3 

Mr.  Edm,  dH^ftme^  Do  you  rensember  tho 
year  that  you  saw  my  lady  with  child  f-^il-. 
TheyeK'  king  George  tho  first  came  in. 
;     Was  she  big  with  child  then  f>*.4aho  woo. 

Yon  say  it  was  tfaoyoor  king  QeoffgocaOM 
in  P^-l4  woa  the  year  ho  oamo  in. 

Was  it  not  about  Cbfistians  yoo  Void  ^»1isld 
draojMtlh^itho  |i)^hi|ig  6oorgo.OMB»il|.  - 
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I  «fc  WNS  a  Mi  M  mol  tay  ▼<«  nw  my  I 
Uj  biff  with  diili  ftbom  Chrii*iMttr-*lt  wm 
dmil  CbrMtuifts. 

Wbtn  did  jMl  Me  liev  Hie*?— At  Tjntcra. 

Was  it  bdbre  or  after  CliristiDM  ?— It  wai 

fc-<>— - 

Yoa  wflot  Ami  Mrt.  P9c«l'i  with  a  tetter  to 
DniMiaiBe?— 1did,8ir. 

What  timo  of  the  ywc  was  it  ^— la  tbe 
iprai;. 

Of  wfcal  year  7— I  aMmot  tell  as  l<»  that. 

Was  It  the  nest  sfring  after  yon  saw  ber  with 
cbiM  ?<— Indeed  it  was  not,  nor  tlie  sprinf  after. 

See  if  yon  oao  reoollect  tbe  year  ?— -I  can- 
■01  TfcoHeet  the  year. 

YoQ  knew  eounseilor  PigetN— I  knew  bim 
wry  well* 

Had  any  nocident  happened  to  him  then  N^ 
He,  Sir,  it  wan  afler. 

Hew  soon  nftor?*-!  do  not  know. 

Did  not  he  break  his  }eg  in  Ibe  county  of 
TiDDtrary  ?— I  cannot  tell  that. 

Do  yon  remeiBber  tbe  time  Iw  broke  his 
hg?— I  was  not  in  the  family  tbeni  but  in  the 
tawa. 

Wu  Mrs.  Pigot  at  home  when  he  broke  bis 
hgr«-lb^eve«K 

Did  she  go  to  bim  f— 4She  went  to  bhn. 

IKd  she  go  fn»mTynten  to  bim  P-*8be  did. 

9ay  MarghalL  The  next  witness  is  one 
Thonus  Elloo,  .by  trade  a  glaxier;  be  was 
caHed  to  Doaaiaine  npon  some  necessary  re- 

rof  that  boQse  some  time  after  tbe  birth  of 
inneslev  ;  and  be  will  give  your  lordship 
to  accoant  that  be  saw  this  child  in  the  honse» 
when  be  was  there  at  work,  greatly  taken  oare 
of  by  bis  father  and  mother,  and  1  believe  by 
tbejtrwmer  at  the  bar. 

CmrL  If  yeii  hare  any  new  witnesses  to 
<ay  new.  matter,  produce  them ;  you  hsvepro* 
dsced  witnesnes  to  all  (he  points  of  tbe  indict- 
irnit  already. 

Ekon 


9t^.MUf9haU,  Pray»sir,wh«ttr«dadoye|i 


Tkemm  Klion.  1  am  a  ghzicr. 
Do  yo«  know  a  pfa^e  called  Dtinmaltie  f— t 
*>,8ir: 

Were  yoa  at  any  thne  and  when  at  that 
konae?-^!  served  my  apprenticeship  in  Ross 
to  limes  Morris  of  Ross,  and  I  was  at  Dun- 
■tainehovse  several  times. 

In  what  TcnrN-To  tlie  best  of  my  memory, 
I  wss  bound  apprentice  in  the  year  171&. 

And  whstt  time  were  you  at  Donmaine  faooiaP 
I  was  there  I  believe  at  sevenl  timea. 

Nfeme  any  particular  time. — I  was  there  in 
that  same  year,  and  in  1716  and  1717,  and 
ttl  the  separation  of  my  lord  and  lady  was. 

Who  did  yoa  see  there  f — The  lord  anil  the 
My  was  there. 

Whom  ebedid  yoo  see  N-1  seen  Arthur  lord 
iMm  nnd  bis  lady,  I  aeen  Mary  Heath. 

Bo  yon  know  any  other  of  that  fhmUy  that 

^tte  there  f^^  have  remembered  to  lee  a  child 
were, 

ft 


What  «hiM  was  th«t?-^A  dMM  ia  I  thoogM 
was  the  son  nf  Arthur  lord  AJihank. 

Where  was  lady  Altlnm  when  yon  aaw  tfaii 
son  ?— In  the  honse,  dr. 

In  what  manner  was  this  child  treated  P— Tf 
you  pleaae  1  will  tell  yoa.  I  am  a  glasier  by 
trade,  and  at  work  in  the  honse  at  several  times 
I  was. 

What  year  was  thia  that  yon  saw  the  child  f 
— In  the  year  1716,  to  the  best  of  my  know^ 
ledge;  and  upon  the  saoie^  1  was  op  ia  the 
lady's  chamber  at  work,  and  a  mesaenger  cam« 
op,  I  did  not  turn  my  face  aboot,  nor  do  not 
knew  who  it  was,  and  1  heard  a  mesaenger  say. 
Young  master  is  below :  in  some  time  after 
my  huly  called  Mary  Beath,  and  aaid,  Go  and 
bnng  ap  my  chihl.    With  that,  I  seen  tike 


child  coming  up,  and  n|ion  the  aame,  my  lady 
embraced  it  aa  she  was  sitting  npon  the  bed. 

What  year  was  tiiisf-J  think  was  it  1716. 
And  she  kept  it  there,  during  the  time  1  wan 
at  work,  which  was  ctese  npon  an  boor. 

[Cross-examination.] 

Mr.  JUewrder,  Say  in  what  time  of  the  year 
1716  this  was  ? — I  cannot  tell. 

Was  it  in  spring,  or  sommeTi  or  wioter  f-^I 
cannot  tell,  upon  my  word. 

Was  it  after,  or  before  Chrtstmaf  f^-ladeed 
I  cannot  tall.  Sir. 

Upon  your  oath,  was  it  not  in  the  year  Ififf 
—Upon  my  oath,  it  was  not  in  1717. 

Well  then,  what  time  was  it  in  17]6?^i-I 
cannot  tell,  Sh*. 

Upon  yoor  oath,  was  it  In  1716  P— It  was  tli 
1716,  but  I  cannot  ^artionlarly  guess  at  tha 
time ;  1  cannot  contain  thai,  it  w  so  long  ago. 

Mr.Pno4»y,  Juror.  How  oM  waa  the  child  (^ 
—As  near  as  I  can  gness,  a  year  and  half,  et 
thereabouta.  / 

Did  you  ever  hold  any  disooana  within  thesa 
few  days  with  m  body  upon  tbn  mad  P-^-IdiA 
not,  upon  my  oatb.. 

JM  you  see  nobody  in  a  Fiiylaai  chaion  be- 
tween ICilcullen  bri(%e  and  this  P-^I  believe  i 
saw  your  face. 

Do  you  remember  what  yoa  told  me  thea 
about  your  knowledge  of  this  afiair?«-I  do 
not  remember, 

Mr.  Pro6y.  Yoa  told  me  then  yon  had  a. 
aabpcena  the  day  before,  and  tbodfht  it  wan 
Tory  hard  yoa  shoald  net  know  sooner  what 
yoo  had  to  swear ;  and  swece  by  your  Mnhor 
there,  yea  kaew  nothing  of  the  matter*  Ymi 
sikid  further,  TOO  were  in  so^^reat  a  pasaonyoa 
threw  the  suSpmna  and  sbiUmg  into  the  lire. 

N.  B.  Witneas  Elton  prodooed  a  paper  and 
said,  Hers  is  the  subpmnsu 

SoL  Oen.  I  am  now,  with  some  iatiafactJoq^ 
to  inform  yoor  lordships  that  we  shall  call  Mr. 
Higginson ;  he  Is  a  person  of  soine  repntation. 
We  should  not  call  bin  so  early,  but  that  he  k 
Ihlling  sick  and  not  able  to  attend  any  longpr* 
This  gentleman  will  endeavoar  to  prore  thathe 
was  at  Donmaine  at  the  time  of  the  assises  off 
Wexford,  andwe  will  now  produce  bim,  thongh 
out  of  time,  to  ibew  where  my  lady  wae  at 
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thai  time^  fto^  <if  ber  beings  then'  wilk  child. 
Yuu  will  observe  he  is  now  called  by  way  of 
ant»ci|MitioD,  and  before  his  time. 

Mr,  Probjf.  Mvlord,  I  hate  somethioff  fur- 
ther to  naeotioa  tbat  this  mau  told  me,  which  I 
bad  forgot. 

Serj.  Marshall.   I  desire,  my  lord,  that  B(r. 
Proby  may  be  sworo. 
.   Court.  You  must  be  sworn,  Sir. 

Mr.  Proby  dwom  to  p?e  evidence  to  the  Court, 
and  his  fellow-jarors. 

Mr.  Proby,  When  he  told  me  that  it  was 
very  bard  he  should  have  siich  short  warntngf, 
ana  did  not  know  what  he  had  to  swear,  I 
«Iesired  him  by  all  means  to  make  haste,  for 
tlie  trial  would  be  very  soon,. to  get  to  town 
aod  be  instructed  there.  Sol  will,  says  he; 
aud  immediately  he  set  into  a  gallop,  and  I 
never  saw  him  until  now  since. ' 
'  Serj.  ^hir$halL  What  were  the  words  he 
said  to  you  ? — He  told  me,  that  he  was  in  such 
a  passion,  that  he  threw  the  subpoena  and  the 
shilling  into  the  fire. 

*  Mr.  Solicitor.  U  shews  he  was  a  most  on- 
willing  witness. 

Mr.  Proby.  His  words  were  tlie8e,By  6— d 
I  know  nothing  of  the  matter. 
'  Serj.  Marshall.  Do  not  you  apprehend  that 
the  man  meant  by  that,  that  he  did  not  know  any 
tfifag  of  the  birth  of  this  child  P— f  cannot  tell 
what  be  meant. 

Upon  your  oath,  Sir,  what  do  yon  think  he 
meant  ?--Upon  my  oath,  Sir,  I  beKevc  from 
the  subsequent  expressions,  that  be  knew  no- 
thing at  all  of  the  affair. 

Might  not  such  a  person  as  you  saw  here 
elearly  imagine,  that  his  seeing  a  child  in  that 
bouse  was  nothing  material,  if  he  knew  no- 
thing of  the  birth  of  that  child  ? — He  told  me 
be  was  summoned  on  the  trial  between  the  old 
and  young  lord,  and  swore  by  6 — d  be  knew 
nothing  of  the  matter. 

But  might  not  he  think  that  be  knew  nothing 
vaterial  ? 

Mr.  Recorder,  The  jury  will  judge  of  that. 

Mr.  Thomai  Higginson  sworn. 

Mr.  Solicitor.  Mr.  Higginson,  pray  did  you 
know' the  late  lord  and  lady  Altham  ? 

Higginton.  Yes. 

Do  you  remember  to  have  seen  either  of 
tbem,  and  when,  in  the  year  J 7 14  or'1715  P— 
1  saw  lord  Altham  very  often  ;  ]  had  the  ho- 
Qoor  to  receive  from  the  yeai*  1710,  Artbar 
lord  Altham  *s  rents  for  part  of  his  estate. 

You  saw  my  lord  Altham  very  often  f— Isaw 
bim  very  often. 

Do  you  remember  to  have  seen  either  of 
them  about  the  middle  of  April  1715  ? — Yes, 
the  middle  of  April  1715  I  calM  at  Dunmaine. 

How  came  you  to  call  there? — I  wasx re- 
ceiver to  Arthur  lord  Altham,  and  Arthur  late 
^arl  of  Anglesea. 

.  Go  on,  and  give  an  account  of  what  you 
know  of  thi^  family. — My  lady  I  saw  when  I 
galled  at  Dunmaiae,  my  lord  wss  not  at  home. 


Do  yon  know  any  thing  of  ber  being  with 
child  ?— That  time  1  saw  ber,  I  took  her  to  be 
big  with  child. 

Court.  Whattimewaathat?— Iniheniddlo 
of  April  17 15. 

Mr.  Solicitor.  What  time  in  April  do  yoa 
say  P— The  middle,  in  Easter  week  1715. 

Where  did  you  see  ber  then  P-^At  Dun* 
maioe. 

Inform  the  Court  and  jnry  what  look  or  ap« 
pearanoe  she  bad  of  being  with  chikL— -She  ap- 
peared to  be  big  witli  child  to  me,  and  towards 
the  last  month  of  her  timo. 

Tell  us  wherefore  it  is  tliat  yoa  haro  made 
yourself  sore  it  was  then  P — 1  had  a  pocket 
book  in  which  I  kept  my  roemoraiidaois  ;  I 
was  receiving  rents  for  the  earl  of  Angleseet 
and  I  sent  my  son  to  reoeive  the  rents  of  tbe 
Nanny- water  estate  for  lord  Altham  ;  1  kneir 
he  would  be  at  home  with  the  money ;  and  I 
called  there  for  lord  Altham  to  send  one  to 
Ennisoorthy  with  me  for  the  money. 

The  Witness's  voice  being  weak,  Mr.  Smithy 
an  officer  of  the  Court,  is  directed  to  repeat 

what  he  should  say. 

♦ 

Mr.  Smith.  Tell  what  you  say,  MoteDoe  bjr 
sentence,  and  I  will  repeat  it. 

Higginson.  I  called  to  see  if  lord  Al- 
tham was  at  home  to  send  one  with  mo  to  £n* 
niicorthy,  to  get  some  money  for  himself. 

Did  yon  see  my  lady  or  my  lord  at  that 
time  ? — My  lady  only. 

How  can  you  be  particular  oonoetning  tbe 
time  of  your  being  at  Dunmaine  P-^B^nse 
the  days*  tliat  I  received  lord  Anglesea'i  rents 
I  had  it  entered  in  my  pocket-book,  and  I  gave 
the  book  to  tbe  prime  Serjeant  Malone  at  tlie 
last  trial. 

What  were  the  contents  of  that  bookP— 
Lord  Anglesea's  reoeipti. 

Yoa  say  lady  Altham  looked  like  a  womaa 
biff  with  child?— She  did. 

What  conversation  bad  yoa  with  her  then  P— > 
Very  little,  only  that  I  asked  for  my  lont,  and 
told  her  what  I  called  for ;  for  1  dared  not  go 
into  the  house,  lor  if  I  had,  tord  Anglesea 
woold  have  tamed  ms  out  of  tbe  receipt  of  his 
rents. 

Tell  what  passeil  between  my  lady- and  yon. 
—I  told  ber  I  called  to  get  my  lord  to  send  one 
with  me  to  Enniscortliy ;  and  my  lady  came 
down  and  made  me  driok,  and  I  drank  a  good 
deliverance  to  ber  ladyship  in  two  glasses  of 
white-wine. 

Who  did  you  see  with  my  lady  f  — Tbe  maid 
was  there,  but  I  do  not  know  her  name. 

Now  tell  us  how  did  3^00  dispose  of  yoor* 
self  after  you  lefl  Dunmaine  P-^1  went  to  En- 
niscortby,  and  dined  with  nuyor  Bogersthat 
day  there. 

Where  did  yon  go  ftom  thence?— To  m 
friend's  bouse  in  Wexford  early  next  morning, 
Thursday  morning. 

Recollect  the  day  yon  wereatDcmmaine?— 
I  was  there  on  Thursday  going,  and  Tuesdi^ 
coming  back. 
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'  Wbat  iby*  did  yoa  fifo  from  Daomaiiie  to 
Boaiscortby  ?— 1  came  from  DaomaiDO  to  Bn- 
aisoorthy  on  Tuesday. 

How  iongf  did  you  atay  at  Woxford  then?— 
Not  above  au  hour  I  believe,  we  had  but  ooe 
pint  of  wine. 

Did  vou  see  kwd  AUham  at  that  aasizes  ?«» 
Yea,  be  gave  aae  the  receipt. 

Did  you  aee  my  lady  there  ? — No^  I  did  not, 
aar  hear  of  her. 

Do  yoa  believe,  if  abe  bad  been  there,  you 
woyki  not  have  known  itP  Could  she  be 
there,  aad^you  not  lee  her  P-— She  might  be 
tberefbrme. 

.  Pray,  Sir,  you  aay  you  were  receiver  to  my 
lord  Angleaea,  did  there  come  any  account  to 
the  earl  of  Anglesea  of  the  birth  of  a  chiki?— 
Several  of  Rosa  tenants  did  come  to  lord  An  * 
ia  July— 
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[Croas-examination.} 

Mr.  Xe  BumU,  Pray,  Sir,  do  not  yon  say 
that  you  were  at  Duninaine  on  Easter-Tues* 
day  ? — I  waa  there  on  Thursday  and  Tuesday. 

IVere  yon  there  on  Easter-Tuesday?-  -I  was. 

Wliat  year  was  it?-~By  my  books  on  Easter- 
Tuesday,  in  the  year  1715. 

Where  were  vou  the  Monday  beforef— *!  be- 
lieve I  was  at  Mr.  Giffard's ;  I  was  at  Hough- 
too's;  I  know  I  waa  in  that  neigbbourboofTon 
Easter- Monday. 

Upon  your  oath,  Sir,  where  were  yon  on 
Easter-Monday  f— I  believe  I  waa  at  Mr. 
Thomas  Uoup^bton's  on  Easter- Monday. 

How  near  is  that  to  Duomaine  P — I  oelieve 
lour  or  five  miles. 

Why  are  you  so  certain  of  being  at  Don- 
maine  and  at  Houghton's  on  Easter- Monday 
and  Tuesday  ?-<^Those  were  the  days  J  re- 
ceived money,  and '  they  were  entered  in  my 
book,  tliat  is  the  reason  of  my  certainty. 

Do  yoa  know  a  plaice  called  JPeppard's 
Castle  r— I  do  know  it. 

How  lar  hrom  Dunmaineis  Peppard's-CaalleP 
«^1f  hicb  way  woold  yoa  have  me  go? 

The  common  road.  •  How  many  miles  dis- 
tant ia  it? — 1  believe  sixteen  miles. 

Where  were  yon  upon  Easter- Sunday  ?— 1 
believe  at  Ctomines. 

flow  near  ia  that  to  Donmaine  ?— Four  or 
five  miles,  I  do  not  know  well. 

Haw  far  ia  Clomines  ftxxa  Peppard's-Castle? 
—I  believe  as  far  as  Dumaaine,  it  caanot  be 
less  thaa  16  miles. 

Look  at  that  paper  and  see  if  it  be  your 
hand- writing ;  is  that  y oar  name  ?-*!  belieire 
it  is. 

.   IVboB  yott  gave  receipts,  did  yoa  date  them 
on  the  days  the  tenants  paki  yoa  the  money  ?— 
1  did,  and  some  I  did  not. 


Explain  yourself  ^Wben  I  wooM  j?n  abroad, 
I  would  leave  receipts  drawn  according  to  the 
days  the  tenants  promised  to  pay  their  rents, 
some  with'my  wife,  and  some  wiili  my  sod,  and 
some  with  Timothy  Murphy  that  receired  for 
me. 

Is  that  all  your  band- writing  ?— I  beKeve 
it  is. 

Mr.  Ze  Hunfe,  I  desire  that  paper  may  ba 
read  against  himself. 

Clerk  of  the  Crown.  "  Receired  from  Mr. 
William  White  now  and  formerly  the  sum  of 
twenty- five  pounds  sterl.  in  full  his  last  Mi- 
chaelmas rent,  due  out  of  Peppaid's  Castle, 
&c.  to  the  ri^ht  honourable  Arthur  earl  of 
Anglesea,  receive<l  by  his  lops  order  this  IBlh 
April  1715. 

25/.   0   0  Tno.  IfiGoiNsoN." 

Court.    That  is  Easter- Monday  that  year  f 

HIgginton.  I  will  tell  your  lordship 
how  that  was.  I  was  to  pay  major  Hogera 
money  fur  timber  for  my  lord  Anglesea,  and  I 
left  my  son  the  receipt  to  get  the  money,  who 
was  to  meet  me  there  with  it. 

Is  the  date  your  own  hand  ?— Yes,  I  be- 
ueve  it  IS. 

And  did  you  date  receipts  before  you  received 
the  money  r — Yes,  very  oHen. 

Mr.  Le  Hunte-  What  time  did  yoa  enter 
this  receipt  in  yoor  book? — When  I  came 
home  again.  , 

When  was  that? — I  etUered  it  on  Wednes- 
day, when  he  brought  me  the  money  to  Ennis- 
corthy. 

What  money  did  be  bring  ? — He  brought 
me  sixty  odd  pounds  ;  I  ^ve  him  eight  re- 
ceipts to  call  upon  the  people  with  them,  and  I 
got  the  money  on  Wednesday. 

When  did  ^oU  enter  those  receipts  in  year 
book  ? — I  believe  I  entered  them  before  I  went 
from  home. 

How  so  ?•«- Because  they  promised  me  the 
payment. 

Did  yoo  draw  this  receipt  at  the  time  that  it 
beara  date?— I  gfve  this  receipt  to  Tim  Mar* 
phy  or  my  son  l>efore  1  went  away,  and  they 
toM  me  they  would  be  there  that  day  with  the 
money. 

See  if  this  be  your  book  and  hand  writhig  ?— 
Itis.  ^  ^ 

Was  this  book  kept  by  yoa  ?— It  waa.  I  lent 
it  to  Mr.  Wilaon. 

Is  that  entry  your  hand- writing  ?— It  is  my 
hand- writing. 

When  waa  it  catered  ?— It  was  entered 
when  I  came  back. 

Mr.  Mark  Whytt,    Reada  the  title,  vie. 


PeppardV 
Caade. 


Mr.  William 

IS 

Debtr. 

Year  Month 

F  ^r^r  BBMW^^a 

• 

■ 

and  Day 

•  » 

17 15 

«             • 

. 

Marah  2a 

1                                    «                • 

» 

1 

1    April  18 

\  Contra  | 
9  Bills. 


IS- 


Dit*  in  full  MicbaelmasI  1 1  17    8 
17U 


Credr. 
4  10 


i 
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17  GKOilGE  n. 


TriuLofMiny  Heathy 


(ie« 


v-*Wh«n  John  M^ilaoo  cane  t#  receive  the 
veoie  of  fer4  AogloMe  aAer  eM^  I  lent  il  to 


CmrL  Canyon  bow  nay  4hil  it  wwihe 
18tb  of  April*  Mster-Tuesday,  that  you  were 
^  Unmnaine,  iiaoe  it  tttpeape  hy  ye«r  book 

Jou  entered  receipts  of  that  date  eloewbere  T^^' 
lefteiipbi  «eoeipte  for  mv  eon  andBlofpliy, 
10  ffive  4he  people  that  paid  the  OMiiiey. 

Bow  came  you  to  enter  them  the  idth  and 
IBthr— Beeauae  they  were  to  go  there  then 

^ys. 

since  yonr  book  shewn  your  hand- writiog  at 
enother  phice,  the  time  yon  say  you. were  at 
t)unmaioe,  can  yon,  from  any  otnel'  cirqum- 
aiance»  recollect  that  it  was  Tuesday  the  18th 
«f  April  that  you  were  at  Dnnmaiue  ? — I  be- 
liere  it  was  Tuesday  the  18ih  by  my  pocket- 
iMok. 

•  -Cmiri,   See  and  get  an  nlmanick  tor  the 
year  1715. 

Does  your  pocket-book  and  this  book  con- 
lain  the  same  things  ?»— The  pocket- book  is  of 
different  things  from  ihb  book. 

Mr.  Le  Hunle.  Did  not  yon  swear  on  the 
trial  in  the  Bxcheqtier,  that  you  reoetred  four 
pounds  from  Mr.  Houghton  the  day  belbre 
you  went  to  Duomaine  P— I  believe  so. 
'  What  day  did  you  receive  that  mouey  P-*-I 
bdieve  it  was  on  Monday  monring. 

What  was  the  denomination  that  teot  was 
^d  for  ?— I  do  not  knew  indeed*  I  know  no 

Clomines 


dennwiinatiou  w«v,  knt  eo^  Bdlyaep  and 
Dnnmaine. 

Did  not  you  awear  that  you  reeeifed  frooi 
Mr.  Gifod  ol'  BaHyeep  10/.  eu  Tueeday .?-•« 
Yes,  I  did. 

Waa  not  tliat  the  day  you  went  to  Duo« 
maine?— YeSk  I  Miese  IdAtkat  mofMi^.  • 

Did  not  you  eay,  vou  reoeived  from  Phtri^ 
Sutton  304  the  day  before  F-^l  reeeifed  eeme 
on  Friday,  and  Saturday,  ajid  wanted  Ibflf 
sbittinga ;  and  tkey  4enft  it  alter  nw  on 
Monday. 

Did  yon  swear,  oc  did  yen  net,  tlmt  yon  m* 
^▼ed  outton'a  money  on  Monday  f-^l  did  mA 
on  Monday^  1  wanted  about  forty  ahilliws^ 
and  1  got  thai  on  Moadi^  or  Tueaday  tol* 
lowing. 

Ujion  yonr  oatli,  8ir»  did  yen  net  swear  that 
you  received  twenty  poondafrom  mdonel  8ut« 
Ion  on  Monday? — I  do  not  know  whether  I 
did  or  ne  ;  lend  reoeiTe  twenty  nonnds  id  mil ; 
but  I  aaid  then  as  I  aay  now,  lluu  there  Waa 
tortv  ahilUoga  behind,  and  he  santitjtfbr  nan 
on  if  onday. 

What  day  did  you  reoeive  the  nttaney  from 
BIr.  Giflard  7— On  Mendav,  i  beliere. 

What  did  you  receive  the  nonee  frsoi  Mr. 
Sutton  1w  ?*^i  waa  fo  the  rent  of  Ckuninee. 

Look  at  that  book  now ;  is  that  yonr  lifiwd* 
writing? — The  uppet  part  iai  Iftiai  is  my  haad* 
writing. 

And  whose  is  the  other  ?-^That  is  my  son's; 
I  told  oounsetlor  Foid  so  he&Mre  at  Wcxibcd. 


Col.  Wallis 


IS 


Debtor 


Year  Month 
and  Day 

Arrears  1713. 

Kovemb.  SO. 
(Hk  Oam  writings)  1714  June  17th. 

November  Sd. 
(Hit  tonU  toriting^)  1715  April  5th. 


Contra  |  is  |  Creditor 


iVr  Higgtnson^s  Aoconnt 

Do 

Mr.  GifTard    .... 


233  14  11{ 

48  00  00 

52  Op  oa 

30  00  00 


Were  you  present  at  the  time  it  waoenAered  ? 
^-Ne,  ha  waa  at  Rues*  and  Joe  While  the  iner- 
chant  gave  him  a  bill  for  SO/.,  and  \  allowed 
^ieas  eash,  the  tenantaall  received  it  as  casfi ; 
they  had  a  share  in  it,  and  I  fUowcd.  it-  as  easb. 

Why  did  not  yon  make  yoor  enlriai  in  yens 
%eeb  at  that  pened  of  lime?---I  be#l  iwft  liial 
hook  with  me ;  I  had  lent  it  to  John  Wilson. 
.  Waa  the  moo^y  piid  bv  the  lenssto  at  the 
lime  set  down  in  the  book  .^— That  waa  the  bti 
that  evjMry  one  of  Iheoa  had  »  abase  in. 

Was  the  30/.  received  on  the  5th  of  Aliril  ?-« 
The  bill  wan. 

Did  not  you  swear  you  received  the  S0£.  on 
Monday  ?*^lt  was  good  90/.  to  ne,nndna  I 
swore  I  received  it  on  Monday* 

Wlter^  Is  your  |indMt-hoek  P-«-l  hate  ik  not 
now. 

Did  not  you  swear  upon  yoitr  former  eaams*- 
Hfion  in  the  Ekchequer,  that  yon  were  agent 
toJBy  loffd  Anglesen  £mu  th»  year  1711,  to 
%\»ymr  tf  1/  F-r^4^  m^M  the  ^eaa  VfiB ; 
B0,if  it  be  1717rfit  is  wroD^p«|»tea.         t 

Upon  your  aatb|  were  not  yon  lord  Angicaea's 


/ 


(Hiioan  writing)  3^  14  llf 

agnnt  ki  the  year  1717  ? — I  was  neldiachnived 
till  1718  or  17 19  lor  that  matter,  hut  Mr.  Wil* 
son  came  in  before  that. 

Did  you  continue  agent  for  my  lord  Angle* 
sea.  after  the  year  1717  ?^Ne,  nor  that  year, 
hot  I  received  for  him  in  17  id* 

You  reoeiaedie  the  year  17  Id  ^-l  did  then 
in  several  places. 

Uptrn  year  oath^  did  you  in  1717  ?-*-!  can. 
aetehaiige  m^  mesaery  ;  I  ant  anrc  I  did  mi 
1710. 

Look  at  this  bend,  attd  use  if  it  he  yonr  iMnd- 
wrilieg  f — I  did  see  St,  it  is. 

Mr.  £«  Huntt,  My  lord,  this  bond  is  to  shew 
that  fie  vsaadisoharged  hmg  helbea  thin  tfeie, 
and  we  desise  it  may  be  reiMl« 

Mr.  Marke  F^  rtada  pact  of  Hm  bend, 
which  bears  date  the  9(ith  day  of  December 

Mr.  Lt  Hvantfi.  Did  ytaa  ever  aettle  e^y  ac- 
eennt  isubseqo^t  1^  the  account  ^  this  book  7 
•^¥es^  I  did ;  dix  ihonths  after. 
. .  UT.A}UeUcri  Whald  yon  be  unhentood  that 
that  waa  the  book  yea  canted  aboot  with  jon  T 


IfO]  MPerjwy. 

—No,  tbif  WM  the  bools  tbiU  was  left  at  boiii«. 

What  boolL  dii)  you  take  with  vou  com- 
monly ?— I  carried  ^  little  pocket-book  about 
me. 

Mr.  Bseorder,  When  yoa  came  home  to 
thai  book,  dki  you  make  eutries  different  from 
yoar  pocket-book  ? — Some  I  did. 

How  ao  ?  tbeo  yoa  had  po  certain  guide  for 
keeping  your  accompts  ?-^WheoeTer  I  waa 
promised  any  money,  I  entered  it  down  in  that 
book  the  day  1  expected  to  reeeire  it,  and  Idl 
receipU  with  my  wife  or  ion,  for  I  was  very 
much  abro^. 

How  coald  voa  enter  the  day  before  yon 
knew  yoD  would  be  paid  f  •— They  would  keep 
the  receipts  till  they  got  the  money. 
H  Seij.  MarMhaU.  My  lord,  I  de^re  the  whole 
coaditioDs  and  all  the  nond  may  be  read ;  Mr. 
White  read  ottlv  a  pairt  ctf  it»  and  I  must  insist 
V|Mn  the  whole  being  read,  to  shew  that  he 
might  have  received  the  rents  for  a  year  after 
the  date  thereof. 

Mr.  Bomim  reads  the  bend  as  follows : 

'^  Know  all  men  by  these  presents,  that  I 
Thomas  HijzginsoQ  of  Rahingnrrin,  in  the 
eonntF  of  Wexford,  gent,  am  held  and  firmly 
boond  onto  the  right  honourable  Arthur  earl  of 
Aogleaea,  in  the  sam  of  1,000/.  cterlingi  lawful 
money  of  Great  Britain,  to  be  paid  to  the  ssid 
Arthur  earl  of  Anglesea,  or  hi«  certain  attorney, 
executors  or  admmistratots,  to  the  which  pay- 
ment well  and  truly  ^to  be  made^  I  do  bind  my- 
self, my  executors  and  administrators,  fimiiy 
by  dicie  presents,  sealed  with  my  seal,  and 
dated  this  36th  day  of  December,  Anno  Dom. 
1715." 

'*  Whereas  the  above-naqoed  Arthur  earl  of 
Apglcaea  did  constitute  and  appoint  the  above- 
bound  Thomas  Higginson  to  be  collector  and 
receiver  of  bis  rents,  arrears  of  rents,  revenues, 
duties  and  profits  of  his  lordship's  estate  in  the 
county  of  Wexford  for  some  time  past.  And 
whereas  the  said  Arthur  earl  of  Anglesea  did 
on  the  Ist  day  of  May  last  annul  and  make 
void  the  said  power:  now  the  condition  of  the 
abore-written  obligation  is  such,  that  if  the  said 
Thomas  Higginson,  his  executors  or  adminis- 
trators, do  and  sh^ll,  9n  or  before  the  Ist  day  of 
Maj  next  ensuing  the  date  of  these  presents, 
deliver  up  to  the  sakl  Arthur  earl  of  Anglesea, 
his  htm  or  assivns,  a  just  and  true  account  of 
all  such  rents,  duties,  arrears  of  rents,  fines, 
issues,  goods,  chattels,  profits  and  perquisites, 
as  he  the  f»id  Thomas  Higginson  nath  at  any 

isDebtr. 


A,  D.  17Mi 
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BallyMwy^  dee. 


Law :  Nangle 


The  Bond  is  riven  to  the  Jury. 
Seig.  ]fiartkftU'  you  will  observe,  geptle- 
nokf  thei]e  v«  two  cUiostf  in  the  bond;  the 
first  that  he  ahall  iiccount  ror  |^1  sums  reoeiT- 
ed ;  and  Ait  B»t  that  hn  ihatf  accoimt  for  ijJl 
ppmf  he  fjh^mld  Rsoeive. 

VOL.  XVIII. 


time  heretofore  levied  or  received  fi>r  the  use  of 
the  said  earl,  as  bis  collector  or  receiver,  and 
do  and  shall  then  pav,  or  cause  to  be  paid  unto 
the^  said  Arthur  earl  of  Anglesea,  his  heirs  or 
assigns,  all  such  sum  and  sums  of  money,  at 
shall  then  appear  to  be  and  remain  due  to  tha 
said  earl,  his  heirs  or  assigns,  on  balancing  of 
such  aocom(iiS ;  and  also  do  and  shall  at  any 
time  when  demanded,  well  and  truly  account 
for,  and  pajf  unto  him  the  said  Arthur  earl  of 
Anglesea,  his  heirs  or  assigns,  any  sum  or  suqif 
of  money,  that  shall  or  may  at  any  time  or 
times  hereafter,  within  the  space  of  one  year 
from  the  date  above-mentioned  appear  to  hsva 
been  received  by  him,  the  said  Thomas  Hig* 
ginson,  for  the  use,  or  on  the  ftccooot  of  tha 
said  eaH,  and  not  accounted  for  with  him  bjr 
the  said  Thomas  Uiggin^n,  on  or  before  thp 
said  1ft  day  of  May  nej(t  ensuing  (if  any  f  uch 
there  be)  tnat  then  the  above  obligation  shall 
be  void,  or  else  H  shall  stand  in  full  foro^  and 
virtue.  Tho.  Hioginsou,  ^715." 

Sealed  and  delivered  in  presence  of  us. 

Den.  Brien, 
John  Wojign,  junior 

Sen.  MarthaU^  He  had  a  right.  It  appear^ 
to  collect  all  the  arrears  that  wero  due  for  a 
year,  he  had  a  year  allowed  hirei  to  gather 
them  in. 

Mr.  Recorder.  The  bond  says,  if  it  shall  ap- 
pear withm  tl)p  space  of  one  year,  that  be  had 
received  any  sum  or  sums  of  money ;  but  therp 
is  no  power  given  him  to  receive  any  rents. 

Mr.  Le  Intnte,  Were  not  you  tenant  to  part 
of  Arthur  lord  Altham's  esUteP— Not  at  all. 

Did  not  you  hold  a  house  from  him  in  Roes? 
—I  never  n^  a  house  in  Root. 

Who  came  into  possesrion  of  lord  Alth^m'a 
estate  upon  his  iieath?— I  4o  not  know,  I 
was  not  employed  then. 

Were  yoi|  receiver  to  lord  Altham  UU  hia 
death  N-No,  till  the  year  17 17  or  1718. 

How  far  is  Ballydaboy  from  Donmamef— 
I  cannot  tell. 

How  near  is  it  to  Peppard's  QastleP— I  be* 
lieve  withm  a' mile. 

Is  that  your  hand-writiog?— yes,  I  saw  it 
before. 

Look  at  it  again,  was  it  entered  the  time  it 
bears  date  P— I  believe  the  Wednesday  before  I 
left  home. 

How  came  you  to  enter  it  then? — ^Tfaere 
was  a  fair  to  be  on  the  19th,  and  that  was  tl^ 
reason. 


Goiitra  I  is  |  Cre^r. 
Ditto 


Year  Month 
and  Day 

1715.  Ditto    '  1     16  I  fi 

April  10th. 

Court,  If  you  n^eioi  to  nrodoco- other  evi- 
dence to  the  same  thing,  I  sliall  stop  you ;  we 
have  been  near  twelve  hours  in  court,  and  C4U^- 
not  adjourn. 

HHv.  ^mQn4  Malonf.  And  ther  said,  JP^ 
lord,  tbiy  wpnld  9ot  take  up  eigul  hp^Kf  H* 
t(;Q,  if  t^0  Jtflsl  «(fou]d  M<X  ^9  IpnjF^F* 
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Trial  of  Mary  Heath, 


[13t 


Court.  Let  tie  know  your  next  witness,  and 
what  to  be  examined  to ;  say  what  th^  are. 

Serj.  TisdalL  The  neict  is  one  John  Warren, 
produced  to  the  same  purpose  of  several  others. 

Court,    Let  him  stay  then.     Is  he  a  man  of 
.  figure  ?     W  hat  is  his  addition  ? 

Serj.  Tisdall.  He  is  a  gentleman,  my  lord. 

Court.  Let  me  tell  you,  there  is  no  safety  in 
a  multitude  of  witnesses. 

Serj.  TisdalL  A  multitude  of  people  agree- 
ing to  the  same  fact  greatly  corroborates  it. 

Mr.  John  Warren  sworn. 

Serj.  Tisdall,  Mr.  Warren,  were  you  ever  at 
Dunmaine? 

Warren.  I  never  lived  at  Dunmaine,  but 
I  belonged  to  one  Mr.  Chambers,  that  lived 
at  ■,  and  went  there  several  times  about 
liis  business ;  my  lord's  steward  would  buy  fat 
sheep  from  him 

Were  you  ever  at  Dunmaine,  Sir,  while  my 
lord  and  lady  Altham  lived  there  f— I  was 
there  several  times  whilst  they  lived  there. 

^  Did  yon  ever  see  a  child  there  P — Indeed  I 
did  seea  child  there. 

What  sort  of  a  child?— They  called  him 
Jemmy,  Be  was  a  boy. 

Whose  child  was  he  ? — 1  do  not  know  whose 
child,  hilt  my  lady  called  him  her  child,  and 
came  one  evening  and  asktd,  How  does  my 
child  do  ?  putting  out  her  hand  to  him. 

Who  did  you  see  the  child  with  r— With  a 
servant. 

Can  yon  say  whose  child  it  was  ? — It  is  im* 
possible  for  me  to  know  whose  child  it  was, 
my  lord  called  him  his  son. 

[Cross-examination.] 

Mr.  Le  Bunte,  How  do  yon  g^  yoar  live- 
lihood ?-*I  have  a  livelihood. 

Have  yon  any  trade?— I  have  no  trade. 

Upon  your  oath  are  not  you  a  beggar?— I 
am  not ;  I  have  something  of  a  livdibood. 

Court,  Unless  yon  can  now  tell '  us  what 
vour  witness  will  say,  I  assare  you  we  won't 
have  the  time  of  the  Court  taken  up  in  this 
manner. 

Mr.  Archdale,  For  my  part,  my  lord,  if  they 
brin^  a  hundred  such  wi^esses,  I'll  never  think 
it  worth  my  while  to  listen  to  them. 

Mr.  Dahf.  We'll  bring  but  as  few  as  we  pos- 
sibly can. 

Mr.  B£carder»  We  shall  bring  very  good 
witnesses,  and  come  to  the  point  as  soon  as  we 
can,  when  we  begin  our  defence ;  but  these 
gentlemen,  I  perceive,  will  nat  give  us  an  op- 
portunity. 

Court.  Unless  you  bl^ve  something  new  to 
Q0er,  or  a  man  of  greater  figure  or  honour  to 
corroborate  what  these  witnesses  have  said,  we 
shall  not  hear  him.  If  you  have  any  person  of 
undoubted  credit,  in  the  name  of  God  produce 
him. 

Mr.  Jiioc  Manus,   We  have  many  more  to 

examine,  and  those  witnesses  of  undoubted  ere* 

'  4it,  and  I  hope  t|i9  Court  will  indulge  us  so  far 

u  to  bear  their  evidi^ce,   Welutve 


many,  it  is  true,  and  I  beg  leave  to  say  there 
has  been  a  great  consistency  of  truth  in  their 
testimony,  and  they  have  sworn  very  mate- 
rially ;  and,  my  lord,  if  we  falsify  the  traverser 
in  any  one  point,  we  will  falsify  her  in  the 
whole ;  we  have  twelve  men  of  honour  to  try 
her,  and  I  desire  we  may  be  permitted  to  call 
Robert  Ken  night,  he  is  a  very  material  person 
in  my  brief.  • 

•  Cotirt.  What  is  it  that  you  produce  him  to  ? 

Mr.  Mac  Manus,  He  is  a  material  witneaa 
upon  my  paper ;  he  will  prove  to  your  lordship 
that  lady  Altham  (which  is  the  nrst  point  be> 
fore  you  upon  this  perjury)  was  big  with  child. 
My  lord,  they  will  not  let  me  open  his  evidence 
any  farther,  because  be  is  here. 

Court,  Bring  him  up. 

Robert  Kennight  sworn. 

Mr.  Mac  Manus,  Did  you  know  the  late 
lord  and  lady  Altham  ? 

Robert  Kennight,  Yes,  I  did. 

Where  did  you  live  when  yon  knew  them  ? 
—- lu  Garrydune  first. 

Did  yon  know  them  while  they  lived  at  Don* 
mainer — I  did.  Sir. 

How  fiur  irom  that  did  you  live?— In  the 
bounds  of  Dunmaine,  they  joined  together. 

Was  my  lady,  or  was  she  not  with  child  at 
any  time  that  you  knew  her  at  Dunmaine  P— 
In  my  opinion  she  was. 

Have  you  any  reason  for  that  opinion  ?— AH 
the  reason  I  have  fi>r  it  is,  because  I  seen  her 
big,  and  like  a  woman  with  child. 

Did  you  see  any  child  in  the  house  of  Dun- 
maine r— I  did. 

Did  you  know  of  any  bonfires  and  rejoicings 
upon  any,  and  what  particular  occasion  ? — I 
did,  for  joy  about  the  young  child  that  my  lord 
and  lady  had. 

Pray,  do  you  know  Mrs.  Heath  ?— I  never 
knew  tier,  I  made  no  acquaintance  with  her. 

Do  you  remember  to  have  seen  her  at  Dun- 
maine ?— I  never  did  see  her  or  know  her  at  idL 

I  shall  ask  no  mere  questions. 

Court,  How  many  bonfires  were  there  made? 
—None  but  one. 

Where  was  it  ?— At  the  great  house  in  the 
back-side  in  the  avenue. 

Mr.  Solicitor,  My  lord,  we  have  examined 
such  a  prodigious  number  of  witnesses  to  one 
point,  that  if  my  judgment  had  prevailed,  you 
should  have  had  an  end  of  them  long  ago ;  but 
we  shall  now  call  our  last  witness  ror  the  pre- 
sent, and  trouble  your  kirdship  no  more,  except 
in  the  counter-proof  upon  the  reply  we  should 
hare  occasion  to  produce  fresh  proof.  This 
witness  is  a  witness  that  was  examined  upon 
the  last  trial  in  ejectment  in  the  Exchequer, 
her  name  is  Joan  Laffan. 

Court,  Why  did  not  you  call  her  first? 

Mr.  Solicitor,  We  look  upon  her  to  be  a  very 
material  one,  and  hope  she  will  sattsfjr  your 
lordship  and  the  jury  of  this  whole  afihir. 

Court,  I  was  wondering  what  waji  become 
ofher  all  this  time* 


ISSJ 
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Serj.  TUdaU.  Mrs.  Laffan,  did  you  koow 
my  lord  and  lady  Altham  ? 

Joan  Laffan,  Yes,  Sir. 

WereyoQ  ever  a  servant  there? — ^Yes,  Sir. 

What  was  your  serrice  ? — I  was  chamber- 
maid when  I  came  there  first. 

What  time  did  vou  come  there  first  ? — ^The 
Tcar  after  the  death  of  the  queen  :  I  was  at  co- 
HNiel  Dcane'a  at  her  death,  and  came  the  year 
after  to  lord  Altham's. 

Pray,  how  long  did  you  continue  in  that  em- 
ployinent  of  chamber-maid  ^ — About  a  year 
and  a  half,  and  then  I  was  employed  to  nurse 
master  Jem^py  Annealey. 

if ow  old  was  he  then  ? — Near  upon  a  year 
and  half,  or  thereabouts. 

Pray  now,  whose  child  was  heP — My  lord 
and  lady  Altham's. 

By  whom  were  you  employed  to  nurse  him  ? 
— By  my  lord  and  lady  Altham. 

Pray,  what  time  did  you  go  into  my  lord's 
acrficeP— To  the  best  of  my  knowledge,  it  is 
the  harreat ;  I  lived  at  colonel  Deane*s  till  after 
king  George  the  first  came  in  better  than  half 
a  year,  then  I  left  it,  and  was  a  little  while  with 
ny  ft^ds,  and  then  went  to  lord  and  lady 
Altham's. 

Pra^,  can  you  tell  in  what  month  you  went 
there  f-—l  cannot  recollect  the  moutn,  but,  to 
the  beat  of  my  knowledge,  about  harvest. 

In  what  year  wasit?-*I  cannot  exactly  tell 
what  year. 

But  you  say  it  was  the  year  after  th^  king 
came  in  ? — Toe  year  after,  or  thereabouts. 

How  long  after  you  lived  as  a  chamber-maid 
was  this  child  put  into  your  care  by  my  lady  ? 
— ^Near  upon  a  year  and  a  half  after,  or  there- 
abouts. 

Who  was  it  put  the  child  into  your  care  ? — 
Lady  Altham. 

Pray,  did  Mrs.  Heath  know  that  you  took 
care  ofit?-^he  did,  Sir. 

Where  was  the  child  before  he  was  put  into 
your  care  f — ^The  child  was  at  nurse  before ; 
when  he  came  from  the  wet-nurse,  he  was  put 
into  my  care. 

Pray  now,  how  old  was  the  child  when  yon 
were  hired? — 1  believe  the  child  was  three  or 
four  months  old  when  1  was  hired,  there  or 
thereabouts. 

How  old  do  you  say  he  was  ?-^Abont  three 
months,  or  better,  I  cannot  exactly  tell  that. 

How  old  was  the  child  when  pnt  into  your 
care  ? — Near  unon  a  year  and  a  half. 

How  long  after  \ou  were  hired  was  he  pot  j 
mto  ycmr  care  ?  About  what  time  of  the  year  ?  j 
— ^About  a  year  and  half  after. 

Were  yon  a  year  and  half  chamber -mn id  j 
before  you  had  the  care  of  him  ? — Yes,  1  be- 
lieve 1  was  near  upon  it. 

How  long  did  you  attend  this  child  before 
my  lady  went  away  P-^Half  a  year. 

How  long  did  you  attend  the  chif  d  before  my 
lord  and  lady  parted?— About  tiyo  years  old 
the  child  was  when  they  parted  ;  so  that  I  at- 
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tended  him  half  a  year  before  mj  lady  wvnl 

away. 

Before  this  child  was  pnt  into  your  care^ 
where  was  it? — ^At  the  wet-nurse. 

You  say,  that  before  this  child  was  pot  int9 
vour  care,  it  was  put  unto  the  wet-nurse  ?-«- 
Yes.  • 

Was  it  ever  brought  up  by  her  to  Dun- 
maine  house  ?- Yes,  it  was ;  sometimes  my  lady 
would  go  on  fine  days  and  fetch  it  in  the  coacn 
with  her,  and  the  nurse  would  bring  it  other 
times. 

Was  Bfr^  Heath  m  the  service  then?— Sb# 
was  indeed. 

Pray  how  did  my  lady  behave  to  it  ?->-My 
lady  was  very  fond  of  it. 

Who  used  to  dress  the  child  ?— Mrs.  Heath 
dressed  it ;  its  day  clothes  were  kept  in  the 
house,  and  the  child  was  dressed  by  her  and 
my  lady ;  and  the  night  clothes  were  kept  with 
the  nurse. 

How  did  Mrs.  Heath  treat  this  child  ?  Wai 
she  employed  in  any  sort  about  it? — Some* 
times  to  dress  him,  and  take  him  in  her  arm^ 
that  way,  very  fond.  I  know  that  when  there 
were  jellies  made,  or  jellies  left,  it  waa  given  to 
the  nurse,  and  put  mto  her  whey  and  broths  U> 
drink. 

Were  you  at  Dunmaine  at  the  tiroa  of  tha 
separation  ?— I  was  there. 

Where  was  this  child  then  ? — In  the  h^nse. 

How  did  my  lady  behave  to  the  child  at 
parting  ? — She  desired  very  hard  to  take  the 
child  with  her,  and  my  lord  would  not  let  her 
have  him. 

Pray,  was  there  any  thing  happened  jpar^ 
ticular  to  the  child  at  toe  time  of  the  parting  f 
— My  lady  desired  very  hard  to  have  the  chUd  ; 
she  sent  down  for  Mr.  Taylor  to  come  up  and 
hand  her  down  stairs ;  so,  when  he  came  up, 
1  hope,  says  she,  you  had  not  a  hand  in  this 
wicked  plot  aontrived  for  me.  He  said,  No, 
he  had  not.  Says  she.  If  you  are  so  good  a* 
to  prevail  on  my  lord  to  let  me  have  the  child, 
I  do  not  care  it  I  never  set  my  foot  in  Dun- 
maine again. 

What  happened  upon  that?— -1  know  that 
she  said  so,  for  I  stood  at  the  stair-head  when 
Mr.  Taylor  handed  her  down  stairs. 

[CroBs*ezamination.3 

Mr.  Spring.  Where  were  you  hired  into  thtf 
service  of  lord  and  lady  Altham  ?*-My  ladj 
hired  me. 

Where  ?— In  her  own  house. 

Are  you  sure  my  lady  hired  yon  ?— She  did 
indeed,  she  did  not  know  me,  and  she  sent  to  a 
gentlewoman  to  get  a  character  of  me,  and  sbm 
said  she  would  giro  her  word  for  1,000/.  far 
me. 

Who  was  that  gentlewoman  ?— It  was  Mrf^ 
Synnot,  she  sent  her  footman  to  her. 

You  say  ray  lady  was  at  punmaine  at  that 
time  ? — she  was. 

Upon  your  oath,  did  she  continue  the  whole 
month  of  August  at  home?— I  cannot  tcB 
whether  she  did  or  not. 
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*  Wa*  ttie,  i»  #M  ibe  nol  tfl  home  Ite  ttonth 
of  August  f-— 1  canoot  tell  whether  the  #is  at 
borne  or  not. 

Did  she  \ft  ft  week  abroUd  at  any  time  in 
A\i|2^o^t? — t  cannot  recollect. 

Was  she  a  fortnight  abroad  in  August?— 
I  cannot  tell. 

#'as  she  the  whole  month  of  August  abroad? 
•^I  cannot  discharge  mjr  memory. 

Was  she  the  whole  month  of  September  ? — 
)  Cannot  discharge  my  mettoory  when  she  was 
At  home  or  abroad. 

Was  she  the  month  of  October  f—-l  cannot 
telU 

Was  ihein  IQotember  ? — I  cannot  tell. 

Or  December  ?— I  cannot  tell. 

Was  sbe  the  month  of  January  ? — I  thought 
t  did  not  come  here  to  scold. 

Was  she  absent  for  three  months  togOiher  ? 
•-1  cannot  tell,  but  she  did  go  away  for  three 
mouths. 

You  say  that  my  lady  used  to  go  in  a  coftch 
to  visit  this  child  ? — She  did. 

bid  not  you  sav  that  the  child  was  brought 
^ery  day  to  the  nouse  by  the  nurse  ?— Some- 
times tbe  nurse  came  up  *with  him,  and  some- 
iSmes  my  lady  i^enl  to  tbe  nurse's  to  see 
bim.^ 

Did  not  this  conHnue  e^ery  day  during  the 
whole ^  time  that  the  child  was  at  nurse  ?-*• 
Sometimes,  I  do  not  say  every  day ;  but  some- 
times my  lady  would  go  there,  and  sometimes 
the  nurse  would  bring  him  to  the  house. 

To  what  place  did  you  go  after  yon  left  that 
•erviee  ?— I  went  to  Cheek-Point. 

Do  you  know  Mr.  William  Bolton  ?— I  do. 

Is  he  an  honest  man  ? — I  belief  e  he  is. 

Do  you  know  Maynard  Walker  ? — Yes. 

Is  he  an  honest  man  ? — He  has  a  very  indif- 
ferent character,  and  all  the  family ;  1  know 
they  helped  to  ruin  me. 
'   Do  you  know  William  Elms  ?— I  tie. 

What  character  has  he?-~I  see  nothing  by 
the  man. 

What  character  did  youjgive  him  wbenyon 
were  examined  in  the  Bxcbequer  ?— What 
character  did  he  give  me  ? 

Did  hot  vou  swear  ,  then  that  he  was  an 
honest  manr— I  do  not  say  to  the  contrary 
now,  do  I  ? 

Did  not  you  then  say,  that  you  ooold  make 
bim  blacker  than  he  could  you  ? — I  do  not 
know  but  I  did. 

You  say,  you  saw  the  child  in  tbe  coach 
sritb  my  lady  when  she  was  going  away  ?— 
I  did,  and  she  kissed  the  child  m  the  carnage, 
and  the  child  was  taken  away  from  her. 

What  time  of  the  day  was  that?--It  was 
after  dinner-time,  between  that  and  evening; 
towards  the  evening. 

ftepeat  that  again  ?— It  was  towards  the 
evening. 

^  Who  used  to  vfsti  afDunmaine  when  yo« 
lived  there?—!  tannot  tell  the  company 
azactly. 

Did  Mrs.  Oiffaid  visit  my  lady  ?-*-Sbe  did 
•ometimesj 


Did  my  lady  Tisit  herf— Mj  lady  visited 
her  sometimes,  I  cannot  tell  exactly  how 
often. 

Did  yon  know  Mr.Palliser  at  that  housed 
— I  diJ. 

How  long  did  hfc  use  b  Stay  thore  A  t  fmief 
—I  cannot  tell  how  long. 

Did  he  see  the  child  r— He  did  bee  ft. 

Did  he  know  whose  child  it  was  ?— lie  knew 
the  child  wks  m  v  lord  and  lady*ls. 

Had  he  ever  the  child  in  his  arms?— I  can- 
not swear  he  had  the  child  ih  his  arbds. 

Court,  Do  you  know  ISdmond  tJowlAt  r— «; 
I  do. 

Did  my  lady  go  a#ay  in  a  coach  or  cbari<j|^ 
—To  the  best  of  my  koowliedge  it  was  a  foy"* 
wheeled  chair. 

Was  any  body  with  her  ?— Yes,  Mrs.  Heath. 

Was  there  any  body  d^  With  ber?— No* 
body  else  ihat  I  know  of. 

Was  the  child  in  the  chair?—!  seen  the 
child  was  taken  to  her,  and  she  kissed  the  child 
when  it  was  taken  from  her. 

Did  she  desire  to  have  tbe  child  brouirbi  t6 
her?— 4She  desired  the  child  to  be  banded  t» 
her,  iind  then  she  kissed  it. 

How  many  horses  werq  there  to  tbie  (ibair  f 
—To  the  best  of  my  knowledge  th^re  Wer^  t^o. 

Was  the  chaise  open  before  or  at  the  top?-* 
Upon  my  word  I  cannot  give  my  word  for  that. 

Was  it  an  open  chair,  or  a  chariot  ? — I  caa* 
notgi^e  my  word  for  it,  what  carriage  it  was. 

Was  it  before  or  after  dinner  my  lady  Wcot 
away  ?— It  wks  after  dinner,  Sir. 

nr.  Spring.  Were  you  ever  in  Ibe  boiis^ 
the  chila  was  nursed  in  r— I  was. 

Was  tbe  wall  a  mud  or  stone  wall  ?— Ston« 
and  mud,  mortar  wall,  stone  and  mortar  mixed, 
stone  in  the  lower  part. 

Do  you  know  Sarah  Weedon  ? — I  did. 

What  did  you  tell  Mr.  BoHon  concerning 
my  lady's  having  or  not  having  a  child?—! 
never  told  him  any  thing,  for  be  neror  talked 
to  me  of  the  subject  at  all. 

Mr.  Solicitor.  My  lord,  I  told  you  she  should 
be  the  last  witness  upon  the  direct  examination  i 
we  reserve  a  power  to  reply  to  any  new  points^ 
if  necessary. 

Court.    Yon  shall,  to  any  neW  facts. 

[Here  the  evidence  of  the  proMcutor  wMl 
dosed.] 

Court,  How  many  witnesses  have  you^ 
gentlemen  of  counsel  For  the  traverser?  Havi 
you  any  objection  oh  either  side  to  the  jury 
having  some  refreshment? 

Counul,    We  have  no  oljection. 

Jury,  My  lord,  we  chuse  to  so  on,  and  will 
not  have  any  refreshment  at]  all ;  but  desire 
Mr.  Recorder  will  consider  how  long  we  have 
been  in  the  box,  and  that  he  will  shorten  the 
trial  as  much  as  is  consistent  with  tbe  benefil 
of  his  client. 

Mr.  Recorder,  My  lord,  it  is  with  tbe  nt* 
most  concern  that  I  am  to  lay  any  thing  befora 
the  jury  at  so  late  an  hoar,  but  as  Sm  is  a 
matter  of  great  consequence,  I  am  sore  thejr 
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wfll  bear  tn6  #itii  pAen^^  attd  T  sbaH  nhakA 
ift  as  tboit  as  potsible  in  ease  of  ihe  jury. 

Viy  lord,  there  are  t^o  points  that  now  are 
in  question ;  for  though  thetre  are  four  or  fire 
assic^nments  of  peijorj,  jet  they  all  end  in 
two;  one  Is,  that  lady  Altham  was  tnth  child 
while  the  traverser,  Mrs.  Heath,  lived  with 
her ;  and  the  other,  that  Ihe  was  brought  to- 
bed  of  a  son. 

My  lord,  it  appears  from  the  eiridence  of  the 
prosecutor,  that  my  lady  Ahham  came  first 
into  this  kingdom  in  the  month  of  October 
1713,  and  the  fiict  is  so,  and  that  she  never  was 
in  this  kingdom  before.  This  will  be  material 
when  I  come  to  speak  to  the  evidence,  attd  re- 
tnark  opon  the  particulars  of  it.  It  appears 
from  the  evidence,  that  my  lady  came  to  th^ 
boose  of  Mr.  Briscoe  in  this  town ;  therfc  She 
stud  till  some  time  hi  December,  that  m  v  lord 
Altham  came  to  town  and  was  reconciled  to 
her,  and  though  they  have  endeavoured  to 
prove  that  they  left  Bfiscoe*8,  and  went  int6 
lodginsB  befori!  they  Went  dowb  to  Dunmalne, 
we  sb^l  prove  that  my  lord  Altham  Remained 
at  captain  firiacoe*B  with  my  lady,  and  never 
went  to  Mrs.  Vice's,  the  place  they  pretend  he 
remove  to,  till  he  went  to  Bunmaine  In  the 
coimty  of  Wexford.  We  shall  prove  that  they 
remain^  there,  and  went  from  the  house  of 
Bfiseoeto  Danmaine.  My  loid,  we  shall  prove, 
though  they  swear  that  they  stayed  but  three  ot 
four  days  at  Briscoe's  after  my  lord  came,  fbtso 
AKoe  WXb  alid  the  other  witnesses  have  sworn, 
that  they  stayed  at  Briscoe's  during  their  con- 
tbuanee  in  Dublin ;  and  that  myladv,  when 
the  lodged  at  Mr.  Briscoe's,  hired  Mrs.  Set- 
Wright,  the  house-  keeper,  tfiough  those  persons 
txnttd  not  remember  hef  naine.  We  sliall 
jirore  that  Mary  Waters  was  hired  for  thid 
chamber-maid,  and  Betty  Doyle  for  laundry- 
fiiajd,  and  that  mv  lady  sent  these  servants 
down  from  Briscoe^i  to  Dunmalne  beibre  her. 
two  days  before  my  lord  and  lady  set  out ;  ano 
\hese  people  will  prova  that  two  days  before 
they  set  out,  my  lord  and  hidy  lodged  at  Bris- 
coeV  and  that  these  servants  set  ddt  fVom 
thence  to  Dunmalne.  We  shall  prove  when 
tbey  came  to  Dttnmaitte  what  servants  were 
there,  for  it  will  be  material  to  the  jury  to  know 
who  tb^  were,  because  we  shall  not  give  evi- 
dence of  roving,  straggling  people.  We  shall 
prove  by  a  concurrent  testimony  of  all  the  ser- 
vants of  the  family,  that  my  lady  n^ver  was 
with  child  at  Dunmaine,  Or  any  where  else 
in  Ireland.  We  shall  prove,  that  in  the  months 
of  Se^ember,  October  and  November  1714, 
when  it  is  sworn  she  was  in  this  town  sick, 
and  visited  by  a  pbysicia'n,  that  she  was  then 
fai  the  codnty  of  WeidTord.  We  shall  prove 
that  one  Mrs.  Oiffard,  a  near  neighbour  and 
acquaintance  of  lady  Altham's,  had  twins,  and 
that  my  lady  was  at  the  groaninflf,  and  so  far 
ft-om  being  with  child,  that  she  lamented  her 
not  having  the  prospiect  of  a  child ;  and  we 
shall  prove  that  my  lady,  at  the  time  that  these 
witnesses  Ibr  the  prosecutor  sWear  that  she 
was  at  DoDmalnei  and  oear  lyiog*iB|  and  lay 
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th6  tim«  in  April  or  May  1715,  we  shall  prote 
by  a  cloud  of  witnesses,  that  she  went  to  the 
spring  assizes  of  Wexibrd  that  year,  was  at 
tne  assizes,  and  at  the  trial  of  one  Masteiwm 
and  Walsh  fbr  enlisting  Pretender's  men.  We 
shall 'prove  by  several  witnesses  of  undoubted \ 
credit,  and  by  the  person  where  she  lodj^^ed, 
that  she  was  there  all  the  time  of  the  assizes, 
and  was  there  the  18th  day  of  April,  and  at  th« 
trial  df  these  people,  when  Higginson  swor# 
that  she  was  at  home  and  bi^  with  child ;  and 
it  Will  appear  to  ;^our  lordship,  that  she  was  i» 
far  from  being  with  child,  that  she  did  trot  re- 
turn to  her  own  house  till  the  22od  of  April. 
We  shall  then  prove,  that  after  that  she  came 
to  Dublin  ;  that  she  came  here  in  May  follow- 
ing,  which,  if  what  they  swear  be  true,  could 
not  be ;  for  they  say  she  lay-in  then,  and  thai 
it  was  above  three  weeks  lieftre  she  got  out 
of  her  dMimber.  We  shall  prove  that  she  was 
in  Dublin  the  king's  birth-daj,  when  the  fire* 
works  Were  made  on  that  oecasioD,  whkk 
was  on  the  98th  of  May.  Mv  lord,  one  would 
imagine  that  when  we  shall  have  given  yo« 
the  tsenclirrent  testimony  of  all  the  servaDt* 
ofthe  family,  and  other  undoubted  witocssaa 
touching  these  facts,  we  should  have  little  oc- 
casion  fbr  further  proof;  but  we  shall  go  ti> 
facts  that  will  overturn  their  witnesses,  and 
shew  that  all  this  is  a  made,  contrived  afikir. 
My  lord,  they  pretend  that  this  child  wai 
christened,  and  that  Mrs.  Pigot  and  counsellor 
Cliff  and  Mr.  Colclough  were  godfathers  and 
godmother;  they  swear  that  they  were  all 
present  at  this  christening.  These  are  cii^ 
camitances  we  shall  shew  to  be  false ;  and  if 
we  can  prove  that  Mrs.  Pigot  was  not  in  the 
county  of  Wexford  from  November  in  the 
yeltr  1714,  till  after  the  separation  in  the  year 
1716,  all  this  contrivance  must  fall  to  tha 
ground.  My  lord,  we  shall  prove  it  inc6n- 
testably ;  we  shall  prove  that  Mrs.  Pigot  came 
to  Dublin  froni  the  county  of  Wexford  in  No- 
vember 1714,  that  she  was  In  Dublin  in  the 
year  1715,  that  her  husband  broke  his  l^,  and 
happened  to  lye  ill  in  the  county  of  Tipnerary, 
and  that  abe  went  to  him  and  contmued  there, 
and  never  returned  to  the  county  of  Wexford 
from  November  1714,  till  some  time  in  the 
year  1717,  Which  was  after  the  separation ; 
and  we  shall  prove  what  will  fix  this,  that  the 
great  eclipse  was  the  22nd  of  April  1715.  Now, 
they  lay  that  this  christening  was  in  May  or 
June  that  year ;  for  they  say  lady  Altham  was 
brought  to-bed  in  May,  so.  that  Mrs.  Piffitt 
must  have  been  in  the  county  of  Wexford,  if  at 
all  at  the  christening,  in  May  or  June.  Now, 
my  lord,  weMI  prove  that  at  the  time  of  the 
eclipse,  Mrs.  Pigot  was  with  her  husband,  and 
was  actually  in  the  county  of  Tipperary  thd 
82nd  of  April  1715,  and  continued  there  many 
months  after.  When  wc  have  proved  this, 
we  shall  prove  that  Mr.  Cluf  was  not  in  the 
county  of  Wexford  in  May  or  Jnue  1715,  the 
time  of  bis  being  swore  to  be  godfather  to  this 
child ;  we  shall  prove  he  was  in  Dublin  during 
the  term,  and  continued  sick  he»e  afVer,  till  the 
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mictdle  of  Jane.  We  shall  |»ro¥e,  that  at  the 
time  of  Mr.  Colclougb'a  being  said  to  be  god- 
father, there  was  a  particular  quarrel  between 
bim  and  my  lord  Altham  ;  besides  that,  Mr. 
Colclough  was  a  papist  at  that  time,  and  died 
one;  and  then  you'll  judge  whether^they 
would  have  chosen  a  papist  godfather  to  a 
child  bom  to  inherit  so  great  an  estate  and  such 
honours.  When  we  have  proved  this,  we  ap- 
prehend that  this  concurrent  testimony  of  all 
the  servants  of  the.  family  of  my  lady's  having 
never  been  with  child,  and  the  proof  of  her 
beinflf  at  Wexford  at  the  assizes,  and  after  in 
Dublin,  and  other  circumstances,  will  convince 
any  reasonable  man  that  this  is  all  a  fiction.  1 
could  open  many  other  circumstances,  but 
rather  cbuse  to  spare  the  time,  and  kt  the 
jury  hear  the  witnesses. 

Mr.  Smith,  My  lord,  the  first  witness  we 
produce  is  Mrs.  Vice  ;  you  have  heard  of  one 
Vice  in  Essex-street,  to  whose  house  lady  Al- 
diam  was  supposed  to  go  to  lodge  the  first  time 
■he  was  in  Dublin,  after  my  lora  and  she  were 
reconciled  at  Mr.  Briscoe's :  we  have  the  daugh- 
ter of  that  lady,  and  she  will  give  your  lordship  a 
true  account  of  tttat  transaction,  and  the  true 
periods  of  time  concerning  their  lodging  there. 

The  Examination  of  the  Traverser's  wit- 
nesses began  at  a  quarter  before  nine  o'clock  at 
night. 

Mrs.  LetUia  Vict  sworn. 

Mr.  Daly,  Mrs.  Vice,  I'd  ask  you  a  ques- 
tion, madam.  Pray,  do  you  remember  when 
the  late  lady  Altham  came  first  iuto  this  king* 
domP 

Mrs.  Vice*  I  do  remember  her.  Not  when 
she  landed ;  but  I  remember  her  being  in  the 
kingdom. 

The  first  time  that  yon  remember  her  being 
in  the  kingdom,  where  did  she  knlge?— t  heard 
she  lodged  at  capt.  Briscoe's. 

Seij.  Tisdali.  I  am  to  inform  you,  you  are 
not  to  tell  what  yon  heard. 

Mr.  Do/v.  Pray,  madam,  where  did  you  first 
see  her  ?  —I  first  saw  hei;  in  my  mother's  house 
in  Essex-street. 

Pray,  can  you  recollect  the  first  time  that 
■he  came  to  lodge  at  your  mother's  ? — Indeed, 
sir,  I  can't. 

Is  it  from  the  country  she  came,  or  from 
England  ? — From  the  country  I  believe. 

Pray,  madam,  what  time  was  it  f— 'Indeed, 
sir,  1  can't  tell. 

Do  you  remember  any  thlnn^  of  her  living  at 
Briscoe's  r — Yes,  I  heard  she  lived  there. 

Do  you  remember  the  time,  madam,  when 
she  lodged  there  P-^I  only  heard  she  lodged 
there ;  1  never  was  to  see  her  there. 

Do  you  know  Mrs.  Cole  ? — No,  Sir. 

Do  you  remember  whether  my  lady  came 
from  the  country  to  your  mother's  ?— I  believe 
from  the  country. 

What  reason  have  you  to  believe  so^ — I  have 
reason  to  believe  so. 

Why  ?  did  you  observe  what  people  came 


with  her?— I  did  not,  Sir,  I  was  then  very 
young. 

Do  you  remember  the  fire- works  that  were 
at  the  birth* day  of  king  George  the  first;  and 
were  my  lord  and  lady  at  vour  mother's  bouse 
then  f — I  remember  them  being  at  my  mother's 
house  one  birth-day  of  king  George  the  first. 

How  often  were  they  at  your  mother'k?^- 
They  were  there  twice,  and  1  believe  once  was 
before  the  birth -day ;  they  were  there  at  the 
death  of  the  queen. 

Was  that  the  first  time  of  their  being  there  T 
—I  cannot  tell  whether  that  was  the  first  time. 

Were  they  ever  there  lodging  but  twice? 
— But  twice,  to  the  best  of  my  knowledge. 

Was  ¥Our  fiither  living  tlien  ? — ^My  lather 
was  dead. 

Will  you  please,  madam,  to  give  a  particular 
account  of  the  times  they  were  there  ? — I  cati'^ 
give  a  particular  account,  but  that  they  were 
there  when  the  queen  died,  and  one  birth -day 
of  king  George  the  first. 

What  day  of  the  week  was  that  birth- day  ? 
—It  was  on  a  Saturday. 

Why  do  you  remember  it  to  be  on  a  Satur- 
day?— I  remember  the  Restoration  was  otpt 
Sunday,  and  my  lady  had  a  mind  to  have  a 
bonfire  made  before  the  door,  and  my  mother 
was  not  willing  there  should  be  one,  and  there 
was  some  disput/e  on  that ;  and  that  makes  me 
remember  the  day  of  the  week. 

Do  you  recollect,  madam,  whether  there 
were  any  fireworks  that  birth-day  ?— I  believe 
there  was.  Sir. 

Did  you  see  any  body  at  those  fireworks 
looking  at  them  ?— We  were  pretty  near  the 
Custom-hou8e,'and  I  believe  I  might  see  some 
of  them  there ;  but  was  not  with  my  lady  to 
see  them. 

But  you  say  tlie  first  time  my  lord  and  lady 
lodged  at  your  mother's,  they  came  from  the 
country  ? — To  the  best  of  my  knowledge  they 
did. 

Pray,  madam,  when  first  my  lady  came 
from  England,  did  they  come  to  visit  at  your 
house  or  not? — My  lady. dined  with  my  lord 
there;  but  I  don't  believe  she  came  to  lodge 
till  after  she  came  from  the  country. 

Mr.  Morton.  There  was  a  direction  of  your 
lordship's,  that  the  witnesses  should  be  kept  tQ* 
getber  till  called  for ;  but  1  am  to  inform  your 
lordship  here  are  two  of  the  witnesses  walking 
about  the  court. 

Mr.  Anneslejf.  I  beff,  my  lord,  I  may  explain 
this  matter  to  your  lordship ;  I've  Men  with 
them  tor  these  three  hours,  and  Mr.  Hervey 
did  not  leave  the  place  till  it  was  said  he  was 
sent  for  by  the  Court. 

Mr.  Daly.  My  lord,  the  witness  says,  she 
remembers,  that  when  it  was  said  that  my  lady 
came  from  England,  that  my  lord  and  she  came 
to  dine  with  her  mother. 

Where  did  they  lodge  at  that  time?— I  heard 
they  lodged  at  capt  Briscoe's. 

Did  they  Mge  at  your  house. then? — Net 
when  they  came  to  dine  there. 

Did  my  lady  ever  lodge  there  before  ?^No«^ 


141J 


fir  Perjury. 


A.  D.  1744. 


C14t 


Yoo  remember  those  fireworks  that  were  at 
the  time  they  lodged  at  your  mother's  bouse ; 
bow  loot;  did  they  cootinue  in  town  after  ? — I 
can't  tell. 

Well,  madam,  tbe  last  time,  which  is  the 
second  time  that  they  came  to  your  mother's, 
bow  long  did  they  continue  there  P — I  can't  be 
exact  to  tbe  time:  they  were  there  a  good 
while,  but  1  can't  tell  bow  long.  Sir. 

What  time  of  the  year  was  it  ?*<-I  can't  re- 
collect the  time  of  the  year. 

What  time  of  tbe  year  were  they  there  the 
second  time  ? — ^Tbey  were  there  the  eight  and 
nine  and- twentieth  of  May ;  but  how  long  be- 
fore that  I  can't  tell. 

What  reason  have  yon  to  be  exact  as  to  those 
days  ? — Why,  the  first  being  tbe  birth -day.  Sir, 
and  the  fire- works  being  at  that  time,  and  my 
lady's  desire  of  having  a  bonfire  on  Sunday 
night,  which  was  the  mstoration. 

How  hmg  did  they  continue  in  town  after? — 
I  can't  be  exact  how  long  they  continued  in 
town. 

Do  yoa  remember  any  thing  of  twelftli- 
aigbt? — 1  do  remember  my  lady  was  there 
one  twelfth -night,  but  what  year  1  cannot  tell ; 
and  I  remember  there  was  a  twelfth- cake. 
rCroas -examination.] 

Seij.  MarihalL  You  say,  you  are  sure  that 
huly  Altham  was  at  your  bouse  at  the  death  of 
tbe  late  queen  Anne  ? — 1  am,  Sir. 

Pray,  do  you' remember  the  30th  of  October 
foltowmg  that  ?— No,  Sir,  I  don't.     . 

Do  you  remember  any  thing  remarkable 
that  happened  that  day  ?^  don't. 

Seij.  manhall.  1  tell  yon  then,  that  was  the 
oorooation  of  king  George  the  1st. 

I  ask  YOU  now,  were  there  not  tbe  fire- works 
on  that  day  in  Dublin  ?•— 1  don't  know  indeed. 

Do  you  remember  any  thing  particular  of  the 
f  Otb  of  October  f — I  do  not,  Sir. 

Can  YOU  take  upon  you  to  saT,  that  lord  and 
lady  Altham  were  not  in  Dublin  in  October 
1714? — 1  can't  take  upon  me  to  say  whether 
they  were  or  not. 

Can  you,  that  they  were  not  in  November 
17U?— I  can't.  Sir. 

Yoo  mentioned  a  twelfth -day;  now  I  ask 
yoo,  can  yoo  say  they  were  not  here  on  the 
twdfth-day in  1714?— I  can't  say  that;  but 
my  lady  was  one  twelfth- day  at  my  mother's. 

Can  yoo  say  it  was  not  that  year? — 1  can't 
say  whether  it  was  or  not. 

Pray,  can  yon  say,  since  the  only  reason  you 
give  was,  that  there  were  fireworks,  that  it 
was  not  the  fireworks  on  the  20th  of  October 
1714? — 1  say  it  was  not  that  day  that  I  re- 
mark ;  it  was  the  38th  of  May;  Saturday,  and 
tbe  Sunday  was  the  Restoration. 

Can  you  say  that  that  was  not  the  S8th  of 
Mav  1716  ? — ^Indeed  I  can't  take  it  npon  me 
to  fix  the  year ;  but  belioTc  that  it  was  the  year 
1715,  and  my  reason  for  it  was,  that  it  was 
Saturday. 

I  ask  yoo,  madam,  can  yon  say  that  it  was 
not  Haj  1716  ? — I  do  not  befieve  it  was  May 
1716}  I  say  H  was  on  a  Salorday,  whatover 


was  the  year  It  was  in ;  whether  it  was  tbo 
year  1715,  or  1716,  it  was  on  a  Saturday,  an4 
that  was  the  year. 

Court,  Saturday  was  the  day  in  1715  by  the 
almanack. 

Selj.  Marshall.  Do  you  know  one  Catharine 
Mac  Cormack  ?— I  do,  she  was  my  mother^ 
senrant. 

Was  she  a  servant  in  the  family  at  the  time 
lady  Altham  lodged  there  ?— She  was. 

Do  you  remember  that  there  was  any  dis- 
turbaoce  or  quarrel  between  lord  and  lady  Al- 
tham, while  at  voor  house? — I  do  not  remem* 
her  any  particulars  of  that  sort  at  all ;  I  was 
too  Yonng  to  make  observations  of  that  kind. 

Mr.  Harteard.  You  must  have  been  very 
young  indeed  at  that  time,  madam ! — Not  so 
young,  perhaps,  as  ;^n  maj^  imagine,  Sir. 

Seij.  ManhalL  Pray,  give  me  leave  to  ask 
you  bow  old  yon  were  then  ?— 1  am  now  three* 
and -forty,  Sir. 

Did  you  never  hear  of  my  lord's  sending  for 
Mrs.  Liucas  the  midwife? — I  never  did. 

Was  she  a  noted  midwife  at  that  time  ? I 

believe  so.  Sir. 

She  lived  near  yoo,  madam  ?•— She  did  so.    . 

Was  mv  lady  at  any  time  confined  at  yoor 
house? — I  do  not  know. 

Did  doctor  Jemmat^ever  visit  her?— 1  do 
not  know  but  be  might 

And  yoo  do  not  know  but  my  lady  was  heiv 
In  October,  November,  December  and  Januaiy 
17 1 4  ? — I  do  not  know. 

What  clothes  did  my  lord  and  lady  wear 
when  they  came  to  your  house  first  ? — ^ladeedy 
Sir,  I  cannot  tell.  You  could  not  tell,  I  sup- 
pose, what  clothes  I  have  on  now  at  such  a 
distance  of  time. 

What  dotbes  did  t)iey  wear  generally  ?— I 
do  not  know ;  I  know  my  lady  was  in  town  in 
tbe  queen's  monming.  1  have  seen  her  too  in 
colours,  m  a  yellow  and  silver  silk,  a  bloe  and 
a  white  damask. 

What  was  yoor  reason  for  fixing  the  birth- 
day to  Satprday  ? — My  reason  was,  beoaose  my 
lady  woold  have  a  bonfire  on  Sonday,  and  my 
mother  was  not  wilM^  there  shooldbeone, 
and  there  was  a  dispute  aboot  it. 

What  was  the  obiecUon  yoor  mother  had  to 
tbe  making  it? — It  was,  that  as  she  was  a 
widowy  she  diought  soch  a  thing  as  a  bonfire 
was  not  agreeable  to  her,  and  that  was  the 
reason. 

What  day  did  the  king's  birth-day  happen 
on  in  tbe  year  1790  ? — I  do  not  know ;  but  my 
lady  could  not  be  at  our  house  in  the  year  1720, 
because  my  mother  had  left  the  house. 

Court,  Tbe  witaess  said  that  the  Inrth-day 
that  lady  Altham  was  at  her  mother's  house 
was  on  a  Saturday,  and  whatever  year  that 
happened  on,  that  was  tbe  year.  And  thai 
was  the  year  1715,  by  the  almanack. 

Sen.  Marshall,  You  mentioned  a  twelfth- 
cake,  1  think  ?--.Ye8,  Sir. 

Was  that  the  first  or  second  time  lord  and 
huly  Altham  were  at  yoor  mother's*— -I  can* 
not  be  particular  wheuer  first  or  second. 
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f«oo1)ected  ihat  this  birth -day  was  oo  a  Satur- 
day?—Since  1  was  asked  whether  my  lady 
was  io  towD  00  a  birth -day. 

How  long  is  it  since  you  looked  into  an  al- 
nanaok  about  tbiaP — I  never  looked  into  ao 
almanack  till  aAer  I  had  told  that  it  was  on  a 
Satarday,  and  the  Restoration  on  Sunday,  but 
never  till  then. 

Were  not  yoa  in  town  when  the  la^t  trial 
was  In  the  £zcheauer? — 1  was,  Sir. 

Were  not  yoa  then  applied  to?— I  was  ap* 
plied  to. 

And  did  you  come  ?— I  did  not  cooi)e. 

Bow  80  ?—Becaf^e  I  could  not  recollect  any 
particular  passages  atthat  time. 

Seij.  MarthaU.  Why  then  it  wa9  not  till 
after  the  trial  that  you  were  set  right 

Mr.  Daly,  Who  applied  to  you  to  apnear  at 
the  Exchequer?— There  came  a  genliemao 
from  captain  Annesley  to  know  if  I  Knew  any 
ibiog  of  this  afly r.  1  sent  word  I  did  not,  and 
\f  there  had  not  been  a  particular  qoestidv 
asked  me  about  tbe  fireworks,  1  should  not 
bare  recollected. 

ISen.  JUortAaO.  Who  asked  that  particular 
fuestfon  abopt  tbe  fireworks  ?-*!  cannot  idl 
who  it  was. 

From  whom  were  yoa  asked  that  ques- 
tion?— It  was  from  Mr.  Annosley's  family. 
|ttr.  Mac  Kercher  and  Annesley  before  that 
earoe  to  me  to  know  what  I  Knew  of  ipy 
lady's  lodging  at  my  mother's ;  i^pd  I  told  theip 
)  knew  nothiqg  particular  about  it. 

Who  asked  yoa  the  particular  qqestion  about 
the  ilre*work9? — It  was  captain  Auoesley'a 
fod  lord  Anglesea's  friends. 

Was  this  at  the  time  of  the  trial  ?— I  do  not 
Jcnow  when  the  trial Vm« 

1  tell  y<>a  then,  ii  began  the  Itth  of  NoTem- 
lier  ]743,  and  lasted  for  twelve  days;  did  they 
ask  that  question  during  that  time?— ^hey 
only  applied  to  me  in  general,  to  know  if  I 
knew  any  thing  of  the  time  of  my  lady  Al- 
jtbam's  lodging  at  my  mpther'a,  and  1  tplcl  them 
I  could  not  recollect 

Did  thev  at  that  tim  pot  this  particohr 
qaestion  aooat  th^  fire^orka  ? — ^Tbey  did  not 

Did  they  any  time  before  ^tbe  trial  was 
OTer  ? — No,  they  did  not  Mr.  Mac  Kercher 
jcame  |o  me  when  be  came  orer  first,  to  en- 

fivre  about  my  lady'a  lodging  at  my  mother's, 
told  him  I  recollect^  nothing  particular 
jjiout  ity  an4  had  nothing  to  say  jthat  could 
jperve  biv). 

When  was  it  that  that  f  veition  was  pot  to 
you  ? — I  cannot  remember  the  day. 

Recpllect  when  that  question  was  put  to  you, 
«raa  it  hefore  the  trial  at  Wexford  ? — It  was. 

Who  yr^  the  person  that  put  the  question  to 
TOP  f— 1  forgel  by  whomt  ^  ^<^>  ^^^  to  by^ 
lord  Anglesea's  fnends  ;  I  dp  not  know  whe- 
thar  Mr,  Colles  did  o^  not,  but  b*  ^^  vith 
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Qme,  and  when,  acquainted  with  lord  and  lady 
Altham  ? — Mary  Setwrighi,  I  was,  Sir. 

When  were  you  first  acquainted  with  them  f 
— ^When  I  was  hired  to  them. 

When  were  you  first  acquainted  ?— Four 
days  before  I  was  hired. 

When  were  you  hired  ? — About  five  or  six 
days  before  Christmas- day. 

In  what  year?-*-The  year  I  cannot  tell 
well. 

Where  did  lady  Altham  lodge  tben?-^At 
captain  Briscoe's  in  Bride- street 

Do  you  know  how  long  she  had  been  in  Ire* 
Ijind,  before  you  were  hired  ?-~Not  long.  <    . 

You  have  said  that  you  were  hired  at  captaia 
Briscoe's  ?— Yes,  Sir. 

Mr.  L^  Hunte.  How  soon  did  you  go  from ' 
Dublin  after  you  were  hired  ? — In  four  days. 
•   Mr.  MaUme,  Pray,  after  you  were  hired 
did  yon  leave  town,  and  when?— Four  days 
after. 

Where  did  you  go  ?— To  Dunmaine,  to  mjr 
lord's  country-honie. 

What  time  did  you  yet  there  ?— The  day  be- 
fore Christmas- eve.   - 

Were  there  any  other  persona  that  went  with 
vouP— Two  servantSi  the  chamber-maid  and 
laundry-maid.      n 

Who  was  the  chamber-maid  ?— The  chain* 
ber-maidwas  Mary  Waters, 

And  who  was  the  other  woman  ?— Elizabeth 
'Doyle. 

You  say  that  yon  got  to  Dnnmaine  before 
Christmas  ?— A  day  before  Cbrismas-eve. 

Pray,  madam,  did  my  lord  and  lady  go  them 
at  any  time  after,  and  when? — ^luey  came 
there  the  very  next  night,  Sir. 

Now,  I  would  ask  you,  where  did  they  lodge 
when  you  left  town? — At  captain  Briscoe's. 

In  what  atation  were  you  hired  ? — |loHie-> 
keeper. 

How  long  did  you  live  with  my  lady  ?— A 
year  and  a  quarter,  or  thereabouts. 

What  time  did  you  leave  her? — In  Fe- 
bruary. 

What  year?— Indeed  I  do  not  know  the 
year ;  but  the  eclipse  was  the  year  following. 

Do  you  remember,  during  the  time  yoa 
lived  there,  to  have  seen  Mrs.  Briscoe  or  her 
daughter  there? — I  did,  Sir. 

Can  you  recollect  how  soon  after  my  lord 
and  lady  went  to  Dnnmaine,  it  was  that  they 
were  there  ? — It  was  very  soon,  but  1  cannot 
teU  how  long. 

Now,  I  ask  you  whe^er  my  lady  muwarried, 
or  kept  her  room  for  any,  and  wnat  time  ?— > 
Never  to  9iy  knowledge. 

Did  you  ever  hear  it  ? — ^No,  mdeed. 

Could  she  have  miscarried  at  Dnnmaine 
during  the  time  Mrs.  Briscoe  and  her  daugh- 
ter were  there,  or  |^^t  her  roomj  without  your 
knowing  of  it  ^ 

$erj.  ManhalL  I  must  atop  Mr.  Maloae  e 
little,  because  iiis  a  direct  leading  question. 

Coitri.  Yfam  ipy  lady  aiok,  pr  confined  lor 
any  time  wb;le  they  were  in  thei^Uie  P— ((pt 
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Mr.  Molme.  Yoo  ray  that  you  were  boose* 
keepnrr— Yes. 

What  tbio|rs  were  onder  your  care^  as 
boote-lEMper  ? — 1  kept  the  sngare,  tbe  spices, 
aod  bread,  and  all  tbose  tbtngf*,  oYery  thing  but 
ooly  liquor. 

Were  yoo  at  any  time,  while  Mrs.  Briscoe 
sod  her  daughter  were  there,  called  to  for  any 
Ifaiag  onder  your  care  for  any  person  that  was 
lick  ? — ^No,  oot  that  I  know  ol. 

Court.  Did  you  see  my  lady  erery  day  at 
that  time  ? — Every  day  in  tbe  week,  my  lord, 
1o  know  her  commands. 

Was  it  possible  that  she  could  miscarry,  and 
yoa  not  know  of  it  ? 

Ser).  MartbaU.  That,  my  lord,  must  depend 
npoD  the  credit  of  witnesses,  for  a  gentlewo- 
man of  good  credit  has  sworn  she  did. 

Jury.  Do  yoo  beiiefo  that  my  lady  was  with 
cbild  ftt  that  time  f — I  belieTenot. 

Mr.  MaLme,  Did  Mrs.  Briscoe  and  her 
daughter  reoiam  at  Dunmaine  ior  any  and 
what  time  after  my  lord  and  lady  got  there  ?— 
Yes. 

How  long  ? — 1  cannot  exactly  tell  how  long 
they  stayed  there. 

How  long"  might  it  be  ? — I  cannot  say  par- 
ticularly. 

Pray,  do  yon  recollect  what  time  tbey  left 
Duomaine,  what  time  of  the  year  P— It  was  in 
ioiomer. 

Was  it  tbe  summer  after  itay  lord  aod  lady 
went  to  Dunmaine? — ^Yes,  it  was. 

I  ask  you  now,  whether  mv  lord  and  lady 
came  from  Dunmaine  to  Dublin  at  that  time, 
or  any  time,  ond  when  ? — ^They  went  to  Dublin 
in  my  time. 

Was  it  in  the  same  year  P — ^Yes,  Sir. 

Hov  soon  after  Mrs.  Briscoe  came  to  Dub* 
lio?— Indeed  I  cannot  tell. 

Was  it  ID  the  summer  season  of  the  vear  T 
--Yes,  it  woo. 

What  time  was  it  that  my  lord  and  lady  re- 
toned  to  Dunmaine  next? — I  cannot  exactly 
tdl  you  what  month  it  was,  but  it  was  in  the 
•ommer-tinae. 

Do  you  know  who  was  butler  in  your  time? 
^Thomas  Rolph. 

Had  yoo  any  and  what  directions  in  order  to 
prepare  any  and  what  thing  for  Christmas  that 
year?  Wut  was  it  ? — Minced  piei:,  and  those 
things  that  were  proper  for  Christmas -time. 

Did  yoo  make  any  thing  particular? — I 
made  a  collar  of  brawn. 

By  whose  directions  did  you  make  that  ? — 
By  my  hnnd  and  hnly's  directions. 

Wlieo  was  it  that  they  returned  to  Dun- 
maine ? — It  was  in  the  summer,  it  was  a  great 
while  before  Christmas. 

Did  you  at  any  time  and  when  see  them  in 
thia  town  ?— I  did  after  1  teft  them . 

When  did  you  leave  them  ?— I  left  them  in 
Febroary. 

Upon  what  occasion  did  you  see  tb.em  in  this 
town,  and  where,  .and  1  would  know  whether 
yoa  were  called  to  them  for  any  and  what  pirf  • 
poae?— They  sent   the  runoiog  Ibotmao  for 

VOL.  XVIII. 


me,  for  to  prepare  an  entertainment  Ibey  made 
for  company. 

Where  did  they  lodge  then  ? — ^They  lodged 
at  Mrs.  Vice's  in  Dirty -lane. 

What  was  it  they  sent  to  yon  for? — They 
sent  to  me  to  serve  the  entertainment,  lo  ma- 
nage it,  and  see  it  properly  done. 

Do  you  remember  at  what  time  it  was  ?— It 
was  Christmas  the  twelfth- day. 

Court.  You  lived  a  year  and  quarter  and  then 
left  them,  and  saw  them  in  Dublin  after ;  how 
soon  after  was  it?-^lt  was  about  tifo  years 
'  after  I  left  them  that  1  saw  them  in  Dublin ;  it 
was  upon  a  twelfth-day. 

Mr.  Maione,  As  you  were  there  that  night, 
do  you  recollect  an/'of  the  persons  in  company  ? 
— Mr.  Colclough  was  one  of  the  company. 

What  Colclough  ?^Mr.  Cssar  Colclough. 

I  thmk  you  said  that  Rolph  was  butler  at 
the  time  you  were  in  the  country  ? — He  was. 

When  my  lord  and  Udy  returned  to  Dun- 
maine, was  there  any  and  what  thing  brought 
for  the  butler  ?— There  was  mourning  brought 
down. 

[Cross- ezamioatMn.] 

Mr.  Walsh,  Pray  now  recollect  what  was 
the  particular  "time  yoo  came  to  live  with  lord 
and  lady  Altham.— In  December. 

What  year  ?— 1  cannot  tell  you  the  year. 

You  must  recollect  the  year? — It  was  the 
year  before  tbe  great  eclipse,  whatever  year 
that  was. 

When  did  yoo  leare  her  service  ?— In  Feb- 
ruary. 

When? — In  Febroary  before  the  g^at 
eclipse. 

Court,  When  was  it  that  yon  came  to  lady 
Altham  ? — In  December,  the  year  before  the 
eclipse. 

How  long  did  you  live  with  her  ? — A  year 
and  two  months,  to  the  February  next  but' one 
following. 

Was  the  great  eclipse  after  you  left  her? — 
-Tbe  eclipse  was  the  April  after  I  left  her. 

Jury.  Had  you  the  keeping  of  any  china  ?— 
I  had  not. 

Do  you  remember  any  body  that  had  ?— 
My  lady's  woman  kept  wiiat  cups  there  were. 

Do  you  remember  any  particular  saucers.'-^ 
I  do  not  indeed. 

Mr.  Walih.  Recollect,  now,  and  tell  when 
yoo  came  to  live  with  lord  aod  lady  Altham  ? 
— I  came  two  or  three  days  before  Clirist  • 
mas. 

In  what  year  ? — I  cannot  Cell  yon  more  than 
it  was  the  year  before  the  eclipse. 

How  long  wss  the  eclipse  after  the  time  that 
yon  came  to  live  with  them  f — It  was  the  April 
after  I  left  them. 

And  when  did  yon  leave  them? — In  Feb- 
ruary. 

How  long  did  you  go  to  the  coontry  before 
them,  after  you  were  hired  ? — I  went  four  days 
before  them. 

Did  you  e^'er  see  Mr.  Briscoe  and  hi^  wife 
and  daughter  at  Dunmaine?— Yes,  I  did. 

L 
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Did  they  ft})  go  Uiera  togHher  F-^DIm  tnd 
ber  daughter  came  first. 

WhcD  did  he  oomef—- 1  cannot  exaetly  tell 
the  time  he  came. 

Was  it  ia  summer  or  winter  f — f  think  in 
anmmer. 

What  time  m  the  ammner? — I  camiot  re- 
nembef .  « 

Wat  it  in  barfost  ?— I  eannot  remeonber  the 
exact  tknt. 

flow  laiig  did  be  stay  there  P— Mrs.  Biisooe 
stayed  a  good  while,  but  I  do  not  know  bow 
long  be  skayed. 

Are  you  sure  it  was ^ in  summer  when  he 
eameP — I  cannot  tell  exactly  when  it  was. 

When  was  it  that  Mrs.  Briscoe  and  her 
daughter  came  ?•— Just  after  the  time  that  my 
lady  eame. 

tvl^en  did  my  lady  go  down  ? — ^In  Decem- 
ber. 

And  when  did  they  go  ? — As  near  as  I  can 
remember,  In  a  fortnigbi  or  some  such  thing. 

How  lonff  did  they  stay  P— As  good  an  two 
months,  I  rorget  if  longer. 

Do  you  know  did  my  lady  miscarry  at  Dun- 
maiiteP — She  nerer  miscarried  to  my  know- 

in  you  were  bouae-fceeper,  what  did  you 
keep  the  keys  ofP — I  kept  the  keys  of  the 
sugar  and  aptoea,  and  several  other _tiiingB. 
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were  yon  yomnelf  ever  sick  at  Dunmaine  P 
•^I  never  was  sick  myself  Ibere. 

Did  yon  ever  miscarry  there  P— I  never  did. 

Were  Tou  ever  brongbt*lo-bed  there  P— I  had 
•child  there. 

When  P— The  June  after  I  went  down. 

Were  Mrs.  Briscoe  and  her  daughter  there 
When  you  lay- in  P — ^They  were. 

Blight  not  my  lady  nave  miscarried  when 

Jou  were  laid  op  with  your  child  P— I  never 
eard  any  tbhig  of  it. 

Pray,  did  you  see  her  eveiy  day  f-^Every 
lay,  but  i^ben  I  lay-in. 

You  said  von  saw  her  every  day,  and  there- 
fore she  could  not  miscarry  unknown  lo  you  P 
-^1  was  bnt  a  fortnight  in  all  lyin^-in. 

Is  it  usual  for  women  to  go  out  m  that  time  P 
---I  did. 

Where  were  you  brought  to  bed  P— At  the 
dairy  bouse. 

How  far  distant  was  that  from  Dunmaine 
hoOseP— About  a  field  fVom  the  bouse. 

Was  my  lady  eonftned  to  her  chamber  at  «Dy 
time  while  you  lived  with  her  P— She  was  not 
that  1  know  of. 

Micht  she  not  unknown  to  you  P— I  should 
nave  beard  of  it,  if  she  had. 

Can  you  say,  open  year  oath,  she  did  not 
miscarry  P*  ••-Slie  did  not  to^  my  knowledge. 

Could  she  not  unknown  to  you  P— I  cannot 
aay  she  did  to  my  knnwMge. 

Could  not  she  unknown  to  you,  when  yon 
were  out  of  the  honseP— I  lieliave  not,  my 
bufy  came  to  see  me  when  I  was  lying-in. 

Who  kept  tbe  keys  when  you  were  lying- 
tfl  P^-Mrs.  Heath. 

Did  yon  tome  to  town  when  my  lady  eame 


to  town,  after  ahe  was  at  Dolimaine  P«— 1  did 
not  come  to  town  till  I  left  them. 

When  did  irry  lady  eome  to  town,  after  yon 
went  down  ? — I  cannot  exaotly  tell  how  kw^' 
after. 

When  was  it  that  she  came  to  town  P  Re* 
eollect  vourself.^-I  cannot  tell  the  narticular 
time. 

Did  she  come  tlie  February  following  P— lb 
was  in  the  summer  followiog*. 

What  time  in  the  summer  P— I  prota^  I  for- 
get what  month  it  was. 

Was  it  in  July  ? — No,  it  was  not. 

Was  it  in  August  P— To  the  best  of  my 
knowle(ln;e,  it  was  August. 

How  long  did  she  stay  before  alie  returned  f 
—Two  mouths,  or  thereabouts. 

Did  she  go  to  Dublin  after  she  retnroed  ?-^ 
She  returned  in  two  months. 

Did  you  live  with  ber  when  she  returned 
again  ?— -I  did. 

In  what  time  did  ahe  return  P— *In  abeuitwe. 
months  she  returned. 

How  long  did  you  live  with  ber  after  P«^ 
Not  lonff. 

How  long  P-^I  left  her  in  tbe  February  ibU 
'  lowing. 

Now  recollect  and  tell  the  particular  tiena 
that  she  returned  to  Dunmaine. — I  oannot  tell 
the  amnth ;  she  stayed  about  two  months  away. 

Was  she  in  Dunmaine  when  you  left  ber  ?-* 
Shewaa. 

When  was  that  P— The  F^mary  after  aba 
returned. 

How  eame  she  to  discharge  you  ?— Some- 
thing that  my  lord  said  that  i  took  ill  amde  mm 
leave  it 

What  reason  have  you  to  remember  tbavmy 
hidy  returned  in  two  menthaP— It  waaautn- 
mer-time  ^en  she  went  and  when  ahe  eame 
back. 

Now  T  ask  you  a  plain  qneatiea,  was  net 
lady  Altbam  in  this  town  in  Novamhar  and 
December  1714  P— ^Indeed  1  do  not  know. 

But  you  must  answer  that  question ;  was 
she  in  this  town  tbe  months  of  November  and 
December,  before  you  left  her  P— She  wan  ia 
Dublin  in  the  summer. 

Was  she,  or  was  she  net,  here  in  November 
and  December  P — I  cannot  recollect. 

Can  yon  say  that  when  she  west  totown  in 
summer  that  she  returned  in  two  raontha  tt 
Dunmaine  .^«-I  cannot  be  poaitiveabe'did. 

Can  you  be  positive  she  was^iDuaroaina 
in  November  and  December  before  the  Fe- 
,  bniary  that  yon  left  her  P  Come,  wemaD,  re-- 
collect.—1  oelieve  they  were,  I  cannot  re- 
member. 
.  Court.  Was  my  lady  Altbam  at  Dmimaitte 
the  November  and  December  before  yea  left 
her  P — Yes,  she  was,  my  lord. 

Vir.Walth.  Do  you  know  -Mr.  Neabit,  a 
clergyman  ? — No. 

Do  not  you  know  Mr.  Ncafait  of  St.  Catfaa^^ 
rine*s  parish  1*^*1  have  seen  iifaa. 

Had  you  any  discourse  with  hha  lately 
about  tbie  natter  P-— Not  lately.. 
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fladjM •#«!«[?— I  iNldaoow. 

What  was  that  ditoouraeP  Had  yoa  any  io 
idaiioatQt  Mr.  Aiwcalejr'tbeiog  nv  iadv's  wd 
or  not? — ^He  aiked  me  if  I  knew  of  ber  uaTiog 
a.cluId»aDd  J  told bim  that  I  oevtr  did,  nor  ae- 
Tcr  heavd  the  had. 

Did  not  yoa  tell  Mr.  Meatit,  that  if  Mrs. 
Hetth  swore  that  my  lady  ne? ar  had  a  chiid,^ 
•be  vu  a  dann'd  hi£cb  r-*-No,  1  never  did. 

Court.  Is  tbat  year  iedicto^eat  that  my 
lady  oever  had  a  child?  Your  iadictmeat  is, 
tbsK  the  laeier  had  a  child  while  Mrs.  Heath 
liffld  with  bet. 

Juxjf^  I  think  jott  said  you  made  some 
maiatiasie  for  CaDStinas  at  Duomaine  f— 
I  inide  hr^w8  in  iL 

When  did  yoa  make  it  P-^The  Christaiaa  I 
veDldcwh 

Wbso  wae;  it  nyy  Vtod  and  lad(y  came  la 
pBomaine  ?-«-Tbi^  eame  the  very  day  before 
Christmas-dny. 

.  Aadbow  tben  coold  ye«  make  the  brawn 
^pmH  Cbrieimaa?— I  made  it  that  year,  but 
eotUui  day  afler  I  went  down. 

Was  it  the  Christmas  yoo  went  there  that 
joo  made  it  ?— It  was  that  Chriatmas. 

Wba  cave  yea  eidws  for  making  ilf-^My 
Mdid. 

Wherp  wa0  h»  when  be  gave  y^m  those  di^ 
icc^oas  ?— He  was  at  borne  ft  DAimosine. 

Was  my  lady  there  then  ?r-Sbe  ^as. 

Mr.  WaUh.  Do  you  remember  any  iafqeVK 
vithsmatty  Qgures  on  them  ? — t  didnot. 

Did  you  ever  hear  that  any  of  them  were 
brobe  by  lord  Altham?-«-l  nererdidj  I  nerer 
4id  bear  of  any  focb  at  alL 

Rer.  BIr.  WtUiam  Jlervey  sworn. 

Mr.  Edward  Mutone.  Ife  is  an  oncient 
isas,  vy  lordf  and  cannot  stay  any  longer, 
wbich  makes  os  produce  him  now,  though  oot 
«f  tiflie,  and  we  are  now  goioff  to  shew  that 
sijlady  Altbnm  was  at  the  assizes  of  Wexford 
ia  AfMil  1715;  we  etaofiqe  him  outoftimci 
because  be  ie  fi^llioflp  sick. 

Sefj.  TUdalL  My  lord,  I  most  com^plain  to 
joor  lordship  of  his  beiog  in  court  this  some 
ttme,  and  not  having  been  kept  with  the  other 
wititfitop, 

Mr.  Mahne*  Call  Mr.  Thomas  BoQik  to 
•hsw  when  the  W«iford  assizes  were.  I  be- 
lieva  (be  gentlemen  will  admit  it  for  shortness 
itkr,  that  they  were  on  the  16tb  of  April 
)7i6. 

Cmtrt*  Do  vou  admit  that,  gentlemen  f 

SsQ*  JkdtA*  I  protfst  [  do  not  kffow  what 
tewytpit. 

Ml*.  Thomas  Bowrk  sworn. 

Mr.  Makm€m  What  have  you  got  in  yoor 
baadf'MA  record ;  a  fspy  of  an  estreat. 

Wbeie  did  you  get  itr  from  what  offiosP-— 
From  Mr.  Morrison's  office. 

Clerk  tf  the  Cmwn  reads  the  tKecord,  as 
fpllows;  Tiz. 

'Com Wcif(Md,ir,  Sxlma  fit  $t  Am^m<» 
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mcn^  tnposnitct  Reoogn  flbriffact  et  Attino^ 
tur  Stic  ad  Geqrral  Assis  et  General  Goal 
Deliberaoon  tentapnd  Wexford  in  Com  Wex- 
ford pr«d.  Die  SabbatI  decimo  sexto  die 
A  prills  Anno  Begnl  Domini  nr.  GeorgDei 
Gra  Magn  Britan  Franc  et  flibemis  Reg 
I^idei  Del'enc  &c  prime  Cor  Ilonobl  Joban 
Forster  Ar  Capital  Justic  diet  Domini  Regis 
Cur.  au  do  Coi  Banc  su  rmi  su  Uibnis  ti 
Thorn  Coote  Ar  second  Jusiic  diet  Domini 
Regis  Cur  su  de  Ci^tital  pUt  su  io  flibemil 
Justic  et  Comiss  ejusdem  Domini  Regis  ad 
General  Assie  et  general  Goal  Deliberaoon 
nee  non  ad  omn  et  singul  Prod  icon  Murd 
Homioid  Incend  Illicit  Assemblacoo  Felon 
Bj^er  Rxiorcon  Oppression  Cna  Contempt 
Onens  Malefact  et  Cans  qusecunq;  in  Com 
Wexford  pred  perpetra{  sive  per)»etrand  au- 
diend  et  terrainand  assign  Vtrtut  Commission 
diet  Domini  Regis  sno  magn  Sigill  su  Regni 
HibniiS  gecen  dat  apud  Dublin  decimo  sexto 
die  iPebruar  Anno  Regni  su  prime.' 

Mr.  Spring,  We  produce  a  clergyman  of  the 
county  of  Wexford,  a  man  of  as  good  charac- 
ter as  any  in  it,  to  sbew  that  my  lady  Altbam 
was  at  that  assizes. 

Seij.  TUdall,  I  desire,  Sir,  yon  will  plesse 
to  give  an  accouot,  whether  yon  were  not  in 
court  the  whole  time  tbat  the  other  witnesses 
were  examineo,  or  "were  not  informed  of  what 
passed  here. 

Mr.  Hervey.- 1  wak  called  about  an  honraQd 
half  w»,  and  told  that  the  conrt  wante<l  me; 
when  1  found  they  did  not,  1  went  into  the 
court  of  C|iancery,apd  steyeii  there  till  I  foun4 
the  first  witness  coming ;  afterwards  I  stood  by 
the  clock,  and  1  beliere  voy  wiU  think  it  is  im- 
possible to  hear  there  any  thing  that  passed 
here ;  and  not  one  word  was  I  insormed  of  what 
was  aaid. 

Mr.  MaUme.  Do  you  remember  the  time  the 
Pretender's  men  were  tried  at  the  assizes  of 
Wexford  ? 

Mr.  Hervey,  I  remember  when  Mr,  Walsb 
and  Masterson  were  tried  tor  enlisting  men  for 
foreign  service. 

Were  you  at  that  assizes  ?— I  was  there  and 
heard  the  trial. 

Pray,  Sir,  can  yoo  fix  the  year  when  they 
were  tried  ?— Tbey  were  tried  in  Lent  assizee 
1715. 

Was  it  spring  assizes?— It  was  Lent  as- 
sizes; but  I  believe  it  hap|iened  in  Esster  that 
year. 

Were  you  in  court  at  the  trial  of  Walsb  nnd 
Masterson  ?— I  was  in  court. 

Who  were  the  judges?— My  lord  chief 
justice  Forster,  my  partioolar  patron  and 
fnend  ;  bis  brother  was  my  tutor  when  I  was 
in  the  college. 

Who  was  the  other  judge?— I  do  not  re- 
member any  other  judge,  but  I  know  he  was 
there. 

Were  voo  in  court  at  the  trial? — I  was. 

Then  I  ask  you,  Sir,  whether  or  no  you  saw 
my  Iprd^lthani  at  thai  time  in  town  ?— 1  did ; 
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I  sav?  bim  at  bis  lodgings  and  at  tbs  court- 
house, and  bad  discourse  with  him  hi  both 
places,  and  ne?er  saw  bini  before  or  since. 

Iii  what  clotlies  was  be  dressed  then? — ^To 
the  best  of  my  remembrance,  be  was  in  black. 

Were  there  &t^y  ladies  in  court  at  that  as- 
sizes f^^There  were  several  ladies  in  court. 

VVere  they  of  any  lash  ion  or  rank  in  the 
country  there? — I  saw  a  lady  of  Tcry  good 
appearance,  though  homely  features,  and  I 
asked  who  she  was,  and  1  was  told— ^ 

Seij.  MarthalL  You  are  not  to  say  any 
thing  you  were  told,  you  must  declare  notbin^f 
but  what  you  know  yourself. 

Mr.  Hervey,  They  said  it  was  lady  Altham. 

Mr.  Malone.  Did  you  know  that  lady  you 
saw  to  be  lady  Altham? — 1  am  morally  as- 
sured it  was  her. 

Did  you  ever  see  her  after  ?*-!  never  saw 
iier  afterwards. 

You  saw  other  ladies  there  as  well  as  this 
lady  ?— 1  did. 

Did  you  know  them  ? — I  took  notice  of  none 
but  Mrs.  Giffard,  for  she  was  my  relation  by 
marriage ;  and  I  had  another  reason  why  I 
took  notice  of  her,  which  was,  that  I  bare  otien 
heard  her  blamed 

Was  '  Mrs.  Giffard  in  company  with  that 
strange  lady  ?— She  was. 

Do  you  remember  any  quarrel  upon  the  ac- 
count of  beating  a  man  at  the  assizes  ? — Yes, 
I  remember  it  very  well,  and  have  reason  to 
remember  it. 

Serj.  Tisdall.  My  lord,  I  do  not  see  to  what 
this  examination  can  tend. 

Mr.  Mahne,  It  is  in  order  to  fix  the  time 
particniarly. 

Court,    Go  on,  Sir. 

Mr.  Hercey.  1  took  a  kiog^s  evidence  to 
Wexford,  one  Sinclare,  he  had  gone  to  France 
with  several  others,  and  when  he  came  borne, 
he  was  afraid  1  would  represent  bim  to  the 
justice  of  peace  and  have  him  prosecuted ;  to 
avoid  which,  he  said  he  would  tome  in  and 
make  a  discovery  if  I  would  gel  him  pardoned. 
1  Said  I  would ;  and  after  1  had  bim,  I  mounted 
bim  before  mv  portmanteau  and  took  him  to 
Wexford.  While  he  was  there  some  servants 
of  my  lord  Altham  fell  upou  him  and  beat  him 
for  being  an  informer,  and  while  they  were 
beating  him  I  catched  them,  and  they  had 
almost  murdered  him.  1  took  them  to  colonel 
Ham's  lodgings,  and  we  went  to  my  lord  Al- 
tham" to  his  lodgings,  and  shewed  him  the 
bloody  condition  thai  this  fellow  was  in. 

How  did  you  know  where  my  lord  lodged  ? 
— I  was  informed  that  my  lord  and  lady  lodged 
at  Mr.  Sweeny's. 

Go  on,  Sir. — We  went  there  to  shew  my 
lord  Altham  the  treatment  his  servants  had 
given  this  man,  and  my  lord  said  he  was 
ashamed  of  their  behaviour,  that  they  should 
be  punished  for  it,  and  said  they  should  come 
into  court.  • 

And  did  they  come  into  court  ? — ^There  came 
but  two  into  court,  the  rest  made  their  escape. 

S\Qtt  they  punished  for  this  assault?— My 


lord  chief  justice  Forster  was  rery  angry,  but 
fined  them  only  5/. 

Mr.  Recorder,  My  lord,  thus  be  ascertains 
that  lord  Altham  lodged  at  Mr.  Sweeny's. 

Mr.  Malone,  You  aay  that  you  saw  Mrs. 
Giffard  in  the  court-house,  and  that  she  is 
your  relation  ? — Yes,  her  brother  and  I  took 
two  sisters  in  marriage. 

Did  she  sit  next  to  my  lady  AHbain  that  day  f 
— I  do  n6t  know  whether  sue  was  next  to  her, 
but  she  was  very  near  her. 

Now  1  ask  you,  whether  that  lady  had  anr 
signs  of  pregnancy  or  not  upon  her?— 1  took 
particular  notice  of  her ;  she  was,  to  the  best 
of  my  remembrance,  dressed  in  black,  was  % 
full-cnested  woman,  and  had  a  fine,  slender 
waist. 

Did  she  appear  to  you  as  a  woman  with 
child  ?— She  might  be  very  yonng  with  child, 
for  aught  I  know ;  but  there  was  no  visible 
apnearance  of  her  being  with  child. 

Mr.  Harward,  This  evidence  is  firanded. 
upon  a  supposition  that  the  lady  he  saw  at 
Wexford  was  the  lady  Altham ;  be  says  he  was 
only  told  it  was  she,  and  cannot  say  it  was  of 
his  own  knowledge. 

Mr.  Heroty,  I  am  pretty  certain  the  lady  1 
saw  was  lady  Altham.    1  am  told,  Sir,  that 

}rou  are  counsellor  Harward,  am  not  I  to  be- 
ieve  you  are  ?  I  am  told  that  gentleman  is 
counsellor  Daly,  I  am  morally  assured  of  it, 
and  I  believe  it. 

;  [Cross-examination.] 

Serj.  Marshall,  Pray,  Sir,  did  you  see  that 
lady  go  into  the  court-uouse,  that  you  were  ao 
particular  in  your  observatk>ns  aboot  ? 

Mr.  Hercey,  I  cannot  say  1  did ;  but  I  saw 
her  in  court. 

Do  yon  know  Mr.  Csesar  Colclough  P — Yea,' 

I  do  very  well. 

Did  not  he  sit  by  that  lady  a  great  part  of 
the  time  !^ — 1  cannot  charge  my  memory  ;  aa 

I I  old  yon  before,  I  took  no  notice  of  any  but 
Mrs.  Gifiard. 

I  ask  you.  Sir,  whether  Mr.  Colclough  was 
there  or  not?-^He  might  be  there;  and  I 
cannot  say  whether  he  was  or  not. 

Who  were  the  persons  tried  ?— Jack  Walsh, 
and  Mr.  Blasterson. 

They  were  tried  that  day  f— They  ^ere.  Sir. 

Are  you  sure  they  were  tried  at  that  assizes  P 
— They  were  tried  at  that  assizes'. 

Tou  are  positive  they  were  tried  at  that 
assizes?—!  heard  them  lioth  tried,  and  I  be- 
lieve at  that  assizes ;  Walsh  was  tried  first. 

Are  you  poaitive  that  they  were  both  ttied  P 
—Indeed  1  bave-^  reason  to  doubt  but  they 
were  ;  they  were  there,  and  appeared  there  at 
the  bar  both  of  them.  ' 

Were  they*  convicted  or  ao(|oitted? — Ao-' 
(pitted :  Mr.  Walsh  ma^e  a  very  good  de^ 
tence. 

Whereabouts  were  yoQ  ip  the  court ?«*I 
was  very  near  the  judge. 

Did  you  or.  did  you  not  see  Mr.  Colclough 
there?--!  cannot  say  l-saw  Mr.  Cotelaugb. 


153] 


Jqt  Perjury. 


A.  D.  1744. 


[l&i 


Did  50D  see  colonel  I»nttt  there  f — I  ctODot 
gay  I  smvr  ootonel  Loftus. 

Do  you  recollect  any  geotleman  of  the 
coiiDtry  that  you  sawr  there? — Why|doyoa 
beiiere  that  1  waa  not  there  ? 

It  is  no  matter  what  I  beliete,  hot  can  you 
name  any  one  gentleman  that  waa  there  r— 
Lawrence  Esmond  of  Bally  na^traw  was  there. 

And  you  remember  that  Mra.  Giflard  waa 
there  very  poaitively  ? — I  do,  Sir. 

Now,  1  aak  you,  waa  not  Mr.  Bfasteraon 
tried  the  summer  aaaizea?— Indeed  I  do  not 
know,  I  know  he  was  in  the  dock  then. 

Did  not  yon  eay  you  were  sure  he  waa  tried 
that  aaaizes  f — 1  do  not  know  whether  he  waa 
tried  then  or  no,  Imt  he  waa  in  the  dock. 

Did  yon  aee  this  lady  anv  where  else  but  in 
the  court- hoose?—!  saw  her  do  where  else 
hut  there,  neither  before  nor  since. 

Did  she  ait  or  atand  during  the  time  you 
saw  her? — 1  saw  her  both  sitting  and  standing. 

Whereabouts  f — Almost  opposite  the  ^eriff 's 
box. 

Did  ymi  talk  to  Mrs.  Giffard  at  that  time  ? 
— I  did  not  speak  to  either  of  them. 

Did  you  speak  to  her  at  that  assizes?— 1  do 
not  remember  I  did ;  but  if  yo«  please  I'll 
gi?e  the  reason  why  I  took  notice  of  her  more 
than  another. 

GiTe  your  reason.— She  was  a  near  neigh- 
bour of  tord  AHham,  and  was  the  most  con- 
▼ersaot  there  of  any  othera  of  the  neighbour- 
hood ;  and  my  lady  not  bearing  the  fairest  cha- 
racter in  the  world,  I  beard  Mrs.  Giflard 
blamed  for  ha?ing  such  an  intimaey  there ; 
and  therefore  when  1  was  told  this  lady,  that 
made  a  very  good  figure  by  her  dress,  was  my 
lady  Altham,  I  took  notice  of  Mrs.  Giffard 
being  in  her  company ;  and  whether  Mrs. 
Gi6Pard  knew  it  or  not  1  cannot  tell,  but  I  hare 
bi>ard  her  censured  for  being  in  it.  And  if 
tbcy  had  lived  within  three  miles  of  me,  as 
ibey  did  of  her,  I  would  not  hate  had  con- 
▼evse  with  either  of  tliem. 

Was  not  there  one  Doyle,  a  clergyman, 
tried  at  that  assizes? — I  cannot  tell  whether  be 
was  tried  or  not,  1  saw  him  in  the  dock ;  be 
was  one  I  knew  in  the  college. 

How  came  you  to  he  seated  so  near  the 
jodge  ?<»I  was  near  the  judge  for  two  reasons ; 
for  the  sake  of  the  justices  of  <  the  peace  and 
grand  jury. 

Do  yon  knot^  ^Ir,  Henry  Bohon  ?— Yes, 
1  do. 

Was  be  at  that  aasizes?— Be  might,  bnt  I 
do  not  remembef*. 

Mr.  Mac  Manut,  I  hope  at  this  bke  botir 
tbey  will  produce  witoesaes  to  the  point 

Mr.  Solicitor,  I  desire,  my  hMrd,  to  n»ke 
one  observation  ;  which  iS)  that  Mr.  Uervey's 
tesitaimiv  will  account  for  every  thine:  that  baa 
been  said  cooceming  the  bad  reputatiou  of  this 
family. 

Mr.  Xe  Hunie.  My  lord,  we  shall  now 
produce  one  jBdmond  ]w)urk,  he  waa  postillwn 
to  my  lord  AUIiam  before  my  lady  came  to 
Dtt&iaaiiie*    lie  will  prove  that  be  rode  pM« 


tillioo  when  the  chariot  came  to  carry  my  lord 
and  lady  into  the  country,  and  that  they  went 
from  captain  Briscoe's,  and  not  from  Mrs. 
Vice's;  be  will  prove  that  Mrs.  Setwright^ 
Elizabeth  Doyle  and  Mary  Watera  were  ser- 
vanli  in  the  family,  and  tfiat  he  continued  io 
the  service  till  the  year  1716;  that  he  drove 
myhtdyin  a  chariot  in  1715  to  the  wpnng 
assizes  of  Wexford ;  that  Mrs.  Giffard  went  in 
the  chariot  with  her;  that  Mra.  Heath  rode, 
and  that  he  was  one  of  the  servants  mentioned 
in  this  affray,  and  made  his  escape  from  the 
aaaizes ;  and  he  will  also  prove  that  my  lady 
waa  at  a  hurliog-match  at  a  place  called  Ra- 
thiomy  Bog^,  between  major  Sutton  and  my 
lord,  at  the  time  of  this  pretended  pregnancy. 

Edmond  Bourk  sworn. 

Mr.  Le  Hunte.  Did  you  know  Arthdr  late 
lord  Altham  ? — Edmond  Bourk.  I  did,  Sir. 

W  hen  did  you  first  know  him  ? — At  his  fiist 
coming  to  mss. 

Did  you  ever  live  in  his  service  ?— I  did. 

When  did  you  go  to  live  with  him  ?— I  camioi^ 
exactly  tell  the  year,  but  I  lived  almost  six 
years  and  two  months  with  him. 

Where  did  my  lord  live  then?— At  Dan* 
maloe. 

Did  you  live  there  before  my  lady  came 
over?— > I  did. 

How  long  after  you  lived  there  did  ahe  cone 
to  live  with  nim  ? — 1  cannot  tell  how  long. 

What  waa  your  service  ? — I  was  a  postiUioo, 
and  came  op  for  my  lady  to  Dublin. 

Where  did  my  lord  and  lady  go  from 
Dublin  ?— They  went  from  Dublin  to  Don- 
maine. 

From  what  piece  in  Dublin  did  they  go  to 
Dunmaine  ?— From  captain  Briscoe's  in  Bride- 
street. 

Are  you  certain  that  they  went  from  eap« 
tain  Briscoe's  ?— By  the  virtue  of  my  oath, 
they  did ;  we  took  them  up  there. 

Did, you  know  Mrs.  Mary  Heath ?*>I  did. 
Sir. 

What  was  she  ?— She  waited  on  my  lady 
Altham  as  her  gentlewoman  then. 

When  did  iny  lord  and  lady  get  to  Dun- 
maine?— We  got  to  Dunmaine  in  December, 
it  was  about  Christonas-Bve. 

Who  went  along  with  you  besidea  my  lord 
and  kdy  ? — I  cannot  tell  von  ;  but  the  chariiH 
broke  by  Johnatown,  and  a  great  many  were 
in  company,  hut  I  cannot  tell  who  they  were. 

Did  Mm.  Setwriffht  go  with  yon?— Mns. 
Setwri^ht  was  sent  down  two  daya  before,  and 
two  maida  with  her,  Betty  Doyle  and  Mary 
Waters. 

Do-yee  remember  any  body  visiting  at  Dun- 
maine for  any  time?— There  waa  Mrs.  Bciaooe 
these.* ' 

Was  any  one  ak>ng  with  her  ? — Her  dau^h* 
ter  waa. 

How  long  might  they  have  staid  there  ?*^ 
I  cannot  tell,  hot  I  waa  aent  with  Miss  Briscoe 
to  the  lower  part  of  the  county  of  Wexford. 

Do  you  knoir  one  Mr.  Boy de  ?«~i  did* 
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WiMre  dM  he  lk€?— H«  Uved  at  RMctoe. 

INd  DOl  you  go  III  hk  house  ?— We  did  e^ 
there,  ead  aieid  there  a  oight  or  two,  to  the 
hiit  of  my  knoirledge. 

Do  you  kaow  a  phiee  celled  Rethimnj 
BfMgp-^I  do;  1  waebeffn  eeerit. 

Dm  you  kaow  iiu|jor  Settoii  ?^->l  knew  hiin 
verv  well. 

Did  yo«  know  of  any  diternoa  or  sport  at  I 
Bathimny*Bogg?— I  remcBoiber  a  great  burl- 
ibgtbers. 

What  was  the  occaskmof  ilP— I  wastoldit 
was  between  major8altoo  and  osy  lord  Altbamh 

Do  yen  reoMsaber  any  (terson  that  was  at 
that  barling  f-^My  lady  Altbam  was  diere>6ir. 

Were  jwi  at  the  assises  of  Wexford  at  any 
time  after  this  burling  P — I  do  not  know  whe- 
ther it  was  after  or  before. 

WUeo  was  that  anises  /^Easter  awses  m 
the  jTcar  1715. 

Did  yod  ge  frewi  the  bouse  of  DaaMslne  to 
the  assizes  f — I  did,  Sir. 

Did  any  body  go  ahaig  with  you?— My  lady 
Went  in  tbeehariot  aad  one  Mia,Glflkrd* 

Who  ffode  postillion  P— I  did. 

W  ho  was  coaehsnan  f  •— Joha  Weedon. 
•  Do  yen  know  ef  any  qoarrel  that  happened 
at  the  assises,  and  on  what  oecasion  ?— I  do 
very  well,  I  haw  a  reason  to  know  it,  8ir. 

Tell  yotir  reasons. — Some  geotlsaien  of  the 
eeaaty  of  Wexfbni  were  impeadicd  with  this 
thing  of  enlisting  and  barbooring  men  ier  the 
Pveteader  at  that  time,  and  aboreall,  there  was 
the  parish  priest  that  is  Itviag  ye|,  sue  Father 
MioBael  Dowaes,  and  he  was  our  parish-priest ; 
and  this  Dowoes  being  impeadiadi  my  lord's 
serf  ants,  four  or  fire  of  us,  went  to  see  the 
priest,  and  his  proseoutors  were  with  him  at 
the  house  of  one  Hatchell*s  that  kept  the  Swan  t 
we  fell  out  with  the  prosecutors,  necause  that 
wa  thought  to  make  it  no  with  them  not  to 
prosecute  the  priest,  ro  j  lord  |  and  apoa  that, 
when  they  would  not  make  it  ap,  a  quarrel 
bapp^ned  between  as,  snd  pinss  your  lord- 
ship, and  to  be  sure  we  paid  the  poor  people 
my  sorel  V I  bat  next  momuig  we  were  taken 
nrisoners  by  Mr*  Herre^y  colonel  Asm,  aad 
Mr.  8ymes,  and  kept  in  confinement  fit>m 
aomiag  till  aboot  eight  o'ck>ck  at  night-—-^ 

Was  my  lord  Altbam  at  the  aniaes?«-My 
lord  Altbam  was  there*  A  little  time  after  I 
^ame  home  he  disobaiged  me^  because  I  aaade 
Hirescapes  but  two  were  put  on  their  trial. 

Who  were  they  P-N.^^Tbey  were  Ned  Mae- 
Cormack  and  Bryan  Nsele,  the  ronabig^ibot- 
man,  and  the  groom. 

Wheredid  yea  go  after  my  bird  disobarged 
ToabissenrioeP— I  believe  to  Kilkenny,  and 
fired  with  aldermaa  Bamei  then  ssme  little 


Do  yoo  know  Mr.  Lambert?— I  do  very 
welltf 

Did  yoo  erer  lire  in  bis  serfieeP — I  brad 
with  him  aftelr  I  left  Kilkenny. 

How  long  did  yoa  lire  in  Kilkenny  P— I  h^ 
llereldkl  not  Ufa  is  SiUmayabov«  two  or 
three        ■ 


Do  you  remember  any  quarrel  between  my 
lord  and  lady  Altbam  in  your  time?— I  do  not 
remember  any  qoarrel. 

Did  tbey  contkuie  to  lire  together  as  longaa 
you  knew  them  P-— Tbey  did,  they  were  sepa- 
mted  after. 

Where  did  you  lire  then  P— 1  beliere  witE 
AaroD  Lambert. 

Where  did  be  lire  then  P— He  kept  a  bouse 
in  Ross  then. 

How  ftr  is  Ross  hfwa  Danmaine  P— Four 
sessll  miles  from,  Doomaine* 

Did  yoasee  my  lady  after  the  SMantioB.  P— ^ 
I  did. 

W bora?— la  Ross. 

Do  yoa  recoilectlbe  house  that  my  lord  and 
lady  lodfsd  in  at  Wexford  at  the  aMiaes?-^! 
set  her  down  at  one  Mr.  Sweeny's. 

Pray,  whilst  Mrs.  Bfisooe  waa  in  the  bonstt 
at  Duamoine,  did  yoa  hear  ef  any  misoarrii^ 
that  my  lady  bad  P-*l  never  did  of  any  mia-. 
carrisge,  or  of  her  being  with  ehibl  until  witbua 
these  three  years. 

Did  sheappear  to  yoa  to  be  a  wasoan  with 
child  ?— She  never  did. 

I^  yoa  know  Joan  Laady  P— I  do. 

Da  yea  kaow  of  her  nuvsmg  a  child  7—1  do. 

Was  that  after  my  lady  caose  to  Duomaiaef 
She  was  big  with  child  at  the  time  my  ladjr 
came. 

Where  did  she  live  at  that  time  ?— In  mj 
lord's  house. 

Was  she hnraght,  to-bed  there  P— No;  thm 
went  to  her  fbther't  hoase  to  lye-4o« 

How  fiur  waa  that  firom  the  tKwse  of  Dua  • 
mafaief-^Asnearaa  I  oaa  giims»an  £aghsU 
mile. 

Did  yoa  ever  see  a  child  aursed  by  Joa« 
Laady  m  the  boose  while  my  lady  was  there  ? 
-^I  aever  did,  by  riitne  ef  my  oath. 

Did  yon  ever  see  a  child  of  lord  AHbam'a 
with  Joan  Lafian  ?— i  never  did,  nor  nobody 
else. 

Mr.  Mae  Manm.  My  lord,  be  swears  that 
nobody  else  saw  that  sl^e  took  oare  of  the  child, 
aswdlasbim. 

Mr.  Lt  Bmnie.  Did  you  ever  see  any  cbilil 
of  lord  and  lady  Altbam'a  in  the  oars  of  Joa« 
UffanP— Never  did,  Bar. 

Did  you  ever  see  a  ohild  that  was  Jeaa 
Laady's  cbikl  with  Joan  Laaay  P—^Yea,  I  did* 
Sir. 

IMd  yon  live  with  my  lady  at^ny  time  after 
the  separation  P— I  did. 

How  long  after  ^«Aa  near  as  I  ean  gac8s» 
almost  two  years  after  tbey  parted  I  wailed  aa 
her  hi  the  tawa  ef  Roai^ 

Did  yoa  see  aHy  child  there  with  her  thai 
wte  repated  her  caild  P--*l  never  did. 

Did  you  ever  see  say  other  cbikl  with  bet 
there  ?— Yes,  I  used  to  briog  in  ohildrea  my- 
self to  hers  she  was  very  fond  of  then. 

What  lodging  were  yoo  at  there?— At  oii# 
Mra.  Wrigh?e. 

[CMB-examination.] 
Seo-  aVtMI.  Heir  Jong  did  yo«  five  wMI 
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oy  lord  AlUmnf^To  the  bol  of  my  loior- 
led^  about  ax  yean  witii    my  lord   uid 

Did  tbey  Kve  toffether  daring  the  whol« 
tineyov  Kfcd  with  them  ?— They  did  BOt*  Sir. 

Wlwo  were  you  fint  hired  into  the  «en ioe  f 
-I  casool  tell. 

Wheo  did  you  leave  my  lord  P-4  lefl  him 
JD  the  year  1715. 

What  time  of  that  year  P-<'I  eaiiDOt  tell. 

How  lODB  was  it  after  they  came  from  Wax- 

'  ?— I  cannot  tell  how  soon. 

Wis  it  a  fortnisfat,  three  monthfl,  or  a  year, 
w  bow  long  .^-No;  it  eonld  not  be  a  year,  or  a 
pouter  of  a  year. 

What  was  the  occaaioQ  of  your  leaving  the 
wrviee?— The  oceaaioe  was  that  I  made  my 
escape  from  Wexford,  and  my  lord  pvomiaed 
ke  would  not  keep  them  thai  escaped. 

fieeollect  how  long'  yeu  wftreat  Denmaine 
before  yoo  were  diMharged.— I  miffhl  have 
becD  at  home  a  fortaight  or  three  we«3». 

How  long  before  yoa  left  my  lord,  did  he 
tod  oj  lady  oome  to  Jive  together  f *— My  lady 
euMifi  Deeemher  17i3»  to  the  beet  of  my 
bowledge. 

Wbere  were  yon  then  P-*In  Dunmaine^  and 
tb^DMtittDahlio. 

Htwaooo  afler  did  yon  eome  for  herP-^l 
VIS QM  long  in  town. 

H«v«Mm  after  Ibey  met,  did  yon  ooom  for 

WtotitD  ?..I  cannot  tell  how  long, 

Wmyaaintown  with  my  lord  that  whiter 
•^«v  %  met  ?-*!  wee  not. 

i>H/]wi  live  with  them  again  after  yon  left 
tbeaiioiiieyear  1716?-^!  did. 

WhitiimeN-I  cannot  tell. 

Were  tbey  separated  before  you  oame  to 
nr*  wiib  them  P^-Tbey  were ;  my  lady  waa  at 
fioK  at  that  time. 

When  yoa  ictunied  to  live  with  my  lord,  waa 
tbereany  child  iia  the  house  ?-»Never  n  child 
^  I  koow  of. 

Howloogdid  ywoL  live  with  ban  after  yon 
ntonied  ?— I  cannot  tell  bow  looff.    . 

Did  you  live  a  second  time  with  them  before 
tbf  aepantion  ?— To  the  best  of  my  knowledge, 
idid. 

Did  yim  retnro<  to  the  aerviee  hefoee  my  lord 
Kptratad  from  my  lady  P— I  am  aotanrei  who* 
therldidorno. 

Were  yon  in  the  honse  at  the  separation  P— I 

•uimt 

Where  weiv  yon^et  that  timeP— To  the  best 
J^n;^  in  Boss  with  Mr.  Aaron 

Were  yon  in  hia  service  then  ?-7«J  vras. 

How  loDg  did  TOit  live  with  himrp-«l  cannot 
^f  bat  my  lady  was  some  time  in  fiom  be* 
wel  came  to  live  with  her. 

Did  you  return  to  my  kMrd's  servioeefter  yon 
*nc  discharged  that  time  efter  the  assises  ?  . 
iBdeed  ( caonot  telL 

CioDok  yon  tell  whether  yoa  lived  with  him 
HwratDoorasineP*-!  am  not  positive;  Ican- 
Boudl  yoa,  Sir,  whether  1  ever  h!^t6.  with  my 
■^rdigaiBatDanmaine. 


To8  wKf^  yoe  were  tomad  away  after  tht 
aasises?— Iwas. 

Uoon  yoor  oalh  did  you  retopn  to  live  with 
my  lord  again  P-<-Upon  my  aslvatton,  I  cannot 
tell  whetbor  1  retomed  egain  to  him. 

Recollect  how  otien  yon  haire  lived  with 
him  P — 1  remember  I  iived  with  him  onoe, 
because  he  owed  me  some  wages. 

What  wages  P-^X  believe  two  ye^ns  wages* 

When  were  those  wages  dne  to  yon  P— They 
were  due  after  the  asnzes. 

Can  yon  answer  or  not,  whether  yon  re* 
turned  again  to  the  aervioeP'-^I  cannot  answer 
whether  I  did  or  no. 

Do  vou  know  Mr.  Amiaa  Bush  P.*«-I  do. 

flad  you  any  conversation  with  himp-— No4 
as  1  can  remeniber.  Sir. 

Or  with  anv  other  penon,  tliat  my  kwd  had 
a  child  by  his  lady  P— By  the  virtue  of  my  oath, 
I  never  did  deolare  it  to  mankind. 

Did  you  ever  declare  that  you  woaht  go  aaA 
awear  for  lord  Anglesea,  and  be  madea  man  off 
-pBy  the  virtue  of  that  oath  I  have  teken,! 
never  did. 

Did  an^  body  offer  you  any  money  for 
swearing  in  this  cause  ?-*Ye«,  Mr.  Mae 
Keroherdid. 

What  did  he  offer  yoaP«^Ue  oflered  me 
300/.  for  swearing. 

When  the  witness  said  this,  there  was  n  load 
huzza  in  the  court 

Who  was  the  agent  that  offored  yoa  300/.  P — 
Have  patience,  and  1  will  tell  you  the  man,  one 
Pool  Keating,  he  oflhred  me  300/.  in  private 
between  me  and  himself,  if  1  -would  jehi  hie 
yonuff  lord,  aa  he  eaUed  him. 

When  was  tbie  offer  made  you  ?— AbonI  this 
tune  two  year. 

Why  did  not  yon  appear  and  declare  this.on 
the  fonnettrial  P-*-I  kept.oiff  from  the  last  trial, 
and  from  this  till  I  was  compelled  by  law. 

Were  you  ever  iii  company  witp  Mr.  Mac 
Rercherf — I  was  in  the  room  with  Mao 
Kercher,  and  he  sept  for  me,  and  Mr.  Bob 
8now  carried  me  op  stairs  to  an  upper  room. 

What  is  it  you  can  say  of  Mr.  Snow  P — No*' 
thing  of  him,  bat  thaL*!  was  in  Mr.  Snow*^ 
room  along  with  Mac  Cercher. 

When  was  this  ? — About  this  time  ttrcyear, 
to  the  best  of  my  knowledge. 

W^bat  was  the  conversSnon  that  passed  be- 
tween Mr.  Mac'Kercher  and  yonP^Why  theoi 
I  will  tell  you  that,  gentlemen,  I  came  in  the 
evening  to-Mr.8how'a;  Mr.  ^ow  was  feed  as 
an  attorney  against  me  in  .a  cause  belweea  a 
man  and  me 

Give  an  account  what  paseed  in  oonversalion 
in  4he  ptesenee  of  Mr.  Snow.«-<i-Mad  Kereher 
and  Soow  went  up  foom  the  company,  tliagi 
were  toianp  there. 

Where  ?~*At  Mr.  Snow's  that  night ;  and  | 
told  my  landloni,  Mr.  .Flood,  ttet  Mr.  ;teow 
was  to  >be  tberelhat  evening  ;-.a«l  Soow  mhi 
me  that  Mae  .Kemfaev^  end  lAnnealey,  .mat 
Livingstone  were lo  '^nnp  thece  that  night)  and 
he  told  moifX  would  come  thereetcighto%kmky 


15J)J 


17  GEORGE  IL 


Trial  ofMarif  Heathy 


riGo 


that  I  eoald  lee  Rf  ac  Kerclier.  Upoa  that  I  did, 
and  we  went  op  ataira,  Mr.  Soow,  and"  Mac 
Kercher  and  me,  and  he  aaked  me  if  1  knew 
thia  young  Jamea  Annealej,  esq.  Where  ia 
he?  6a3^s  I.  I  hope,  my  friend,  you  will  do 
nothinjif  agrainat  hia  intereat,  aaya  Mac  Kercher. 
Indeed  I  will  not,  nor  appear  at  all,  aays  I,  if 
I  can  help  it ;  ao  there  is  all  I  can  remember. 

Did  there  pasa  any  other  converaation  be- 
tween you  that  night  ?— There  might,  but  not 
to  any  purpoae. 

When  do  you  aay  the  900<.  was  offered  to 
yon  P — Aboot  tbia  time  two  year. 

And  who  made  you  the  offer  of  it  ? — Paul 
Keating,  and  earned  me  to  one  captain  For- 
rester's. 

When  thia  offer  waa  made,*  was  any  body 
preaent  ?— No,  he  carried  me  aside  to  a  little 
garden  at  captain  Forrester's  door,  and  he  aaid 
that  when  the  cause  waa  over  1  would  get  the 
raising  of  mv  femily. 

What  did  be  offer  you  thia  money  for? — He 
offered  it  for  to  join  his  young  roaster  Jamea 
Annealey,  because  he  thought  that  I  knew  a 
great  deal  by  living  with  lady  AUbam,  only  to 
give  my  nromise  to  testify  for  Jamea  Annealey. 

What  aid  be  tell  you,  you  were  to  swear  .^-« 
The  words  were  in  general. 

Clerk  qf  the  Crown  reads  the  estreat  for  the 
assault  on  the  prosecutors  at  Wexford,  aa  fol- 
lows, to  shew  that  Edmund  Mac  Cormack  and 
Bryan  Neale  were  taken  into  custody,  and 
fined  for  the  aaid  assault,  viz. 

>*  ffin.  Impost,  ad  prsed.  General  Asiiz.  sup. 
seperal  Peraon  in  Gostod.  Vice  Com.  Wexford. 

«(  Edmond  Mac  Cormack  indict,  ad 
pmd.  Assiz.  pr.  quodm  Assault,  et 
Cul.  pro  ffin.  in  sum     -    -    -    -006 

"  Bryan  Neale  uidict  «d  pttd.  Asaiz. 
pr.  oona.  pro  ffin  in  aum    -    >    -  0    0    6 

Mr.  Smith,  Mv  lord,  the  next  witness  is  Mra. 
Sweeny.  Your  lordship  obserres  that  tlie  last 
witness  gave  an  account  of  my  lady  Altbam'a 
going  from  Oonmaine  to  Wexrord  assizes,  and 
that  she  was  drove  to  captain  Sweenv's  at  Wex- 
ford. He,  my  lord,  is  dead :  this  Mrs.  Sweeny 
is  his  widow ;  her  huAand  took  the  house  in 
March  1714,  and  ahe  baa  lived  there  ever 
since;  ahe  will  give  account Ihat  lord  and  lady 
Altham,  Mra.  Giffard  and  other  persons  came 
and  lodged  in  the  house,  and  that  my  lady  did 
not  appear  to  be  with  child. 

Mra.  Sarah  Sweenu  sworn. 

Mr.  Zc  Hunie.  Where  do  you  live,  madam  ? 

Mra.  Sweeny.  I  live  at  We^rfbrd. 

What  ia  your  cbriatian  name  ?— Sarah. 
•How  fong  have  you  lived  there P— -These 
four  or  five-aad-thirty  yeara. 

Pray,  do  you  know  Mr.  John  Maaterson?— 
Ho. 

Did  you  know  Hr .  Walah  ?— 1  did. 

Do  yon  remember  that  they  were  chaiged 
with  any  crime  at  WezfoMP-^l  do. 
'  Whaii?--4n  the  year  1716. 

DM  yon  know  tha  bta  lord  or  lady  Althanf 


— I  did ;  1  knew  them  both,  but  my  lord  much 
better  than  my  lady. 

Waa  it  uaual  for  you  to  aet  lodgings?— It 
waa. 

Can  yon  recollect  whether  they  lodged  at 
anv  time  and  when  in  your  houae? — ^Tbey 
luoged  with  me  in  the  year  1715,  in  April. 

Do  you  know  upou  what  occasion,  or  what 
waa  a-doing  in  Wexford  at  that  timeP^Tlie 
assizes  was  at  that  time. 

Pray,  madam,  can  you  recollect  how  long 
they  lodged  with  you,  and  when  they  came, 
whether  before  or  after  the  assizes? — They 
came  just  at  the  assizes,  and  they  staid  n» 
longer  than  the  aasizes  held,  four  nights  or 
five,  1  cannot  tell  which. 

Can  you  tell  whether  any  gentlewomanr 
came  with  lady  AUham  to  the  assizes  ? — Yea, 
there  did  come  Mra.  Giffard,  and  Mra.  ftlary. 
Roe,  and  there  came  Mra.  Heath. 

Was  Mra.  Heath  a  servant  to  any  of  the 
ladies,  or  whom?-^he  was  her  ladysliip'a 
woman. 

Where  did  ahe  lodge  ?— At  my  house,  Sir. 

Can  yon  be  certain  that  it  was  in  tlie  spring 
aasizes  1715,  that  they  were  there?— I  am  very 
sure  of  it. 

Pray,  can  you  ^ire  any  reaaon  for  that  cer> 
tainty  r — I  can  give  aeveral  reaaons,  if  there 
waa  an  occaaion. 

Pleaae  to  inform  the  Court  and  the  jury 
what  your  reaaons  are. — It  was  in  the  year 
1714  that  I  came  to  tliat  bouse  1  now  live  in. 
I  came  to  it  in  JuW,  just  before  the  queen  died  ; 
and  in  1714  Mr.  oweeny  was  ill  of  a  feve^liDd 
was  just  recovered  out  of  it  as  her  ladyship 
came  to  my  house ;  he  waa  reoovereif  the 
March  before  she  came. 

When  ahe  was  there  did  you  frequently  see 
her? — I  did  see  her  very  often,  Sir. 

Where  did  she  generally  diet  in  Wexford  P — 
She  dined  and  aupped  at  my  houae.  * 

Did  ahe  dine  ana  sup  at  your  table? — I  dined 
with  her  at  the  table,  jind  with  my  lord,  when 
he  dined  there. 

Had  she  any  signs  of  breeding,  or  lieing 
with  child  ? — 1  did  not  fierceive  any,  neither 
do  1  believe  she  was  with  child. ' 

Could  she  have  been  with  child  then  and 
yon  not  know  it? — If  she  had  been  with  child 
1  should  have  heard  it. 

[Cross-examinatioD.  ] 

Mr.  Fitxgerald,  You  say,  I  think,  that  my 
lady  came  to  lodge  at  your  house  in  April 
1715?— Yes. 

What  particular  reason  have  you  for  tixing* 
it  in  Anril^^^I  tell  you;  in  Jnly  before  the 
queen  died  I  came  totlie  house,  and  the  April 
following  she  came  to  lodge  there. 

Where  did  you  live  betore? — At  Kenny's* 
Hall,  a  litde  out  of  We1i;rord. 

How.  long  did  you  live  tliere? — ^Fron  ih^ 
latter  end  of  the  year  1713,  till  we  left  it. 

What  particular  time  did  yon  leave  that 
ball  ?«vIb  July  1714,  just  bmre  liie  queen 
died. 
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Wtt  that  hove,  wlwre  yoa  raoeiTcd  iord  ind 
Itdy  AMmb,  npaffedirhcB  you  took  it?^W« 
iqninsd  it  boftre  wo  oomo  tl^re* 

AAor  yoo  took  the  leasOy  what  time  did  you 
lake  to  reinir  it  ?— -Not  tery  loog^ ;  1  oannot 
Iril  how  kmg. 

Did  the  repaire  take  up  three  moothaP— -I 
bdicve  it  might  take  up  throe  montha;  but  I 
waa  sick  at  that  time,  aod  do  not  know  how 
loogh  was. 

What  tinoe  waa  it  yoa  took  the  ieaoef — We 
Isok  the  lease  in  the  year  1714. 

What  time  of  that  year? — In  the  beginning 
of  17 14*  I  ha? e  the  lease  if  you  have  a  mind 
to  see  it. 

Do  yea  know  %  man  oaUed  Nioliolas  Daffe? 
•-Ido. 

What  ia  be  ?— He  was  master  of  a  Teasel  for 
my  busbaod. 

Did  he  live  wMi  yoa  tbea  ?— He  did  not 
fire  with  na  then. 

Waa  not  he  maater  of  the  ship  at  that  time  P 
-^Be  onitled  that  employment  before  I  was 
aarried  to  Mr*  Sweeny «  He  went  maater  be- 
fore  for  him. 

Did  he  Kto  in  year  hooae  in  April  1715  7-~ 
No,  be  did  not. 

Did  he  lire  with  yon  when  yon  took  the 
hooao  and'  yoa  were  aiek  ? — He  was  at  sea  in 
1714,  when  I  was  ill  of  the  fhver,  and  be  eame 
hom^  at  that  time  in  the  year  1714|  and  was 
not  employed  afteri  for  my  bosband  parted 
with  the  anip. 

Yoa  aay  be  waa  not  in  April  1715,  in  your 
house  ? — ^Not  to  lire  with  me« 

Waa  not  he  then  maater  of  your  hnsband's 
shiD  ? — He  was  not  in  that  employ,  we  were 
baUding  a  ship  them 

Was  not  he  in  ^be  town  of  Wexford  in  the 
year  1715^ P*-*!  do  not  know  hot  be  might. 

Dayoa  know  captain  Macwell  P— 1  da  rery 
well. 

Do  yflfn  know  his  wifeP*-<-I  do;  i  am  very 
well  acqaainfedwith  her. 

Did  they  not  visit  yon  in  April  1715?— I 
caanet  tell  in  what  year,  I  do  not  know  but  she 
n^fat  be  there,  and  tbd^  lired  in  the  house, 
wbere  I  Hred  in  before. 

Do  yon  know  one  Darid  Conolly  P — I  do  not 
kaow  any  anch  body  as  Conolly,  I  know  one 
David  Oranell. 

Was  he  a  aervant  of  yoor'aat  that  time?'— 
He  was  not  a  aervant,  but  in  and  out  with  me. 

Bow  k>ttg  did  he  live  with  you  P— Really  J 
ottnottett:  ^ 

What  did  yon  think  of  that  man,  what  iahis 
cbanieterP — Why  really,  I  never  thought  it 
worth  my  whQe  to  enquire ;  be  did  my  busRiess 
WfM  enoogh. 

Did  yen  and  Mrs.  Maxwell  viait  frequently  ? 
^Yea^  we  did,  and  i  waa  godmother  to  one  of 
btr  children. 

What  ia  Mrs.  Roe's  name  now  ?— Mrs. 
Crompton* 

Did  yoii  decHwe  fo  any  peraon  of  your  ac- 
<|aaiolanee  in  Wexibrd  that  you  were  not  sore 
when  lady  Altham  was  at  your  bouse  ?— 1  do 
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not  know  whether  f  <fid  or  no ;  to  be  sure  at 
the  beginninjg^'I  oooM  not  recollect  it,  but  after, 
when  1  considered  about  it,  I  found  it  out. 

Did  she  never  lodge  with  you  but  once?— 
Never  hot  onoe. 

Was  she  never  there  at  the  water -drinking 
seaaon  P— 8he  never  waa. 

And  that  time  abe  lodged  with  yon  waa  at 
the  assizes?— It  waa  at  that  time. 

Mr.  Smith.  This  lady  has  mentioned  that 
her  sister,  who  is  now  Mrs.  Crmnptoo,  came 
to  Wexford  at  that  time  in  company  with  lady 
Altfaam ;  she  was  then  called  Roe,  my  lord ; 
we  aball  now  produce  her  to  the  same  point 

Court.  Do  not  you  think  you  have  proved  it 
aheady  without  producing  her? 

Mr.  Da/y.  I  wonid  produce  Mra.  Oiflard 
and  no  more  to  that  fkct,  I  own  it. 

Court.  Call  Mrs.  Giffard. 

Mr.  Smith.  This  Mrs.  Gtffind  not  only  waa 
at  Wexford  with  my  ladv  at  the  assizes,  but  ivaO 
-a  particular  intimate  or  the  family,  and  she 
will  prove  to  yoqr  lordship,  that  she  not  only 
accompanied  my  lady  to  the  assizes,  hot  that 
she  returned  from  Wexford  to  Dunmaine  with 
her^  and  aaw  my  kdy  almoat  every  day  while 
she  staid  thero,  and  never  aaw  or  heard  of  a 
drild ;  and  your  lordship  must  recollect  that 
one  of  the  witnesaes  did  mention,  that  she  was 
censured  for  her  great  intimacy  in  that  f^imily  i 
and  that  Joan  u8hn  aaid,  she  and  my  lady 
Were  very  great. 

Mrs.  Anne  Giffard  sworn. 

Mr.  Le  Hunte.  Mrs.  Giffard,  are  you  a  mar- 
ried woman  or  a  widow?  ^ 

Mn.Gifdrd.  A  widow. 

The  widow  of  whom? — Of  Ravensciofk 
GiArd. 

What  is  your  christian  name  ? — Anne. 

Where  did  your 'husband  live?— At  Bally- 
sop,  in  the  county  of  Wexford. 

Do  yoa  know  a  place  called  Dunmaine  ?— 
Ido, 

How  far  is  Ballysop  from  Dunmaine?— 
Not  two  miles,  a  mile  and  half  or  thereabouts. 

How  long  have  yoa  lived  at  Ballysop  ? — We 
went  to  live  there  forty  years  ago,  and  con* 
tinned  to  live  there  till  now,  only  aeven  years 
that  I  lived  at  Ross. 

Do  yon  remember  the  late  lord  and,  lady, 
Altham  P — I  do  reibember  them  very  well* 

Where  did  they  live  when  you  knew  them  ? 
•--They  lived  sometimes  in  Dublin,  and  soroe- 
timea  at  Dunmaine. 

Do  you  remember  when  my  lady  first  came 
to  live  at  Dunmaiae  ? — 1  do. 

When  waa  it?— >In  the  year  171S,  two  or 
three  days  before  Christmaa-day,  aa  1  think ;  I 
am  not  positive  to  the  day. 

Were  you  intimately  acquainted  with  her  P 
— I  waa  indeed. 

Did  you  ever  see  her  with  child  whilst  you 
knew  her  ?— Upon  my  oiSb,  I  never  l(new  it^ 
nor  never  heard  it. 

Did  you  ever  know  of  ber  having  a  child  at 
Dunmaine  ? — f  never  did  indeed.  Sir. 

M 
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Do  joa  remember  to  have  travelled  with  her 
at  any  time  to  any  and  what  place  ? — I  did  to 
Wexford  in  a  chariot. 

From  whence  ?— From  Donmaine. 

Did  you  gfo  with  my  lady  in  the  chariot  ? — ^I 
did,  and  my  lord  rode. 

What  time  of  the  year,  and  what  year  was 
it  ? — I  believe  it  waa  in  the  aprinff . 

Of  what  year? — ^Thetime  when  Mr.Mas- 
teraon  and  Walsh  were  tried. 

Where  did  you  lodge  in  Wexford  ?— At  Mrs. 
Sweeny's. 

Who  lodged  with  you  there? — My  lord  and 
ladv  Altham. 

You  mentioned  something  of  Walsh  and 
Masterson,  what  is  the  reason  that  you  re- 
member any  thing  of  them? — Because  my 
lady  Altham  and  I  were  in  court  to  hear  their 
trials. 

What  do  you  call  court? — At  the  aession- 
honse. 

What  is  the  use  of  that  house  ?— The  house 
where  the  judges  are. 

Were  yon  and  she  in  that  house  at  this  time 
of  the  assizes  ? — We  were  indeed. 

How  long  did  you  stay  in  Wexford  that 
time  ?— We  sUyed  four  days. 

Did  mv  lady  and  vou  travel  together  from 
Wexford  r — I  came  home  with  her  in  the 
chariot,  and  lay  there  that  night. 

Do  you  remember  any  woman-serranttohave 
travelfed  with  you  ?— Mrs.  Heath ;  ahe  rode,  | 

Were  any  other  persona  with  you? — My 
husband  went. 

And  who  else  ?— A  sister  of  mine  went. 

What  was  her  name?— Mary  Roe. 

la  that  her  name  at  present  ?-<-Her  name 
now  ia  Crumpton. 

Where  did  you  go  to  from  Wexford  ?-^Back 
to  Dunmaine. 

Where  did  you  lie  that  niffht?— I  Uy  there. 

How  long  were  you  acquainted  with  lady  Al- 
tham after  your  return  to  Dunmaine  ?-- Whilst 
she  stayed  at  Donmaine. 

Do  you  remember  any  remarkable  eclipse 
of  the  sun  ?— I  do,  the  eclipse  was  just  after 
we  came  from  Wexford ;  the  Friday  after  we 
came  home,  I  was  at  a  burying  that  day  and 
know  it. 

What  I  ask  ^ou  now  is,  whether  during  your 
acquaintance  with  lady  Altham  you  perceived 
her  to  be  with  child,  or  knew  her  to  be  with 
<;hild  ?-.|  did  notj  nor  never  heard  her  talk  of  it. 

How  often  did  you  visit  ?-• -Frequently, 
sometimes  twice,  sometimes  once  a  week,  or  a 
fortnight,  or  so. 

Din  you  go  to  the  same  parish  ohmch  ?— 
Sometimes  ;  she  very  often  came  to  White- 
<^urcn. 

Can  yoU  recolleot  after  her  coming  to  Dun- 
maine, that  she  went  to  Dublin  ?— I  remember 
she  went  once  or  twice  to  Dublin. 

Have  you  been  in  the  room  with  her  when 
ahe  dressed  or  undressed  herself?— Yes,  I 
have  pretty  often. 

Did ,  you  ever  observe  any  symptoms  of 
pregnancy  ?— Upon  my  oatli,  1  never  did. 


I  aak  you,  madam,  wliether  my  lady  waa 
big-bellied  at  the  assises  ? — Indeed  she  was  not/ 

Do  Tou  know  one  Anne  Bennet  that  waa 
formerly  your  servant  ?— I  never  had  a  servant 
of  that  name  in  my  life. 

Do  you  know  any^  person  of  the  name  of 
Bennet  that  lived  with  you? — ^I  do  not  know 
any  one  of  the  name  of  Bennet  that  lived 
with  me. ' 

Is  there  any  one  of  the  name  of  Anne  that 
lived  with  you,  that  is  now  married  to  thm 
name  of  Bennet?— They  say  so;  I  heard  oo 
to-day,  but  I  know  nothing  of  it. 

Did  you  ever  tell  any  servant  of  yours  of 
the  name  of  Anne,  that  mv  lady  had  been 
with  child,  or  had  a  child  r— 1  never  did,  I 
could  not  say  it. 

[Cross-examinatiou.] 

Mr.  Harward,  If  .1  do  not  mistake,  you 
were  examined  at  the  trial  in  the  Exchequer  f 
—I  believe  I  waa  ;  to  be  aure  I  waa. 

Did  not  you  then  swear  to  all  the  oompaiiy 
that  went  with  you  to  Wexford  ?'«-^nd  so  I 
do  now. 

Were  yott  not  asked  at  that  trial,  to  giv« 
an  account  of  all  that  went  with  yon  to  thaA 
aasiacs? — ^Well,  I  was. 

Did  you  give  that  aocoont  ?— I  did,  of  eveij 
one  that  1  remembered. 

What  I  ask  you  ndw  ia,  did  yoa  give  wm. 
account  that  this  Mrs.  Roe  went  akwg  with 
you  ?— No,  I  did  not 

Then  you  did  not  give  an  aocoont  that  ditt 
went?— No,  Sir,  i  did  not 

In  what  manner  waa  it  that  she  went  ?-- Sh« 
rode. 

Did  ahe  ride  single  or  doable?— Sha.  rods 
auigle. 

How  did  Mrs.  Heath  ride  ?-~Single  too. 

Pray,  madam,  kxd  Altham  rode,  I  soppoaty 
too  ?— Yes.  . 

And  how  did  my  lady  and  yoo  go?-^I| 
was  a  chariot-and-aix  that  we  went  in. 

By  virtue  of  your  oath,  were  not  yoa  in 
mourning  for  a  brother  of  yours  at  that  tinef 
—I  was  not ;  I  was  in  mouminff,  but  not  for 
him ;  he  was  dead  a  grnt  while  before  that 

Waa  it  not  to  hear  thia  trial  that  yoo  aad 
lady  Altham  went  to  Wexford  ?— I  do  not  re* 
member  whether  it  was  that  or  no  we  went  for  ; 
but  we  went  there  to  hear  it  when  we  iffre  ia 
Wexford. 

So  that  it  was  carieaity  that  carried  my  lady 
and  you  into  the  court-house  to  hear  tlieaa 
trials  ?«-We  went  to  see  Wexford ;  to  be  aore 
it  \  88  our  curiosity  that  carried  us  into  court 
when  we  were  there. 

Was  not  that  the  only  motive  that  induced 
you  to  go  there?— It  was  not  that  tiiat  induced 
us  to  go. 

What  induced  you  to  go  ? — We  went  for  oar 
pleasure. 

Were  you  ever  in  a  court-house  before  for 
your  pleasure? — Indeed  I  waa  in  that  same 
very  often  before  when  I  waa  a  girl  i  but  what 
signifies  that? 
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Upon  the  trial  in  the  Excbeqaer  did  you  not 
Mj,  that  ymi  ooold  not  tell  whether  it  was  be* 
fore  or  after  the  queen's  death  that  this  trial 
was  f^Weily  I  do  not  know  whether  I  said  it 
or  BO. 

Did  y  oo  not  opoo  that  trial  say  so  ?— Indeed 
I  cannot  tell  whether  I  said  it  or  no.  • 

Recollect  whether  you  did  not  apon  that 
trial  say,  yoo  did  not  know  whether  their  trial 
was  before  or  afVer  the  qoeen's  death  P— Why, 
Sr,  if  I  went  afler  the  queen's  death,  yon  know 
that  ]  could  hare  said  nothing  else ;   what  do 

?oa  mean  by  saying  that  upon  that  trial  I  said 
could  not  tell  whether  beroie  or  after  ? 

Did  sot  you  say  upon  that  trial  that  yoo  did 
not  know  whether  it  was  before  or  afler  the 
qaeea*s  death  f-^X  do  not  beliere  I  said  any 
sncb  thing  at  all. 

Did  you  or  did  yoo  not  say  npon  that  trial 
that  it  was  before  or  afler  ? — ^Upon  my  word, 
I  cannot  tell  thai  I  said  anv  such  thing. 

If  yoa  cannot  tell  whether  you  said  that 
it  was  before  or  afVer  the  queen's  death  that 
yoa  went  to  Wexford,  how  can  you  say  now 
chat  it  is  either  one  or  the  other?—!  do  not 
remember. 

Would  yon  be  ondervtood  to  say  that  you 
do  not  know  whether  it  was  before  or  after  the 
queen's  death  that  you  went  to  Wexford  ? 

Court.  Is  not  that  fully  said  already  ^ 

Mr.  Harmard,  I  do  not  apprehend  it  so,  my 
hwd. 

Which  was  it,  by  virtue  of  your  oath,  was 
it  in  Ibe  qoeen's  time,  or  after  her  death,  that 
yoa  went  with  lady  Akham  to  the  assises  P— I 
coold  not  tell  you  now ;    I  do  not  know.  Sir. 

Now,  madam,  I  ask  yoo  this,  how  came  it 
Ihat  yoa  could  not  tell  that  this  Mrs.  Roe  went 
with  yoa  f — I  might  have  remembered  it  in- 
deed, bat  I  did  not  at  that  time. 

Had  yoa  at  this  time  any  extraordinary  in- 
timacy or  business  with  Mm.  Sweeny?— She 
is  my  sister. 

Oh !  I  did  not  know  that,  madam.  Pray, 
were  yoo  in  mourning  then  ? — I  believe  I  was. 

For  whom  ?— I  cannot  tell  whether  for  any 
body;   r  wore  black  sometimes. 

Were  yon  In  moaming  for  any  body  at 
that  time  P — I  wore  black,  but  I  cannot  tell 
wfaetber  I  was  in  moomin^  for  any  body. 

Was  mjjT  lady  in  mourmng  ? — She  was. 

As  to  this  trial  that  you  went  to  see,  give  as 
some  account  of  what  passed  there? — I  re- 
Member  nothing  of  the  trial,  but  that  1  saw  the 
geatlemeo  in  the  Dock. 

Did  yoo  stay,  madam,  till  they  were  ac- 
qottted  or  not  P— Indeed  I  cannot  tell. 

Who  aat  by  yoo  in  court  P— Lady  Altbam. 

Did  not  Mr.  Golclough  sit  by  her  P— He  did. 

Did  not  he  hand  her  in  and  oat  of  court  P— 
I  bdieve  he  did. 

Are  yoo  sare  be  did  ? — ^To  the  best  of  my 
knowledge,  he  did. 

Did  not  yoo  swear  on  the  trial  in  the  Excbe- 
qaer, that  yoa  coold  not  tell  whether  he  dkl 
or  notP— 1  say)  to  the  beat  of  my  knowledge, 
bedid. 


Who  went  into  the  court-house  with  lady 
AlthamP— He  and  I  and  lord  Altbam  went 
with  her. 

Did  not  yon  swear  that  yon  coold  not  tell 
whether  he  did  or  not? — I  cannot  recollect 
whether  I  did  or  not. 

Did  you  know  any  of  my  lord's  family  P— I 
knew  Rolph  the  butler,  and  Anthony  Dyer, 
mylord's  gentleman. 

Did  yoo  know  Bonrke?— Yes,  I  did. 

Did  you  know  John  WeedonP— I  did,  and 
Mrs.  Setwright  too,  1  was  often  there  and  knew 
them. 

What  was  BoarkeP— The  postillion. 
^  Was  Doyle  the  clergyman  tried  at  the  same 
time  P— He  stood  on  the  side- bar,  and  was  not 
tried  that  time. 

Did  yoo  know  the  jodgesP — 1  knew  one 
Forster,  I  believe. 

Did  lord  and  lady  Altbam  go  to  Dublin  after 
this?— They  went  to  Dnblin  soon  afler  Wex^ 
ford  assizes. 

Did  not  they  go  twice  after  P — 1  cannot  tell 
indeed,  1  remeinber  once  they  did. 

Did  not  you  swear  on  the  trial  in  the  Exch^ 
quer  that  yoo  could  not  tell  whether  it  was 
before  or  aner  my  lord  returned  from  Dublin 
that  yoo  were  at  Wexford  anises  ? — I  never 
did. 

Madam,  de  you  know  one  Mrs.  Boabe  P-*^ 
Not  I,  indeed  I  do  not. 

Did  you  ever  declare,  to  your  remeoibnnce, 
that  you  did  not  know  but  this  assizes  was  in 
the  year  1716  P— I  cannot  remember  whether 
I  did  or  no. 

Did  you,  or  did  yon  not?— Not  that  I  know 
of,  indeed  1  did  not :  1  am  sore  not  to  Mrs. 
Boshe.  . 

Sarah  Weedcn  sworn. 

Mr.  Smith.  Before  she  comes  it  will  only  be 
proper  to  observe  to  your  lordship,  that  she 
has  been  mentioned  by  some  of  the  witnesses 
as  being  the  coachman's  wife  at  the  time  of 
the  birth ;  and,  my  lord,  Mrs.  Sarah  Weedon 
wae  the  coachman'a  wife,  and  she  will  give 
your  lordship  an  account  of  her  knowledge  of 
the  family  at  Donmaine  during  the  pericnl  of 
time  to  which  the  birth  is  sworn  to ;  and  I  be* 
lieve,  when  she  is  produced  and  has  given  her 
evidence,  that  you  will  think  abe  ia  not  a  ma- 
terial witness  for  the  prosecntors,  as  she  was 
upon  a  former  occasion  sworn  to  be. 

Mr.  Morgan.  Do  you  know  a  phice  called 
Dunmaine  r-*5araA  Weedon,  Yes,  Sir,  I  do. 

Did  you  know  huly  Altbam  ?— Yes,  Sir. 

And  lord  AlthamP— Yes,  Sir. 

Where  were  you  when  my  lady  came  first  to 
Dunmaine  P — I  was  at  Dunmaine. 

How  long  did  yoo  continoe  there  afW  abe 
came? — 1  Mieve  very  nigh  three  years,  to  tha 
best  of  my  knowledge. 

Did  yoo  know  one  Mrs.  Briscoe  P— I  did, 
KHr. 

Did  you  know  her  daughter  ?— I  did. 

Did  yoa  see  tkem  at  Donmaine  P— 1  did. 
Sir. 
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Pn^y  DOW  answer,  where  were  yott  aft  the 
time  that  they  were  there? — I  was  in  the 
house,  Sir. 

Did .  yon  know  of  anv  accident  thai  hap- 
pened to  lady  AUbam  daring  the  time  they 
were  there  f— I  did  not  know  of  any  accident 
that  happened  to  her. 

Any  miscarria^  ?— Upon  my  word,  I  never 
knew  nothioff  ofit. 

What  condition  in  point  of  heakh  was  my 
bdy  in  daring  the  time  that  they  "were  there  ? 
-^To  the  best  of  my  knowledge,  she  ailed  n»- 
thioflf  at  all. 

Did  you  ever  hear  of  any  and  what  acci- 
dents happening  upon  account  of  aanoers  dor- 
ing  the  tmie  they  were  there?— I  protest  1  re- 
tnember  no  soeb  thing. 

No  china  broke?*-!  do  not  remember  any 
sacli  thing.  Sir. 

I  ask  now,  whether  yoa  know  of  any  of  that 
family  to  be  delivered  of  a  child  daring  the 
time  yoa  were  at  Danmaine  ? — I  do. 

Who  was  that  ?-^ne  Hestber,  that  my  lord 
called  Poaty. 

1  ask  yon  whether  this  Bestber  was  delivered 
of  this  child  before  or  after  my  kidy  came  to 
Dunmaine  ?-*Before,  Sir. 

Do  vou  know  of  any  other  penon  delivered 
aAer  she  came? — Not  in  the  honse,  Sir. 

Do  von  know  of  any  out  of  the  boose  ?— 
Mrs.  Setwright  was,  and  myself,  oot  of  the 
house. 

Court.  Was  lady  Altham  with  child  while 
on  were  at- Dunmaine ?-»-She  was  not,  my 
brd. 

Did  you  ^ee  her  with  child  at  any  time 
whatever?— Upon  my  word,  I  did  not.  My 
lord,  what  I  say  is  truth,  and  nothing  but  the 
truth. 

Mr;  Morgan,  Yon  say  that  this  Heather 
was  delivered  of  a  child,  can  you  recoHect  the 
midwife  ?— If  1  should  tell  you  the  truth,  they 

sent  for  one  Mrs. ,  I  forget  her  name,— 

Mrs.  Sbiel  in  Ross;  but  to  tell  you  the  troth, 
befiire  Mrs.  Sbiel  came,  I  delivered  her. 

Who  was  sent  for  Mrs.  Sbiel  ?— Really  1 
cannot  tell ;  there  was  a  fellow  in  the  house, 
but  1  cannot  teU  bis  naoie  now.  . 

Now  recollect  and  say,  whether  any  other 
persons  were  brought  to-bed  al  DunoMune 
during  your  time  ?— Tbere  was  Ju^y  Landy. 

Now  I  ask  you,  did  yoo  see  this  child  of 
her's? — 1  did. 

Did  you  know  it?— I  did,  Sir. 

Did  you  see  it  at  any  other  place?— I  did, 
Sir. 

With  whom?— A  great  while  aflerwards, 
when  we  were  in  the  county  of  CaHow,  the 
child  was  brought  there. 

To  what  place  ?-~To  Carrickdnfle. 

Whom  was  it  with  there?— It  wu  in  the 
house. 

With  whom  do  yoo  mean  ?*-WiUi  k>id  Al- 
tham. 

Was  that  the  very  cbUd  ?— I  say,  Sir,  k  was 
tiie  s^me  i  saw  with  Joao  I^ttdy  at  Dun- 
maine. 


I 


Did  yoo  ever  see  moy  cbiki  at  Donnaine 

considered  as  my  lord  Altham's  chiU  by  bis 

lady? — Never  m  my  life;  1  wooU  not  jay  it 

for  all  the  estate  that  ever  lord  Aogleaea  bad,  iff 

it  was  false. 

Where  do  you  live  now  ?— I  live  in  Con- 
naught. 

With  whom  thore?— With  colonel  Bloke- 
ney. 

At  what  place  does  he  live?-*At  a  ploea 
called  Abbart. 

Have  you  any  children  ?— I  have,  Sir. 

What  are  thejr?— Sons. 

OmrU  What  k  it  yoo  propose  by.  this  evi- 
dence? 

Mr.  Jlforgofi.  What  I  nropoae  bythia  evU 
dence  is  this,  that  we  shall  shew  a  very  oolbir 
attempt  ma4i  upon  this  woman  on  the  put  of 
the  prosecutors. 

(Uurt,  Mr.  Mac  Kercher  has  oaadeoo  affi- 
davit, which  I  wish,  for  bissake,  he  "hod  not. 

Mr.  Morgan,  He  says,  ny  tord,  in  his  affi- 
davit, be  served  this  woman  with  a  aohposoa  ; 
I  hope  1  oMy  ask  her  that  question. 

CourU  Goon, Sir. 

Mr.  Morgan,  Were  yoo  served  with  o  ovh« 
posna  by  him,  and  when  ?— 1  cannot  tall  the 
day  of  the  month,  it  caoMOne  day,«tfd  I  woo 
to  appear  in  Dobho  the 'next  illKy. 

How  far  is  oolsnel  Blakeney'a  houaa  Aona 
Doblin  ?— It  ia  tbreesoereondthiee  oiilea  Off. 

[Cross-examination.} 

Mr.  Callagiian.  Did  yoo  live  ao  o 
in  the  hoose  of  DuoBHMie  ?— I  did,  fiir. 

In  what  station  were  you  there  ?— I 
house-keeper  befbre  my  hidy  catoe  tliere. 

Were  you  so  after?— I  was  oot;  Mn.  Sol- 
Wright  waa. 

In  what  capacity  did  yon  aenHe  in  the  hoooo 
after  ahe  went  there  ?— I  waa  in  the  hooseofter 
ahe  went  there. 

But  I  ask,  did  you  serve  in  the  hoose  after  f 
—I  did  after,  because  I  did  every  tbmg  that 
was  to  do. 

How  loog  did  yoo  contiooe  to  liire  io  the 
house?— I  lived  in  the  hoose  till  I  took  is 
bouse  of  my  own. 

When  was  that  ?— I  canoot  toll  exaolly  the 
time,  but  it  was  just  at  the  end  of  tfaeaveooe^ 
and  I  was  as  frequently  in  the  house  then,  os  I 
was  before. 

I  ask  you  liow  sooo  after  my  lady  went  to 
Donmaine  was  it  that  yeo  left  tiK  heosef— I 
cannot  lell  exactly  the  time.  Sir. 

Was  it  a  month  ?— Oh !  a  great  deal  mere 
than  one,  or  two,  or  three. 

Was  it  betbre  or  after  Mrs.  Briscoe  and  her 
daughter  went  there?— I  was  in  the  hoose 
when  they  came  there. 

I  ask  you  only,  whether  yoo  wore  o  ear- 
vaotttvi'ae  iothehooieatliwtiaBeAhey  woot 
there  ?  —I  was. 

Upon  year  oath,  did  oot  yoo  icecjk  an  ale- 
bopse  at  the  bridge  then  P^No^oot  till  after 
they  weot  there. 

Did  yon  keep  an  alehonse  there  before  If  lo. 
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BriwM  Md  ber  <dan|ii4er  \fSi  DiMimatee?— > 
No,  I  did  Bot,  to  tbe  best  of  my  knowledge. 

What  timu  did  they  fgo  to  DuMDMOe  P— »I 
oiooot  tell  tbe  year,  nor  nuwtb,  aor  aoy  thiog' 
9S  ibat,  it  is  too  Iod^^  ago  for  my  memory. 

tiow  loog  did  tbey  stay  there  P — 1  cannot 
tell  that  agaio. 

Hoar  Imig  after  they  left  it,  was  it  that  Mrs. 
Setwfigfat  was  brooght-to-bed  P— 1  cannot  tell ; 
the  was  with  child  comtoff  to  the  hoone ;  bot 
I  canoiot  tell  the  time  she  was  broogbt^o* 
bed.  ^ 

Was  it  a  month,  or  sfar  w€eiu»  ortwoHMmths 
after  tbey  left  l>onmaiBe,  that  she  was  brought-' 
lo>bed?---1lfrs.  Briscoe's daaghler  was  a  gossip 
to  Ilia  child,  to  the  best  ^  my  knowledge,  and 
tbey  were  there  at  the  same  time. 

Were  yoa  oat  of  the  hoose  at  Ibo  time  Mrs. 
Setsrright  wna  brooglil4o«bed  f— I  thiiflc  1 
WIS  not  oat  of  the  house  then. 

Were  voa  or  were  you  not?— I  cannot  tell 
tbfttenctly. 

Bm  yo«  ore  sore  yoD  ware  a  ser?aiit  wb^ 
Mrs.  firiscae  went  «way  ?-^No,  I  did  not  say 
diat :  I  aay,  to  the  best  of  my  knowledge  1  was 
b  the  bouse. 

Yoa  rsmeoiber  Mrs.  Ilesther's  being  "brooiffat- 
to  M?— I  do,  veiy  w«H. 

Wss  thst  before  or  after  my  lady  went  to 
Oomnaine  ?«— It  was  before  my  My  went  there. 

Yon  maoiaoned  the  midwife's  iMme  P^-^ld 
it  WIS. 

Coold  IhMt  midwiie  be  sent  for  fmr  any  pnr- 

Ge>D  lady  AlAsm  ?■  She  eoald  not,  because 
T  AHham  never  had  a  child ;  she  never  had 
a  child. 

Wtt  not  H  before  Iftdy  Altham  went  to  Dnn- 
muoetbat  Hcsther  washronghtpto-bed.P— Yes, 
do  ool  1  tell  you  so  P 

I  think  you  say  you  were  at  Carridtdofe  ? 
—I  was,  Sir. 

Were  not  you  there  upon  a  day,  that  was  ce- 
lebrated aa  a  birth  day  of  lord  Attham's  aonP 
—There  neror  was  such  a  thing  in  this  world. 

Can  you  talke  upon  yon  to  say  there  was  not  P 
—I  am  as  pesithre  of  it  as  of  any  thing  in  the 
world. 

Had  yoa  any  eonrersation  with  any  body  in 
relation  to  lady  Altham's  baring  had  a  child  P 
**-No,  nerer  smce  I  was  bom. 

Upon  yotir  oath,  did  yon  nerer  say  that  my 
lady  had  a  ehild  P— Neter,  in  the  conree  of  my 
life. 

Mr.  'Recorder,  Now  we  shall  judge  whe- 
tber  Mr.  Mac  Keroherls  information  be  trua 
sroot. 

Omrt.  He  was  oertainly  ndsmfortted. 


Eleanor  Thoma$t  alias  Fkher^  awom. 

Mr.  Le  Bunit.  The  ettteuce  she  will  si? e 
istWa-^  * 

Court,  Da  not  open  ft  now  she  is  here. 

Mr.  Lt  Hunie,  What  is  your  name  P 

Eleanor  Thomas.  Eleanor  Thomas. 

lB<liat4heBameToa  go  by  now  f — ^Blesnor 
Fisher  is;  my  mamn  name  was  Hiomes. 

Bid  ywa  know  oneHary  Waters  f— 1  did. 


DM  yoii  know  the  late  lady  Altham  P— I  did. 
Sir. 

Did  you  e? er  liye  in  her  service  P-^I  did. 

When  did  you  go  there  P — 1  cannot  tell  yoa 
the  year,  but  I  was  the  second  serf  ant  shh 
hired  after  she  came  to  Donmaine. 

What  was  the  nature  of  your  serrioeP— I 
was  house-maid. 

How  lonff  did  yon  1i?e  with  my  Udy  ? — I 
lived  a  twelvemonth  with  her. 

Where  did  you  go  when  you  left  tbe  ser« 
vice  P — 1  went  to  one  Mr.  Bunbury 's  of  Bal« 
lyse^dn. 

Did  yon  ever  hear  of  one  Mr%,  Biteoe  anfe 
her  daughter's  being  at  Dunmaine? — 1  was 
in  the  house  at  tbe  same  time. 

What  house  P— My  lord's  in  Dnnoaaine. 
'    Whilst  you  were  bouse*maid,  do  you  ve- 
member  to  have  seen  them  there  f— I  did. 

Did  you  continue  there  till  they  left  it?-^I 
did  indeed. 

Do  yoa  Imow  of  lady  Altham's  having  a 
naiscarriage  at  DunmdneP — ^Indeed  1  never 
did. 

Did  you  know  Mrs.  FIgot?— Indeed  I  did. 

Of  what  place?— Of  Tyntem. 

Did  you  ever  live  ih  ber  service?— I  Cyed 
eiffht  years  maid  and  wife  with  her. 

When  did  you  go  to  live  with  her  P-*l  Went 
to  her  after  I  left  Dnnmaina. 

T  thought  yon  said  you  went  to  Mrs.  Bua- 
bury'sP — I  was  only  a  year  at  Bunbury's. 

How  long  did  you  litre  with  Mrs.  I^igot?— I 
was  eight  years  maid  and  wife  with  her. 

Did  you  live  any  where  in  her  service  bat  al 
Tyntem  ? — No  where  but  at  Tyntem. 

Can  you  recollect  the  time  she  was  living 
there  wnen  you  was  hh*ed  ? — 1  was  a  twelve- 
month her  servant  at  Tyntem  before  she  cania  • 
from  Doblm. 

When  did  she  come  from  Dublin  toTynterti } 
— 1  went  to  her  at  Lammas,  and  the  Lady-day 
twelve  month  following  she  came  to  Tynten. 

What  year  wasit  P— Indeed,  Sir,  I  cannot  td). 

Where  did  she  live  for  that  year  P— In  Dub- 
lin, Sir. 

Who  hired  you  then  ?— Her  steward,  James 
Byrne,  hired  me. 

Was  there  any  separation  between  lord  and 
lady  Altham,  to  your  knowledge  P— 1  remem- 
ber tbey  parted ;  I  was  at  Tyntem  at  the  same 
time. 

Was  Mrs.  Pigot  there  at  that  lime?—! 
fbrnk  she  was ;  1  cannot  tell  positively. 

Whilst  you  were,  at  Dunmaine  and  Mrs. 
BHscee  th«re,  did  you  hear  that  lady  Akham 
miscarried  ef  a  chiid  P 

Mr.  fTcOiA.  That  is  a  kfediag  faastioB ;  da 
not  answer  it,  woman. 

Court,  Did  you  ever  see  lady  Altham  with 
child?— I  never  saw  her  widi  cbiU,  nor  never 
heard  of  her  having  a  child. 

[Cross-  examioaHon.3 
Mr.  Mac  Jkhnui,   You  say,  you  lited  el 
Dunmaine?— I  do.  Sir: 

What  year  P— Indeed,  Str,  I  cannot  tdl  yoo 
the  year. 
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Upon  your  otth,  what  Tear  did  yoo  go'  to 
live  there?— I  can  leli  you  the  time  of  year,  bat 
not  the  year. 

Can  you  tell  the  year  yon  leflDuomaiDe?— 
I  served  her  ladyship  a  year. 

Was  it  in  the  year  1716  or  1717  that  you 
left  her  service  ? — I  cannot  tell,  if  you  would 
shoot  for  n\e  that  • 

Court.  Where  were  you  hired  ?-*-In  Dan* 
inaine  house. 

Who  hired  you?— My  hidy  hired  me  her- 
self. 

During  the  time  that  you  were  there,  did  you 
■ee  any  child  there  ?*-I  never  did. 

Did  you  see  lady  <Altham  frequently  ? — I  did, 
I  was  the  next  servant  to  Mrs.  Heath,  and  often 
nw  her. 

Mr.  Mac  ManuS'  Did  you  see  the  furniture 
ofthathouseP— Idid. 

Did  you  see  any  sawceni  with  odd  figures  on 
them  P-—!  never  saw  the  sawoers. 

Did  you  never  see  those  bawdy  sawcers  in 
the  house f — I  never  did. 

Do  not  you  believe  tiiey  were  there? — I  do 
BOt  know  ;  I  never  did  see  them. 

Did  vou  never  hear  of  a  miscarriage  occa- 
noned  by  the  breaking  of  Uie  sawcers  ?— I 
never  saw  or  heard  of  a  miscarriage. 

Did  you  never  hear  it  among  the  servants  ?— 
1  never  did,  upon  my  word. 

Upon  your  oath,  did  you  never  hear  it  ?— 
Upon  my  oath,  and  upon  my  life,  1  never  did. 

Could  there  not  be  a  miscarriage  and  you 
not  know  it?^There  could  not.  Sir ;  for  my 
lady  could  not  miscarry  unknown  to  me. 

Could  she  do  anv  office  of  nature  unknown 
to  vou  ?— I  do  not  know  what  you  mean. 

Mr.  Bradstreet,  The  next  witness  will  shew 

£our  lordship  where  Mr.  Cliffe,  who  is  said  to 
i  godfather  to  this  child,  was  from  the  fifth  of 
May  till  the  middle  of  June  1715.  His  son 
will  appear  here  to  prove  that;  and  will  shew 
some  rules  of  the  Court,  where  he  inade  mo« 
tions  durinff  that  lime. 

Mr.  Wauh,  I  believe  many  a  rule  is  entered 
in  a  lawyer's  name  that  he  knew  nothing  of. 

Mr.  bradstreet.  First,  we  will  produce  his 
son,  to  shew  where  he  was  in  the  year  1715. 
We  will  shew  that  first. 

Court.  If  this  be  as  you  have  opened  it,  it 
will  be  the  most  material  thing  that  has 
happened  yet:  and  I  believe  there  will  be 
little  in  the  thing  after,  for  it  cuts  off  two  or 
three  of  the  most  materia]  witnesses  on  the 
other  side. 

The  night  being  pretty  far  advanced,  Mr. 
Clifie  bad  retired  to  bis  lodgings,  and  the  next 
witness  called  was  Mrs.  Halpen ;  but  she  bemg 
also  out  of  the  way,  Mr.  Tench  was  called. 

John  Tenchy  esq.  sworn. 

Mr.  Spring.  Pray,  Sir,  inform  the  Court  and 
|ft  ja>7>  whether  you  had  any  knowledge  of 
Mrs.  PW  of  Tyntem  ? 
'  Mr.  Tench.  I  had.  Sir. 

Yoo  did  know  her  ?— 1  knew  her,  Sir. 


Was  Wkj  friend  of  vours  oonoemed  for  her 
in  her  affairs  ? — My  ntber  reOeived  her  rents 
for  aliove  30  years. 

Who  was  concerned  in  the  management  of 
her  affairs,  and  receipt  of  her  rents  in  the  year 
1715?— My  father  was. 

Can  you  give  the  Court  and  the  jury  an  ac- 
count where  Mrs.  Pigot  was  in  the  month  of 
November  17 14,  and  ftom  thence  down  to  the 
latter  end  of  the  year  1716? — From  my  own 
knowledge  I  do  not  know  where  she  was; 
but  froiki  letters  I  can  tell  yon. 

Have  you  any  reason  to  enable  you  to  form 
a  judgment  where  Mr.  Tench  was  in— — 

Court.  Where  was  Mrs.  Pi^t  in  November 
1714?— Of  my  own  knowledge  1  cannot  tell 
where  she  was. 

Mr.  Sprinc.  Are  yoor  father's  accompts,  and 
papers,  and  letters,  come  to  your  hands  ?— I 
have  them,  Sir. 

Have  you  any  acoompts  relating  to  Mrs. 
Pigot's  affiurs  in  the  years  1714, 1715  or  1716, 
in  his  hand- writing  ?— I  have  in  the  year  1715. 

Court.  It  is  proper  to  ask  him  if  he  has 
such;  but  what  then?  That  won't  prove  where 
Mrs.  Piffot  was. 

Mr.  Spring.  My  lord,  my  next  question  is. 
Whether  he  has  any  letters  of  Mrs.  Pigot  to 
his  father  ? 

Court.  That  will  not  do.  If  she  was  pro- 
duced here  as  a  witness,  you  might  produoe 
her  letters  to  confront  her.  We  are  not  now 
upon  the  proof  of  similitude  of  hands. 

Mr.  Spring.  Were  you  at  Tyntem  in  the 
year  1714?— I  cannot  tell  where  I  was  in 
1714. 

Were  you  there  in  the  year  1715?— I  was 
there  in  1715. 

Where  were  you  in  May  1715  ?— Indeed^ 
Sir,  1  cannot  tell. 

Jame$  WaUh  sworn. 

Bfr.  Ednmnd  Malone.  We  produce  this  wit- 
ness, my  lord,  to  shew  that  Mrs.  Pigot  was  in 
another  country,  at  another  place  attending  her 
husband,  who  oroke  his  leg,  at  the  time  they 
pretend  she  was  ffodraother  to  this  child. 

Mr.  Edmund  Malone.  Are  you  a  married 
man? 

Jamee  Walsh.  Yes,  Sir. 

In  what  family  did  vour  wife  live  when  you 
married  her? — In  the  nmily  of  Mrs.  Pigot. 

What  Mrs.  Pigot,  Sir  ?-.Mrs.  Pigot  of  Tyn- 
tern. 

Did  you  knowoounseltor  Pigot? — I  did,  Sir, 
very  well. 

I  ask  you,  then,  if  you  recollect  at  any  time 
when  any,  and  what  accident  or  hurt  happened 
to  him  ?— I  do,  Sir. 

Tell  it.— Mrs.  Pigot  went  to  Dublin  in  1714, 
about  November  or  December,  I  ant  not  sore 
in  what  month,  and  some  tame  after  Chrastoass 
Mr.  Pigot  went  to  London,  and  he  caaie  back 
again 

Was  it  in  January  1714-15,  that  he  went  to 
London  N— I  believe  thereabout. 

Weill  go  on.— Be  came  back  I  beliefe  ahinil 
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Marcb»  or  tliemboutSy  and  he  went  to  hi« 
eMate  in  the  eoonty  of  Limerick^  and  hap- 
pened to  break  bis  leg  or  thigh  in  the  year 
1715. 

What  time  u  the  year  1715?— Ajml  I  be- 
Ket e,  or  March,  or  thereabonts. 

At  what  phice  did  he  break  his  leg  ?— They 
tell  me.  Sir,  at  Glengoole ;  I  was  not  with  biiu 
there. 

flour  do  yon  know  be  broke  his  legf— 1 
know,  because  Mrs.  Pigot  went  from  Dublin  to 
him. 

What  time  did  she  go  to  him  ? — She  went 
aboot  April  1715. 

Where  was  she  to  go  to  f— Either  to  the 
county  of  Tipperary  or  connty  of  Siikenny,  I 
cannot  tell  which. 

How  soon  after  he  went  to  the  county  of 
limeriek  did  she  lea? e  Dublin  f — I  cannot  tell 
exactly  bow  soon  she  left  DobKn,  hot  she  stay- 
ed th«e  till  she  brought  Mr.  Pigot  home. 

To  what  place? — To  her  bouse  upon  Arran's 
Qoar. 

What  time  was  that  r— I  cannot  exactly  tell 
the  time ;  1  beiiere  it  was  in  the  year  1715. 

How  long  might  she  bare  stayed  away  with 
him  ?— I  cannot  tell  exactly ;  I  beiiere  it  was 
more  than  a  month ;  1  beiiere  it  was  two 
months,  I  do  not  exactly  know. 

When  they  came  to  Dublin,  how  long  did 
they  continue  in  Dublin  without  going  into  the 
country  again  ?--^They  stayed  in  Dublin  till  she 
baried  Mr.  Pigot  in  1717. 

Are  you  positire  that  she  remained  all  that 
time  in  Dnblin,  without  going  any  where  to 
the  connty  of  Wexford?— Yes,  Sir,  I  can  say 
that  safely ;  and  that  she  went  home  in  the 
year  1717,  and  sent  me  back  to  Dublin  to  make 
a  moDoment  for  Mr.  Pigot  at  the  outside  of  Sl 
Paol's  Church. 

flow  long  after  their  return  to  Dublin  was 
it  that  he  died  ?— He  died  in  the  year  1717. 

CmwU  Are  yon  sure  that  Mrs.  Pigot  was  not 
at  Tyntem  in  the  year  1715  ?— She  was  not, 
HpoD  my  oath. 

Nor  m  the  connty  of  Wexford  ? — ^Indeed 
•be  was  not,  my  lord. 

How  many  years  did  yon  lire  with  lier  in 
an  ?—  I  cannot  tell  how  many  years,  but  I  lived 
with  her  from  his  death  to  her  death. 

And  yon  are  sure  she  was  not  in  the  county 
of  Wexford  from  the  time  she  came  to  Dublin, 
till  she  buried  him  ?— 1  am  sure  she  was  not. 


[Cross-examination.] 

Mr.  Harward.  Pray,  Sir,  where  were  you  in 
Christmas  1714?— InDoblin,Sir. 
Where  did  you  lire  in  Dublin  ?—• On  Arrau's 

Were  yon  a  bnpee  Vesper  there  ?— 1  gene- 
ral] v  kept  Mr.  Pigot's  house  when  they  were- 
in  me  coontry,  but  that  year  1  did  not 

Did  yon  imp  his  boose  in  Christmas  1714  ? 
-I  did  not.  Sir. 

Where  were  yon  then  ? — On  Arran's  Quay. 

Where  were  you  in  the  beginning  of  March 
U14  ?-^l  was  in  Dublin  then. 


Where  in  Dublin  ? — In  lodgings  of  my  own. 
Where  were  yon  May-day  1715  ?— In  Dub- 
lin, Sir. 

Are  yon  snre  yon  were  ?— I  was  indeedt 

Sir. 

Wbefein  Midsummer  1715  ?— In  Dublin. 

Now,  I  ask  yon  upon  your  oath,  was  Mr, 
Pigot  or  Mre.  Pigot  in  their  house  at  Dublin  in 
the  beginning  of  March  1714?— No,  they  did 
not  come  to  Dublin  till  Norember  1714. 

Where  was  Mrs.  Pigot  in  March  1714?— 
In  the  county  of  Wexford. 

Court,  uo  you  mean  Mareb  1713-14,  or 
March  1714-15?— In  March  1714-15  she  was 
in  Dublin. 

Where  was  she  in  March  1713- 14  ?— I  can- 
not tell,  my  lord,  I  beiiere  in  the  county  of 
Wexford.  ^ 

Mr.  Harward.  Where  was  Mr.  Pigot  the 
1st  of  May  1715  ? — I  cannot  tell  yon  whether 
in  Dublin,  or  that  he  was  sick  where  he  got  his 
hurt. 

Can  yon  say,  upon  vonr  oath,  where  he  was 
the  1st  of  May  1715  ?— Indeed  I  am  not  sure 
whether  he  was  in  Dublin,  or  whether  he  was 
where  he  broke  his  limb. 

Now,  friend,  where  vfasMrs.  Pigst  when  the 
great  eclipse  was  ? — I  beiiere  she  was  with  bei* 
husband  where  he  broke  bis  leg. 

Were  you  in  the  county  of  Tipperary  at  the 
time  of  the  great  eclipse  ?— 1  was  not. 

Where  was  she  etthat  time? — I  suppose  she 
was  with  Mr.  Pigot 

Don't  be  supposing  with  roe ;  you  know  yon 
ought  to  tell  nothing  but  what  you  know  ;  do 
you  know  where  she  was  at  the  eclipse ^-^-She 
was,  and  1  take  it  upon  my  oath,  she  was 
where  Mr.  Pigot  broke  his  thigh. 

Where  was  that?— In  the  county,  I  beliere, 
of  Tipperary. 

How  do  yon  know  that  she  was  not  in  the 
county  of  Wexford  ?— Because  I  know  she 
was  not. 

Were  not  you  in  snmmer  1715  in  Dublin  ?— 
1  was,  part  of  the  summer  1715. 

How  do  yon  know  that  she  was  where  her 
husband  lay  ill  at  the  time  iif  the  eclipse? — I 
know  it  rery  well ;  she  was  with  Mr.  Pigot 
where  he  broke  his  leg. 

Did  yon  see  her  with  him  ?— No,  I  did  not. 

Why  will  you  swear  then  she  was  with  him  f 
— Why,  because  1  am  sure  of  it 

How  areyoueure  of  it? — She  told  me  she 
was  going  to  him,  I  knew  that  she  went  there, 
and  we  au  knew  that  she  went  there. 

Hare  you  any  other  reasonn  for  being  so 
posttire? — ^There  are  letters  from  nnder  her 
hand,  giving  an  account  that  she  was  there  ? 

What  letters? — ^To  her  agent  captain  Tench. 

Pray  now  then,  is  not  that  the  reason  that 
you  know  she  was  there? — It  is  only  one 
reason. 

Tell  another  reason.— Why,  I  am  sure  she 
was  there,  because  1  know  she  went  there,  and 
all  that  were  along  with  her  told  me  so. 

Do  you  know  of  your  own  knowledge  where 
she  was? — No, 
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Ccmrt.  Did  von  a«f.  Mr.  Fi0Ol  wheii^  he 
d^meto  Dublio  r*~I  dici. 

Id  what  conditioa  did  he  then  appear  to  y«Q  ? 
— Qe  appeared  aa  if  he  h»d  a  leg  broke,  aod 
wai  ?ery  bad. 

Courts  to  the  Jury.  The  witoest  laya,  he 
•avr  Mrs.  Pigot  go  down  to  her  husband,  aod 
saw  theiDjneUini  toirelber. 

Mr.  Recorder.  Where  he  aweara  that  she 
went  to  her  hofband  at  a  certain  time,  tBat  she. 
said  she  was  going  to  her  husband,  and  that  he 
saw  her  come  back  with  him^  with  his  broken 
1^  it  is  as  foil  evidence  aa  is  necessary. 

Mary  Wahh  sworn. 

Air*  Lee,  What  is  your  husband's  name  f 

Mary  Walih,  James  Walsh, 

Did  you  know  Mrs.  Pigot  f — T  did. 

Did  yott  know  her  in  tba  year  1715  P— Yes, 
I  did. 

Where  was  she  then  ? — ^In  Dublin  thenw 

Court.  Where  did  she  go  from  Dublin? — 
She  weut  to  where  Mr.  Figot  broke  bis  thigh* 

Where  was  thut  ?^Beyond  Kilkenny ^  going 
up  to  Munster* 

'Were  yon  with  her  ?— *1  was  not. 

How  no  yoi^  know  she  went  there  P — ^Be- 
cause she  was  sent  for  when  he  broke  his  tbigb. 

Mr.  Lee.  When  did  Mrs.  Pigot  come  to 
tofm  utter  that?— I  cannot  tell  when  she  came 
up. 

Who  came  with  her?— Mrs.  Wallace  aud 
others,  rcannot  tell  who. 

Did  yon  ever  see  Mr.  Pisot  after? — ^Sure  I 
was  with  hiro  when  be  was  buried. 

Do  you  remember  when  he  came  to  Dublin 
after  he  had  broke  his  leg  ? — Why,  I  believe 
he  came  when  she  came. 

Who  csme  to  town  with  counsellor  Pigot? 
—I  cannot:  tell  you.  Sir ;  I  cannot  remember 
that. 

JoAn  Clifif  esq.  sworn. 

Mr.  Brodstreet.  My  lord,  thisistheevidettoe 
that  I  have  already  opened. — What  is  become 
of  vour  father  f^CUffe,  Dead. 

What  profesaon  was  he  of? — A  lawyer  at 
thebar^ 

Do  you  remember  where  your  father  i^aa  in 
May  and  June  171d  ? — I  cannot  takoupon  me 
to  say  Where  he  waa ;  he  w^s  in  this  kingdom, 
but  whether  in  country  or  town  I  canpot  take 
upon  me  to  say  from  my  own  memory. 

Where  were  you  at  that  time? — I  belicFe  1 
waaattheoollegct 

Pray,  recollect  and  consider  now,  where 
your  Jather  wy  in  those  months?*-!  cannot 
tajfieupon  me  to  say,  from  my  memory,  where 
he  waa  in  May  1715. 

Where  do  you  my  you  yourself  were  at  that 
time  ?;-*>I  was  in  the  college  at  that  time. 

Did  your  father  attend  the  terms  mguhtrly 
at  that  time,  or  not  ? — I  believe  he  did ;  but  I 
cannot  take  upop  me  to  say  that  I  remea^r 
hia  keeping  terms  regularly ;  I  believe  he  did. 

Mr.  Brttdttreet.  H  appeara  to  your  lordship 
that  Mf^  Cliffe  was  a  lawyer  at  the  bar  j  now, 
we  are  to  falsify  the  testimony  of  some  wit- 
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nessea  produced  on  the  other  side,  who  swear 
h^  wias  godlather  to- this  child,  and  therefore  I 
hope  we  shall  .b(S  at  liberty,  to  shew,  some  rale* 
of  the  Court,  to  prove  that  Mr.  Cliffe  Was. bene 
in  Afty  and  Juan  in  the  year  1715. 

Serj.  IhdalL .  I  desire  to  know  first,  whether 
jHMi  have  other  questions  to  ask  the  witaesa. 

Mr.  Bradiireei,  My  lord,  I  remember  wiben 
the  testimony  of  a  person  was  defeated^  by 
shewing  that  the  name  of  a  lawyer  waa  to  a 
certain  bill.  He  said,  that  the  lawyer  was  dead 
before  that  time,  the  recurd  was  produced,  and 
hisname  waa  attbereoord  inthecauas  of  Rey- 
nolds and  Sandys.  We  produce  thb  witness. 
to  shew  that  those  witn^sses^  wiio  swore  hia  fa- 
ther was  godfather  to  my  lond  Attham's  child, 
swear  false ;  cannot  we,  in  addition  to  his  tea-* 
timony,  shew  the  rales  of  the  several  coorts 
that  his  father  made  metioaa  in  at  jthat  time  f 

Mr.  Mae  Manut.  My  lord,  1  only  get  op  to* 
answer  Mr.  Bradslreet    1  do  apprehend,  tha» 
a  bill  in  Chancery  is  not  evidence,  and  the  rea- 
son is,  because  any  man  may  file  a  bill  iu  the/ 
name  of  another ;  and  therefore  nnleao  yoo  can 
shew  some  prooeedingahave  been  had  upon  it, 
youcaanot  produce,  it  In  evideuce.    The  same 
rule  will  hold  In  a  cursory .  motM>n  in  court, 
which  may.  be  made  by  one  person  and  have* 
another's  name  to  it. 

Mr.  Daiy,   It  is  never  dooe  on  the  oqoity 

~  ,  it  isalwayamoved  in  court  publicly* 

Court,  I  thmk  it  must  appear^  who  the  coun- 
sel is  that  makes  the  mmtion. 

Mr.  Mbc  Monus*  The  attoniey  is  the  per- 
son to  whom  yon  mtist  give  notice,  and  is  an- 
swerable for  an  the  prooiodiogs;  the  lawyer's 
name  may  be,  and  often. is  mistaken  by  the 
officer  of  the  Court,  it  not  being  asa^rial  whai . 
lawyer  moves* 

Court.   The  question  is.  Whether  attested- 
copies  of  the  acta  of  a  court  of  record  may  not 
be  pnoduced,  proved  and  given  in  evidence  to  * 
falsify  awitoesa,  to  aliew  that  a  person  sworn 
at  a  certain  'time4Dhe  in  one  place,  waa  then  at  - 
another? 

Mr.  Daly,  The  iodentiire  of  a  fine  is  vaad 
against  a  man  every  day. 

Mr.  SoUeitor.    By  act  of  parliament. 

Mr.  Daly.  His  nut  made  ievkle»ce.hy«et  of 
parliament. 

Court.  Put  the  case  distinctly; 

Mr.  Bradetreet.  I  say*  my  lord,  1  put  it 
thus :  atler  Uie  evideeee  of  thia  gentleman,  hia 
father  appearipg  to  be  a.  lawyer  at  the  bar,  and 
after  the  evidence  that  has  been  given  on  the 
other  aide  of  hia  being  godtkther  to  a  child  at 
Dunmaiae  at  such  a  time,  1  ofi^  these  rules  of 
his  on  motion,  to  shewUbatke  was  not  at  Dun- 
maine  at  that  time,  but  in  these  courts,  and  1 . 
instonced  the  case  of  Reynolds  and  Sandys  for 
a  precedent. 

Mr.  Robins.  Are  they  litigated  motions? 

Mr.  Bradftreel.   Tiiey  are  litigatedj  and 
hearings  and  open  pleadings. 

Mr.  Thomas  Bourk  sworn. 

Mr.  Brodstreet.  What  is- that  m  your -hand  f  * 
1 
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ThiomnBmth.  Rttlcftiithcoottrtof Ezche> 
^ner  io  Easter  term  1715. 
Aretbey  all  oat  of  that  court?— They  are. 


Are  they  troe  eopiea? — ^Tbey  are. 

8eij.  2^//.  I  believe  it  it  an  ertablished 
rule  IO  evidence,  that  the  g^remieet  certainty 
maat  be  had,  that  the  oatnre  of  the  thin^  to  m 
proved  will  admit  of.  Tbia  ia  evideiice  of  no 
aort  of  certainty,  becanae  it  dependa  upon  a  per- 
aon  not  on  hia  oath,  and  becaoae  he  incara  no 
penalty  by  fiJaifying  the  name  of  the  lawyer. 
He  ia  not  open  his  oath  not  to  pnt  the  name  of 
the  lawyer  to  the  record,  and  it  ia  no  more 
than  a  mlsiiying  evidence;  and  besides,  re* 
cords  can  only  be  prodoced  aa  evidence  be- 
tween  the  partiea  to  them. 

Mr.  Mac  Munuu  1  apprehend  it  no  aort  of 
evidence  at  aH.* 

Mr.  Braditreet,  What  I  apprehend  is  this, 
that  tbia  is  evidence  which  is  contradictory  to 
the  evidence  that  they  have  produced  to  this 
point.  Here  are  motions  that  hate  been  litj« 
gated,  that  have  not  passed  of  coarse ;  but  I 
say,  they  have  been  litip;ated,  so  that  it  is  to  be 
presomed,  that  lie  washtigating  these  matters ; 
and  if  80,  it  is  impossible  he  could  be  at  Dun- 
maine  at  that  time.  And  as  such,  I  hope,  is 
good  proof,  and  especially  since  he  is  dead. 

Court,  I  think  it  may  be  read  to  contradict 
a  witneas ;  and  I  know  tnat  the  officer  is  so  far 
from  being  permitted  to  do  this  thing  of  falsi - 
^ing  a  name,  that  he  is  under  a  great  penalty 
ftrit 

Mr.  Bradtlrttt.  The  raster  is  answerable, 
though  committed  by  the  Jepnty. 

Cmurt,  1  think  it  may  be  read  in  contra- 
diction to  the  witnesses. 

Mr.  Msc  Manut,  Your  lordship  is  going 
to  establish  a  mle  that  may  be  of  dangerous 
consequence. 

Court.  1  am  not  goin^  to  settle  a  rule,  but 
]  only  tell  yoa  wjiat  1  think  is  and  ought  to  be 
alhiwed  as  evidence.  The  Journals  of  both 
Houses  of  Parliament  have  been  produced  in 
evidence. 

Mr.  WaUh,    I  beg  leave  to  consider  this— 

Court,    Read  the  notes  and  orders. 

Mr.  WhyU  reads :  This  is  the  5th  of  May, 
1715. 

**  PowgLL  V.  Goodwin  Ex.  of  Goodwin. 

**  Mr.  Cliffs  pro  Q.  prays  interest  for  the  246/. 
which  (he  defendant's  testator  received  since 
tbey  were  paid  the  mortgage  money. 

'*  Mr.  Baly,  I  do  not  oppose  plamtiiTs  hav- 
ing a  decree  for  the  money,  but  tbey  move  for 
interest,  and  I  am  aurprized  at  their  demanding 
of  interest. 

"  Cur.  Take  a  decree  for  the  money  re- 
ported, and  interest  tor  the  money  reported 
from  the  time  the  report  was  contirmeJ,  and 
take  an  iBJaoctkm  forthwith  to  be  pnt  in  pos- 
sessioa,  and  take  a  decree  for  the  rent  that  fell 
doe  the  S5th  of  March  laat."    . 

Courts  He  most  be  personally  in  court  at 
IhatmaCiQo. 

vouxina 
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Mr.irilyM.Tbenextistfae6lhofMay,  1715. 

**  Bbrbonqham  et  al,  v.  Lobd  Sbblbubmc. 

**  Mr.  Cliife  pro  Q,.  moves  on  the  last  notea 
for  putting  off  the  |^ving  of  the  judgment  of 
the  Court  on  affidavit'' 

The  neit  is  the  9th  of  May,  1715. 

<*  liAWLBsa  V.  Sheb. 

**  Mr.  Cliffe  pro  d.  moves  on  last  order  for 
putting  off  the  bearing  a  week.'* 

The  next  ia  the  11th  of  May,  1715. 

'*  BBRMIK0B4M  Ct  a1.  9.  LoaD  SHELBUaMB. 

^'  Mr.  Clifie  prays  a  day  to  apeak  to  this 
matter." 

The  next  is  the  14th  of  May,  1715. 

**  AaCBBE  V.  ROOBBS. 

**  Mr.  Cliffs  pro  D.  moves  for  time  to  answer 
personal  interrogatories  aa  to  several  books,  in 
regard  the  books  are  very  large,  and  prodocea 
an  affidavit  of  this  matter." 

The  next  is  the  19th  of  May,  1715. 

**  Wattson  v.  Bittlbb. 

**  Mr.  Cliffe  pro  D.  moves  for  to  dissolve  the 
iiy  unction." 

The  next  is  the  14th  of  May,  1715. 

"  White  et  ux.  v.  Galb  et  al. 

<*  Mr.  Cliffe  pro  Q.  moves  on  the  nol^  upon 
the  hearing." 

The  next  is  the  31st  of  May,  1715. 

"  Tbom Aa  WnrrE  v.  DAvm  Dvnbakb. 
"  Mr.  Cliffe  opens  the  defendant'a  anawer.^' 

The  next  is  the  Ist  of  June,  1715^ 

**  Archer  v.  Rogers. 

<<  Mr.  Cliffe  pro  D.  the  plaintiff  never  de^ 
manded  any  custom  for  timber  these  14  years.** 

The  next  is  the  18th  June,  1715. 

**  Berminobam  v.  Lord  Shblbubn^ 

**  Mr.  Cliffe  pro  Q.  moves  on  the  order  for 
liberty  to  read  the  biU  and  answer  in  the  causa 
of  Stewart  against  the  lord  ShelburneJ' 

The  next  is  the  23d  of  June,  1715* 

**  Kino  v.  Gore  et  al. 

<*  Mr.'  Cliffe  pro  D.  moves  on  affidavit  for  • 
commission  to  examine." 

The  next  ia  the  25th  of  June,  1715. 

<<  Bermingbam  et  al.  v.  Loan  Sbblbcbms. 

<*  Mr.  Cliffe  pro  Q.  Stewart  et  al.  have  a 
decree  against  lord  Shelburoe,  Evans  et  al.  and 
they  have  a  decree  for  the  29,503,  and  also  for 
the  21,038  acres,  and  on  the  hearing  of  this 
cause  the  bill  of  Stewart  and  others  and  th«r 
lord  Shelburne's  answer  was  offered  to  be  read, 
but  the  Court  has  not  vet  read  that  bill  and 
answer;  prays  that  bift  and  answer  may  ha 
read,  before  the  bill  is  dismissed." 

Mr.  Braditreei,    flow  many  of  your, 
were  at  the  bar  in  the  year  1715f 
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Mr.  Cl^.  I  know  of  no  perioa  ^f  Ibat 
name  but  m j  father. 

Did  vou  ever  ^tteod  the  courts  P— 1  did  npt, 
Sir. 

Did  you  know  Mr.  Anthony  Colcloogh,  Sir  ? 
•••Yes. 

Of  what  ccligioo  was  beP— Ha  was  reputed 
a  papist 

Is  he  alive  or  dead  ?•— I  have  beard  that  be 
is  dead. 

Did  not  he  die  a  papist  P— He  was  reputed 
a  papist  during  his  lite. 

i Cross- examination.  3 
lanus.   Did  yon  atteod  the  terms 
in  the  year  1715  or  1716P — 1  did  not  attend  in 
1715orin6. 

Was  your  father  the  only  person  of  the  name 
that  professed  the  law  P — There  might  be  auo- 
tlier,  but  I  never  beard  of  any. 

Mr^  WaUh,  It  baa  not  been  taken  notice  of 
in  what  terms  these  meltons  have  been  mede. 
Here  is  a  chasm  of  about  a  ibrtnighC  between 
the  first  and  last  nuUion,  aod  there  is  so  be- 
tween the  two  terms.  The  first  role  is  on  (he 
5tb  of  Ma]^,  the  last  the  ^5th  of  June,  so  that 
it  must  be  in  two  terms  that  they  were  made. 

Court,  So  it  was. 

Mr.  WaUh,  Well,  then  there  was  a  abort 
vacation,  when  he  might  have  been  in  the 
country,  ami  stood  godfather  to  the  child. 

CcurU  But  you  wiU  consider,  one  of  the 
witnesses  said  the  christening  was  four  or  five 
weeks,  and  another  three  or  four  weeks  after 
the  birth. 

Mrs.  Penelope  Halpen  sworn. 

Mr.  J^e.  What  was  your  maiden  name  P-^ 
Mrs.  Halp4n,  Hunt, Sir. 

Whose  daughter  are  you  P — Daughter  to 
Jqhn  Hunt  of  Glangoola,  near  Killeuaule,  in 
the  county  of  Tipperary. 

Where  did  hehve  in  the  year  1714,  1715, 
and  1716  P— He  lived  there,  Sir. 

Do  yofi  remember  the  eclipse  of  the  sun  P-- 
I  do. 

Where  were  you  at  that  time?'- f  was  at  my 
father's  house  then. 

Were  you  acquainted  with  counsellor  Pigot 
and  his  wife? — I  was. 

What  was  the  occasion  of  your  being  ac- 
quainted with  them  P — He  broke  his  thigh  near 
my  father's  house,  and  came  and  lay  there  till 
he  was  cured. 

When  was  that?— In  the, year  that  the 
eclipse  happened. 

Was  Mrs.  Pigot  there  P — She  was  there  at 
the  time  of  the  eclipse. 

How  looj^  did  she  stay  after  the  eclipse  I'-A 
cannot  tell  indeed. 

How  long  was  she  there  before  P — I  cannot 
tell  indeed.  \ 

Was  (ihe  a  fortnigbt,or  a  month,or  how  long  P 
-^1  cannot  tell  how  many  days. 

Who  came  there  first,  he  or  she  P — He  came 
first, 

-  Hew  long  was  be  there  before  she  cameP— 
fie  was  a  few  days  before  she  came. 


Who  came  witii  ber  ?-~Mn.  Walkoe. 

In  what  state  of  health  was  be  P«--He  was  ia 

his  bed  with  that  broken  lee. 

How  long  did  he  keep  his  bed-?— I  cannot 
tell  how  long  he  kept  it ;  whether  a  mouth  or 
six  weeks  1  cannot  tell. 

Court,  How  .long  did  his  wife  stay  with 
himP— 1  believe  more  than  a  month. 

Mr.  Lee,  Were  they  visited  by  any  body 
while  tliey  stayed  there  ?— By  several. 

Can  you  recollect  anyone  that  visited  tbenf 
'—Air.  Cte&ar  Colclough  was  there;  wbetber 
to  pay  him  a  visit  or  not  I  cannot  tell,  but  I 
saw  bim  there. 

Dill  they  leave  y enr  father's  house  together  ? 
—They  did,  to  the  best  of  my  memory  and 
knowledge. 

Where  did  they  go  te  from  your  father '• 
house? — I  cannot  tell  indeed. 

Court,  Did  they  oome  to  yodr  Other's  be- 
fore or  after  the  great'eclipse  ? — Before. 

Was  Mrs.  Pigot  there  before  the  great 
edipse  P — She  was  indeed. 

[Cross-examination.] 

Serj.  Tudall.  Can  yon  l»e  positive  of  the 
time  that  she  came  to  your  father's  bouse  ?—• -I 
cannot  tell  what  time. 

Can  you  say  whether  she  was  there  at  the 
time  of  this  eclipse  ? — Yes. 

Are  you  sure  she  was  ?— I  am  sure  she  was. 

Was  any  person  with  her  at  that  time  .^— « 
Mrs.  Wallace  and  she  were  there. 

Have  yon  any  particular  reason  for  being  so 
certain  ? — Yes,  Sir,  I  was  in  the  garden  when 
the  eclipse  happened,  and  I  called  Mrs.  Wal- 
lace out,  to  the  garden,  to  look  at  the  eclipse 
with  me. 

When  was  the  eclipse? — I  cannot  tell.  Sir. 

How  long  after  the  eclipse  did  Mrs.  P%oC 
stay  P — I  cannot  tell  indeed. 

How  long  did  she  come  before  it  P— Nor  how 
long  before  she  came. 

Mr.  Le  Hunte,  My  lord,  ^e  now  produce  Mr. 
Sutton,  who  will  shew  your  lordship  that  Den- 
nis Redmond  in  the  year  1718  told  him,  thai 
he  carried  a  midwife  to  Dunmaine  to  deliver  one 
there,  who  was  called  my  lady. 

Willia7n  Sutton,  esq.  sworn. 

Mr.  Le  Hunte.  Pray,  Sir,  do  you  know 
Dennis  Redmond  ?— 'Sutton,  I  do.  Sir. 

When  did  you  first  know  him  P — I  believe 
in  the  year  1717. 

Was  he  ever  in  the  service  of  you  or  your 
mother  P-^ He  lived  in  the  house  with  us  in  the 
year  1717. 

Had  you  ever  a  sister  at  that  time  P — 1  bad. 

Had  she  any  occasion  for  a  midwife  P-^-She 
had.  Sir. 

Was  any  body  sent  for  a  midwife  P— Dennis 
Redmond  was  sent. 

Will  you  give  an  account  of  what  you  re- 
member of  toe  bringing  her  by  bim  to  your 
sister?— I  believe  it  was  in  February  1717  that 
1  sent  him  to  Ross  for  Mrs.  Shiel ;  he  went  out 
pretty  early  in  the  morning,  ap  as  1  ezpeded 
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bim  home  before  dioner,  but  he  did  not  retarn 
till  an  hour  or  two  in  the  nij^bt,  which  made 
me  imngine  he  had  occasion  to  tj^o  further  for 
her ;  aod  when  he  came  home,  I  went  to  the 
stable  to  look  what  condition  the  horse  was  in. 
When  I  came  into  the  stable,  I  found  him  tak- 
ing care  of  the  horse,  and  asked  him  how  he 
came  to  stay  so  late ;  he  told  me  he  could  not 
get  her  to  come  away  sooner ;  and  upon  exa- 
mining the  horse,  I  took  up  the  saddle  and 
pillieny  and  found  him  very  warm  and  wet ; 
upon  which,  I  asked  him  how  that  came?  He 
said,  he  could  not  tell,  unless  that  unhappy 
woami  had  pissed  upon  the  pillion,  for  that 
sbe  was  fond  of  drink,  and  had  served  him  so 
once  befiife. 

Upeo  what  occasion  did  he  tell  you  he  had 
been  sent  for  her  before  P — He  told  me  he  had 
brought  her  once  from  Ross  to  Dunmaine  for  a 
young  gentlewoman,  as  he  called  her,  that  waS 
kept  by  my  lord  Altham. 

Go  oOft  Sir. — He  named  the  young  gentle- 
voman'e  name,  but  I  will  not  take  upon  me  to 
swear  h^  name  ;  I  do  not  remember  now  what 
he  called  her. 

Who  was  it  he  sfldd  he  bifooght  the  midwife 
far  ?— He  aaid,  he  brongbt  her  for  a  young 
gentlewoman  kept  by  mv  lord  Altbam. 

IHd  he  eter  tdl  yea  that  he  fetched  one  for 
mylady  Althaai?«-He  never  did. 

Whsd  is  the  character  of  Redmond,  is  he  to 
be  erected  upon  his  oath  ?— Why ,  of  late  years 
he  is  not  reckoned  a  man  of  reracity  in  oar 
eamtry. 

b  he  to  be  belief  ed  upon  his  oath  ? — I  should 
take  bat  rery  little  notice  of  his  oath  now. 

[Cross-  etamination.] 

Mr.  M^ Manna,  Why  now  ? — From  his 
general  bad  character  in  the  country. 

How  long  has  he  had  that  general  had 
diaracter  ? — He  has  not  bad  a  good  one  these 
iereral  years. 

Do  you  know  him  to  hare  perjured  himself? 
—\  did  net  know  him  to  have  perjured  him- 
self in  a  court  of  justice. 

Hr.  Mimond  Malone.  We  now  produce 
Nicholas  Croake,  and  he  will  shew  that  my 
lady  Altbam  stayed  iii  Dunmaine  in  the 
months  of  October  and  November  1714,  that 
she  went  to  Dublin  in  May  folloviiog,  and 
sUyed  b  Dnblin  all  the  year  1715. 

Nicholas  Croake  sworn. 

BIr.  Edmond  Malone,  Whet)  did  you  first 
become  acquainted  with  lord  and  lady  Altham  ? 

Nickolas  Croake.  The  first  time  that  I  knew 
lord  Altham  was  in  the  year  1711' 

And  when  with  my  lady? — In  the  year 
1713. 

Where  did  you  lire  in  the  year  1713  ?— At 
BaJlycarrigmore. 

fifow  near  is  that  to  Dunmaine  ?•— 1  beliere 
very  near  two  ismafl  miles  the  high  road,  but 
to  go  a  ^ort  road  il  is  roach  nearer. 

You  say  in  the  year  1713  you  first  knew  my 
lady,  where  was  it  you  first  saw  her?— *lii 


171 3,  that  was  the  first  time  that  I  iaw  her  at 
Dunmaine,  some  time  after  she  came  there,  i« 
December  1713. 

Do  vou  know  Rathimny  Bogg  in  that  coun* 
try  .'-IVery  well. 

Do  you  know  any  thing  particular  that  hap* 
pened  there i* — I  do,  rery  well. 

Give  an  account  of  what  you  know. — In  the 
year  1714,  his  lordship  and  major  John  Huttoa 
made  a  hurling-match,  to  be  hurled  at  the 
Oreen  of  Rathimny. 

What  time  of  the  year  was  that  huriing- 
match  ?-^It  was  hurled  in  September  1714,  or 
the  brginning  of  October  17 14 ;  I  cannot  telt 
whether  in  October  or  the  latter  end  of  Sep* 
tember. 

Pray,  Sir,  how  long  after  that,  and  when  did 
you  see  lady  Altham  at  Dunmaine  ?— I  saw 
her  that  day  at  the  Hurting  Green  in  her 
chariot.  ' 

Was  my  lord  there  ? — He  was  on  horse- 
back. 

Pray,  Sir,  were  you  at  any  time  and  when  at 
Weidbrd  in  the  yeaf  1715  ? — I  was  there  at 
the  assiEcs  in  1715,  wfaieh  happened  upon 
Easter  week. 

I  ask  you,  Sir,  whether  there  were  any  and 
what  persons  of  consequence  there  that  you 
took  notice  of? — Lord  andiady  Altham  were 
there. 

Between  the  time  of  the  hurling-match  and 
the  time  of  the  assizes,  diil  yoa  vmi  them  at 
Dunmaine  ? — J  was  very  often  at  Dunmaine  ia 
the  year  1714,  when  they  lived  there. 

Were  you  ever  there  in  Norerober  1714?— 
I  was  often  there  between  cfa^  harling-match 
and  Christmas  1714* 

Were  you  there  in  Norember  that  year  ?— 1 
cannot  tell  that. 

Did  yon  see  my  lord  and  bidy  often  betweea 
the  httiiing- match  and  the  assiases? — I  did^ 
Sirf 

When  you  saw  my  lady  at  the  assises, 
did  you  obserre  her  to  be  with  child  ?—! 
never  did,  by  the  virtue  of  my  oath,  nor  never 
heard  she  was  till  this  aiiiEtir. 

After  the  assines,  ean  you  reoellect  any  mis** 
fortune  that  happened  in  your  family  ?— -When 
I  was  at  Wextord  assises,  my  iather,'  being  ill 
for  several  months  before,  died ;  when  1  came 
home  the  20th  of  April  1716,  he  was  dead, 
before  I  came  home,  and  was  buried  that 
Friday,  that  the  great  eclipse  happened,  the 
23nd  of  April.. 

Do  you  remember  any  rejoicings  atDnn- 
maine^  about  the  time  ot  the  eclipse,  and  oft 
what  occasion? — I  cannot  tell  you  on  what 
occasion,  but  on  the  33d  of  April,  being  St. 
George's  day,  that  my  lord  made  a  merriment, 
it  was  on  a  Saturday,  the  day  after  my  father's 
burying. 

Did  my  lord  Altham  celebrate  any  di^,  and 
what  day  in  the  year  with  dancing  and  acierri- 
ment  ?— That  day  he  did,  the  38d  of  April 
1715,  and  the  33d  of  April  1714  before. 

Did  you  see  lady  Altham  at  the  time,  yen 
were  there  ?— 1  saw  her  there,  indeed. 
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Was  she  present  at  the  diversioD  ?-- She 
was. 

In  what  condilioQ  did  she  appear,  as  to 
beio^  with  child  then  ? — By  the  virtue  of  my 
oath,  f  never  saw  her  appear  as  to  say  she  was 
any  way  big,  or  with  child. 

How  soon  after  did  they  go  from  Dnn- 
naioeto  Dublin  f — They  went  in  May  1715 
to  Dubh'n. 

Did  you  see  them  at  any  time  afler,  and 
when  ? — I  saw  them  in  August  1715. 

Was  that  the  Auc^ust  aflier  the  assizes  ? — It 
was  in  Augfust  1715  tiiat  I  saw  Uiem  in 
Dublin. 

Did  you  see  them  at  any  time  that  year 
besides,  and  how  soon  after? — 1  did  see  ttiem 
in  October  1715,  and  in  February  1715  I  seen 
them  here;  and  in  April  1716,  the  latter  end 
of  that  month  1  oame  to  town  to  my  lord,, 
and  stayed  till  he  went  into  the  country  in 
Mav  1716. 

Where  was  my  lady  then? — I  aaw  her  fit 
her  lodging. 

Where?— At  Mrs.  Vice's  in  Essex-street. 

Can  you  say  when  my  lord  returned  to  Dun- 
maine  ? — He  went  from  Dublin  to  Dunmaine 
in  May  1716. 

[Cross-examination.] 

Mr.  Mac  Manus.  Yon  say,  you  knew  my 
lord  and  lady  Altham  at  Dunmaine  ? — I  did,Sir. 

Pray,  how  often  did  you  see  them  there  ?— 
I  oanoot  tell,  but  very  often. 

I  think  you  said,  that  my  lady  was  not  with 
child  when  jrou  saw  her? — I  did  say  so,  and  1 
nerer  heard  it  till  this  afiair. 

Might  not  she  have  been  with  child  and  you 
not  know  it?^*-!  should  have  heard  it  in  the 
iiouse  where  1  was  so  conversant. 

Might  not  she  have  been  with  child  and  you 
not  know  it?*— I  never  knew  her  to  be  with 
child. 

What  sort  of  a  woman  was  lady  Altham  ?— 
She  was  a  clever  proper  woman. 

Was  she  Ull  ?— She  was  tall. 

May  not  a  tall  woman  be  with  child 
and  vou  not  observe  it,  if  she  was  young  with 
child  ? — If  she  was,  I  never  saw  it  nor  heard  it. 

Did  you  ever  hear  that  she  miscarried?— I 
never  did. 

You  say  you  were  at  the  assizes  of  Wex- 
ford?—! was. 

Were  you  there  in  Easter  assizes  1716  ?— In 
Easter  assizes  1715, 1  was  there. 

Were  you  there  in  Easter  assizes  1716,  or 
My  other  assizes  ?— I  cannot  tell  hot  1  mifht 
be  at  other  assizes,  I  ^do  not  remember  which 

DOW. 

How  came  you  fo  know  yon  were  there  in 
1716?-— 1  ^ve  you  a  reason  before,  that  my 
father  was  ill  when  I  went  to  the  assizes,  and 
I  found  him  dead  when  I  came  home. 

Was  Mr.  Coldough  at  that  assizes  ?— I  be- 
lieve he  may  be  there. 

Would  not  yoa  have  seen  him,  if  he  had 
iMea  there  ?-**.Tbere  may  be  iMf  end  ttiere,  that 
IdidDolyee* 
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^me  any  person  yon  did  see  there.— I  saw 
lady  Altham  there. 

How  came  you  to  take  more  particular  no- 
tice of  her  being  there  than  of  Mr.  Coldough's? 
— Because  1  was  much  better  acquainted  with 
thrm  than  him;  and  I  had  very  great  reason 
for  it. 

Did  you  see  her  go  into  court  ?— I  did  not. 

Was  she  in  it  to  your  knowledge? — She  was,  . 
as  I  was  told. 

Were  you  in  the  court  during  the  assizes  ? 
— I  was  in  it  sometimes,  and  I  cannot  tell  well 
whether  I  was  or  not^  but  I  believe  I  was. 

What  coloured  clothes  had  she  oo  at  Wex- 
ford  then  ?— 1  cannot  tell. 

Where  was  it  yon  saw  her  at  that  assizes?-— 
At  her  lodging  at  captain  Sweeny's,  at  Wex- 
ford. 

Where  did  he  live? — In  the  street  as  yon  go 
down  towards  the  gaol. 

How  came  you  to  see  her  there  ?— Because 
I  came  to  his  lordship  about  some  business. 

Did  you  see  her  whenever  yon  went  to  see 
my  lortl  at  any  other  time  ? — Perhaps  I  might, 
and  perhaps  not. 

Where  was  my  lord  at  Wexford  when  yon 
saw  him?— I  saw  him  at  captain  Sweeny's 
house. 

And  where  did  you  see  my  lady  ?— She  wan 
coming  out  of  the  room  when  I  saw  her. 

What  sort  of  clothes  did  she  wear  then  ?— I 
cannot  tell  what  sort  of  ckithes,  it  is  so  long 
since. 

Jury.  Pray,  Sir,  when  did  yon  hear  of  your 
father^s  death  ?— Not  until  i  came  home,  in  the 
night. 

How  long  were  you  at  home  after  he  was 
buried  ? — I  came  home  before  he  was  buried, 
he  died  on  Wednesday,  and  I  came  home  that 
night,  and  he  was  buned  on  Friday  the  32d  of 
April. 

How  far  do  you  live  from  Dunmaine?— 
About  two  miles,  or  thereabouts. 

Were  you  at  Dunmaine  the  SSd  of  April  ?— I 
was  there  the  2dd  of  April,  the  day  alWr  my 
father  was  buried. 

Mr.  Idac  Manut*  How  many  days  did  yoa 
stay  at  the  assizes  ?— Two  days.  Sir. 

Were  you  there  the  first  day  of  the  aasizen  ? 

The  Witness  is  directed  to  go  off  the  table. 

The  £xaminatk>n  of  the  Witnesses  for  the 
Traverser  ended  at  three  o'clock  in  the  morning'. 

Mr.  So/icif or.  I  mentioned  to  vour  lordahip 
some  time  ago,  that  if  these  gentlemen  offered 
any  thing  new,  we  would  reserve  a  liberty  of 
replying,  and  encountering  some  testimony 
that  we  expected  on  the  other  side.  It  relates 
to  the  transaction  at  Wexford,  on  which  they 
lay  snneat  weiffht ;  in  answer  to  which,  for  the 
satisfaction  of  the  jury,  we  shall  beg  leave  to 
have  two  or  three  witnessesproduceo. 

Court.  Well,  be  it  so.    Whom  do  yoa  call  f 

Serj.  TudM.  We  shall  now  call  Mr.  John 
Masterson,  the  very  man  tbftt  was  tri^A  at  thn| 
■saiycs. 
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for  Perjury. 


Mr.  Mahme^  Mr.  Dafy^  &€.   Not  one  of  the 
witneoes  uiil  that  be  was  tried,  but  that  Walsh 


Mr.  Robins.  This  ia  to  show  whether  lady 
Aiuiam  was  ttiere  or  not. 

Mr.  John  Masterson  sworn. 

Seij.  TlsdalL  Were  you  at  the  assizes  of 
Wexford  jo  spriug:  1715? 

John  Mmsierson,  I  was,  Sir. 

Pray,^r,  were  yoo  arraigned  there  ? — I  was. 

Can  you  ssy  whether  there  was  any  lady  at 
the  court-house  tfae  day  vou  were  arraigned? 
— There  were  some  gentlewoDaen  there,  but  I 
know  of  no  lady. 

Did  you  take  notice  of  any  of  them  ?— Thera 
were  two  aunts  of  mine,  and  a  sister  of  mine, 
and  two  cousin  germans.    ' 

Who  were  they?  Name  then.— My  aunt 
Swords,  my  aunt  Talbot,  my  sister  Colclongb, 
and  my  aunt  Talbot's  two  uauffhters. 

Camrt.  Did  you  know  lady  Altham  then?— 
I  did. 

Did  yon  see  her  in  the  court-house  that  day  ? 
— 1  take  it  u|K>n  me,  to  the  best  of  my  know- 
ledge, to  say,  that  I  did  not  see  her. 

Do  yoo  know  Mrs.  Anne  Giflard  ?— I  did 
know  her  formerly,  hot  have  not  seen  her 
since  the  last  time  1  seen  her  at  Wezlord. 

Did  yon  see  her  in  court  ?— >To  the  best  of 
my  knowledge,  she  was  not  there. 

Was  she  in  Wexford  at  that  assizes  ?— If  she 
was,  she  was  not  in  court. 

How  do  yoo  know  ?— 'Because  I  did  not  see 
her. 

And  might  not  she  be  there  for  all  that? — 
She  m^ht  be  in  disguise,  may  be. 

Woidd  you  know  her  now  if  yon  saw  her  ?•» 
I  do  not  hdieve  I  would,  for  I  hve  ?ery  re- 
note  from  that  part  of  the  country,  and  have 
not  seen  her  a  long  time. 

Might  not  she  be  there  and  yon  not  see  her  ? 
— No^  except  she  kept  behind  backs. 

Serj.  lUduil.  Did  yon  know  lady  Altham 
before  thai  assizes  ?— 1  bare  seen  her  before  al 
Ron  at  captain  Bntler*8,  my  wife's  father-in- 
law's. 

Weie   yon  acquainted  with  her  face?— I 


Did  yoo,  or  did  yon  not  see  her  in  the  court 
at  the  assizes? — I  did  not  see  her  to  the  best  of 


ly  knowledge. 
Mr.  Dafy.    Was  lord  Altham  there  ?— He 


8eQ.  TUdatt.  Was  G«sar  Coldoogh  there  t 
— Bewss. 

Wbereaboots  was  he  in  the  court-boose  ?— - 
1  do  Botf«member  whereabouts  be  was. 

Cmri.  This  is  improper ;  it  is  not  regular, 
Mr.  8a^Dt  It  is  eridence  to  the  same  fact, 
yoor  cfidcoce  now  most  be  only  to  discredit  tho 


8eQ»2lid(sU.  My  lord,  it  is  a  new  fiwi  arisen 
upon  llMir  testimony. 

Di4jr«i  see  lady  Altham  tbera  at  any  other 
ann»7*^did. 

Atvhol  othMTflSsLnsr^I  aniiot  tdl  wUch 


assizer,  but  it  was  after  that,  and  I  have  aeeo 
Mrs.  Giffard  with  her,  and  it  was  not  the  an* 
sizes  I  was  tried. 

Are  you  sure  it  was  not  the  assizes  1715?— 
It  was  not. 

Were  you  tried  at  that  anizes?— I  was  ar- 
raigned, and  tried  then,  and  acqoitled  with 
honour. 

Was  Mr.  Walsh  tried  at  the  aame  time?— 
He  was  not  tried  by  the  same  jury,  nor  the 
same  day. 

Pray,  were  yon  both  at  the  same  time  in 
court  ?— We  were,  Sir. 

Mr.  Recorder.  1  ask  you.  Sir,  were  yoo 
under  so  little  concern,  as  that  you  reckoned 
all  the  ladies  in  the  court  ? 

Court.  You  esUblish  him  as  a  witDess.pi«* 
perly  produced,  if  you  cron-ezamine  htnu 

John  Masienon.  There  were  more  woaeo 
that  I  do  not  remember. 

Seij.  Tudall.  We  beg  leave  to  produoe 
Mr.  Coldough. 

Jury  to  Mr.  Masterson.  What  was  the  day 
you  were  tried  on  ?— I  betiere  it  was  on  Wed- 
nesday 1  was  tried,  to  the  beat  of  my  memory, 
and  1  beliereit  wasthe  90tb  of  AoriK 

On  what  day  waa  Mr.  Walsh  tried?— Mr. 
Walsh  was  tried  the  day  before  me. 

Did  the  Court  sit  the  day  after  yoo  were 
tried  ? — I  did  not  mind  that,  mr  I  waa  drinking 
with  my  friends  and  minding  other  business, 
and  did  not  iniud  that;  1  believe  the  judges 
discharged  the  country. 

Were  yon  in  court  when  Walsh  was  tried? 
—I  was. 

Mr.  Mac  Manut,  Mr.  Cohdoogh  has  met 
with  a  very  great  misfortune  by  the  death  of  a 
valuable  son,  but  for  the  sake  of  public  justice 
he  will  appear  here. 

CdMT  CokUmghf  esq.  sworn. 

Serj.  lUdalL  Were  you  al  the  spring  as- 
sizes of  Wesford  in  the  year  1715  ? 

CMorColehugL    I  was,  Sir. 

Did  you  see  lady, Altham  or  Mrs.  Gifihrd 
there  ?— 1  did  not  that  1  know  of. 

Were  you  in  the  court-house  when  tho 
Pretender's  men  were  tried  ?— I  was. 

Pray,  Sir,  were  lady  Altham  and  Mrs.  Gif- 
fard .there?— To  the  best  of  myknowledge, 
they  were  not. 

Did  yon  sit  by  them  at  tfioae  triab  ?— 1  did 
not.  Sir. 

Phiy,  Sir,  did  you  hand  either  of  them  into 
court?— I  handed  neither  of  them  into  court, 
by  the  virtue  of  my  c»ath. 

Did  you  attend  the  whole  trial  ?— I  did,  and 
was  there  befoup  and  after. 

You  were  acouainted  with  Mr.  Pigot,  1  pre- 
sume ?—W  hat  Pigot  ? 

Counselkir  Pigot,  that  was  married  to  Mrs. 
Pigot  of  Ty  tttem.— Yes,  he  .was  married  to  my 


Can  yoo  say  where  be  waa  in  spring  1715? 
—To  the  best  of  my  knowledge,  he  was  thco  ia 

Enffland.    ' 

Do  yoo  romanber  his  breaking  bis  leg?-* 
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Ida,  Sir;  I  remember  he  broke  it  at  Glan- 
goole  in  the  coaoty  of  Trpperary. 

Pray,  Sir,  what  year  n  as  that? — In  the  year 
1710,  to  the  beet  of  my  know  ledge. 

Did  you  ffo  to  tUe  county  of  Tipperary  to 
him  f-— 1  was  in  toirn  here  when  he  broke 
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his  leg,  aad  my  cousin  Pig«t  wrote  to  me,  she 
had  a  jointure  upon  that  estate,  and  wrote  to  me 
that  I  should  come 

Mr.  Daly,  1  must  object  to  this  evidence 
Mr.  Colclough  is  going  into;  those  letters,  Sir, 
that  ya«  received  from  Mrs.  Pigot  are  not  evi- 
deuce. 

'  Serj.  Tisdall,  Do  y^n  know  Dennis  Red- 
ttond  ?— I  do. 

Pray,  Sir,  what  character  does  be  bear  ;  is 
be'g  man  to  be  credited  anon  oath  ? — Upon  m^ 
word,  I  belic?e  he  is  to  be  credited  upon  his 
Mth ;  if  yoa  will  ask  me  for  my  reasons^  1 
will  give  them  to  you. 

WmU  iB.his  general  diaracter  ?— He  has  as 
good  a  character  as  any  man  of  his  abilitiei 
tlMtlkneiw  of  i6  the  worki;  I  have  known 
kifD  these  twenty  yeaes. 

.Pray,  Sir,  do  yoii  know  when  ceunsellor 
Pigot  died  ?-^  believe  [in  the^  year  1719,  or 
thmaboots;  he  was  biwied-  in  >Si.  Paul's 
church,  the  time  of  his  death  is  on  his  tomb 
there  ^- 1  .believe  it  was  1718  or  1719,  or  tbere- 
skouts,  i  am  not  certain. 

Court  Bo  y<;tt  know  whether  Mrs.  Pigot 
went  to  her  husband  when  he  broke  his  leg  r-** 
She  did  ;  and  stayed  with  him  till  he  came  to 
Dublki* 

Do  you  repember  what  year  it  wm  ?— It 
mm  in  the  year  1710,  as  near  as  I  can  re- 
«oileo(» 

[Cross-examination.] 

Mr.  Recorder,  Can  you  swear  that  lady  Al- 
iham  was  not  at  the  assizes  in  the  year  1715? 
«^I  can,  as  positively  as  I  can  swear  any  thing 
in  the  world. 

Can  you,  that  she  was  not  mt  the  assises  ?•-* 
I  can,  tb«t  she  was  not  in  the  court. 

Can  you  swear  thai  slie  wasnot  in  the  town  f 
«-^J  oinnot  take  upon  me  to  swear  that  she  was 
Bot  in  the  towni 

Can  ^ou  swear  that  Mr.  Pigot  did  not  break 
Us  leg  m  the  yeav  1715  ?—• *I  can^  to  the  b«t 
of  my  memory. 

But  can  you  positively  swear  that  be  did  not 
break  his  leg  in  the  year  1715? — I  can  swear 
that  It  was  not  in  the  spring  1715,  because  I 
iras  at  the  Wexford  assisoss,  and  my  cousin 
wrote  to  me  to  come  to  her. 

Where  was  she  ? — She  was  at  Glangoote. 

At  whose  house  there  ?— At»  one  Hunt's^  it 
wm  a  thatched  house. 

Do  ybu  remember  Penelope  Hunt,  a  dough* 
ter  tfa^fe  ^ — I  cannot  tell,  1  might  see  wonten 
tiiere,  but  did  net  take  such  notice  as  to  re* 
member  them. 

Do  not  you  believe  that  Mr.  Hunfs  family 
knew  when  Mr.  Pigot  bvuke  his  legf  Was  not 
it  broke  near  them  P — ^Upon  my  word.  Sir,  I 
do  not  believe  they  knew  better  tMB  I;  faRBcause 


I  was  directed  by  my  cousin  to  come  down, 
and  1  did ;  and  I  found  her  there,  and  surgeons 
setting  his  leg,  and  I  am  sure  it  was  the  jear 
1716. 

Where  was  Mrs.  Pigot  in  the  year  1715?— 
She  was  in  the  winter  1714, 1  am  positive  that 
she  was  at  Tyntern,  and  she  seldom  leflt  it  till 
towards  May,  or  thereabouts. 

Do  you  know  James  Walsh? — He  did  not 
live  with  her  then. 

Did  not  he  live  with  her  in  the  year  1715  ?— 
No,  Sir,  nor  his  wife  neither. 

Where  did  they  live?— They  lived  in  town, 
Or  somewhere  eke,  but  not  in  our  family. 

Was  not  he  an  attendant  of  the  fomily  at 
that  time? — No,  Sir,  I  believe  he  was  then  a 
door-keeper  to  the  play-house. 

Upon  your  oath,  do  you  know  that  of  your 
own  knowledge?'*-^!  do  know  it  so  for,  as  I  had 
it  from  his  own  mouth,  upon  my  oath,  that  b« 
was  a  door-keeper  at  the  play-bouse. 

How  long  beifore  that  was  he  ia  their  ser- 
vice P— He  had  not  been  in  the  service  before. 

Was  not  he  ih  the  sei^iee  at  all  ?^-Ho  was 
afterwards,  but  he  wsib  not  in  the  service  at  the 
time  Mr.  Pigot  broke  his  leg  at  all. 

Jury.  Was  k)rd  Altham  at  the  saiizta  of 
Wexford  in  1715  ?-«I  do.  not  rocoUebt  any 
thing  about  him  at  all ;  I  wlistold  hfd  was,  but 
he  was  a  man  taken  very  little  notice  o£ 

Do  you  know  whether  he  was  in  court  or  not 
at  the  trial?— I  do bot  know  whether  be  was 
in  the  court  or  not. 

Mr.  Recorder.  Do  yon  remember  vrfaere  you 
were  at  the  time  of  the  eclipse  ? — I  was  in  ih€ 
county  of  Wexford  $  I  wds  hunting  on  the 
mountain  of  Forth  at  the  ver/ instant  of  the 
eellpae. 

Did  you,  or  (h'd  you  not  see  k>rd  Akham  at 
Wexford  assizes  ?-^I  did  not  see  him  there,  to 
the  best  of  my  knowledge* 

Recollect,  and  say  uimhi  your  oath,  whether 
you  did  or  no?-— I  do  not  reoc^lect,  I  cannot 
say  I  did  tiot  see  him  or  that  I  did,  upon  my 
oath. 

Seij.  Tisdall.  We  shall  trouble  yoiv.iord« 
ship  but  with  two  witnesses  more,  and  them 
but  to  two.  abort  points.  The  first  relales  to 
Edmond  Bonrke;  we  produce  Mr.  Bush  to 
give  an  aoeoimt  9i  that  man,  and  a  ehatooter 
of  him  too.    • 

Arthur  Bushy  est},  sworn. 

Mr.  Solicitor.  Do  you  know  Edmond  Bourhe? 
Mr.  Buek,  I  do,  him  of  ColIolnbkilL 
Do  vou  remember  that  he  was  a  pestillioA 
to  anv  body  ?m-I  d6f  not. 
What  ia  he  newl-»He  ia  a  kind  of  a  firmef 

ttOH^. 

Had'  you  any  discourae  widi  huD  about .tfan 
affairs  of  the  Anglesea  fiimily  ?«-«I  had  a  die* 
course  with  him. 

Give  an  account  what  that  discourse  wae.—- 
A  little  after  the  time  thai  Mr.  Anne^y  and 
lord'  Angleaea  were  at  Koss,  examining^  wit- 
nesses,- this  Bourke  cam>  to  my  bouse  aboat 
some  b  HsinOBS  of  a  justice  of  ptace^  «(d  iftir  I 
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had  done  w\aX  he  cane  about,  I  a»ked  bim 
whether  he  vras  at  Ross,  and  what  was  duinfif 
there  ?   He  told  loe  there  was  a  great  deal  of 
oompaoyy  and  ha  said  be  ^re  some  evidenee 
tbeie.    1  then  asked  him  on  which  side  he  was 
a  witness;     be  loid  ne,  oa  the  earl's  side. 
What  was  it,  says  I,  that  you  had  to  say  ? 
He  swore  that  he  was  servant  to  lord  AUham, 
when  he  lircd  at  Danroaine,  and  that  there  was 
a  kitchen  maid  there  that  my  lord  had  gpot 
with  chfld,  that  she  was  onder  the  cook  in  the 
kitchen,  and  tliat  all  the  family  disliked  her, 
I)ecaa9e  she  took* a  great  deal  upon  her  for 
l^ing  with  my  lord.    That  one  day  there  was 
a  hare  in  the  kitchen  to  be  dressed  for  dinner, 
and  the  eoek  took  the  skin  of  the  hare  off  and 
threw  it  at  her,  and  hit  her  uflDn  the  back,  and 
said,  Damn  you,  for  a  whore,  if  I  can  do  no- 
thing else,  I  will  mark  your  bastard.    Some 
time  after,  he  said,  she  was  brought- tombed 
of  a  son,  and  they  were  all  desiroos  to  see  if  it 
bad  that  mark,  and  they  run  to  see  it,  and  it 
bad  the  mark  of  the  hare's  skin  upon  the  back 
of  it.     I  told  bim,  this  is  a  ?ery  material  thing, 
and  I  thought  yon  were  a  cnnninger  fellow 
than  to  be  pinned  down  to  swear  such  a  thing 
as  that.    Oh  !  says  he,  if  they  do  not  like  that, 
I  can  lay  that  my  ion  was  that  day  drowned, 
and  that  I  was  a  madman  and  did  not  know 
what  1  was  doing.     He  swore  farther,  that 
there  was  a  quarrel  between  my  lord  and  lady 
Altbam  on  account  of  Tom  Palliser ;  and  upon 
that,  he  said,  they  parted,  and  my  lord  lired  at 
a  place  called  Duomatne,  and  she  in  Ross,  and 
he  went  with  a  compliment  fVom  my  lord  to 
ray  lady,  with  a  How-*do-you-dd,  and  said, 
that  be  saw  my  lord  very  fond  of  the  child  ; 
and,  says  he,  I  spoke  to  my  lord  about  it,  and 
said,  flow  can  you  be  so  rery  fond  of  that 
bttstaid  P   Why,  says  he,  I  got  him,  and  I  will 
take  care  of  him,  J  will  get  him  to  be  a  cap- 
tain of  horse. 

What  character  has  this  BourkeP— He  is 
of  a  rery  bad  character. 

Is  he  to  be  believed  upon  his  oath  ? — I  will 
not  t)elieTe  bim  ;  nor  no  one  that  erer  heard 
talk  of  bim  would  beliere  him. 

How  long  hare  you  known  him  ?-^I  hare 
known  biro  these  96  years,  and  I  hare  known 
him  under  a  bad  character  during  that  time. 

[Cross-examination.} 

Mr.  Recorder,  Had  you  any  disconrse  with 
this  man  about  a  child  of  lady  Ahham's  P — No 
indeed,  be  told  me  that  she  never  bad  a  child. 

Mr.  Just  BUnnerhatici,  Gentlemen  of  the 
Jury  ;  The  traverser,  Mary  Heath,  is  indicted 
for  perjury,  committed  bv  her  on  her  exami- 
nation in  the  Court  of  £xcbequer,  in  a  cause 
wheveia  Camplieil  Craig,  lessee  of  James 
Annesley,  was  plaintiff,  and  the  earl  of  Angle- 
sea,  defendant.  The  several  assign  meota  of 
perjary  in  the  indictment  are  as  follow  : 

First,  it  ]s  laid  in  the  indictment,  that  she 
swore  on  that  trial  that  lady  Attham  never  had 
a  child,  labile  she,  the  traverser,  lived  wkh  her. 
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Secondly,  That  lady  Altfaam  never  had  a 
child  at  Dunmatne  in  the  county  of  Wczfbrd. 

The  third  is.  That  there  never  was  a  chiMT 
as  a  child  of  lord  Altham's  and  Mary  his  lady' 
christened  or  living  at  Dunmaine  house,  wbtw' 
she,  the  traverser,  was  there. 

Tlie  fom  tb.  That  she  never  sasr  a  chiM  In' 
the  hands  or  care  of  Joan  Laffan  while  sM 
was  at  Dunmaine. 

And  the  fiiih  is  this,  That  lady  Altham  daT 
not  miscarry  of  a  child  at  Uunnsaine.  ' 

Tlie  indictment,  (gentlemen,  averrsth  the" 
contrary  of  all  these  facts,  sworn  by  the  tra- 
veraer,  to  be  true,  and  that  she  has  been  guilty' 
of  malicious,  wilful  and  corrupt  perjury.* 
There  have  been  many  witnesses  produced  by 
the  prosecutor  in  support  of  this  indictment, 
and  many  in  supfiort  of  the  traverser ;  snd  it 
has  been  admitted  that  there  was  a  verdict  ia 
that  cause  tried  in  the  Exchequer,  and  Uiat 
rerdict  was  given  en  the  side  of  the  party, 
who  was  to  gain  by  having  the  traverser's  tes- 
timony discredited:  And  it  is  also  admitted, 
that  those  several  facts  above-mentioned  were 
sworn  by  the  traverser  on  that  trial  in  eject- 
ment.  It  is  likewise  admitted  by  both  sides, 
that  the  traverser  lived  with  lady  Altham  lirom 
the  month  of  Octoher  1713,  the  time  of  ber 
first  coming  into  this  kingdom,  till  the  year 
1729,  when  lady  Altham  died.  All  these  are 
admitted,  to  shorten  the  time. 

*  The  first  witness  exam>iied  by  the  prose 
enter  was  Mrs.  Henrietta  Cole,  whose  tes- 
timony related  to  the  miscarriage  of  Isdy 
Altham. 

•She  swears,  that  lady  Altham  came  over 
in  1713.  That  lord  and  lady  Altham  lived 
at  Dunmaine.  That  they,  and  Mrs.  Cole, 
and  her  mother,  were  at  dinner  st  Dunmaine. 
That  there  were  saucers  of  indecent  images 
brought  to  table,  which  were  broke  by  my 
lord,  whereby  my  lady  Altbam  received  si 
fright,  and  that  Mrs.  Heath  came  and  alarm- 
ed her  mother  that  night  with  the  mdi<:posi- 
tion  of  lady  Altham ;  and  that  Mrs.  Cole  was 
in  bed  with  her  moiher,  when  Mrs.  Heath  de- 
sired her  mother  to  make  haste,  ami  rise,  for 
that  lady  Altham  was  extremely  ill.  And  the 
witness  said,  she  believed,  that  lady  Altham 
miscarried,  for  that  she  saw  the  abortion  in 
lady  Altham's  closet;  she  first  said,  that  the 
abortion  was  shewed  to  her  by  her  mother, 
and  did  not  remember  any  particular  con- 
versatioi>*about  a  miscarriage,  with  lady  Al* 
tham  ;  that  lady  Altham  was  coniined  to  her 
chamber  a  fortnight,  and  that  she  mentioned 
this  affair  to  Mr.  Monk's  family. 

*  This  is  the  substance  of  her  direct  testi- 
mony. Btit  she  is  not  quite  so  consistent 
when  cross-examined. 

*  You  observe,  gentlemen,  that  Mrs.  Cole 
says,  that  lord  and  lady  Altham  went  from' 
ber  father,  to  lodge  at  another  lodging,  and 
that  from  thence  they  went  to  Bonm^lne. 
In  this  point,  the  witnesses  for  the  traverser 
stand  in  (^ntradiclion  to  lier  ;  for  they  swear, 
that  lord  nord  hidy  AUham  went  directly  from' 
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Mrt.Cok'ifather'shoiiBetoDuninaiDe.  Mrs. 
fietwright,  who  was  hired  to  be  the  boase- 
keeper,  is  particular  in  her  testimony  herein, 
that  lord  and  lady  Altham  went  from  Mrs. 
Briscoe's,  and  not  from  Vice's  to  Donmaine. 
Mrs.  Cole  said,  that  Setwright  was  brought* 
tD-bcd  in  Dunmaine.  Setwright  and  she 
agree  in  this  part  of  the  eTidence. 

*  Mrs.  Cole  said,  she  was  examined  in  the 
Court  of  Exchequer,  and  there  declared,  that 
she  and  her  mother  went  down  to  Dunmaine, 
from  Dublin,  in  March  or  April,  in  the  spring 
immediately  following  lady  Altbam's  coming 
over  to  this  kingdom.  But  now  she  corrects 
herself,  and  says,  she  then  mistook  the  time, 
for  that  it  was  in  February  she  and  Rer  mo- 
ther went  to  Dunmaine.  She  says,  the  ac-> 
cident  of  china  saucers  happened  two  months 
after  going  to  Dunmaine,  and  that  four  gen- 
tlemen and  her  mother  and  she  dined  with 
lord  and  lady  Altham  that  day,  and  were  pre- 
sent at  that  accident :  She  does  not  mention 
who  they  are,  hut  conceals  their  names.  In  her 
testimony,  she  describes  the  room.  She  tells 
yon,  gentlemen,  that  lord  Altbam  emptied  the 
saucers  very  carefully  from  the  sweetmeats, 
and  threw  them  down,  one  by  one.  She  swears, 
that  lord  Altham  knew  his  lady  was  with 
child.  She  says,  that  she  believes  that  she 
swore,  that  she  was  about  13  years-old,  at  the 
time  of  the  former  trial ;  but  now  she  says 
ahe  was  bom  in  the  year  1691,  so  that  she 
mnst  be  then  about  33  years  old,  and  diflfers 
now  10  years  from  the  account  she  gave  of 
her  age  on  her  former  examination.  She 
tells  you  now,  that  one  might  obsenre  the 
large  eyes  and  bead  of  the  abortion.  She 
admits  to  hare  said,  on  the  former  trial,  that 
her  mother  told  her  it  was  an  abortion  ;  but 
now  she  says,  that  her  mother  and  she  went 
into  the  closet  together.  She  said  on  the 
former  trial,  that  lady  Altham  sat  next  to  her 
at  table,  but  now  she  says  that  lord  Altham 
sat  next  to  her ;  and  excuses  herself  from 
these  mistakes,  that  they  all  arose  from  the 
confusion  she  was  in  at  the  time  of  her  exa* 
mination. 

*  She  now  will  not  be  positive  that  lady  Al- 
tham went  to  Vice's  before  she  went  to  Dun- 
maine, but  is  positive  she  went  to  other  lodg- 
ings. Says,  she  does  not  remember  the 
housemaid  at  Dunmaine,  nor  Bourke  the 

Sostillion.  She  tells  you,  she  paid  a  visit  to 
Ir.  Boyde's.  She  was  asked  if  she  knew 
Anthony  Dyer,  one  of  the  servants;  she 
said  she  did  not.  She  was  asked  if  she  was 
at  Dunmaine  on  St.  George's-day ;  she  said 
she  believed  she  was.  She  was  asked  if  she 
remembered  any  smock  race  to  be  at  Dun- 
maine that  day ;  she  said  she  did  not  remem- 
ber of  any  smodc-  race.  She  denies  she  ever 
bad  any  discourse  with  Mr.  Mark  White, 
that  she  could  swear  for  lord  Anglesea,  if  her 
lease  was  renewed.  She  said  she  did  not 
know  of  any  tire  or  candle,  being  in>l|i6  room 
when  Mrs.  Heath  caaie  to  alarm  her  mother 
«f  lady  Altham'a  being  jll ;  bat  the  maoBer 


of  her  knowing  Mrs.  Heath  was,  by  her 
voice. 

*  The  next  witness  in  behalf  of  the  prose- 
cutor was  Dr.  Jem  matt.  '  He  swore  that  he 
was  physician  to  lord  Altliam  several  years. 
He  swears,  that  lord  Altham  came  to  bis 
lodging  to  acquaint  him  of  the  indisposi- 
tion of  his  lady,  and  that  he  went  along  with 
my  lord  to  see  her,  and  fouud  her  very  warm, 
and  prescribed  for  her ;  but  that  atierwarda 
he  discovered  by  her  all  the  symptoms  of 
pregnancy,  and  that  she  told  him  she  was 
gone  three  months  with  chH^l.  She  said  she 
was  regular  till  about  two  months  past,  and 
thereupon  he  ordered  her  mild  medicines  t 
He  further  said,  he  believed,  that  lady  Al- 
tham was  with  child,  and  that  her  complexion 
was  altered,  as  pregnant  women  are.  He 
was  asked  on  the  cross-examination,  whether 
there  was  any  infallible  rule  to  know  a  real 
from  a  false  conception.  He  said,  the  Colleges 
of  Physicians  or  Dublin,  or  London,  or  the 
Uoyal  Society  in  London,  could  not  as  yet  de- 
termine that  point. 

*  Hellen  Moncriefe  was  the  next  evidence. 
She  8Wore,>that  Doctor  Walker  recommended 
her  as  a  nurse  to  lady  Altham.  That  she  met 
him  in  Stafford-street  the  beginning  of  No- 
vember or  December  1714.  That  she  was 
three  times  at  my  lady's  lodgings,  that  she 
appeared  as  big  with  child  as  any  woman 
that  had  been  gone  six  or  seven  months,  that 
she  laid  her  hands  on  her  belly  near  her  pet- 
ticoat ;  though  she  was  not  quite  so  critical 
as  the  doctor  was  in  his  profession,  yet  she 
seemed  to  know  more  of  lady  Attham*s  prejg- 
nancy  than  the  physician  knew.  When  she 
was  cross-examined,  she  said,  she  did  not  oh« 
serve  any  child  to  move  in  her  belly. 

'  Mrs.  Bush  was  next  examined.  She  aaidv 
she  was  acquainted  with  lady  Altham,  and  saw 
her  at  New  Ross  in  February  1714,  and  that 
she  seemed  then  to  be  with  child ;  and  that 
she  was  in  mourning  tor  queen  Anne.  That 
she  was  introduced  to  her  there,  and  in  a  day 
or  two  paid  her  a  visit.  She  says  that  she  saw 
her  after  the  latter  end  of  June,  to  the  best  of 
her  recollection,  without  her  bi^  belly.  There 
was  nothing  certain  in  her  testimony,  and  no- 
thing material  arose  from  her  cross-examina- 
tion ;  therefore,  gentlemen,  I  will  not  Ironble 
you  therewith. 

*  Alice  Betts  swore,  that  she  wished  lady 
Altham  joy,  and  in  November  1714,  and  after, 
had  some  conversation  with  Mrs.  Heath ;  and 
that  she  used  to  joke  with  her  about  lady  Al- 
tham's  being  with  child.  She  said,  that  lady 
Altham  appeared  vrith  child,  and  that  it  waa 
easy  to  be  seen  that  she  was  with  child ;  that 
it  was  before  or  after  Christmas. 

'  Mary  Sutton  swore,  that  she  dined  at  Dun- 
maine, and  toasted  the  boy  in  the  box. 

*  As  to  Evan  Thomas,  and  Martha  Tenant, 
tbeur  testimony  was  not  very  material.  Yoa 
have  it,  gentlemen,  in  your  notes. 

*  Anstace  Toole  said,  she  fitted  a  gown  on 
*  lady  Altham,  and  that  Mrs.  Heath  was  pre* 
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It.    ITiftt  the  warn  the  child  at  Rom,  and 

*  made  a  gown  for  the  child,  and  taid  that  the 
*'  never  had  any  con? ersation  with  lady  Altham 

*  aJMMit  the  child. 

*Anne  Bennett  said,  the  heliereil  in  her 
*•  heart,  Jadj  Altbaoi  was  with  child,  and  that 

*  ladir- AithajD  looked  very  round. 

*  Edward  Hewlett  was  the  next  witnesiy  who 

<  iras  examined  after  Bennett.    Yon  have  leen, 

*  f^entleoieny  the  mean  figore  and  appearance 
'  be  made.  He  swore  he  sold  clouts  to  Mrs. 
*•  Heath,  for  lady  Altham's  lying-in.    That  on 

<  the]  day  of  separation  of  lord  and  lady  Al- 

*  thaiD,  her  ladyship  kissed  the  child  m  the 
'  ooacb  at  parting.      He  said  that  this  hap> 

*  poned  about  ten  or  eleven  o'clock  in  the  morn- 

*  mg.  .  But  here,  gentlemen,  I  most  take  no- 
^tice,  that  all  the  other  witnesses  say  it  was  in 

*  the  afternoon  lady  Altham  went  from  Don* 
'  niaine,  the  day  of  the  separation ;  and  herein 
'  contradict  Hewlett. 

'  It  is  of  no  purpose  to  mention  all  the  cross- 

■  eniDinations,  therefore  I  shall  not  repeat 
'  thens  to  yon. 

*  Newton  Rickets  said^  that  he  made  a  small 

*  chmir  ibr  a  child,  hat  did  not  swear,  that  lord 
^aod  lady  {Altham  called  him  their  child,  hot 
'  that  they  behaved  to  him  as  such.  I  shall 
« likewise  not  trouble  yoo  with  his  cross-exa- 
*aunation. 

*  Elizabeth  Doyle  swore,  that  her  mother 

*  fell  iU  of  a  fever,  which  prevented  her  nursing 
^the  child.     On  her  cross-examination  she 

*  said  that  Madam  Cole  desired  her  to  go  to 
\  Daiimaine  last  summer  to  give  an  account  of 

*  what  she  could  say,  and  that  she  was  not  at 
*'  Donmaine  for  twelve  years  before. 

.  *  iasMsSinnoi  swears,  that  he  saw  lord  and 

*  lady  Altham  at  his  father's  house,  and  ob- 

*  served  that  lady  Altham  was  with  child,  and 

*  that  the  child  was  afterwards  at  Donmaine, 

*  and  that  lord  Altham  had  ordered  the  child  to 

*  be  brought  to  table  to  be  shewn  to  the  witness 
*aad  Mr.  Ivory  as  his  son  and  heir.    This 

*  piece  of  evidence  is  somewhat  extraordinary, 
'  that  lord  Altham  should  call  his  son  and  heir 

*  to  be  shewn  to  him,  and  that  he  never  saw  the 
'child  but  once. 

'  *  Jamea  Fitaspatrick  says,  that  he  saw  a  child 

*  in  the  arms  of  a  clean,  onlerly  woman,  and 
« that  he  took  it  to  be  lord  Altham's  legitimate 
*•  child  ;  and  the  only  reason  he  gave  for  it  was, 

*  that  behelieved  lord  Altham  had  that  regard 

■  for  him  that  he  would  not  introduce  his  illegi- 
^timate  child  lo  him,  and  that  to  the  b»tof 
'  his  nseniory,  he  saw  the  child  once  beibre  the 

*  separatien«    But  1  mnst.ohserve  to  you,  gen- 

*  tlemen,  that  no  witness  of  figure  has  been 

*  produced  to  satbfy  you  that  la<^  Altham  ipis- 

*  carried,  or  was  brought  to  bed. 

*■  You  have  given  great  attention,  gentlemen, 

*  to  the  evidences  of  both  parties,  and  you  have 
'  them  on  your  memory,  therefore  in  regard 

*  it  is  so  late,  at  this  time  I  shall  not  trouble 

*  you  farther  with  a  repetition  of  them.' 

Gentlemen,  I  see  yon  are  air  greatly  fa- 
tigued ;  I  do  not  wonder  at  it,  for  1  think  we 
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have  lat  here  without  refreshment  for  near 
twenty-two  hpurs.  You  have  heard  the  evi« 
deuce  on  both  sides,  and  seen  the  witnesses,  so 
that  it  will  be  unnecessary  to  take  up  more  of 
your  time.  I  shall  only  observe  to  you,  that  the 
crime  tlie  traverser  stands  charged  with  w  a 
crime  of  a  high  nature ;  the  consequence  of  a 
conviction  is  no  less  than  to  make  her  perpe- 
tually infamous,  never  to  be  believed  after  in  a 
court  of  justice ;  and  therefore  it  is  that  men  of 
honour  will  see,  that  evidence  is  clear  and  de« 
monstrative,  before  they  will  lay  such  an  im-« 
putatiou  by  their  verdict  on  any  body :  You 
vrill  for  this  reason,  weigh  the  testimony  on 
both  sides,  and  compare  the  credit  of  the  wit- 
nesses ;  and  if,  on  tne  whole,  you  shall  believe 
that  the  balance  goes  on  hehidf  of  the  crown, 
you  will  then  find  the  traverser  guilty  ;  if,  on 
the  other  hand,  tlie  testimony  in  favour  of  the 
traverser  outweighs  the  crown  evidence,  or  is 
equal  with  respect  to  credit,  even  in  that  case 
juries  rather  incline  to  mercy  than  otherwise  ; 
so  that,  gentlemen,  you  will  go  together,  and 
I  will  wait  for  you  till  you  please  to  return  with 
your  verdict. 

L«  G.  J.  Marlay.  Gentlemen,  my  brother 
has  summed  up-  and  observed  upon  the  evi- 
dence, so  tar  as  he  has  gone,  as  clearly  and  dis- 
tinctly as  possible. 

There  have  been  twenty- five  examined  on 
behalf  of  the  prosecutor,  b««ides  three  new 
ones  produced  ou  the  reply,  and  no  less  than 
fifteen  on  the  part  of  the  traverser.  To  repeat 
every  thing  they  have  said  would  he  endless, 
and  almost  impossible,  considering  the  time  al« 
ready  taken  up  in  this  extraordinary  trial. 

I  shall  only  observe  to  you,  that  in  a  cri- 
minal case  of  this  nature,  the  testimony  .te 
convict  any  person  of  so  great  and  infamous  an 
offence,  ought  to  be  so  full,  clear  and  con- 
sistent, that  there  can  be  no  room  to  doubt  the 
truth  of  what  it  is  offered  to  prove. 

Whether  what  you  have  heard  on  behalf  of 
the  prosecutor  be  such  of  itself,  considered 
without  regard  to  what  has  been  given  in  evi- 
dence for  the  traverser,  you  are  the  proper 
judges. 

Though  there  are  many  witnesses  for  tiiu 
crown,  there  are  few  material  ones ;  and  it  ban 
been  observed  to  yon  already,  that  the  bare  de- 
clarations of  my  lord  or  lady  Altham  are  not 
evidence  in  this  case. 

The  first  witness  produced,  Mrs.  Ode,  is  a 
material  witness;  my  brother  has  fully  re- 
peated her  testimony;  I  shall  not  add  to  his 
observations ;  ahe  swears  to  the  miscarriage, 
and  there  is  no  other  witness  brought  to 
support  her  testimony,  though  two  contra- 
dict her. 

The  11th,  Edmond  Hewlett,  a  pedlar,  is  in 
some  measure  a  material  witness ;  he  swears 
that  the  child  was  owned  by  ladv  Altham  be- 
fore Mrs.  He&th,  and  a  ribband  bought  for  it 
by  my  lady,  and  put  on  the  child  bv  the  tra- 
verser, and  diaper  bought  for  it  ibr  clouts,  be- 
fore it  vras  bura^  by  the  traTerser.    You  have 
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seen  and  beard  him,  and  are  the  best  judges 
how  far  he  is  to  be  credited. 

Jaroed  Fitzpatrick,  the  15ih,  svrears,  though 
not  so  fully,  to  the  same  purpose,  the  pubKc 
owning  of  the  child  ;  and  to  this  purpose  are 
these  who  are  produced  to  profe  the  enquiry 
for  a  nurse,  ayd  the  child's  being  carried  about 
by  my  lord  and  lady  Altbam. 

Eleanor  Murphy,  the  18th,  and  Mary  Doyle, 
the  19lh  witness,  ai*e  both  material,  and  swear 
positif ely,  that  they  were  present  at  the  birth 
of  the  child ;  and  Dennis  Redpaond,  the  17tb 
-produced,  swears  almost  as  fully  to  the  same 
purpose,  thoneh  he  does  not  swear  bimself  an 
eye  witness  orthe  birth. 

Joan  Laffan,  the  last  produced  by  the  pro* 
secutor,  is  a  very  positive  and  material  wit- 
ness, if  yon  credit  her ;  she  dry-nursed  the 
child  in  the  honse  with  my  lord,  and  she  says, 
with  my  lady  too,  where  the  Unvepser  saw  bim 
e?ery  day.  As  to  all  the  others,  they  are  only 
eTidences  as  to  their  belief  and  opinion,  merely 
ooojectural. 

Doctor  Jemmat,  the  person  of  most  skill, 
lold  you,  that  neither  be,  nor  the  College  of 
Physicians  here,  nor  that  in  London,  assisted 
by  the  Royal  Society,  can  disting^uish  between 
a  false  conception  and  a  real  pregnancy. 

I  said  the  other  witnesses  were  only  to  theur 
belief  and  opinion ;  I  must  except  Thomas 
Hi^nson,  who  would  hate  been  a  material 
evidence,  if  his  memory  did  not  fail  him. 
.  Now,  gentlemen,  if  you  believe  Eleanor 
Murphy,  Mary  Doyle,  Dennis  Redmond,  and 
Joan  Laffan,  you  have  sufficient  evidence  to 
convict  the  traverser,  Mrs.  Heath ;  but  if  you 
should  not  think  them  persons  of  credit,  you 
have  not  sufficient  positive  evidence  on  which 
you  can  ground  sucn  a  verdict. 

Three  of  these  witnesses.  Murphy,  Doyle, 
and  Redmond,  swear  to  my  lady  Allham's  be- 
ing delivered  of  a  son,  and  swear  it  very  posi- 
tively. ^ 

But  ifthey  swear  truly,  this  child  was  bom 
it  Dnnmaine,  and  very  near  Easter,  in  the 
latter  end  of  April,  or  b^;inning  of  May  1715  i 
and  christened  at  Dnnmaine  liy  Mr.  Lloyd,  a 
clergyman  of  the  Church  of  England,^  three, 
cr  four,  or  five  weeks  after  its  birth,  and  had  for 
godfathers  and  ffodoMitber,  Mr.  CliSe,  Mr.  An- 
inony  Colclougb,  and  Mrs.  Pigot  of  Tyntern, 
who  were  all  present. 

If  there  was  no  child  of  my  lady  Altham's 
bora  al  the  place  and  Ume  they  positiTely  swear 
lOy  nor  christened  there,  they  are,  I  mean  all 
these  three  witnesses,  directly  periored. 

Now,  if  my  lady  Altbam  w^s  at  Wexford 
varices  at  thafrtimi^  she  ooaU  not  be  ddhrved 
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of  a  child  at  Dunmaine.  If  Mr.  Gfifle  and 
Mrs.  Pigot  were,  one  in  Dublin,  and  the  other 
in  the  county  of  Tipperary,  from  the  hitter  end 
of  April  till  six  weeks  after  Easter,  they  coald 
not  possibly  stand  in  person  as  gossips  to  a  child 
of  my  lady  Altham's,  christened  at  Dunmainar 
in  three,  or  four,  or  &fe  weeks  after  it  waa 
born. 

Observe,  gentlemen,  that  it  appears  by  the  al-^ 
roanack,  that  Easter  day,  in  the  year  1715,  fell 
on  the  17th  of  April ;  tne  great  eclipse  of  the 
sun  happened  on  the  £Sd  of  April ;  king 
Geoi^  the  first's  birth  day,  the  28th  of  May, 
was  on  a  Saturday.  On  that  birth-day  my  lady 
Allham  was  in  Dublin.  The  spring  assizes  of 
Wexford  began  on  Easter*eve  that  yeaj.  Mj 
lady  Altbam  is  sworn  to  have  been  there. 

Now,  as  to  my  lady  Altham's  bein^  or  not 
being  at  the  spring  assizes  of  Wexford  u  1715, 
if  the  matter  should  stand  doubtful ;  because, 
though  tliree  witnesses  of  credit  have  sworn 
she  was,  yet  Mr.  Masterson  and  Mr.  Cesar 
Colclougb  swear  they  did  net  see  her  there  ; 
yet  it  is  impossible  that  Mrs.  Pigot  and  Mr. 
Clifie  could  be  at  a  christetiing  at  Dunmaine, 
ivbeD  they  were  at  many  miles  distance  at  the 
time  that  christening  was,  if  there  *were  ever 
any  such  thing. 

Mr.  Cliffe  is  proved  by  the  records  of  the 
Court  of  Exchequer  to  have  been  in  Dublin. 

And  Mrs.  Pigot,  by  a  witness,  (who,  if  cbe 
swears  the  truth,  cannot  be  mistaken)  to  have 
been  at  Mr.  Uunt*s  in  the  county  of  Tip* 
perary. 

I  must  observe  to  jroii,  that  Mr.  Arthur  fiuak« 
the  third  and  last  witness  produced  by  the  pro- 
secutors on  their  reply,  svrears  only  to  discredit 
Edmond  Bourke  the  postiUwn,  a  witness  co  be* 
half  of  the  traverser. 

If  yon  beliere  the  traTerser*8  witnesses,  par* 
ticularly  Mrs.  Giffard,  Mary  Setwrigfat,  and 
Sarah  Weedon,  my  lady  never  was  brMigrbt*to- 
bed  at  Dunmaine;  and  consequently  Joan 
Lafian,  who  swears  that  she  had  this  child  pot 
into  her  hands  by  my  lord  and  lady  AhhatD, 
and  that  she  dry-nnraed  it  at  Dunmaine,  and 
all  the  rest  of  the  poaitiTe  witnesses  for  thsr 
prosecutor,  are  not  in  the  least  to  be  credited. 

You,  gentlemen,  arejodgeeof  ti^efact;  it 
is  voor  business  to  weu^fa  the  testimony  oa 
both  sides,  and,  as  you  find  one  or  other  de* 
serve  credit,  to  find  the  prisoner  Guilty,  or  ae^ 
quit  her. 

At  half»aii*hoarafier  fbnr  o^olock  the  Jury 
lefk  the  box,  and  afto  twenty  minoteastayp 
retoraed  witfi  their  Verdict  for  the  tiafcnar« 
Not  Qmiky.  ' 
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505.  The  Trial*  of  the  Right  Hon.  Richard  Earl  of  Anolesea^ 
Fhancis  Annesley,  esq.  and  John  Jans,  gent,  for  an  Assault 
on  the  Hon.  James  Annesley,  Daniel  Mac  Kercher,  and  Hugh 
Kennedy,  esqrs.  and  William  Goostry,  gent,  before  the  Hon. 
Richard  Mounteney,  esq.  second  Baron  of  his  Majesty's  Court 
of  Exchequer,  and  St.  George  Caulfield,  esq.  his  Majesty's 
Attorney-General,  Justices  of  Assize  for  the  Leinster  Circuit, 
on  Friday,  August  3d,  at  Athy,  in  the  County  of  Kildare  in 
Ireland:  18  George  H.  a.  d.  1744. 

'  (h«  reign  of  onr  lord  George  the  teeond  by 

*  the  mee  of  €k>d,  of  Great  Britain,  Franca 
<  and  Ireland,  king,  defender  of  Ihe  faith,  and 

*  fo  forth,  with  force  and  arms,  that  it  to  say, 
'  with  avfWds,  Bticka,  and  90  forth,  at  the  Cor- 
'  rangh  in  the  atid  county  of  Kildare,  in  and 

*  upon  one  William  Goostry,  a  true  and  faithfol 

*  subject  of  onr  said  lord  the  king,  in  the  peace 

*  of  God,  an4  of  our  said  lord  the  king,  then 

*  and  there  being,  did  make  an  assault,  and  htm 
'  then  and  there  did  beat,  wound,  and  ill  treat, 
'  so  that  his  life  was  greatly  despaired  of,  and 
^  other  wrongs  to  him  then  and  there  did,  con- 
'  trary  to  the  peace  of  our  said  lord  the  king, 

*  his  crown  and  dignity' 
The  like  for  assaultingthe  honourable  Jamea 

Anneeley,  esq. 

The  like  for  assaulting  Daniel  M'Ker- 
cher,  esq. 

The  like  lor  assaulting  Hugh  Kennedy,  esq. 

Mr.  Ditnty,  May  it  please  your  lonlsbip, 
the  right  honourable  Richard  earl  of  Anglesea, 
Francis  Anaesley,  esq.  and  Mr.  John  Jans,  do 
stand  indicted  on  the  16lh  of  Septecnber,  17th 
of  Geo.  2,  for  an  assault  by  them  made,  at  thai 
Cnrraiigh  of  Kildare,  in  and  upon  the  honour* 
able  James  Aonesley,  which  indictment  seta 
forth,  that  ou  him  then  and  there,  they  did 
make  an  assault,  and  likewise  on  Daniel 
M'Kercher,  esq.  Hugh  Kennedy,  esq.  and 
5Ir.  William  Goostry.  I  hope  ^e  shall  be 
able  to  give  such  evidence,  as  will  clearly  prove 
the  allegations  of  the  indictments,  and  that  your 
lordship  will  direct  the  jury  to  find  for  the  pro« 
secutors. 

Mr.  Harward.  May  it  pleastf  your  lordship/ 
and  you  gentlemen  of  the  jury,  I  am  of  counsel 
this  day  for  the  prosecutors,  Mr.  Annesley, 
Mr.  M*ICercher,  Mr.  Goostry,  and  Mr.  Ken* 
nedy,  and  the  natnre  of  this  case  and  proae« 
cution  will  appear  to  your  lordship  and  tothtf 
jury,  as  I  apprehend,  in  this  light ;  for  I  shall 
state  it  from  what  I  presume  to  be  true,  and 
will  appear  to  be  so  from  the  examinations  that 
are  given  in  against  the  traversers  by  thoetf 
gentlemen.  And  though  this,  my  lord,  upon 
the  face  of  the  record,  appears  to  be  but  an  or* 
dinary  «ad  Gomaion  anault,  yet,  if  thcee  exa* 


1  HE  Court  being  set  at  eleven  o'clock,  the 
Jury  were  called  over,  and  answered  to  their 
names ;  of  whom  the  following  twelve  were 
sworn,  to  try  the  issue  joined  between  the 
parties. 

John  Dii^y,  esq.  Mr.  John  l^erry. 

Henry  Diekson,  eaq.  Mr.  Samuel  Mills. 

John  Bagot,  esq.  Mr.  Edward  Uarman. 

Mr. TbonasSherlock.  Mr.  James  Tyrrell. 

Mr.  Geatige  Bradford.  Mr.  Thomas  Tyrrell. 

Mr.  William  Lebon.  Mr.  Edward  Ward. 

Angus  Byme,  one  of  the  persons  indicted  for 
llie  assault,  is  called  into  court,  and  appears. 

Clerk  of  the  Cromn,  Yon  stand  Indicted,  for 
nsoulting  William  Goostry,  gent,  on  the  16th 
•f  September  last,  do  you  submit  or  traVerste  ? 

Angus  Byrne,    I  do  submit. 

C/^A;.  Vou  likewise  stand  indicted  for  as- 
saulting Bngh  Kennedy,  esq.  do  you  submit  or 
tiayeise  f — Angus  Byrne.    I  submit. 

Clerk.  You  likewise  stand  indicted  for 
nsnulting  Daniel  M^Ketvher,  esq.  do  you  sub- 
nut  or  traverse  ?— itngvi  Byrne.    Htibfiiit. 

Cierk*  You  likewise  stand  indicted  i'or  as- 
tanlttttg  Jamea  Annesiey,  esq.  do  you  submit 
or  traverse  f — Angut  Byrne.    Submit. 

Qfurt.  The  gentlemen  of  the  jury  must 
have  pen,  ink,  and  paper.  * 

Clerk  efthe  Crown  reads  the  Indictment,  which 

is  as  follows : 

*  County  of  Kihiare.    The  jurors  for  onr 

*  lord  the  king,  upon  their  oath  say  and  pre- 

*  sent,  thM  Francis  Annesiey  of  Bally  sax,  in 

*  Ihe  ooanty  of  Kildare,  esq.  the  right  honour- 

*  able  Richard  earl  of  Anglesea,  Joseph  Law- 
'  son,  late  of  the  city  oRDoMin,  in  the  county 

*  of  the  city  of  Dublin,  yeoman,  John  Jans, 

*  late  c^  the  same,  in  the  said  county  of  the 
*sa!d   city,  gent.  Anguish,    otherwise  called 

*  Angue  Byrne,  late  of  the  same,  in  the  said 

*  county  Of  the  ^id  city,  yeotnan,  and  Mi- 

*  chael  Lacy,  late  of  the  same  in   the  said 

*  county  of  the  said  city,   yeoman  ;    on  the 

*  16th  day  of  Septemlvr,  in"  the  16th  year  of 

•  See  thfc  two  last  Cases  in  rol.  17,  nod  the 
pit  ceding  Cess. 
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uinations  are  troe,  it  will  appear,  that,  bad  not 
the  hand  of  Providence  very  signally  interposed 
in  preservation  of  their  lives,  instead  ora  oommon 
and  sudden  affray,  it  would  have  been  a  crime 
of  another  natore,  it  would  have  been  a  crime 
of  the  deepest  dye,  for  which  the  traversers 
most  have  stood  a  trial  for  their  lives.  I  do  not 
mean,  my  lord,  when  I  say  it  would  be  a  crime 
of  another  nature,  by  that  to  bring  it  home  as 
such  to  all  the  traversers  ;  no,  I  Mieve  there 
may  be  one  of  them  who  had  not  such  a 
wicked  intention ;  but  ai  lo  others,  it  will  ap- 
pear lo  be  a  concerted,  premeditated  assault, 
not  to  be  satisfied  by  bloodshed  and  battery, 
but  to  pursue  the  prosecutor,  Mr.  Annesley, 
lo  death.  If  these  ejcaminations  are  true,  this 
is  but  one  of  the  many  attempts  that  lord  An* 
glesea— 

Mr.  Sprifuf*  My  lord,  I  must  submit  it  lo 
your  loi:dship's  judgment,  how  proper  this 
gentleman  is  at  this  time  in  this  very  elaborate 
and  affecting  harangue.  The  offence  for 
which  the  traversers  are  indicted  b  an  assault, 
which  arose  from  an  ordinary  and  common 
quarrel  at  a  public  meeting ;  but  this  gentle* 
man  tells  your  lordship  that  there  was  an  in- 
tention in  the  traversers,  or  some  of  them,  to 
commit  what  they  are  not  now  charged  with, 
Bomelhing  of  another  natore,  which  he  makes 
a  crime  of  the  deepest  dye.  Pray,  my  lord, 
bow  does  this  appear  ?  Or,  what  nght  has  be 
u|ion  the  present  occasion,  to  assert  any  such 
thing  P  There  is  no  indictment  for  such  so  in- 
tention, ndr  any  foundation  for  such  an  asser- 
tion ;  and  therefore  I  humbly  pray  your  lord- 
ship will  order  that  gentleman,  in  conducting 
this  prosecution,  to  confine  himself  to  his 
duty,  and  direct  him  to  open  evidence  that  is 
proper,  and  no  more. 

>  Mr.  Hansard.  My  lord,  I  am  very  unfor- 
tunate, to  be  so  often  taken  down  by  gentle- 
men of  great  experience  and  knowletige,  and 
must  apply  for  yoUr  interposition,  else  I  shall 
not  know  how  to  proceed. 

Court,  Goon,  Mr.  Harward. 

Mr.  Harward,  I  was  going  on,  as  I  appre- 
hended I  had  a  right  to  do,  and  as  I  have  ob- 
served to  be  the  constant  practice  in  all  cases 
of  this  kind,  not  to  confine  myself  to  the  bare 
assault,  but  to  shew  it  in  all  its  concomitant 
circumstances,  that  the  whole  truth  of  the  fact 
may  appear  to  the  Court ;  and  the  reasod  why 
experience  justifies  every  body  to  do  this  is, 
because  the  fine  which  the  Court  is  to  impose 
ifi  discretionary,  and  will  be  greater  or  less  in 
proportion  to  the  nature  of  the  offence  ;  and 
therefore  every  thing  is  proper  to  be  laid  before 
the  Court,  that  may  be  an  ingredient  in  tbeir 
consideration  for  the  imposing  that  fine.  I 
■ay  then,  my  lord,  that  this  assault,  when  it 
comes  to  be  considered  upon  ita  circumstances, 
Will  not  appear  to  be  the  effect  of  a  sadden 
passion,  but  to  have  proceeded  from  an  im- 
placable enmitjr,  that  has  pursued  this  unfor- 
tunate client  of  mine  from  his  age  of  nine  or 
ten  vears  old  to  this  day.  I  choose  rather  to 
lead,  as  to  ^is,  the  very  words  of  the  exami- 


nations in  my  hand,  than  to  trust  to  my  own 
representation  of  the  former  attempts  on  his 

Mr.  Spring.  My  lord,  1  must  call  upon  that 
gentleman  again  to  confine  himself  to  the  fact 
and  the  circumstances  relative  thereto,  and 
hope,  if  he  continues  to  offer  any  thiifg  so  ex- 
tremely improper,  your  lordship  will  take 
notice  of  it,  and  direct  him  not  to  proceed. 

Court,  I  think  you  go  too  far  back,  Mr. 
Harward. 

Mr.  Harward.  My  lord,  to  be  sura  I  am  in 
your  lordship*s  judgment,  and  therefore  it  is, 
when  I  understand  it,  I  shall  pursue  it* 

C&urt.  It  is  extremely  proper  to  mentioD  the 
circumstances  attending  tnis  fact,  and  the  na- 
ture of  the  case,  for  the  reason  yon  mention, 
that  it  may  have  a  due  consideration  in  the 
sense  of  the  Court. 

Mr.  Harward,  I  desire  to  know,  my  lord, 
whether  I  have  a  right  to  lay  any  circumstances 
before  the  Court  and  the  jury «  to  let  them  see 
whether  this  assault  was  a  premeditated  thing 
or  not. 

Coitr^.  Go  on,  Sir. 

Mr.  Harward.  Now,  my  lord,  I  can  shew,  ont 
of  these  examinatioiis,  that  it  was  a  preme-^ 
ditated  thing ;  for  this  assanit  happened  to  bo 
committed  on  the  16th.  The  first  day  of  tbo 
meeting  of  gentlemen  on  the  Curragh  of  KiN 
dare,  to  see  the  diversion  of  the  races,  was  on 
the  14th  of  September  ;  on  the  14lh  and  15tb 
there  was  no  actual  assault  committed;  bot 
there  was  a  behaviour,  there  was  language 
given,  that  was  introductory,  and  pointed  out 
most  plainly  what  the  consequence  would  be, 
that  in  reality  happened  the  third  dav.  I 
would  be  in  your  torasbip's  judgment,  wbetbes 
or  no  these  two  preceding  days  are  not  con- 
nected  with  the  following  ones. 

Court.  Extremely  proper. 

Mr.  Harward,  nhy  then,  I  submit  to  your 
lordship's  directions, .  and  ^  shall  not  take  the 
liberty  of  mentioning  any  of  the  former  at- 
tempts, or  injuries  of  the  highest  nature,  that 
my  client  has  suffered— » 

Mr.  Spring.  My  lord,  this  is  for  no  ottieir 
purpose  but  to  mflame  the  minds  of  the  ^ury, 
and  to  captivate  the  populace.  There  is  no 
injury,  no  attempt  of  any  kind,  real  or  pre- 
tended, but  thit  on  the  16ih,  that  is  to  be  con- 
sidered by  the  jury. 

Court,  The  jury  will  be  told,  bjr  and  bye, 
that  the  single  point  they  are  to  consider  is  Uio 
fact  of  the  assault  only.    Go  on,  Mr.  Harward. 

Mr.  Harward.  I  did  mention  that  I  would  not 
enter  into  a  narrative  of  the  former  attempts, 
but  confine  myself  to  the  paasages  of  this  day. 
This  gentleman,  as  son  and  heir  to  the  late 
lord  Altham  (1  hope  the  counsel  will  give  mo 
the  liberty  of  telling  who  he  is) . 

Mr.  Spring.  There  is  no  occasion  for  that 
neither,  at  this  time.  . 

Court.  Go  on,  Sir,  in  stating  the  case.      '  » 

Mr.  Harward.  I  say  then,  that  Mr.  Annesley, 
along  with  these  other  gentlemen  ^somo  oC 
them  men  of  prolessioD,)  came  into  tnis  king** 
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dom  in  the  latter  end  of  last  soromer,  in  m'der 
to  assert  and  sue  for  that,  which  be  ap|ire« 
hendcd  to  be  bis  right,  the  Angleaea  estate  in 
thb  Jungdom :  Mr.  Anneiley  bad  broa|[ht  an 
ejectment  Ibr  recovery  of  part  of  it^  lying  in 
the  county  of  Meath,  which  was  then  depend- 
ing; and  lord  Anglesea  bad  notice  of  this,  and 
knew  the  errand  these  gentlemen  came  of,  to 
assist  Mr.  Annesley  in  his  affairs.  He  met 
tb«iLon  the  14th  at  the  Cnrragh ;  and  the  first 
thing  (for  I  shall  mention  the  facts  in  order  of 
time,  aa  they  happened,  from  tlie  first  to  the 
third  day  of  the  races),  the  first  person  that  my 
lord  did  tl|e  hononr  to  take  notice  of,  was  Mr. 
M^Kercber.  My  lord  stood  in  a  circle  of  the 
gentlemen  of  this  conntry,  and  of  many  of  his 
owo  attebdanta  brought  mm  another  conntry ; 
anU  aedog  this  gentleman,  Mr.  M'Kercher, 
wbo  came  to  attend  Mr.  Aonealey's  affairs, 
the  first  thing  that  be  was  pleased  to  do  was, 
to  point  to  Mr.  M^Kercher,  and -say,  '*  See 
yonder  that  rogue,  that  scoundrel,  and  that 
villain  M*Kercber :  It  is  not  above  a  month 
ago,  thoogh  he  is  now  dressed  up  like  a  gentle- 
man, since  I  saw  those  very  laced  clothes 
banipng  in  Monmouth- street,  in  Loudon."  Mr. 
M^Kerclier  (who  is  a  gentleman,  and  will 
appear  in  the  course  of  this  trial  to  have 
reaolotion  of  another  kind)  took  no  sort  of 
notice  of  this  public  insult,  as  it  was  not  his 
bosioew  to  venture  the  conduct  and  success  of 
his  friend's  afiairs  in  a  rash,  hot  quarrel,  but 
very  prudently  passed  it  calmly  and  quietly 
by.  That  day,  my  lord,  nothing  more, 
that  was  remaikabte,  did  happen :  This  was 
upon  a  Wednesday,  1  think  the  14th.  On 
the  l§tb,  as  these  gentlemen,  for  whom  I 
am  coan9el,.were  all  in  a  knot,  they  and  their 
few  friends  kept  close  together  upon  this  Cur« 
ragh,  which  is  of  great  extent,  many  miles 
ever ;  but  no  place  whatever  could  serve  mv 
lord  Anglesea's  coachman,  but  to  ride  through 
and  through  them,  to  endeavour  to  trample 
down  these  gentlemen  and  their  horses  with 
his  ooacb  and  six,  and  bunted  them  wherever 
they  moved ;  and  whenever  he  came  near  Mr. 
Annesley,  this  coachman  (you  will  guesseasily 
by  whose  directions)  used  to  cry  out.  There  he 
is,  there's  the  shoe-  boy,  black  your  ball ;  and 
some  etber  opprobrious  language  1  can't  now 
recollect.  And  by  this  repeated  insult  of  driv- 
ing these  gentlemen  wantonly  from  place  to 
place,  and  calling  out  to  them  in  that  oppro- 
oriona  manner,  this  man  was  determhied,  with 
bis  coach  and  six,  to  be  upon  the  back  of  them, 
wherever  they  removed  to  avoid  him.  My 
lord*  be  is  indicted  also,  but  does  not  appear, 
tbooghifie  still  is  the  coachman  of  lord  Angle* 
aea;  bianameia  Joseph  Lawson.  My  clients, 
my  lord,  obeerving  thia  beliaviour,  like  prudent 
meo»  they  i)egan  to  be  more  than  ordini^ry  upon 
their  gawd,  and  to  fear  the  worst.  As  they 
were  but  few,  and  strangers  in  the  kingdom, 
tliey  thought  thai  sticking  together  would  be 
the  only  means  left  in  their  power  to  preserve 
them:  bntall  precautions  were  in  vain.  My 
laid  ofaocrviog,  that  neither  abusive  language, 


wor^  which  must  have  pierced  to  the  heart  oC 
the  meanest  vas^,  nor  the  coachman's  driving 
bis  coach  at  them,  could  have  raised  these  gentle- 
men's tempers  to  take  any  notice  of  it,  another 
expedient  occurred  to  my  lord,  to  put  his  purposely 
in  execution.  Mr.  Mac  Kercber,  upon  these 
repeated  abuses  of  himseif,  and  of  Mr.  Annes- 
ley, having  waited  upon  lord  Anglesea,  with  all 
the  address  and  good,  manners  imsginule,  told 
him  (without  making  the  least  mention  of  what 
happened  to  himself  the  day  before)  That  ha. 
was  come  to  acquaint  his  lordship  with  the 
rudeness  of  a  coachman  of  his  to  a  gentleman 
in  tlie  field,  and  hoped  his  lordship  would  do  in 
it  what  became  a  nobleman  and  gtntlemaa. 
Lord  Anglesea  asked.  Who  the  gentlemaa 
was?  He  is  told,  Mr.  Annesley.  Upon  that,, 
my  lord,  instead  of  having  any  feeling  whatso* 
ever  for  the  transgression  of  this  eoaehman  of 
his,  A  gentleman.  Sir,  says  he,  a  blackguard 
shoe- boy  1  I  won't  turn  off  my  coachman  for 
any  abuse  eitherio  him  or  to  you  ;  and  yoa 
are  a  rogue  and  a  villain,  and  he  is  a  bastardy 
the  son  of  Juggy  Landy,  by  my  brother*, 
With  this,  one  of  the  traversers,  Mr.  Frandft 
Annesley,  a  relation  to  my  lord,  without  any 
provocation,  gave  Mr.  Mac  Kercher  a  stroke 
over  the  heiid  with  bis  whip.  Tb^n  my  lord 
b^^n  to  insult  him  in  a  higher  and  louder 
tone,  and  made  a  proclamation  to  the  company,. 
gettiojBT  up  and  resting  himself  on  his  stirrups,, 
that  bis  voice  should  reach  them  all,  that  tnia 
Mr.  Annesley  was  a  bastard.  I  do,  saya  he, 
declare  before  you  all,  that  that  fellow  is  no 
fl^entlemao,  but  a  bastard  of  Juggy  Landy 's^ 
a  kitchen-maid ;  and  continued  his  alnise  of 
Mr.  Mac  Kercher  with  the  most  scurrilous  Ian* 
guage.  As  soon  ss  Mr.  Francis  Annesley  sai/ 
that  his  relation's  blo^d  was  a  little  up,  he  re- 
peated the  blow,  and  with  the  butt>end  of  bis- 
whip  struck  Mr.  Mac  Kercher  on  the  forehead^ 
which  stunned  him  in  some  measure.  Thia 
blow  was  followed  by  some  others ;  but  how- 
ever, Mr.  Mac  Kercher  did  not  consider  bis 
own  safety,  but  turned  about  to  take  care  of  that 
which  concerned  him  more  than  any  misfor-- 
tune  that  could  have  attended  himself;  and 
there  having  laid  his  eye  upon  Mr.  Annesley, 
Mr.  Goostry,  and  Mr.  Kennedy,  desired  them, 
to  make  the  best  of  their  way  off,  or  they 
wquld  be  murdered,  and  that  he  would  follow : 
but  before  these  fifenttemen  could  turn  their 
.horses  to  gallop  off,  Mr.  Francis  Annesley  was 
too  nimble  for  them,  and  made  a  stroke  at  Mr. 
Goostry,  which  cut  him  to  the  scull ;  and  he» 
with  many  other  persons,  repeated  these  blows, 
until  there  was  scarce  a  part  of  him  which  did 
not  feel  the  weight  of  Mr.  Annesley'sarm :  he 
was  stunned  and  knocked  down  by  the  first 
blow,  and  continued  under  cure  of  bb  wound 
for  a  month  afler.  Mr.  Kennedy,  another  of 
these  gentlemen,  without  the  least  provocation, 
eudeavouring  to  shift  for  himself,  was  most  un- 
mercifully Mat  by  the  traversers,  assisted  by 
several  other  persons  unknown;  and  when 
stunned  and  knocked  down,  my  lord  laid  on 
him,  until  some  nf  the  people  of  the  country 
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cried  ont  to  Mm,  Vot  riiame,  Hir  sbsme,  toft 
ihame,  don't  kill  him.    Mr.  Jans,  my  lord's 
ag«nt,  I  bad  tike  to  haTo  forgot,  bad  not  tbe 
mat  baod  in  this^affray,  but  pimctnaltv  ob» 
served  his  lord's  orders,  who  cried  out,  Knock 
them  down,  kill  the  villains.    Wlien  they  had 
thus  levdleif down  Mr.  Annesley 's  friends,  who 
were  his  guard,  my  lord  then  thought  it  tbe 
proper  time  to  look  out  for  him,  and  called  out, 
Where  is  the  dog,  where  is  the  son  of  a  whore  ? 
K\\\  htm.    Mr.  Annesley,  according  to  the  in- 
timation given  bim  by  Mr.  Mac  Kercher,  that 
be  was  to  be  murdered,  set  spurs  to  his  horse, 
and  got  out  of  the  crowd ;  but  a  servant  of  my 
lord- Aogleiea's,  upon  my  lonl's  tnquh'y  where 
Mr.  James  Anneiley  was,  said  be  had  galloped 
off.     As   ioon   as  lord  Anglesea  beard  that 
Mr.  Annoriey  bad  galloped  away,  who  had  no 
band  in  this  affray,  or  ever  exchanged  one  word 
whh  my  lord;  I  say,  as  soon  as  lord  Anglesea 
discovered  that  he  had  got  safe  oot  of  tbe  crowd, 
and  that  his  friends  lay  in  tbe  condition  I  have 
■ow  mentioned,  he  cried  oot  to  his  friends  and 
■ervants,  PoUow  the  rogue,  pursue  the  rascal, 
fear  bim  limb  from  limb,  and  all  thatwill  snp- 
]M>rt  him.     He  directed  them,   my  lord,  to 
destroy  Xiot  only  bim,  but  any  who  should  have 
humittiifv  to  endeavour  to  protect  him.    Then 
thta  noWe  lord's  hifloence  over  this  crowd  will 
appear  to  be  so  absolute,  that  to  the  number  of 
40  or  50  of  them  pursued  this  helpless  gentle- 
man.   Re  had  a  bors«,  happily  for  him  of 
great  sp^ed,  and  be  made  as  good  use  df  if ;  he 
aoon  outstrip^  Mr.  Mac  Kercher,  who  fol- 
lowed him,  and  so  got  out  of  the  field,  with 
this  numerous  train  of  people,  some  with  sticks, 
Mme  with  staves,  others  armed  with  pistols 
and  hangers,  pursuing  of  them  both.     Mr. 
Mac  Kercher  was  nearest  to  them,  and  over- 
taken by  them ;   but  however  it  will  appear, 
that  be  was  not  intended  to  be  the  victim  of  this 
rabble  that  did  purftue.    1  don't  say  that  any  of 
the  traversers  did  pursue,  but  1  say  of  this 
rabble  that  did  pursue,  as  they  understood  Mr. 
Mac  Kercher  not  to  be  tbe  devoted  bead, 
though  they  overtook  him,  and  be  was  tbe  only 
man  that  could  have  given  the  lord  Anglesea 
the  least  offence,  they  passed  bin)  bv,  but  made 
•II  the  speeil  after  Mr.  Annesley  they  possibly 
oonid ;    and  indeed,  when  he  got  mto  a  road 
that  was  leading  to  a  neighbouring  town  or 
village,  to  Newbridge,  where  he  lay  tbe  night 
before,  to  seek  for  protection,  this  enraged  and 
furious  mob,  thus  armed  and*  pursuing,  came 
80  close,  as  that  he  thought  it  would  be  safer, 
or  at  least  more  decent,  to  die  with  his  face 
toward  them,  than  to  be  destroyed,  behind  his 
back.    He  was  called  oot  to  by  some  people, 
that  had  nothing  to  do  with  the  affair,  that 
there  were  people  with  pistols  at  his  back, 
ready  to  shoot  him  ;    upon  this,  he  turned  his 
horse,  and  in  tbe  turn  the  horse's  bind  feet  fell 
into  the  ditch,  and  the  horse  fell  upon  this  un- 
fortunate gentleman  in  the  ditch,  and  bruised 
him  in  a  very  terrible  manner.    Whilst  be  lay 
aneechless  in  this  deplorable  condition,  up  came 
thia  moh ;  and  had  it  not  been  that  one  Mr. 
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Arcbbold,  who  is  a  gentleman  of  great  homa* 
nUy,  and  well  deserves  the  iofhience  be  has  in 
that  coontrv,  interposed  and  reseiled  him,  half 
dead  already  in  the  ditch,  from  their  violence^ 
there  had  been  a  speedy  end  put  to  all  tbii 
gentleman's  right  and  pretence  to  the  AntMsley 
estate,  by  an  enci' being  put  to  his  life.  My 
lord,  we  will  shew  your  lordship  the  oonditMn 
that  this  Otafortunate  gentleman  #aB in;  ho«r 
he  lav  in  the  ditoh  till  he  was  taken  away 
sneeenhssa  and  senseleaato  Newbridge,  in  a 
cnaise,  beinr  not  able  to  ride  or  stand,  and  bia 
life  despaired  rffhr  some  months. 

Now,  my  lord,  I  have  only  one  other  prin- 
cipal fhct,  concerning  this  matter,  to  troubla 
you  with,  which  I  am  instructed  to  charge  tord 
Anglesea  with  in  the  most  expreaa  terms ;  and 
that  is,  when  the  mob  had  returned  from  th« 
pursuit  into  the  field  where  lord  Anglesea  was, 
some  of  them  )weing  him  impatient  to  know 
what  was  done,  ihej  cried  oot  to  him,  By 
G  d,  my  lord,  be  ia  killed,  he  is  dead.  I 
cannot,  without  violenoe  to  mj^wlf,  mcotloii 
what  is  said  to  have  dropped  from  that  lord 
upon  the  ooeaskm,  and  wouM  be  pleased  I 
could  mistrust  the  truth  of  it  $  hot  1  am  io< 
structed  to  sav  he  could  not  conceal  the  emo- 
tions of  joy  wDieh  he  felt  (rn  these  glad  tidmgv^ 
but  cried  out,  I  am  glad  of  it,  then  all  ia  welt« 
So,  my  lord,  this  that  was  intended  to  be  the 
most  tragical  scene,  and  came  within  a  bafa^tf 
br«adtb  of  it,  I  say,  bv  the  interpositioii  of  Pn»» 
videnoe,  falls  out  to  be  this  day  but  a  finable 
offence;  therefore  I  sball  not  trooUe  year 
lordship  any  further  with  tbe  circumslaDcea  of 
thia  fact ;  they  will  come  oot  nnore  emphati- 
cally upon  tbe  testimony  of  the  gentleaicD« 
who  have  had  n^ore  reason  to  have  fUt  tfaeni 
than  I  have.  We  shall  examine  but  a  few  oat 
of  many  witneasea,  and  shall  endeavour  to  lay 
thia  matter  before  your  lordship,  withoiit  taking 
up  more  of  your  time  than  an  offence  of  this 
public  nature  can  deserve  from  a  court  of 
justice. 

Mr.  Mae  Mantii.  My  lord,  aa  the  case  baa 
been  stated  to  yon,  I  shall  trouble  your  lordabip 
but  with  a  few  words ;    which  are,  that  aa  tb« 
circumstances  of  this  assault  will  bo  a  graat 
aggravation  of  the  crime,  so  will  they  increase 
the  punishment:  and  this,  my  lord,  will,  in 
evidence,  appear  to  you  to  be  an  offence  of  aa 
rude,  angry,  and  revengeful  a  nature,  aa  ever 
appeared  in  a  court  of  justice.    We  have  tba 
happiness  to  have  alive  at  thia  day  tbe  gen- 
tlemen thus  assaulted,  to  shew  your  lordshijp 
and  tbe  jury  the  danger  and  violence  of  tbia 
assault.    1  sball  call  one  of  the  gentletoeii — 
Mr.  Mac  Kercher,  wbd  will  tell  you  in  what 
manner  and  by  whom  he  was  assaulted ;    and 
(what  will  still  more  heighten  this  offence)  tbe 
quality  and  dignity  of  the  offenders,  the  tim^, 
and  place  where  oomtnilted.     My  lord,  tb^ 
Curragh  of  Kildare  was  the  place  where  thia 
assault  was  made$  the  time  when  it  was  gifen, 
ti'hen  thousands  of  peraons  were  assembled  at  * 
public   horse-race;    one  of  the  offenders,  a 
noble  peer  of  thia  kingdom  $   and  anotbtr  of 
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then  mtbe«oanii«ionoftliep«ice;  fta4  the 
BMBBfr  of  h,  which  he  wiU  tdl  yen,  will  ap- 
pear le  yeo  to  be  withoat  env  the  teest  praio* 
cMion.  Thisi  geatteliieo  of  the  jury,  will  ?ery 
particolariy  .and  rery  fully  appear  te  you, 
froin  the  e? ideuce  which  we  ahall  lay  bdlore 
yoa. 

Mr.  Morgun*  Here  are  four  pereoiu,  my 
lord,  coneenied  io  the  four  se? era!  iDdictineottf 
BOW  dcpeodbg,  and  thev  are  all  ioduded  ia 
each  inuictmeiit ;  but,  1  hope,  if  it  appears  that 
any  one  or  more  of  them  is  not  affected  by  the 
eridcoce  that  shall  be  given  on  behalf  of  the 
crown  upon  any  one  particular  indictment, 
auch  penon  or  peraons  shall  be  allowed  to 
gtre  testimoDV  on  behalf  of  such  of  the  traver- 
iena  as  shall  be  affected  by  the  evidence  given 
on  behalf  of  the  crown  on  such  particular  in- 
dictment. Suppose,  for  the  purpose^  it  should 
appear,  upon  the  indictment  for  the  assault 
upon  Mr.  Mac  Kerober,  that  one  or  more  of 
the  gentlemen  mentioned  in  that  indictment  is 
not  gnilty  of  the  charge  hud  in  that  indictment, 
k  would  be  against  reason  that  such  innocent  per- 
son should  not  be  admitted  as  a  competent  wit- 
ness on  that  indictment,  and  highly  injurious  to 
such  of  the  traversers  (as  may  t«  affected  by  the 
rvidenee  on  behalf  of  the  crown)  not  to  have  the 
benefit  of  that  persoii's  testimony,  who,  by  the 
evidence  on  behalf  of  the  crown,  has  no  guilt 
imputed  to  him  on  that  iiartieular  indictment ; 
and  may,  perhaps,  be  able  to  give  a^  good  an 
account  of  the  matten  charged  in  that  indict- 
ment as  any  witness  on  behalf  of  the  crown  can 
pretend  to  give.  For  this  reason,  and  in  as 
much  as  these  several  indictments  are  but  mere 
aocosstions,  I  humbly  conceive,  that,  after  the 
evidence  for  the  crown  is  given,  the  jury  should 
be  sent  out  to  consider  of  their  verdict,  as  to 
such  of  the  traversers  separately,  as  we  appre- 
hend shall  not  be  affected  by  the  evidence  given 
on  behalf  of  the  crown  on  any  ono  particular 
indictment,  and  if  they  are  acquitted,  that  we 
may  be  at  liberty  to  examine  them  as  witnesses 
fi»r  the  other  traversers  on  that  indictment. 

Coarl.  This  vrill  be  almost  an  impossibility ; 
it  will  be  an  impracticable  thing,  as  this  case  is 
slalsd  by  Mr.  Harward,  to  keep  the  indictments 
sqiarale ;  but,  however,  I  don't  see  that  the 
ypsing  on  with  them  all  together  will  afiect  you 
m  this  point. 

Mr.  morgam.  If  the  gentlemen  concerned 
for  the  crown  shall  qot,  in  the  course  of  their 
exsaunatioB,  particularize  the  indictment  to 
whiefa  they  produce  this  or  the  other  witness, 
but  examine  each  witness  to  all  the  indictments 
generally ;  from  thence  a  necessity  arises,  on 
our  part,  to  take  notice  what  witness  or  wit- 
Bcssea  spoke  to  this  or  that  indictment,  and  to 
what  person  or  persons  mentioned  in  this  or  that 
indictosent;  for  otherwise,  according  to  this 
scheme  of  including  four  persons  in  four  several 
iadickaiettts,  a  man  may  lose  the  benefit  of  the 
testimony  of  bin  most  material  witnesses, 
nothing  more  being  necessary  to  be  done  to 
strip  him  of  tfaatbenefit|  than  to  have  bis  wit* 
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included  in  the  same  indictment  with 
himself,  be  they  never  so  innocent  of  the  charge 
contained  therein ;  the  consequences  of  which 
must  be  very  fatal,  if  the  law  has  not  pre* 
scribed  some  method,  whereby  such  witnesses, 
ttotwitlistanding  such  indictment,  are  to  be  at 
liberty  to  be  examined ;  and  1  must  heg  leav# 
to  rely  upon  it,  that  such  method  is  known  in 
law,  and  is  what  I  have  before  mentioned. 

1  say  therefore,  my  lord,  if  tbiH  prosecution  if. 
to  be  managed  and  proceeded  upon  in  thai 
manner,  though  any  one  or  more  of  these  tra» 
versers  should  be  guiltless  as  to  three  of  the  iiH 
dictments,  yet  be  or  they  can't  be  examined  for 
any  of  the  other  traversera  upon  all  or  any  of 
those  three  indictments ;  betSMise  all  the  tra* 
versers  being  upon  their  trial  upon  the  four  in* 
dictments  at  one  and  the  same  time,  and  tha 
examination  on  behalf  of  the  crown  betn^  ap* 
plied  to  all  the  four  generally,  such  guilUesa 
person  as  to  three  of  the  indictments,,  being 
guilty  as  to  the  fourth,  cannot  be  examineu 
upon  any  of  them,  because  by  that  means  ha 
may  possibly  set  about  swearing  himself  off 
of  the  ehaige  of  the  fourth  indictment,  whicb 
perhaps  by  the  evidence  on  behalf  of  the  crown 
might  be  brought  home  Io  him.  Soppoee,  for 
the  purpose,,  that  Mr.  Jans  is  innocent  aa  to  tha 
assault  upon  Mr.  Mac  Kercber,  yet  y^nr  lord- 
ship will  not  suffer  him  to  be  exammed  upon 
tliat  indictment,  because  there  is  another  in* 
dictment  open  which  he  is  on  his  trial  at  tha 
same  time,  and  upon  which  he  may  poesiblj^ 
be  tbund  guilty. 

Court.  You  won't  be  under  any  diffienlty  at 
all  by  proceeding  upon  all  the  indictmeata  toga* 
ther ;  for  suppose  now,  Mr.  Jans  shajl  be  affect* 
ed  with  evidence  given  upon  two  of  these  in- 
dictments, but  with  none  upon  the  third ;  why 
then  I  shall  tell  the  jury,  that  to  such  an  in* 
dictment,  and  such  an  one,  they  are  to  rccetva 
evidence  against  Mr.  Jai^s,  and  to  such  not. 

Mr.  Harward.  I  apprehend  this  course  thai 
we  are  proceeding  ia  is  the  proper  one,  that  tha 
Court  may  be  thoroughly^  satisfied  of  the  natoia 
of  the  fact. 

Daniel  Mac  Ktrcher^  esq.  sworn. 

Mr.  Malane,  I  desire,  my  lord,  that  the  tra- 
verser who  has  now  submitted  to  the  indict- 
ments, may  go  out  of  court,  whilst  the  other 
witnesses  are  examining. 

Angta  Byrne  is  ordered  to  withdraw. 

Mr.  Mae  Mantu.  Mr.  Mac  Kercber,  wtra 
yon  assaulted  at  the  races  of  the  Cunragh  byt 
any  and  what  penoos— and  in  what  manner  f 
Tell  the  whole  afiair. 

Mr.  Mac  Kereher.  Ai  well  as  my  memor|i 
can  suggest  aHer  so  great  a  distance  of  time,  I 
will.  Upon  the  14tb,  the  first  day  of  Abe  saoes^ 
Mr.  Annesley-*— 

Couri,  Ofwhat  month  P— Of  September,  mjf 
lord— Mr.  Annealey,  several  other  genllemea^ 
and  1,  came  to  the  Curragh,  for  the  dif  ersioa 
of-the  place. 

Mr.  Jlfac  Manns.  What  Mr.  Annealey  f-^ 
Mr.  James  Annesley. 
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>   Go  ODySir.-— We  had  not  been  long  there, 
vbeo  pasting  b  v  ^  tent  where  the  noble  peer, 
vho  i«  one  of  the  traversers,  stood  with  some 
other  people— — 
.    Raise  your  vokse. 

My  lord,  we  had  not  been  long  upon  the  race- 
ground,  when  lord  Anglesea,  who  was  standing 
at  a  tent  with  several  other  people,  called  out 
to  me  in  particular,  (pointing  to  me)  That  Mac 
Kercher,  though  he  appears  here  like  a  gentle- 
man, is  an  arrant  scoundrel ;  and  the  ooat  you 
see  upon  his  back,  I  saw  pot  above  a  month  ago 
in  Monmouth- street.  As  I  looked  on  this  of 
too  low  a  nature  to  deserve  resentment,  and  as 
1  came  there  with  a  firm  resolution  not  only  of 
keeping  the  peace  myself,  but  had  recommend- 
ed it  to  all  along  with  me,  I  took  no  manner  of 
ttotice  of  this  insult.  After  the  diversion  was 
•ver,  we  retired  to  Newbridge ;  and  on  the  Fri- 
day, the  last  day  of  the  races,  we  returned 
again  to  tiie  Curragb,  with  the  same  view  as 
bSfore,  of  seeing  the  diversion  of  Iheplaceonly ; 
we  arrived  there  as  the  first  course  was  at  an 
end ;  we  were  no  sooner  descried  by  lord  An- 
glesea's  coachman,  than  he  immediately  drove 
Bis  coach  and  six  full  bntt  at  us. 
*   At  whom,  Sir  P— At  Mr.  Annesley,  the  other 

gentlemen  of  our  company,  and  myself. 

This  he  repeated  three  or  four  difierent  times, 
which  we  as  often  avoided ;  at  length,«wben 
lie  found  we  could  not  be  provoked  by  that  be- 
haviour, be  began  in  a  mm  and  inscnent  man- 
ner to  intuit  Mr.  Annesley. 

Who  did?— The  coachman,-— Calling  him 
Shoe- Mack,  shoe-boy;  when  be  found  that 
Mr.  Annesley  did  not  seem  to  take  any  notice 
•f  it,  be  repeated  the  insult,  and  at  length 
pointed  out  to  him,  There  he  is,  the  shoe-boy. 

Whom  did  he  point  to,  Sir  ? — ^To  Mr.  Anbes- 
ky,  my  kNnd.*-Though  I  thought  this  a  very 
great  insolence,  and  scarce  to  be  borne,  yet  I 
would^ot  resent  it  upon  the  fellow,  as  he  was  a 
iervant;  hot  thought  it  more  advisable  to 
complain  to  lord  Angleoea,  to  the  noble  peer  his 
Blaster,  and  expectd  proper  redress  from  him. 
Accordingly  I  went  to  look  for  him,  and  it  was 
iome  time  before  1  found  biro.  At  length  1 
was  told  that  he  was  at  the  winning-post,  m  the 
middle  of  a  great  circle  of  genuemeb,  and 
ptliers,  who  had  assembled  there  in  relation  to 
some  disputes  that  had  happened  about  the 
horses.  1  came  qp  in  the  civillest  manner  I 
could,  and  said.  My  lord,  I  beg  leave  to  speak 
with  your  lordship  aside ;  I  was  unwilling  to 
expose  the  fad  before  the  crowd,  and  for  that 
feason  I  caHed  him  aside,  to  acquaint  him  of  it  in 
a  proper  manner ;  whether  he  misapprehended 
me  or  no,  I  can^t-tell ;  but  be  replied.  This  is 
no  time  nor  place ;  jou  see  1  have  no  pistols 
More  me.  i  told  him.  For  what  I  have,  to  say 
to  your  k)rdship,  every  time  and  place  is  pro- 
per ;  I  come  only  with  a  complaint  against  one 
of  your  servants,  who  has  insulted  a  gentle- 
Inan ;  aiid  I  should  be  glad  to  know,  my  lord, 
whether  it  be  by  vour  orders  or  approbation  he 
behaveth  so,  Mv  lord  asked  me,  who  the 
geatlemaa  was  that  was.  insulted.    1  pointed 


out  to  Mr.  Annesley,  who  stood  behind  out 
of  the  circle,  and  out  of  the  crrowd,  and  said. 
That  is  the  gentleman,  my  lord.  To  which, 
he  replied.  He  a  gentleman !  a  shoe -boy,  by 
God,  a  blackguard  and  a  thief.  One  or  two 
who  stood  by  tlie  noble  lord,  upon  that,  said. 
What,  my  lord,  will  von  turn  otF  your  servant 
for  that  scoundrel  f  I  have  omitted  something, 
my  lord,  I  beg  pardon ;  I  likewise  said,  As 
tlie  affront  was  very  public,  it  is  proper  the  sa- 
tisfaction should  also  be  so,  therefore— it  is  ex- 
pected thatyou  should  strip  you» servant,  and 
turn  him  off  in  the  field. 

[Bf  r.  Baron  Moonteney  here  lets  the  jury 
know  what  Mr.  Mac  Kercher  bad  hitherto 
said  ;  and  then  says.  Repeat  that  again,  thai 
the  jury  may  hear,  the  very  words.] 

Mr.  Mac  Kercher.  I  said.  That  as  the  af- 
front waa  very  public,  that  it  was  expected  his 
loitlship  should  give  adequate  satisfhction, 
which  was,  that  he  should  strip  the  servant  of 
his  livery,  and  turn  him  off  on  the  ground ;  or 
words  to  that  effect/ 

Mr.  Harward.  Are  you  positive  that  you  ex- 
plained yourself  in  such  a  manner  that  be 
could  not  mistake  yon  ?— 1  am  satisfied  I  did. 

Court,  And  after  this  it  was  some  gentlemen 
said,  What,  will  you  turn  off  your  servant  for 
that  scoundrel? — It  was  after  this  that  some 
gentlemen  interfering,  said  that. 

Mr.  Jlfoc  Manut,  Do  you  know  who  said 
that  ?— 1  cannot  be  positive,  but  1  think  it  wa» 
the  same  person  that  struck  me  afterwards ;  I 
think  it  was  Francis  Annesley. 

Are  you  sure  it  was  he?— 1  sav.  Sir,  I  can- 
not be  positive.  Lord  Anglesea  then  said,  No^ 
by  G— d,  I  won't ;  and  you  are  a  villain,  « 
scoundrel,  and  a  thief;  and  a  great  deal 
more  of  the  like  decent  sort  of  language  be 
gave  me. 

Court.  Whom  did  my  lord  AppljT  to  when  be 
said  that  ?— «To  me,  You  are  a  villain,  a  scoun- 
drel, and  a  thief;  as  near  as  I  can  recollect, 
those  are  the  very  words.  With  that  I  believ«| 
1  might  say,  in  return.  That  his  lordship  lied, 
and  that  he  durst  "hot  single  himself  out  and 
tell  me  so.  Whereupon  five  or  six  .persons, 
whom  I  don't  know  (but  Mr.  Jans  waa  one  of 
them)  called  out.  My  lord,  you  shan't  go  fight 
such  a  scoundrel ;  here  are  abimdance  of  peo- 
ple to  go  out  with  him.  My  lord,  1  don't  kiio«i^ 
whether  it  was  precisely  at  that  point  of  tima 
or  not,  when  a  gentleman  came  and  struck  mm 
on  the  head  ;  but  I  think  it  was.  ' 

Mr.  Mac  Munut.  Who  was  that  gentleman? 
—It  was  Mr.  Francis  Annesley,  of  Ballysax.    . 

Do  you  see  him  in  court  ?-— That  is  the  gen  • 
tleman. 

Court,  With  what  did  he  strike  yon?— 
With  the  butt  end  of  a  whip  ;  which  strokn 
occasioned  a  contusion;  and  there  was  a 
little  bit  of  the  skin  broke,  which  occasioned  a 
bleeding. 

What  further  passed.  Sir  ?— I  returned  the 
blow,  my  lord,  with  the  lash  end  of  my  whip.* 
I  had  a  case  of  pistols  before  me,  but  would 
not  make  use  of  them  in  the  crowd,    lliea 
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lOTd  Aofiem  fiodiBf  biawilf  to  wM  wp* 
portod,  nked  bioMett  op  io  bit  ttinropt,  m- 
eotied  tba  popolaoe,  amf  all  Uwc  were  pmeot 
tbcfe^  and  poured  oul  •  great  deal  of  aQunriloos 
Um^^mge  afEaioet  Mr.  ilootelf j. 

Go  GO,  Sin— Deelared»  That  be  wta  not  hit 
kmbcr'B  lawful  aob,  but  a  baetard  of  Ju^y 
Laiidy'a,aiid  a  eboe- black.  Wbcn  I  perceived 
lord  Aoglewa  attended  by  io  great  a  crowd, 
wbo  seeoed  all  to  tide  witn  biro,  I  began  to  be 
apprebeosive  that  tbere  might  be  loaio  danger 
of  a  dongn  againet  Sir.  Annealev,  and  tbei»on 
I  called  to  Mr.  Gooetry  and  Mr.  Kennedy,  wbo 
were  two  of  our  company,  to  come  away.  I 
nyaelf  turned  about  my  horse  immedMtely, 
aod  went  in  quest  of  Mr.  Annesley.  1  bad  no 
•oooer  turned  my  borse,  but  I  beard  lord  Ad- 
gleeea  (fiir  1  know  his  touw  ?ery  well)  call  out 
distinetiy,  Tbere  is  ^  of  the  Tillains,  knook^ 
bimdowa. 

Mr*  3lec  Mmnu,  Did  yoo  see  my  lord  An- 
glesea  when  he  said  so?— I  did  not;  but  1 
know  bis  ? oice  perfectly  well. 

Are  yon  positi? o^ou  know  bis  voice  T^^l  am 
positiv.e  I  know  his  voice,  if  one  voice  can  be 
dastiittoisbed  from  another. 

What  were  the  words?— Tbere la one  of  the 
villains,  knock  hiqi  down* 

Did  yoo  hear  bim  name  any  person's  name  f 
— *I  heard  him  name  Mr.  Giooftry,  and  say, 
thai  That  Goostry  is  one  of  tbe  greateet  villains, 
knock  bim  down.  And  I  apprehend  that  it 
was  then  that  Mr.  Goostry  was  struck,  tboogh 
1  did  not  SOS  it.  1  wenvin  i|Qestof  Mr.  An- 
nesley^ and  when  I  found  him  carried  htm  a 
little  asido  from  tbe  crowd.  We  had  not  been 
tbere  half  a  mioute«  when  one  of  my  servants 
nod  a  gendemsn  or  two,  stcanprs  ta  me,  came 
up  to  us,  and  with  great  emotion  and  concern 
said.  For  God's  sake  gat  away,  get  yon  gone 
ms  fast  as  you  csn,  there  itams^  tomorder 
yoo  all. 

Who  were  they  that  said  so  ?— There  was  a 
groom  belonging  to  us ;  but  I  don't  know  the 
others. 

Mr.  Btggi.  Was  it  tbe  groom  er  tbe  gentle- 
men  that  deatred  you  to  get  away  P-The  groom 
caose  first* and  desired  us  to  gooffs  I  did  not 
give  credit  to  what  he  said,  being  rssolvcd  to 
wait  there  till  our  company  joined  us  ;  but 
immediately  tbere  came  up  two  gentlemen, 
and  said.  For  God's  sake,  gemfenien,  get 
away  as  fast  as  you  can,  for  there  is  a  design  to 
moraer  you. ' 

Coon.  Who  was  with  yoo  at  this  time  f— 
Mr.  Annesley  only ,— Tbe  two  gentlemen  varied 
in  tbeir  expression  a  |ittle  ;  m  the  one  said. 
Gooff,  for  there  is  a  design  to  murder  Mr.  An- 
oesley  and  yoo ;  and  tbe  other  said,  For  God's 
mk»  go  off,  rar  voo  will  all  be  mordered.  Upon 
whieli  1  desired  Mr.  Annesley  to  put  spurs  to 
his  hene,  and  wo  galloped  away  at  a  gentle 
caster.  We  had  not  gone  above  60  or.  60 
yaida,  when  we  peroeived  people  moving  after 
OB,  which  made  us  whip  and  spur  our  horses ; 
but  Mr.  Annesley  was  mounted  on  a  borse  that 
tel  more  speed  than  mine,  and  be  made  a 
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great  deal  of  way  before  me.  Tbere  was  a 
gentleman  pawing  by,  one  Mr.  Hacket, 
ttioonted  upon  a  good  borse,  and  1  desired  him 
to  keep  chMo  to  Mr.  Annesley.  After  we  bad 
pa«sed  over  the  sod,  tbe  Curragh  grouod,  and 
bad  entered  into  the  road,  a  lane  leading  to 
Newbridge,  a  good  way  up  tbe  lane,  tbere  I 
found  Mr.  Annesley  lying  in  a  ditch. 

Wberebdnts  was  that?— A  good  way  up  the 
lane,  leading  from  tbe  Curragb  to  Newbridge, 
apeecbless  and  senseless,  and  as  1  imagined 
dead,  my  tord.  1  found  him  with  seven! 
people  about  him,  to  tbe  nomber  of  nine  or  ten. 

Do  yoo  know  these  persons  ?— Why  realty 
there  are  two  that  I  can  now  jeoollect ;  one 
Mr.  Arcbbold,  quite  a  stranger  to  me  at  that 
time ;  and  a  gentleman,  who  ui  an  attorney 
in  Dublin,  I  think  bis  name  is  Reravan,  or 
Gochnn. 

Go  on,  Sir,  if  yoo  please.— Tbere  was  a  sor* 
geon  called  for. 

Do  yoo  know  who  the  soigeon  was  ? — ^That 
gentleman,  Mr.  Hacket,  wbo  I  had  spoke  to, 
and  who  bad  passed  me.  I  don't  know  whe- 
ther be  had  lanceta  himself,  or  borrowed  lan- 
cets, but  bo  attempted  to  bleed  Mr.  Annealey, 
and  be  couhl  get  no  blood.  In  this  cooditioii 
Mr.  Annesley  continued  for  about  three  quar* 
ten  of  an  hour,  to  tbe  best  of  my  judgment ; 
and  tbere  being  no  carriage,  nor  be  able  to  get 
on  horseback,  I  rode  directly  to  the  inn,  to 
order  the  ooach  which  had  braoght  us  from 
Dublin  ;  but  before  tbe  coach  was  ready,  ho 
was  brought  to  the  door  of  tbe  inn  in  a  chaise. 
I  don't  know  whether  I  ought  to  go  any  fur- 
ther, or  to  relate  what  passed  the  next  day. 
which  had  still  a  darker  and  more  wicked 
complexion. 

durt.  Goon,  Sir. 

Mr.  Aforgea.  I  hope  your  lordship  will 
think,  that  as  these  indictments  are  indictments 
for  assaults  committed  upon  tbe  16th  of  Sep- 
tember, any  thing  that  happened  after  that  day 
is  not  proper  to  m  given  in  evidence,  and  more 
es|lBoially  as  tb^  are  not  laid  with  a  *  Gonti- 
nuando,'  and  therefore  submit  it  to  you,  wbo- 
ther  it  should  not  be  given  in  diieotion  totbo 
gentlemen  of  the  other  side  not  to  travel  Into 
tbe  trenaactiona  of  any  snbseqtient  day.  I 
think  every  fact  before  that  day  relative  to  tbo 
fact  laid  in  the  indictmenta  is  pro^  to  so  to 
tbe  jury ;  but  any  distinct  transactions  of  tho 
following  day,  no  way  relative  to  ouch  iact, 
are  toot  proper  to  go  to  them,  and  therefore 
ought  not  to  be  admitted  as  evidence,  and  more 
espedaUy  as  tbe  traversers  can't  be  snpposed 
to  be  prepared  in  any  defence  thereto,  nol 
beift^  charged  with  anything  hot  what  was 
nrevioos  to  tho  ]7tb.  I  apfirehend  that  Mr. 
Mao  Kercber  is  just  about  giving  an  account 
of  what  happened  on  tbe  17tb,  wnich  I  con* 
oeive  ia  no  wav  mattrial  or  relative  to  these  in- 
dictments, and  therefore  hope  that  the  erideaco 
only  that  be  can  give  to  tno  very  facta  teid  in 
the  indictments  wiU  be  admitted,  and  looked 
upon  aa  proper  evidence,  and  no  other  per- 
mitted by  your  lordship  to  go  before  tbe  juryi 
P 
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Courf .  1  hope  *yoii  wont  mmeoeMirilv  Iom 
time  about  matteri  that  are  oMoos,  umi  need 
no  debate.  To  be  eure,  any  thing  not  relative 
to  the  fiMst  ii  improper  to  be  ipven  in  eridence, 
or  to  come  into  the  eonrideration  of  the  jury ; 
but  any  thin^  relattre  to  the  fact,  which  can 
lielp  to  explain  it,  whether  before  or  after  it 
happened,  ia  extremely  material  forthecon- 
aideratbn  of  the  court  and  the  jury.  Tbia  case, 
or  caaea  of  the  like  nature,  1  have  heard  orae- 
tiaed  a  hundred  and  a  hundred  timet;  fori  did, 
for  three  or  ionr  }eara  together,  constantly 
attend  in  a  place  where  aaeh  caaea  at  this  were 
carried  on,  and  I  firand  it  aiwaya  the  practice 
lor  every  thin}?  tending  to  shew  and  explain  the 
ftct,  whether  it  happened  before  or  afler  the 
committal  of  it,  to  be  allowed  as  proper  evi- 
dence. 

Mr.  Spring.  My  lord,  I  own  it  is  very  pro* 
per  for  every  thing  to  be  given  in  evidence  re- 
lative to  the  fcbt ;  but  notnii^  can  relate  to,  or 
be  the  occasion  w  this  fact,  but  what  happened 
belbre  it  was  committed ;  tad  therefore  it  is 
highly  improper  to  take  in  any  supplemental 
transaotioB  or  the  followinff  day,  no  way  rela- 
tive to  the  fact  lor  which  toe  traveiiera  atand 
indicted,  and  which  can  only  serve  to  faiflame 
the  minds  of  people.  1  think  it  enonj^h  for  us 
to  have  prepared  ouraelvea  for  any  actiooa  that 
happened  before  the  l^th,  and  not  be  called 
upon  to  aaswier  for  any  thing  that  occurred  after 
indictnients  were  laid,  and  no  way  relative  to 
it.  This  has  been  the  constant  practice,  and  I 
think  it  to  be  as  clear  as  any  thinff  in  the  whole 
conne  of  the  proceediogi  of  the  law. 

The  Counsel  for  the  Traversers  were  over- 
ruled in  their  objection. 


Mk  MtUone,  I  desire,  since  Mr.  Mac 
Kercher  is  permitted  to  proceed,  that  he  may 
be  confined  to  the  transactiona  of  the  next  day, 
which  are  relative  to  the  fact  only. 

Omri.  I  shall  take  care  to  Confine  him  to 
•nch  evidence  aa  ia  proper.    Go  on.  Sir. 

Mr.  Mac  Ktreher.  We  went  early  to  bed, 
with  a  design  to  get  op  in  the  morning  betioMs, 
and  return  to  Dublin;  but  before  we  could 
get  out  of  our  beds  in  the  nomiog,  we  were 
alarmed  by  the  landlord  of  the  hooae  and  hb 
aervants,  who  acquainted  ua,  that  the  ways 
were  beset  all  round  the  house  With  a  great 
number  of  people  with  all  sorts  of  weapons; 
jand  that  he  apprehended  it  was  with  a  wicked 
design  against  the  life  of  Mr.  Annesley,  and 
tiie  other  gentlemen;  that  acme  of  them, 
he  knew,  bJonged  to  lord  Angleseai  and  others 
to  Mr.  Francis  Annialey. . 
.  Cour^.  *  What  was  that  man's  name?-«^ 
Burchell.  We  got  out  of  our  beds,  and  ex- 
pectiiy  the  worst,  put  ourselves  m  a  posture 
of  defence. 

Go  en.  Sir.— TMs  alarmed  us  a  good  deal, 
mv  lord,  and  we  got  out  of  bed,  and  put  our- 
aelvea ia  a  posture  of  defence.  The  eame  ad  • 
?icea  were  repeated  over  and  over  again  to  us. 

By  the  sanMs  persons,  or  by  others  r^^fiy  the 
same  and  other  persona.    Several  gentlemen 


that  lodged  in  the  same  house  that  night,  who 
were  not  of  our  company,  were  very  much 
alarmed,  got  their  horses,  and  rode  away. 

l>o  you  know  who  they  were? — 1  don't 
know,  my  lord:  Mr.  Hacket  and  one  Mr. 
Carrick  stayed ;  perhapa  they  can  givO  you 
some  account  of  them.  We  were  likewise  told, 
before  we  could  venture  down  stairs,  that  the 
passage  was  occupied  by  thi^,  four,  or  more 
of  lord  Anglesea's  people,  armed  in  a  very  ex- 
traordinary manner. 

From  whom  bad  yon  that  information  P^-^ 
From  thejandlord,  (wm  Burchell.  My  lord^ 
as  our  company  waa  not  very  numerous,  and 
conaequently  not  able  to  defend  ouraelvea  long 
against  such  a  multitude,  we  fell  upon  a  atra- 
tagem,  which  was,  to  make  the  landlord 
whisper  amongthem.  That  we  expected  a  troop 
of  horse  from  Dublin.  In  a  sliort  time  after  he 
acquainted  us,  that  he  had  whiapered  it  about, 
and  he  believed  it  would  have  the  desired 
efiect,  for  some  of  them  were  frightened.  I 
then  ventured  ^wn  stairs ;  I  no  sooner  came 
down^  hot  1  waa  seized  upon  by  one  Michael 
Lacy  (attended  by  a  constable),  who  is  a  prin* 
dpai  agent  of  lord  Anglesea's,  as  I  am  in- 
formed. I  naked  the  conatable  at  whose  in- 
stance I  was  arrested ;  Lacy  answered  me,  it 
was  at  my  lord  Angleaea's,  and  produced  a 
warrant  from  one  Mr.  Benjamin  Fish,  a  justice 
of  peace  of  that  part  of  the  country.  I  told 
La^,  that  my  kird  Angleaea  had  no  occaawn 
to  fcMring  all  tnia  crowd  together  with  arms  to 
seize  upon  gentlemen,  who  were  always  ready 
to  submit  to  the  king's  orders  wherever  they 
appeared,  unless  he  had  acme  wicked  design  to 
execute  under  that  colour.  However,  1  de^ 
sired  him  to  jvalk  up  stairs,  that  I  would  follow 
him,  and  give  bail. 

What  waa  the  warrant  for  r— For  an  assault. 
Lord  An^esea  bad  sworn  exsminationa  against 
me,  Mr.  uoostry  and  Mr.  Kennedy,  for  an  aa- 
aauit  the  preceding  day  upon  the  Curragb, 
wherem  he  had  sworn  that  be  was  in  fear  and 
danger  of  his  life,  as  I  waa  told. 

Go  on,  Sir.— La^  walked  up  stairs,  and  I 
ahewed  him  Mr.  Ciooatry  and  Mr.  Kennedy* 
tiie  other  gmidemen  that  were  chaiged  with 
the  Mttolt ;  they  likewiae  submitted.  We 
breakfosted,  and  ordered  the  coacl^to  be  got 
ready  to  carry  us  before  a  joatice  of  peace,  to 
give  ban ;  they  struggled  hard  to  liave  us  go 
back  towarda  the  Curragh  to  give  bail ;.  but  we 
toki  them,  tfiat  aa  we  were  going  forward  to 
Dublin,  it  waa  more  reasonaUe  we  should  give 
bail  to  a  justice  on  the  way ;  in  which  we  pre- 
vailed, and  went  into  the  coach  J 

Who  went  into  the  coach?— •Mr.  Kenfedy, 
and  I,  and  Mr.  Carrick,  one  of  the  ffentlemeii 
that  waa  to  be  our  bail.  We  would  not  ao 
much  as  carry  a  aword,  nr  any  sort  of  weapon, 
aa  we  looked  upon  ourselves  to  be  in  the  condi- 
tion of  priaonera,  and  respected  the  laws.  Mr. 
Annesley  rode  with  pistols,  as  he  waa  not 
charged  with  any  assault;  Mr.  Gooetrv,  the 
aervanta,  and  Mr.  Hacket,  itNle  along  with  him. 
We  had  not  gone  for  from  Newbridge,  in  our 
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way  towards  NaMt  when  the  ooacb  was  stop-  I 
ed,  aud  Mr.  Goostry  came  up  and  alarmed  ua. 

Who  atopped  the  ooach  r — Mr.  Gooatrv  ; 
and  told  ua,  that  there  was  a  man  there  that 
was  gaping  to  shoot  Mr.  Aonesley,  aod  de- 
aired  we  would  take  him  into  the  coach.  I  Ibr- 
g^t  to  acquaint  your  lordship,  that  Lacy  fol- 
wed  us  likewise,  armed  witli  pistols. 

Oo  horseback? — Oo  horseback. 

Go  0D9  Sir.— When  we  were  about  half- 
way, we  were  met  by  seferal  people  from 
Naas,  who  had  beeu  informed  of  oar  danger, 
and  came  to  our  assistance ;  aod  in  this  order 
we  went  to  MaaS|  with  all  this  crowd  atteo^^iog 
us. 

.flow  many  met  you  from  Naas F— There 
were,  I  believe,  about  fourteen  or  fifteen  peo* 
jde.'  We  sent  for  the  magistrate  of  the  pwoe, 
one  Mr.  Bonner  (who  ia  now  here  in  this  town), 
told  him  what  had  happened,  aod  desired  that 
one  Angus  Byrne,  who  at  that  time  called 
himself  a  serrant  to  lord  Anglesea,  and  carried 
a  rifled  barrdled  piece,  might  be  ejmmined  for 
wbai  purpose  he  earned  it.  Before  the  ma- 
gistrate would  proceed  lo  examimtion,  he 
woohl  aee  whether  the  piece  was  loaded  or  not. 
It  was  a  screw  barrel ;  the  barrel  waa  un- 
screwed in  the  presence  of  the  magistrate,  as  I 
was  told  by  Mr.  Backet  and  Mr.  Carrick,  who 
unscrewed  it,  and  they  extracted  eight  bullets. 
Then  Angus  Byrne  was  called  into  the  room, 
where  there  were  nine  or  ten  gentlemen  pre- 
sent, and  examined.  He  was  asked.  Whose 
gan  that  was  f  He  answered.  It  ia  my  lord 
Anglesea's.  What  were  you  to  do  witn  this, 
gun  ?  I  waa  desired  to  pursue  Mr.  Lacy's  di- 
rections. What  diredtioos  had  Mr.  Lacy? 
To  that  he  answered  in  general,  In  case  there 
had  been  a  rescue ;  wiAout  explaining  him- 
self any  further.  Then  he  was  asked,  In  case 
of  a  rescue,  what  was  he  to  do  with  this  gun, 
loaded  aa  it  waa  with  eight  bullets  ?  Lacy  upon 
that  came  up,  and  told  him,  Sir,  answer  no 
more  questions,  you  are  not  obliged  to  answer. 
Then  Lacy,  pretending  to  be  lord  Anglesea*s 
•errant,  and  claiming  the  gun  as  lord  Angle- 
sea**,  the  gun  (indeiHl  contrary  to  my  opinion) 
waa  delivered  to  him  by  the  advice  of  another 
gentleman  who  was  present.  Mr.  Bonner,  not 
thinkinff  himself  sufficiently  authorised  to 
take  bail  in  a  caae  of  so  high  a  nature  where  a 
peer  vras  ccmoemed,  refemd  us  to  Mr.  John 
Bourke,  a  gentleman  in  that  neighbourhood ; 
from  whence,  after  bail  given,  we  proceeded 
to  Dublm.  I  have  narrated  the  principal 
facta,  aa  near  as  I  could  recollect  them,  my 
lord,  and  have  nothing  further  that  ia  material. 

Mr.  Harward,  Mr.  Mac  &ercher,  if  I  don't 
mistalie  it,  you  have  mentioned  that  you  were 
apprehensive,  I  think,  upon  the  information  of 
n  servant,  aiid.  two  gentlemen  that  yon  don't 
know,  who  came  up  to  yon  upon  the  Curragh, 
to  tell  yoQ  to  get  away  as  wol  as  you  could, 
that  yon  might  be  killed ; — yon  sa^,  you  were 
apprehensive  that,  you  aiid  your  friends  there 
woold  he  mmrderad ;  what  1  desire  is  this,  that 
jyin  wSl  attiify  tb«  Court  and  the  joryi  what 


your  reasons  were  for  apprehending  there  was 
that  design  ?— Why  resUy,  Sir,  I  bad  several  * 
intimations  k»ng  before  that  time,  of  brd  An«' 
glesea's  designs,  of  whiob  I  conld  give  many 
mfUnces,  were  It  proper,  on  this  occasion; 
and  I  saw  him  that  dav  supported  by  a  great 
number  of  people,  who  bore  no  agreeable^ 
countenances  }o  Mr.  Annesley,  or  any  of  our 
company  ;  these  I  thought  grounds  sufficient 
for  my  apprehensions. 

You  g^ye  an  acoonnt  of  a  rifled-barrelled  gm 
the  next  day;     were  there  any  other  arms 
when  those  people  came  to  apprehend  you,  and 
who  had  them  f—Yes,  Sir,  I  perceived  one  * 
man,  that  belonged  to  lord  Anglesea,  with  a 
pistol  on  each  w&  of  hll  breast.    He  was  one 
of  his  servants,  as  I  perceived  by  the  livery. 
[Cross-examination.  ] 
'  Mr.  Spring.   You  were jileased  to  say,  thai  • 
on  the  14th,  the  fhat  day  of  the  Curragh  raoea, 
you  were  insulted  by  lord  Anglesea? 

Mr.  Jlloc  Kercher,  Yes. 

Did  not  you  go  the  first  day  attended  by  a 
great  nnmber  of  gentlemen  and  servants,  all 
armed?  The  first  dav,  Sir? — I  believe  there.; 
were  about  three  of  tne  gentlemen  armed,  and 
two  servants. 

Were  they  armed  with  pistols  and. back*, 
swords,  or  with  pistols,  blunderbusses,  and  car- 
bines?— I  can*t  recollect  whether  these  were 
anyUunderbusa,  or  not. 

Were  the  servants  armed  ?•— They  were,  and 
always  were  when  we  travelled  in  England,  as  ^ 
well  as  there. 

Is  it  tlie  custom  to  go  to  racea  armed  ?-~^I 
don't  know  that  it  is  the  custom.  Any  gen* 
tleman  that  pleases  may  carry  arms,  if  he  will ; 
I  have  known  it  the  custom^  in  Scotland  for 
gentlemen  to  ride  with  furniture  and  pistols  ; 
and  I  saw  some  at  the  Curragh  that  day. 

Is  It  the  custom  in  BngUnd  or  Ireland  ? — I 
believe  not  of  late  the  general  UMge ;  but  any 
body  may,  if  they  please,  ride  in  furniture.     . 

You  said  juat  now.  Sir,  that  you  were  in- 
sulted the  first  day  ?-«-I  did  so. 

Can  you  take  upon  you  to  say,  that  It  was 
lord  Ao||;lesea  called  out,  and  gave  you  the 
opprobnous  language  you  roeiitioned  ?— I  caa 
take  it  upon  me  positively  to  say  it  waa  hc^ 
because  I  saw  him  and  (leard  him. 

Yon  saw  him  and  heard  him  ?-— I  did* 

Pray,  Sir,  had  not  you  reason  from  thenoa 
to  conclude,  that  if  you  went  thither,  you 
ahonid  meet  with  the  same  treatment  the  next 
day?— I  own,  I  might  have  reason  from  lord 
Anglesea's  behaviour,  and  atteinpts  before  thai, 
time,  to  apprehend  eveiy  thing  that-a  evil; 
and  it  waa  ror  that  reason  that  we  always  went . 
very  well  armed. 

Yon  went  therefore  apprehensive  of  ill  treat- . 
ment  ?— No,  Sir,  I  did  not  aay  I  waa  appro* 
henaive  of  ill  treatment  there  more  than  at 
any  other  place,  because  1  looked  upon  us  not 
only  to  be  under  the  protection  of  the  law,  but 
also  securer,  where  all  the  centlemeu  of  a 
country  were  assembled,  who  would  nol 
I  suffer  ua  to  be  iBiulted* 
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B«t  I  would  know,  bai  not  yoo  TCMIn  to 
expect  the  like  treaMnent  agsin? — I  bed  all 
the  MftBon  ID  the  world  to  expect  it  from  lord 
Angrleiea ;  bst  was  delci  mined  to  keep  out  of 
bis  way,  if  possible. 

Yoo  U  recollect  the  preparations  yon  made 
the  night  beforoi  fbr  any  possible  event  that 
might  happen  ?-^We  made  no  extraordinary 
pmoarations. 

Were  there  no  fresh  obargings  r->*We  al- 
ways chaigeour  eaibioes,  if  we  lia?e  any,  and 
pistols  er^y  morning,  when  we  ride. 

Were  not  yonr  serrants*  bhrndeibosses 
charged  ? — I  know  not  that  they  had  any. 

Pnijr,  Sir,  recollect  t|f e  diredtiotts  yon  gare 
for  imir  hMding  thehr  arms.«-^y  yonr  en- 
snaring qnestion,  yoo  seem  to  take  lor  granted 
that  1  gare  particniar  dhrections;  but  I  gave 
nojsarCMnriar  directioos. 

DM  yon  gnf«  any  general  directions? — ^I 
•Iways  gave  gemial  directions  fbrbaTingonr 
arms^  loaded,  and  in  good  order,  erety 
msmiDg. 

>Did  any  of  yonr  company  load  any  of  those 
ame? — I  do  not  recollect  that  they  oid. 

•  Did  vol  yen  load  some  of  those  arms  your- 
self?— 1  loaded  none;  I  leave  that  to  the  ser- 
fsnts  to  be  done  every  morning. 

•What!  to  toad  every  morning ?-~Not  to 
l«d,  bat  prime ;  to'see  Jbat  the  arms  are  tight, 
and  in  good  order. 

Y^u  say,  that  Friday  yon  met  my  lord  An- 
glsMsa's  coachman ;  explain,  did  he  drive 
round  yon,  or  at  you  ?— He  made  several 
pushes  at^  ns  direcd^,  so  that  if  we  had  not 
avoided  him,  he  must  have  run  over  os,  and 
b&ve  done  os  mischief.  He  made  several 
plishes  St  our  company  within  the  rails,  which 
obliged  08,  in  onfer  to  avoid  him,  to  go  without 
the  rails ;  and  he  followed  us  without  the  rails,' 
and  made  several  pushes  at  us  there  also. 

How  far  was  lord  Anglesea  from  this  place  ? 
— 1  do  not  know  where  he  was  at  that  time. 
I-went  hi  quest  of  him  afterwards,  and  was  a 
good  while  before  I  conld  And  him,  and  m  the 
ebd  found  him  at  the  winning-post. 

How  fkt  was  that  from  the  place  where  yOn 
were  niBolted  by  the  coachman  ? — fie  punned 
usall  over  the  pibce. 

What  place  ?~-Tbe  place  where  the  com- 
pany resort,  b;^  the  winning-post  ^  the  other 
side  of  the  winning-post  frem  Burcheirs. 

But  he  could  not  drive  at  you,  without 
driying  at  others  at  the  same  t]me?-He  drove 
at  our  company  directly,  and  followed  us  when 
we  avoided  him. 

You  looked  upon  this  treatment  as  an  affront, 
und  witbout  question  resented  it  in  such  a 
manner  as  men  of  honour  would,  not  on  the 
servant,  but  on  the  master,  and  went  to  look 
for  lord  Anglesea,  to  get  satisfaction  in  the  way 
usual  among  men  of  honour  ?— Quite  the  con- 
trary, Sir;  I  went  with  a  resolution  to  keep 
the  peace. 

Had  yon  no.  directions  from  Mr.  Annesley 
logo  to  eaU  loid  ^lesea  to  9ccottotr«-|  ba4 


Then  you  did  it  of  your  own  bead,  I  sup- 
pose.'—1  did. 

J  say,  you  went  to  find  out  bwd  Angtenea 
either  by  directwns,  or  of  yonr  own  bead  f^^lf 
you  wifl  let  me  know  your  meaning,  if  you 
will  speak  so  as  to  be  understood,  I  shall  give, 
yoo  an  adequate  answer.  * 

Did  you  go  up  to  lord  Anglesea  of  yoursdff 
— J  went  of  myself.  Sir. 

Did  not  you  know  that  my  lord  Anglesea 
bad  not  only  at  that  time  uiststed  that  Mr. 
Annesley  was  the  bastard  son  of  Sufgj 
Landy,  but  knew  your  emnd  into  this  king* 
dom  /—What  if  1  did  ?  what  ia  that  to  the 
present  purnose? 

Answer  tne  question,  8ir ;  did  not  yon  be- 
*lievethat?— I  heard  he  had;  1  belieyedit. 

Could  yon,  Sh*,  then  expect  from  lord  Aufffe*- 
aeain  reason,  any  kmd  of  apology,  or  satimc- 
tion,  or  correction  of  bia  servant,  for  saying  of 
Mr.  Anueslf y  what  lord  Anglesea  bimseli  al- 
ways insisted  be  was?— I  did,  and  ought  to 
have  enected  it ;  and  much  more  in  the  case 
of  Mr.  Annesley  than  of  any  other,  if  my  lord 
Anglesea  bad  acted  property. 

You  were  his  crhampfon,  I  suppose,  und 
must  baye  satiHrfaction^fbr  the  affhint  done 
him  ?•*— I  did  not  turn  champion  for  him ;  n 
man  turns  champion  for  another  that  goes  to 
figbt  bisbatHes ;  l  did  not  go  lor  that  purpose, 
but  in  order  to  avoid  a  brepch  of  the  ocace. 

Could  you  expect  that  lord  Angusea  coutd 
submit  to  turning  off  his  servsnt  for  ssyiog 
that,  that  he  himself  hadssid  to  all  tb^  worid  f 
— I  have  repeated  it  two  or  three  times,  thM  L. 
did,  and  bad  reason  to  expect  it,  if  lord  Angle- 
sea had  acted  as  a  reasonable  man,  and'a  man 
of  honour. 

But  you  knew  lord  Anglesea  said  he  was 
the  son  of  a  kitchen-maid,  could  you  then  ex- 
pect from  him,  consistently  with  his  constant 
and  repeated  declarations,  that  lord  Anglesea 
should  strip  his  coachman  fbr  an  aflWmtOTefed 
to  such  a  person  ?— What  lord  Anglesea  said 
proves  notning,  nor  is  it  any  way  pertinent  to 
the  present  purpose.  I  tbongbt  it  not  only 
consistent,  but  what  lord  Anglesea  of  all  men  in 
the  worid  should  have  done.  Nor  did  what 
lord  Anglesea  thought  or  said,  give  his  servant 
or  himself  a  right  to  insult  Mr.  Annesley  in  so 
public  a  manner. 

Did  you  imagine  it  reasonable  for  any  person  - 
to  strip  bis  coachman  at  such  a  thne  and  place, 
and  turn  him  out  of  his  box  ?•— I  looked  upon  it 
to  be  as  gentle  a  chastisement  ar  the  nature  of 
tBe  case  admitteS  of. 

Must  my  lord  Anglesea  have  driven  bis 
coach  home  bimidf  ?—  I  saw  lord  Anglesea  on 
honeback. 

Was  not  your  Intention,  fn  case  he  refbsed, 
to  tell  him  he  must  fight  Mr.  Annesley  or  you? 
—Mo  really ;  I  had  no  such  intention. 

Was  it  not  to  provoke  him  to  a  qoarrd  ?— I 
do  say  it  was  not. 

Yet  you  ex{ftected,  when  you  went  to  make  n 
demand  of  this  kind,  that  he  would  have  com- 
plied with  this  request  of  |uof's?^If  I  bad 
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been  oftbatdispo^itioiii  I  aboald  have  done  it 
tliefimtday. 

Yo«  oieotioiied  tbe  words  *  {niMie  tatinftc^ 
tMNi ;'  bad  yun  no  otber  view  thm  to  receif e  it 
by  bb  itrip|MD|p  bis  servaot  ?— Sir,  I  have  told 
you  three  or  four  times  1  bad  not. 

Did  iiot  yott  strike  my  lord  Anglesea^  that 
day  ?---l  did  Mt. 

Did  not  you  break  bis  bead,  Sir  P— T  did  not, 
Sir ;  1  bevd  lord  Aogletea  swore  I  did. 

Did  yen  see  any  My  else  strike  him  ?'— I 
did  not ;  nor  do  1  bebere  be  was  stradL  that 

Did  not  TOO  eome  up  ia  a  Tery  violent  man  • 
ncr,  and  mroe  yoor  way  throngb  a  crowd  to 
eoDse  at  himP— I  beMere  I  migbt,  I  believe  I 
did  press  through  the  crowd* 

Did  not  yoq  apprehend  that  hnd  Angleaea 
khew  you  you  were  die  friend  of  &fr.  Anaes- 
ley  ?^I  am  persnaded  be  did. 

Did  yoQ  not,  upon  some  conversaiioo  be- 
tween lord  Anglesea  and  you,  raise  your  band  ? 
— Wbjr  really  I  do  not  know  whether  I  did  or 
not ;  ror  it  is  prettv  common  and  habitual  with 
me  when  1  speaK  to  raise  my  hand  in  this 


And  yon  Jo  not  know  whether  it  was  raised 
or  not? — I  believe  there  is  no  man  that  is 
obliged  to  stand  like  a  statoe  when  he  speaks. 

Did  not  TOO  say  that  James  Annesley  was 
earl  of  Andesea,  and  vSti  an  impostor  P— 1  did 
^not  name  the  earl  of  Anglesea  that  day. 

You  did  not  tell  him  that  he  was  an  impos- 
tor T — I  did  not« 

.  Did  you  turn  your  whip  in  jronr  hand  T — I 
do  oot  know  how  I  held  my  whip. 

1  ask  ^0,  ^r,  whether  during  that  conver- 
sation with  lord  Anglesea,  whether  with  or 
withont  provoeatkm,  yon  did  not  tell  him  that 
be  was  an  impostor? — I  now  recollect ;  1  re- 
member very  well,  when  he  called  Mr.  Annes- 
ley a  shoe-black,  a  bastardy  and  a  thief ;  I  told 
him,  he  lied,  he  was  no  bastard,  he  was  the 
lawful  son  of  lord  Altham,  that  before  two 
months  went  about,  it  would  appear  to  the 
world  to  be  so ;  and  in  that  I  have  the  satisfac- 
tion to  diink  1  spoke  prophetically. 

Mr.  Sjtring.  Yon  are  somewhat  too  early,  yoh 
must  watt  further  for  the  completion  of  your 
prophecy. — A.  Aud  you,  Sir,  are  too  hasty  in 
tornning  conclusions. 

Pmay,  Sir,  von  remember  the  next  day  to 
have  seen  Michael  Lacv  f — Yes,  Sir. 

Did  not  yott  thank  that  LAcy  for  his  civility 
to  yon  f — Why  reallv  1  believe  I  did ;  J  believe 
1  might  thaok  him  ror  executing  the  warrant 
peaceably,  for  I  was  persuaded,  from  the  ap- 
caratus  I  saw  there,  bis  orders  were  otherwise ; 
but  even  in  that  I  cannot  help  saying  that  1 
was  obliged  to  temporize  so  far. 

Did  not  you  thank  him  at  Naas  ?— No,  not 
at  all,  it  was  at  BurcbelPs,  for  putting  the  war* 
rant  in  execution  as  be  did  peaceably,  for  we 
expected  worse  usage. 

Do^oo  recollect  that  you  desired  my  lord  to 
tnm  awde  with  yon  P— -I  believe  it  was  tbe  first 
Word  I  said  to  hun. 


I  Did  net  you  sajr  sftcr,  that  be  dared  not  P^ 
After  he  had  called  me  a  scoundrel,  a  thief,  and 
villain,  I  told  him,  he  lied,  and  he  durst  not  (or 
the  soul  of  him  single  himself  ont  and  teU 
roe  so. 

Was  not  that  before  you  were  stra<fk,  Sir  f— i 
I  believe  it  was  before.  ^  I  Qinnot  well  remem* 
her,  but  I  think  it  was.  ^ 

In-  what  manner  was  lord  Anglesea  armed  P 
What  arms  had  he  ?— I  saw  none  about  kink 

Did  not  you  see  bis  pistols  P—  I  saw  none. 

How  was  Mr.  Francis  Annesley  armed  ? — I 
did  not  observe  him  so  particolarl  v ;  I  know  hn 
was  armed  with  a  whip,  whida  I  felt  the 
weight  of. 

Did  von  see  ^y  of  Idrd  Anglesea's  company 
armed  P— I  saw  some  people  armed  that  wwe 
of  his  side,  that  were  about  nim,  and  who  seem- 
ed to  take  part  with  him. 

Are  Tou  sore  they  were  of  his  company  P— I 
concluded  the^  wet«,  as  most  of  them  seemed 
to  siile  with  bim. 

You  mentioned  somethinc;  you  apprehended 
from  their  codntenances  that  you  withdrew 
yourself  fVom  thence,  from  mischief;  de» 
scribe  those  terrible  ihces  f — By  then'  coun- 
tenances, 1  apprehended  some  miKbief  might 
happen ;  but  1  am  not  so  good  a  painter  as  to 
bumoui^  yon  in  drawing  the  attitudea  fhey 
were  in. 

Who  were  the  persons  who  pursued  Mr. 
Annesley  and  yon  r— I  can't  tell  you  partiou- 
lariy  who  they  were,  being  a  stranger ;  I  know 
there  were  a  great  many. 

Did  you  snow  none  of  th^mP— Tbei« 
were  two  gentlemen  1  knew,  whose  names  I 
am  sorry  you  force  me  to  mention,  for  1  did 
not  intend  it,  sir  Kitdare  xBorrowes  and  Mr, 
Warren  that  pursued  Mr.  Annesley. 

Don't  you  believe  that  they  pursued  out  of 
curiosity  r—1  don't  know  their  intent;  but  I 
know  I  was  treated  rudely  by  one  of  them. 

Well !  but  jrou  can't  point  out  any  of  lord 
Anglesea'sretinue.or  servants  that  pursued  yoa 
at  thbtimeP^I  can't,  except  Mr.  Jans;  he 
was  one  of  the  company ;  I  was  a  stranger,  and 
did  not  know  the  rest. 

Was  he  one  of  the  pursuers  f— I  don't  know  ; 
I  ^did  not  observe  bind ;  he  might  be  there  for 
aught  I  know. 

Did  yon  observe  Mr.  Lacy  there  f— I  did 
not  observe  him,  yet  he  might  be  there  for 
what  1  know. 

But  you  condoded  they  were  bis  people, 
because  ih^j  pursued  you  P — I  concluded  so, 
and  do  so  sull. 

Mr.  Archbold  too,  I  suppose,  was  one  of  the 
pursuers  P-— I  don't  know  whether  be  was,  or 
not.  I  found  him  where  Mr.  Annesley  lay, 
and  he  might,  for  aught  I  know,  have  none 
the  contrary  way,  frpm  Newbridge. 

When  you  came  up  to  where  Sir.  Anuealej 
was,  you  found  some  people  attending  him, 
did  anv  body  strike  bimP— 1  did  not  see  any 
strike  bim,  nor  would  1  tamely  have  seen  it. 

Did  you  see  any  servant  ot  lord  Anglesea't 
io  livery  there  P«-l  did  not  see  any  of 
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livery  there,  but  1  haTebeeo  told  eiaee  they 
were  tbere. 

You  know  Angus  Byrne? — I  do. 

How  long  have  you  been  acquainted  with 
bim  ?— I  bare  been  acquainted  with  him  erer 
since  that  affair  of  the  Curragb  happened. 

Did  net  you  invite  bim  into  your  service  ?— 
I  did  not. 

And  be  is  not  your  servant  ? — He  is  not. 

Was  not  be  in  Eogkmd  with  you  ?— He  was 
in  England,  but  not  a  servant. 

How  did  be  live  there  ?— He  lived  upon  my 
bountv  tbere,  but  not  a  servant. 

DiJ  not  yon  invite  bim  into  England  F— I 
never  intited  bim  there,  but  received  nim  when 
he  came.    • 

Did  not  you  bring  him  over  again  ? — I  did. 

Did  not  you  give  him  some  advice  about 
submitting  to  these  indictments  ? — I  did  uot 

Did  be  never  complain  to  you  that  lord  An- 
glesea  had  used  bim  ill? — He  never  did. 

Did  not  he  tell  you  that  lord  Aoglesea  bad 
sent  him  to  gaol? — He  did  not;  he  only  told 
me  that  lord  Angleseaowed  him  his  wages. 

Had  you  ever  Angus  Byrne  at  your  bouse 
on  College-green  ?— -Yes,  Sir,  since  we  came 
last  into  this  kingdom. 

fle  was  there  ?--He  was. 

Did  you  never  threaten  to  send  him  to  gaol, 
if  he  did  not  do  as  he  was  directed  ? — I  gave 
hin^  no  directions ;  bntdid  at  first,  immediately 
sffter  the  assault,  and  before  be  made  his  decla- 
ration, threaten  to  send  bim  to  gaol. 

What  do  vou  mean  by  his  declaration  ? — A 
dedar&tion  that  be  made  in  Dublin,  when  he 
first  turned  evidence  for  the  crown. 
'  Did  you   take  any  declaration  in  writing 
from  him  ? — I  did  not. 

*  Did  you  know  whether  Mr.  Livingstone  did 
or  not  ?— I  do  not  know. 

Did  he  take  down  in  writing^  in  your  pre* 
sence,  any  thing  this  man  bad  to  swear  r — I 
do  not  know  that  he  did. 

Do  not  you  believe  he  did  ?— I  cannot  frame 
any  belief  about  it. 

Is  Mr.  Livingstone  an  agent  of  Mr.  Annes- 
ley's? — He  is  a  friend  of  his,  but  no  agent. 

Is  he  not  an  assistant  in  bis  affairs? — He 
has  a  share  of  the  trouble  of  his  affairs. 

Did  not  be  take  in  writing  what  that  man 
bad  to  say?  Recollect— I  caJknot  recollect 
he  did. 

Were  these  people,  that  you  call  servants  of 
lord  Attglesea,  that  surrounded  the  house,  in 
the  livery  or  not  ? — I  understood  Lacy  to  be 
his  servant  and  chief  agent,  but  I  saw  none 
in  bis  livery,  save  one. 

Did  you  see  any  in  his  livery  on  the  Cur* 
ragb  ?— I  saw  one  ui  a  livery,  that  I  took  to  be 
his  livery. 

Did  Burcbell  tell  you  that  any  of  Mr. 
Francis  Aonesley's  servants  were  at  the  inn  in 
arms  ? — I  do  not  recollect  whether  they  were 
servants  or  oot,  he  said  his  people  were  in  and 
about  it. 

Cottrt,  Is  it  your  belief  or  opinion,  that  if 
you  bad  Dot  made  the  application  to  tord  An- 


glesea,  whether  this  pursuit,  and  every  thing 
that  happened  after,  would  btfve  happened  ?— 
I  could  then  frame  no  judgment  about  it,  my 
lord  ;  I  have  since,  indeed,  in  my  own  mind, 
from  what  1  have  seen,  been  thoroughly  per- 
suaded  that  something  of  that  nature  would 
have  happened;  and  that  the  provocations 
given  us,  were  intended  on  set  purpose  to  draw  , 
us  in. 

You  are  asked  to  your  present  opinion  ?— 
I  am  of  opinion  now  that  it  would  have  bap* 
pened  some  way  or  other,  I  was  not  then. 

Mr.  Spring  concludes  from  thence  that  Mr. 
Mac  Kercber  solicited  it. 

Court,  The  jury  desire  to  -know  whether 
your  pistols,  when  you  were  upon  the  Gurragh, 
were  charged  and  primed,  or  not?— I  believe 
they  were. 

Whether  when  yon  and  my  lord  were  dis- 
coursing together  you  put  your  hand  to  vour 
pistols?-^!  do  oot  remember  I  did,  and  i  am 
positive  I  did  not. 

Hugh  Kennedy^  esq.  sworn. 

Mr.  CalUtghan.  Where  were  you  upon  the 
16th  of  September  last  ?— Mr.  Kennedy.  Upon 
the  Curragh  of  Kildare. 

Inform  the  Court  and  the  jury  of  the  trans- 
actions of  that  dav ;  tell  what  happened  to  Mr. 
Annesley,  Mr.  Mac  Kercber,  and  yourself. — 
When  we  came  first  upon  the  Curragh, « we 
were  told  there  was  a  rising  ground  upon  the 
other  side  of  the  fidd,  from  wbicb  we  might 
better  see  the  diversion ;  aceoMingly  we  made 
towards  it ;  in  our  way  we  were  insulted  by 
the  coachman  of  mv  lord.  Anglesea,  who  drove  * 
at  us,  pointing  to  Mr.  Annesley,  and  calling 
him  Shoe-black.  Mr.  Mac  Kercber  perceived 
bim  sooner  tban  I  did ;  he  asked  me  if  I  bad 
seen  him?  1  told  him  I  bad.  Immediately 
after  that  we  perceived  him  making  up  to  us 
with  his  coach,  which  he  drove  again  at  us, 
and  repeated  it  several  times^  Perceiving  he 
continued  still  to  drive  at  us,  Mr.  Mac  Kereber 
then  said,  he  would  see  where  lord  Anglesea 
was,  to  complain  of  the  abuse  of  bis  coach- 
man: accoidingly,  we  went  in  search  of  him, 
and  were  for  some  time  before  we  could  find 
bim.  We  found  bim  at  the  winning-post, 
where  Mr.  Mac  Kercber  went  up,  and  in  the 
mikiest  manner  possible  told  him,  he  wanted 
to  speak  to  his  lonlship.  All  the  trords  they 
bad  together  I  cannot  distinctly  repeat ;  but 
thus  much  I  beard,  that  when  Mr.  Mac  Ker- 
cher  told  him  he  wanted  to  speak  to  bim,  he . 
said.  It  was  not  a  proper  place.  Mr.  Mac 
iKercber  told  him,  Evecy  place  was  proper 
for  what  he  bad  to  say  to  his  lordship,  which 
was  to  complain  of  the  insolence  of  bis  coach- 
man, and  to  desire  he  would  give  satisfaction 
for  the  affront  he  had  given  a  gentleman  oa 
the  field.  Lord  Anglesea  asked.  What  gen- 
tleman was  affronted?  Mr.  Mac  Kerober 
pointed  to  Mr.  Anneslev,  and  told  bim  that 
gentleman.  Upon  which  words  arose  betweea 
them,  which  1  cannot  distinctly  repeat  at  this 
time  \  but  in  consequenoe  of  those  words,  sooa 
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ftAer  I  saw  Bfr.  Francit  Anneslej  of  Ballyuz 
■trike  Mr.  Mae  Rercher  orer  the  hetd,  to  that 
the  Mood  came.  Lord  Anglesea  qaickly  after 
that  happened,  raised  bimieir  in  nis  attrrupt, 
and  made  oae  of  the  language  already  repeated. 
That  Mr.  Aanesley  waa  not  his  brother's 
lawful  son,  but  the  liastard  of  Joggy  Landy,  a 
aboe-black,  and  to  that  effect.  Soon  after 
which  Mr.  Mae  Kercher  desired  Mr.  Goostry 
and  iDe  to  retire ;  as  soon  as  we  heard  him 
desire  that,  we  turned  our  horses  to  folkiw  him. 
Immediately  on  the  turn  of  my  horse,  lord 
Anglesea  struck  me  a  fiolent  blow  on  the 
head,  so  as  to  stun  me. 

Omri.  With  what?— With  the  handle  of 
whip,  my  lonl. 

During  what  part  of  the  transaction  was 

lis? — Immediately  after  the  lani^uage  that 
passed  between  him  and  Mr.  Mac  Kercher. 

Did  be  say  any  thing  before  be  struck  you  f 
— I  beliere  he  might  say,  •<  There  is  one  of  the 
▼illains." 

Did  he  name  anv  roanf — I  beliere  Mr. 
Goostry,  There  is  that  ? illain  Goostry,  or  to 
that  effect. 

Waa  It  at  the  same  time  that  he  struck  jrou 
that  he  said  those  words  ? — A  very  short  time 
before  I  was  struck  he  said  those  words. 

iDescribe  the  sti^ke  you  got. — The  stroke  I 
got  was  on  the  bock  part  ofmy  head  with  the 
butt  end  of  bis  whip. 

Did  it  do  you  anv  hurt  ? — It  stunned  me  to 
that  degree  that  I  almost  fell  upon  my  horse's 
Deck. 

.  What  was  the  consequence  of  that  stroke  ? — 
There  was  a  Tery  great  effusion  of  blood  fol- 
lowed. 

What  'ensued  upon  that ?— Immediately 
after  that  blow,  it  was  followed  by  a  number 
roore/rom  other  people  which  knocked  me 
down  oo  my  horae,  so  that  I  should  have  fallen 
to  the  ground,  if  1  had  not  been  supported  by 
the  people  on  each  side  of  me. 

Who  gafe  those  blows? — I  cannot  tell,  my 
lord,  1  was  knocked  down,  in  a  good  measure, 
by  the  blow  lord  Anglesea  gave  me. 

Mr.  Callaghan,  Tell  what  you  remember 
happened  after  you  recovered  yourwif. — As 
aoon  as  I  recovered  and  sat  straight  on  my 
horse  again,  lord  Anglesea  came  from  the  com- 
|»an  J  be  was  with,  and  atruck  me  seven  or  eight 
times  running  orer  the4ead. 

Court.    With  what  ?— With  his  whip. 

Which  end  of  his  whip  ? — It  was  the  kish 
end  the  last  time  he  struck,  but  he  repeated  bis 
blows  so  long  that  the  people  cried  out  Shame, 
saying,  Tb  a  shame  to  abuse  a  gentleman  so, 
or  to  that  effect ;  and  aoon  after  that  be  had 
done,  and  I  rode  off  the  and. 

Mr.  CaHaghan.  Was  there  any  conrersation 
between  my  lord  Anglesea  and  you  before  yon 
got  that  stroke  from  him  f — I  nerer  spoke  to 
lord  Anclesea  in  my  life.  Sir. 

Had  he  spoke  to  you  before  he  gave  yon  the 
blovr  ?— I  do  not  know  that  he  did. 

Did  you  gir>e  him  any  prorocation  to  strike  P 
— »l  gare  hiin  no  provocation  at  all. 


I  think  von  said  you  saw  Mr.  Francis  An- 
nealey  strike  somebody ;  who  was  it  be  struck  f 
— I  did,  I  saw  him  stnke  Mr.  M*Kercher. 

With  what,  Sir  ?— With  the  butt  end  of  hts 
whip. 

Was  that  stroke  a  moderate  stroke,  or  given 
with  such  violence  as  carried  an  intent  of  doing 
mischief? — His  forehead  immediately  swelled 
pretty  big,  and  a  little  blood  came  from  it 

^Betbre  Mr.  Annesley  gare  the  stroke,  did 
you  see  Mr.  M*Kercber  giro  him  any  proro- 
cation to  strike  him  T — I  saw  no  prorocation 
that  Mr.  M'Kercber  gare,  for  I  beliere  he  did 
not  speak  to  him  at  all. 

Do  you  beliere  that  Mr.  M'Rereher  could 
hare  giren  httu  prorocation  without  your 
seeing  it  P— I  think  not,  for  I  waa  pretty  near 
him,  and  most  hiire  obserred  it,  if  any  bad 
been  giren. 

Tell  what  passed  after  the  people  cried 
Shame,  and  you  got  off  the  sod. — My  finger 
was  almost  broke  oy  one  of  the  blows,  and^at 
occasioned  my  whip  to  fall  from  my  hand. 

CourL  Explain  yourself,  Sir.-*-immediatelv 
after  my  k>rd  Anglesea  struck  me,  I  waa  struck 
by  a  number  of  other  people  irhom  I  did  not 
know,  and  among  them  1  got  thia  wound  on 
my  finger,  which  oocanoned  me  to  lose  my 
whin. 

Mr.  Callaghan,  What  became  of  you  after 
this?— As  soon  as  1  could,  I  rode  down  the 
bill  in  quest  of  Mr.  Annesley  and  Mr. 
M*Kerober ;  I  found  Mr.  M*Rercher  just  by 
I  where  Mr.  Annesley  lay  ;  1  'did  not  atay  to 
speak  to  him,  hot  went  on  to  Mr.  Annesley, 
whom  I  found  fallen  in  the  ditch,  lying  sense- 
less, speechless,  and  pale. 

Court.  What  number  of  people  were  about 
him  in  the  ditch  ? — ^Ten  or  a  dozen. 

Did  they  appear  to  be  friends,  or  any  of  the 
people  you  apprehendeil  he  was  in  danger  fromf 
— I  cannot  say  who  they  were,  or  what  their 
intention  mij^ht  be,  I  waa  a  atranger,  and  could 
not  distinguish. 

Was  it  at  that  time  in  the  power  of  anv  body 
to  do  him  miachief  ?— He  had  been  so  long  m 
tbe  ditch  when  I  came  up,  that  they  had  got  a 
aurgeon  to  bleed  him.  ' 

But  do  you  think  it  was  in  the  power  of  those 
people  to  hurt  biro  ? — I  beliere  they  might  if> 
they  had  a  mind,  had  not  Mr.  M<Reroher,  and 
others  of  Mr.  Annesley 's  friends  come  op.        ^ 

Mr.  M^Manut  to  Mr.  Kennedy. 

Mr.  Rennedy,    where  did  you  leave  Mr. 
Goostry  ?--I  left  him,  I  believe,  upon  tbe  Cor- 
ragh ;  *I  cannot  say,  1  did  not  see  him  after  1 ' 
was  struck. 

Was  he  assaulted  by  any  one  ? — He  wu 
wounded  at  the  instant  of  time  I  was. 

Did  you  see  any  body  strike  him  f — I  cannot 
say  distinctly  thn  I  did,  but  he  wu  wounded 
afalout  the  same  time. 

After  you  took  Mr.  Annesley  to  Newbridge 
that  night,* did  you  observe  any  thing  on  the  Sa- 
turdayjafter?— Yes,  we  were  alarmed  ver}  early 
that  morniog  before  we  were  up ;  tbe  landkird 
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woA  Qdiei»o»iiuiigf  to  tell  us  thai  tbt  boiwe  was 
bsMt  by  a  namber  of  ^ple,  wbo,  ihey  laid, 
they  balieverf  had  evil  ioteoliooa;  upon  which 
we  gol  up,  and  did  tha  best  wa  coald  to  make 
9ur  defence  in  case  they  attacked  us.  This 
coDtiaucii  lor  aane  time,  till  at  last  Mr. 
Si'Kercber  weat  donro  stairi,  to  sea  if  what  we 
had  beeo  loM  was  true ;  when  he  foood  it  ac« 
cordtag  to  the  ioforroatioDbe  bad  received  from 
the  people  of  the  house,  that  there  was  a»num- 
ber  of  people  armed  about  tbe  bouse.  Mr. 
SI*Kercber  returned  very  suddenly,  and  with 
Lim  one  Laoy  aud  a  constable,  sod  told  as,  that 
there  was  an  action  brought  against  him  at  the 
auit  of  lord  Anglesea 

Mr,^CalU§San.  What  do  you  mean  by  an 
action  P— A  warrant  eraoted  by  a  justice  of 
peace.  The  person  Uien  fold  me  be  bad  the 
aame  against  me  and  Mr.  Goostry.  What  for, 
Sir?  weasiied  him:  He  told  us,  on  my  lord 
Auglesea's  affidavit  that  he  was  assaulted  by 
IW,  and  put  in  iear  of  his  life. 

When  Mn  M^Kerober,  and  Lacy,  and  the 
^enstable  oame  up  with  tbe  warrant,  what  hap- 
peued  then  P — Lacy  told  me  and  Mr.  Goostry 
that  be  bad  a  warrant  against  us. 

And  wba|  did  you  do.upon  thatP'— Wesub" 
flitted  dire^y. "  Soon  aller  we  bad  break- 
ftsted,  we  disarmed  ourselves,  and  went  into 
tbe  coach,  and  #ere  carried  to  Naas. 

Who  went  intp  tbe  coach  ? — Mr.M^£eieher, 
Hr.  Carricki  and  myself. 

Did  Mr.  Anoiesley  go  into  the  coach  on  the~ 
toad  P—He  did. 

How  came  tbst? — Mr.  Geoatry  called  out 
to  OS  to  take  him  iot  tbr  it  was  not  safe  for  him 
to  be  there. 

Did  Mr.  Geeelry  give  any  reason  for  his 
aay  iog  that  P — He  gave  it  aa  a  reason  for  taking 
him  into  the  coach,  that  it  waa  not  safe  for  him 
to  ride,  for  that  one  of  thoee  felkiwa  was  goiBg 
to  shoot  him* 

When  you  came  to  Naas,  what  happened 
then  P— We  sent  for  the  sovereign  ot  Naas 
ta  give  m  bail,  and  there  this  Mr.  Lacy,  who 
Qsme  akmg  with  ns,  followed  us  into  tbe  room, 
when  this  person  that  appeared'  here,  Byrne, 
was  questioned  in  regard  to  his  gun.  • 

Whatkind  of  aguu  waa  it  P-^be  gun  waa  a 
aprew-barreUed  gon,auch  as  game-kNpers  use. 

Who  qiMstkmed  bim  about  itP-*He  was 
questioned  by  Mr,  Mao  &ercher  what  be  was 
to  do  with  it.  He  answered,  to  follow  Lacy 's 
directiens ;  and  soon  after  Lacy  stopped  him, 
aiMl  bid-  him  answer  no  move  auestions. 

Was  that  gun  charged  P-^Tbe  gun  was  un« 
•arewed  beibre  ua  In  the  room»  aud  from  it 
taken  eight  bullets. 

In  veur  preasaee  ?•*— I  waa  prcaeat. 
Did  any  body  daim  thai  gun  back  again  P— 
Yea,  air* 

How  many  bnlleta  weie  there  P— There  were 
eight,  Sir,  said  by  all  the  gentlemen  in  the 
room*  1  did  not  count  them,  but  1  beliove 
there  waa  that  number. 

By  whom  was  the  gup  claimed  ?•— By 
XjMPy,  ulord  AiigleBea's. 


Had  Mr.Lacy  any  arms  f— I  cannot  aay  aa 
to  that ;  I  do  net  remember ;  1  think  he  had« 

[Cross-examination.] 

Wlr,  Morgan.  Pray,  Sir,  were  you  at  tlua 
Curragh  the  14th  of  September? 

Mr.  Kennedy,  I  was,  Sir, 

Did  yon  see  lord  Anglesca  there  P— I  did. 

Was  he  in  a  coach,  or  on  horse-back  P— I 
think  he  was  in  a  tent. 

On  tbe  14th  P— Yes,  Sir. 

KecoUect  yourself  whether  you  saw  him  m 
a  coach  at  any  time  that  day  P— I  did  not,  to 
the  best  of  my  memory. 

Do  yon  know  his  coach  P— I  can't  s^y  I 
did  then. 

Why  then,  how  can  you  take  upon  you  to 
aay  that  the  coach -and  six  which  haunted  yow 
was  hisP— I  had  particuUr  reason  to  kuow  it 
then,  from  hearing  from  the  coach*  box  the 
man's  insults  to  Mr.  Annesle^. 

On  the  16tb  you  knew  it,  hot  not  an  tb^ 
14th  p.- 1  did.  Sir. 

Did  you  see  lord  Anglesea  more  than  oncw 
on  the  14th  P — But  once. 

Recollect  whether  you  saw  hhi  coach  driving 
more-than  once  on  the  14th  P— 1  did  not  see  it 
more  than  once. 

Now  I  ask  you  whether  any  violence,  or  at- 
tempt of  violence  was  made  oa  the  14th  P«^ 
There  was  none  that  1  was  privy  to. 

How  long,  how  many  hours  wereTon  en  tbe 
Curragh  ?«^I  can't  be  precise  as  to  the  time. 

Were  you  one  hour  iU-^Yes,  Sir. 

Were  van  twoP-.^Yes,  1  believe^  we  were 
there  or  thereabouts. 

Where  did  you  lie  the  night  before  the  liHh^ 
on  Tuesday  nig|it7-^lu  Dublin,  Sir. 

What  hour  diid  you  come  to  the  Cum^h  on 
the  l4thP— I  can't  call  to  mind  exactly. 

Where  do  you  say  you  were  the  night  be^ 
fore  the  I4tb  P— We  came  from  Dublin  to  tha 
New^inn  the  14th. 

Did  you'lle  at  the  New-inn  the  night  [before 
you  went  to  the  Curragh  P — We  did  not.    , 

Did  you  inquire,  or  any  of  your  friends  in^^ 
quire,  whether  my  lord  Aoglesea  was  to  be  at 
the  Curragh  or  notP — I  do  not  remember  tha& 
tbe  question  was  put  by  any  of  us. 

Did  you  converse  with  any  body  in  relatioo 
to  his  being  at  the  Curragh  P— I  remember 
none. 

Had  vou,  at  any  time  after,  any  cooTeiaation 
about  bimP — Yes,  undoubtedly,  having  so 
many  remembraaces  of  him  with  our  blow» 
md  broken  heads. 

Had  you  any  particular  conversation  pf  him- 
between  the  14th  and  16th  7— We  had  not  that 
I  remember. 

Mr.  Spring*  Now,  Sir,.  I  would  ask  you, 
whether  any  body  prevented  Mr.  Mao  Kercber'et 
going  up  to  my  kml  Anglesea,  when  he  oame 
to  the  crowd  where  my  lord  stood  P***!  can't 
say  I  saw  any  body  prevent  him. 

Do  you  know  one  Chapman  P— No  really,  I 
don't. 
How  near  were  you  to  Mr.  Blac  Kercher- 
1 
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when  be  IhuI  $kt  oosf  emtion  with  m  j  lord 
ADglesem? — Not  so  Ikr  as  I  am  now  from  you. 

I  ask  yooy  Sir,  whether  the  words  that  passed 
between  them  were  not  loud  words  P— They 
were  not  loud  9f  Mr.  Mac  Kercber's  side,  be- 
caose  his  words  were  intended  for  nothings  but 
to  be  peaoeablcf  and  quiet ;  the  words  beanie 
loader  afterwards ;  lord  Anglesea  was  paytioo- 
larW  loud  endngh. 

1  ask  whether  Mr.  Mac  Kercher  did  not 
ehalleago  my  lord  to  figfbt  ?-^-]VIr.  Mac  Ker- 
cber's words  I  can't  dbtlnetly  repeat. 

Well,  but  1  ask  whether  be  did  not  cbaUen^e 
my  lord  to  figfbtf— Aflerroany  insults  that  Mr. 
Mac  Keroher  bad  met  with,  I,  believe  be  might 
■ay.  That  he  dared  not  single  himself  oat,  and 
tell  bim  so. ' 

Bat  did  be  not  cballenes  bim  in  direct 
words?-— I  do  not  apprehend  he  made  use  of 
any  words  that  iniported  a  cbaHenga  to  lord 
Anijrlesea. 

Yoosay  you  heard  part  of  the  words  that 
passed,  did  you  hear  Mr. 'Miic  Kercher  give 
my  lord  the  lye  t»stbre  be  was  struck?— I 
really  cannot  say  whether  it  was  before  or 
aOer ;  I  rather  lielieve  it  was  before  he  was 
struck.  I  cannot  say  positiTely,  bat  it  was 
after  my  lord  had  given  nim  abusive  lansvage. 

Yoa  mentioned  your  going  to  Newbridge 
after  yoo  had  receiv^od  your  abuse? — 1  did,  Sir. 

Now  I  ask  you,  whether  you  saw  any  and 
what  nomber  of. people  ridiog  to  Newbdf^,  as 
if  in  pursuit  of  any  body  ?— When  I  came  to 
the  pniee  where  Mr.  Annesiey  was  lying,  I  saw 
forty  or  fifty  people,  horse-men  and  foot,  who 
I  suppose  had  pursued. 

Dm  Mr.  Mae  Kercher  and  you  ride  to  the 

eace  wbcfc  Mr.  Annesiey  lay,  together?—— 
^edidnot. 

How  for  distant  might  you  be  ? — I  did  not 
tee  Mr.  Mac  Kercher  till  I  came  up  to  where 
Mr.  Aonesley  was,  and  the  distance  between 
Mr.  Mac  Kercher  and  BIr.  Aonesley  was  about 
the  length  of  this  court,  or  better. 

Did  yoo  see  any  and  what  number  of  people 
pass  by  you  that  seemed  to  be  in  pursuit  of  any 
body  f — ^I  cannot  say ;  a  good  many  people  rode 
past,  but  I  conM  not  tell  with  what  mtent. 

What  did  yoo  apprehend  they  rode  for  ?— I 
really  do notltoow. 

Now  do  you  imagine  they,  or  any  of  them, 
were  riding  in  pursuit  of  Mr.  Annesiey  ?— f  do 
not- know.  I  rather  believe  they  were  the  pur- 
anera,  otherwise  what  should  make  them  go 
after  bim  ? 

You  said  at  first  that  yoo  saw  some  forty 
or  fifty  people,  on  borseliack  and  foot,  round 
the  place  where  Mr.  Annesiey  was;  who  do 
you  imagine  they  were,  friends  or  enemies  ? 
*-For  aught  I  know  they  might  be  the  pnr- 
auers,  I  cannot  say. 

Did  yoo  see  any  one  of  them  offer  riolence? 
-—I  did  not  then. 

Did  you  see  any  body  lay  hold  of  him, 
other  than  in  a  friendly  manner  to  assist  him  ? 
—'I  cannot  say  I  did. 

Did  yon  enquire  of  Mr.  Amiefiley  if  any 
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body  bad  hart  him  ?— Mr.  Annesiey  wai  aot 
capable  of  speaking. 

But  when  he  came  to  himself,  did  yoa  aik 
bim  how  he  came  by  any  hurt? — I  did.     - 
^    What  did  he  then  tell  you  was  the  occasion 
of  that  hurt  ? — ^The  principai  occasion  was  die 
fall  of  his  horse  into  the  ditch  upon  bin. 

And  what  occasioned  his  horse  to  fall  into 
the  ditch  ? — The  occasion  of  his  horse's  falling 
was  that  of  his  being  close  pnrsaed ;  and  when 
he  perceived  that,  he  pulled  the  horse  back,  in' 
order  to  defend  himself,  and  he  fell  into  the 
ditch  upon  him. 

Before  Mr.  Mac  Kercher  and  yoo  went  op 
towards  my  lord  Anglesea,  to  coofplain'of  tb«' 
coacbDMn,  were  you  cautioned  not  to  do  it,  for 
fear  of  entangling  yourselves  in  a  quarrel  ?— ^l* 
cannot  sav  that  I  had  any  particobur  teutiot^ 
from  any  body. 

Did  you  bear'  any  such  caution  giren  to 
Mr.  Mac  Kercher  ?-^-When  I  came  down  the 
hill,  I  was  advised  by  some  people  to  go  offtbej 
ground,  or  else  I  should  be  murderecL     *  ' 

1  ask  again,  did  you  or  Mr.  Mac  Kercher 
receive  any  caution  not  to  go  to  lord  Anglesea  F 
— No,  1  did  not ;  nor  do  1  know  that  he  did. 

Do  you  know  one  Abraham  Robinson  ?^-^l 
do. 

Recollect  whether  he  cautioned  yoo  or  Mr. 
Mae  Kercher  not  to  go  ? — He  gave  me  none: 

Did  he  Mr.  Mac  Kercher  ? — 1  know  not,  I 
did  not  hear  him  say  any  thing  to  him.    ' 

Now  then  I  ask  yon,  whether  at  any  thnf 
during  this  affray  you  struck  any  body,  a^d 
who  f — I  know  not^  indeed.  Sir. 

But  did  you  strike  any  body  ? — ^Tbe  bhmr 
J  received  made  me  oncapable  of  striking  iaf 
body. 

Did  yon  strike  any  and  what  person  befoi^ 
yoo  received  thkt  stroke  ?-«-l  cannot  lay,  in 
the  hurry  particularly,  whether  1  did  or  no :  t 
know  this,  1  never  altered  the  position  of  my 
whip :  if  f  happened  to  hit  any  body,  it  was 
withihe  lash  of  my  whip. 

How  can  yon  be  particnhr  concerning  ^at 
Mir.  Mac  Kercher  did,  and  cannot  recollect 
what  you  did  yourself? — ^That  was  some  time 
before  the  confusion  happened,  so  that  I  could 
better  judge  then  than  afterwards. 

Was  not  the  time  that*  Mr.  Francis  An« 
nesley  struck  Mr.  Mac  Kercher  a  time  of  hurry 
and  confusion  ?— There  was  no  hurry  and  con- 
fusion till  that  Mow,  which  occasioned  it  alf.' 

Did  yon,  or  did  yon  not,  strike  any  body, 
before  yoo  vrere  struck  ypurself  ? — I  cannot 
really  say ;  but  after  my  friend  waa  struck, 
perhaps  I  might. 

Do  you  not  beliere  you  struck,  before  yoa 
were  struck  ?— Yes,  I  beKeve  I  might,  wnea 
I  saw  Mr.  Mac  Kercher  struck. 

Who  was  it  yoo  did  strike  ?-^lVhy,  SKr,  I 
cannot  tell. 

Did  not  you  str3ce  lord  Apgleaea?-«*I  did 
not. 

Can  yoo  be  certain  ;^oa  did  not  ?-^I  am 
positive  I  could  not,  for  h^  w&s  rather  be- 
hind' me  than  otberirise. 

a 
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ftottk  the  plicsB  you  nw  iuBrin  Ifa6  didi?-«-A 
quarter  or  a  mik* 

What  time  mi^bta  man  ride  that  in?— A 
man  migbl  gallop  it  in  fire  or  six  mionteg. 

Mr.  Malone  to  Hr.  Mac  Kereher. 

After  tboae  words  of  the  ooacbmao  that  yoo 
went  to  complain  of,  were  yoo,  or  were  you  not 
adf  iced  not  to  go  to  lord  Aogletea? 

Mr.  Mac  Kereher*  I  believe  1  might. 

By  whom  ?— Who  the  penon  was  I  caonot 
really  recollect;  hot  my  particular  reaaou  for 
floiog,  DOtwitbstanding  that  caution,  was,tbat 
I  saw  the  insult  was  continued,  and  not  to  bs 
discontinued,  unless  my  lord  A^lesea  gave  di- 
rections to  his  coachman  to  desist. 

Was  there  any  new  insult  offered  after  you 
rsceired  the  caution  ?-^-YeSy  while  I  was  ia 
aearch  of  lord  Aoglesea. 

What  distance  were  you  from  lord  Aogleset 
when  you  received  the  caution  ?— I  do  oot 
know  where  lord  Aoglesea  was  at  that  time 
that  I  was  in  quest  of  him. 

fiot  at  what  distance  did  yoa  find  lord  Ao- 
glesea from  the  place  where  you  were  cautioo- 
ed  not  to  ^o  to  him  ? — I  cannot  tell  that ;  I 
bad  occasion  to  traverse  the  ground  several 
times  after  I  had  receired  that  caution  before  1 
could  find  him. 

Court  to  Mr.  Kennedy, 

Did  yon  see  any  persons  pursue  Mr.  Ao* 
nesley  r 

Kennafy*  I  cannot  say  I  did  see  any  per- 
sons pursue  him,  for  soon  after  I  received  mj 
blow. 

Did  you  see  sny  people  riding  that  way  ?-* 
I  saw  a  great  many  people  gallopipg  down 
the  bill,  which  they  told  me  was  afier  Mr. 
Annesley. 

Did  you  ride  in  arms  that  day  ? — i  bad  o» 
arms  that  day,  I  fode  a  hunting  saddle. 

John  Kirwan  sworn. 

Mr.  Morton.  Where  were  yon  on  the  16tb 
of  September  last  ? 

Kirwan,  I  was  upon  the  Curragb. 

Whereabouts  on  the  Curragb  ?— A  good 
piece  this  side  of  the  winning-post. 

W bat  winning- post  f — On  the  Curragb. 

What  part  of  the  Curragb  f— Upon  the  high 
ground. 

Tell  II  bat  you  observed  to  pass  there  tbat 
day  .—What  1  observed  was  uiy-  lord  Angleses 
was  talking  to  tbe  gentlemen  about  him. 

Do  you  Enow  any  of  tbe  gentlemen  ?— '  «* 
oot  know  their  names. 

What  did  you  bear  my  lord  Anglesea  say?-' 
I  heard  him  telling,  Tbat  this  young  p^enUe* 
man  was  only  a  bastai'd  got  by  the  kitcbeo- 
maid.  And  with  tbat  two  or  three  ^^^^ 
and  told  him  that  he  was  gone  off  tbe  sod, 
and  with  tbat  be  bade  them  follow  binif  sBia 
tear  him  limb  from  limb,  and  every  one  tbat 
takes  bis  part. 

Who  did  be  say  this  tof-'Itookoneoftbett 

jto  be  his  servaaU 


« Yoa  say,  yon  hdieve  after  your 
^struck  you  did  strike ;  can  you  recollect  whom 
you  atruck  ?— -Whyereally  I  cannot  positively 
say,  I  struck  one  of  those  who  struck  Mr. 
Il^ae  Kereher. 

.  And  yet  you  are  positiTe  you  did  not  strike 
lord  Anglesea  P— I  can  be  positive  I  did  not 
strike  lord  Anglesea  before  be  struck  me. 

Endeavour  to  recollect   who   it  was  you 
struck  T — 1  cannot  recollect  who  the  person 
wss  1  did  strike,  for  in  a  minute's  time  we 
were  all  in  confusion.     I  am  sure  it  was  not 
lord  Anglesea  1  struck,  I  knew  him. 
,  Might  you  not  have  struck  lord  Anglesea 
tjien,  as  well  aa  another  ? — It  was  impossible, 
for  he  was  behind,  and  bis  blow  prevented  me 
frpm  striking  any  body. 
,  Did  not  you  strike  Mr.  Francis  Annesley  ? — 
I  cannot  tell — more  probably  him  than  an- 
ptber,  aa  he  struck  Mr.  Mac  a^ercher. 
.  Yqu  know  Mr.Croostry  ?— I  do.  Sir. 
.  Did.  you  sec  him  strike  any  body  Pr-I  be- 
Ceve  I  did. 

.  WboP-r-I  believe  I  saw  him  strike  Mr. 
Francis  Annesley,  after  be  had  struck  Mr. 
Mac  Kereher. 

Are  you  positive  it  was  not  before  ?•*— No ;  it 
was  not  berore. 

.  Had  Mr.  Goostrv  received  any  bkyw  before 
ibat  i — He  received  a  violent  blow,  and  I  can- 
not say  whether  before  or  after. 

Did  you  see  any  of  lord  Anglesea^s  ser- 
yants.upon  tbe  ground  tbat  day?— I  tliink  I 
did. 

Do  you  know  bis  livery  f — I  cannot  be  posi- 
tive as  to  that,  I  know  what  is  deemed  bis 
livery. 

How  were  your  servants  armed  tbat  day  ?— > 
As  they  are  when  we  travel. 

How  is  tbat? — One  or  two  of  them  had  pis- 
tols before  them. 

Do  you  believe  they  all  had  ?— I  really  can- 
not say  positively  whether  they  all  bad  or  not. 

You  can  say  whether  you  believe  they  had 
or  not  ?— I  beUeve  they  bad  not  all. 

Had  any  of  them  a  blunderbuss  P— Not  tbat 
I  know  of. 

A  musquet  or  a  gun  ?— No. 

Had  not  every  one  of  them  back-  swords  ?— 1 
nannot  calf  to  mind ;  I  believe  oot. 

Do  you  trayel  with  back-swords  ?*~No. 
.  Tell  how  the  servania  were  armed.—- They 
were  armed  so  far  as  to  liave  pistols  belore 
them,  but  I  believe  they  had  no  blonderlmss 
nor  back-swords ;  to  tbe  best  of  my  memory 
and  belief  they  had  not. 

Jury  by  the  Court.  Did  you  see  Mr.  James 
Annesley  ride  off  the  Curragb  ?  Was  be  in 
vour  view  ? — Be  was  in  my  view  when  Mr. 
Mac  Kereher  called  to  Mr.  Qoostry  and  me  to 
come  away,  be  was  just  by  us,  but  be  was 
quickly  Igst  to  me,  because  on  my  coming 
•wav  t  received  tbe  blow  that  stunn'd  me. 

yf  bat  might  be  the  space  of  time  between  bis 
^ing  off  tbe  (ground  and  bis  lying  in  the 
^ditch  ?— About  t^ij  minutes. 

C&fi  you  tell  what  was  the  space  of.groustd 
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Why  iof-*-Bee«iMe  be  wore  hm  Wrerr, 
Are  you  eare  he  was  his  servant  ? — I  cooM 
not  sweer  that  he  was  his  servant,  hot  I  took 
hMB  to  beso.  Bot  be  came  badk  sod  told  him 
that  he  wes  killed.  That's  well  eooagh,  says 
loylord. 

Go  on,  and  tell  yomr  story.— That  is  all  that 
I  heard,  and  I  have  no  benefit  to  tell  any  more 
than  what  I  saw,  and  it  is  against  my  will  that 
I  came  here  at  all,  for  I  bad  no  mind  to  meddle, 
hat  I  was  brooght  to  it 

[Cross-examination.] 

Mr.  Malone.  Where  do  yon  live  P 

Xtrwon.  I  live  at  Newbridge. 

What  do  you  Iblbw  ?— >1  follow  dealing. 

What  dealing  f— In  linen  cloths. 

Are  yon  a  married  man  ? — I  am. 

What  family  have  yon  ?— «l  have  two. 

Two  what  r*^hilJren. 

Bo  you  hold  any  land  P—- 1  do. 

From  whom  ? — From  Mr.  Brown. 

flow  mnch  ? — Not  much. 

Tell  how  much  P— Only  three  acres. 

What  rent  do  you  pay  P— -Three  pounds  a 


Do  yon  owe  any  rent  P— I  owe  no  rent 

What  day  was  it  you  were  at  the  Corragh.P 
— ^It  was  the  16tb  of  September  1  was  at  the 
Cumgh,  as  I  uoderstano. 

How  oome  you  to  understand  it  to  be  "the 
imh  P— Beoause  1  took  notice  of  it. 

Can  you  write  P — I  cannot  write. 

Did  you  make  any  memorandum  of  it  P-^I 
■ifldeno  memorandum  of  it  then. 

How  do  you  know  then  it  was  the  16th  P-^ 
Beeaose  I  am  sure  of  it.  Are  not  you  sure  that 
yon  have  that  paper  in  your  hand  P 

Suppose  1  am,  that  is  nothing  to  the  pur* 
pose;  open  your  oath,  Sir,  what  day  of  the 
week  was  the  HM  of 'September  P-^I  do  not 
know  that. 

Were  you  at  the  Cnrragh  the  14th  P— I  was. 

Were  you  on  the  15th  P— The  15lh  and  16tb 
too.  , 

Did  yon  see  the  horses  run  P — I  did. 

How  many  were  there  P^-Four,  and  some- 
tiaaes  three ;  that's  toothing  to  the  purpose.  Sir. 

Yes,  bot  it  is.  Sir ;  I  ask  yon  bow  many 
horses  ran  -that  day?-*l  do  not  know,  I  re* 
laember  thet  there  were  many  running. 

Bot  I  ask  you  bow  many  r-«-I  do  not  know, 
bot  J  believe  there  was  three. 

What  ookur  were  they  P— Some  of  them 
were  bay. 

Was  there  any  white  horse  ran  P — ^No. 

Any  grey  horse  P— No. 
.  Did  yon  nuke  any  bettsP<«— I  made  no  bett 
I  drank  my  bel]y*fulK 

Had  you  drank  your  belly -full  that  morn- 
ing P— I  did  not  drink  much  that  morning. 

What  time  of  the  diy  was  it  that  you 
beard  lord  Anglesea  say  those  wordsP— I  had 
not  mV  watch  about  me  j  aboot^  the  time  iVe 
drive  tno  <»ws  home. 

WhM  time  is  thitP  About  dnikisb?-^ 
Ttieraaboiitsy  Sif  ,  . 
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How  long  before  it  was  dnskish  P — I  oanno* 
tell.  • 

Wu  it  two  hours  P— Indeed,  Sir,  I  had  not 
mywatch  about  roe.  '  * 

Have  you  a  watch,  Sir  ?— No,  Sir, 

What  time  of  the  day  was  it  that  you  heard 
my  bird  Anglesea  say  he  was  a  bastard  P— I 
cannot  tell. 

But  you  must  teH  P  Recollect— About  tlie 
time  of  the  cows  driving  home. 

Did  you  stay  upon  the  sod  after  that  P*-^l 
did,  a  good  while. 

Was  there  any  race  after  P— No,  nofaorw^s 
ran,  not  as  far  as  I  can  understand. 

What  did  you  do  after  tbfit  f-^l  went  into.a 
tent  to  take  a  glass  of  ale  after. 

Do  you  know  lord  Anglesea's  livery  ?— Yes. 

What  colour  is  it  P— He  gives  red. 

Red !  Why  man,  be  that  you  saw  in  red 
miffht  have  been  a  soldier  for  what  you  know  P 
—I  do  not  know  but  the  man  that  1  saw  was  a 
soldier,  but  he  had  bis  livery  on  him.     . 

Was  the  man  that  you  took  for  his  servant 
dressed  in  red  ? — I  did  not  take  him  to  be  bis 
servant  then,  but  I  took  him  to  wear  his 
livery. 

You  said  he  wore  my  lord's  livery  P— I  did.- 

Did  you  at  that  time  understand  that  he  wm 
his  servant  ? — I  took  him  to  be  his  servant.     -  ^ 

Why  P-j-Because  he  wore  kna  livery. 

What  livery  P— Facing  with  red. 

What  colour  was  the  outside  P  -Blue,  Sir, 
and  was  faced  with  red;  and  this  was  red. 
[Pointing  to  his  v'est.] 

Red  inside  P  What,  the  lining  P — No,  the 
facing.  [Pointing  at  the  same  time  to  the 
cnflF  of  the  sleeve  and  the  vest.]  ' 

Was  there  any  lace  upon  the  livery  P — I  be* 
lieve  there  was  ;  I  did  not  take  sharp  notice.  ^ 

Had  you  ever  seen  any  of  his  servants  be- 
fore P-*-I  saw  several  of  bis  servants  before.    ^ 

Are  you  sure  you  know  his  livery  P — I  know 
his  livery  pretty  well. 

Had  yon  seen  that  man  before  that  time 
that  you  took  to  be  bis  servant? — I  do  not 
know  whether  I  saw  that  man's  faee  before 
that  day. 

You  live  at  Newbridge  P— I  do. 
'    Does  any  gentleman  there  keep  a  servant  in 
blue  livery  P-*I  cannot  tell  whether  there  b4 
or  not. 

Did  you  at  that  time  understand  the  roan  to 
be  a  servant  to  lord  Anglesea  P— I  took  him  to 
be  his  servant,  because  he  wore  his  livery. 

What  clothes  did  my  lord  wear  that  day  P-* 
My  k>rd  wore  brown  that  day,  a  brown  coat. 

What  sort  of  hat  had  he  P— He  had  a  laced 
hat 

Had  he  lace  upon  his  brown  coatP-^I  do 
not  remember. 

J  ask  you  if  he  bad  Uce  on  his  coat  P— I  da 
not  know ;  I  believe  he  bad. 

What  sort  of  lace  P— 1  do  not  know  whetheir 
silver  or  gold  lace. 

Was  he  in  his  coacb,  or  on  horseback  P»— He 
was  on  horaeback,  riding  a  bay  mare. 
•Do  you  know  any  of  ihe  company  -thai 
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iftM  about  him?— I  ciimot  toll  any  bmo  thai 
was  about  bim. 

Do  pot  Toa  lire  near  that  plaeof— I  Uto 
within  a  linile  or  two  of  it.  . 

And  vet  jou  did  not  know  anv  of  the  jen- 
,  Hemen  r-— f  did  not  know  one  of  theai. 

Can  joa  name  any  One  man  that  was  preeept 
When  my  lord  made  that  declaration  ?— i  can- 
.  >oi.  I  did  pot  take  ndioe. 

Did  my  lord  ever  speak  to  ypu  before  that 
time  P— He  did. 

Did  be  ever  eat  or  drink  with  you  f — I  never 
drank  or  eat  with  him,  he  would  not  be  so  great 
with  the  like  of  me. 

.  Do  yott  know  Mr.  Francis  Annesley  of 
Ballysaz  P— I  did  hear  of  him. 

Do  you  know  him  ?— 1  know  him. 

Were  you  erer  at  his  house  ?— I  was  at  his 
bouse. 

jPo  yon  know  his  servants  P— I  do  not 

Nor  bis  lirery  P — ^No.     • 

Do  you  know  Mr.  Steel  ?— I  do. 
,  How  far  does  he  live  from  you  P— He  lives 
about  three  miles  from  where  I  live. 

Wer^  you  ever  at  bis  house  P — I  was. 

Do  you  know  hia  livery  P — No. 

Nor  Mr.  Francis  Annesley's  livery  P— No. 
,    Can  you  name  the  livery  of  any  man  that 
lives  near  yon  ?— I  cannot.  Sir. 

Mr.  John  Archhold  sworn. 

,  lAt^CaUaghan,  Where  were  you  on  the  16th 
of  Sept^mb^  last? 

Archbold.  Attberace  of  theCurracb. 

Did  vou  seevany  thing  particular  that  hap- 
pened that  day  between  lord  Angiesea  and  any 
other  gentlemen  P— I  did. 

Give  an  account  of  it ;  tell  your  own  story. 
-—I  will.  Sir.  I  was  drinking,  my  lord,  in  a 
tent,  on  the  lj6th  of  September  at  the  Cornu^, 
and  I  heard  some  people  cry  out,  Knock  that 
^on  of  a  whore  Kennedy  down.  With  that  I 
thought  it  Was  a  friend  of  mine  that  had  been 
At  tbeCurraffh  that  day,  that  was  in  danger ; 
upon  which  1  immediately  got  on  horseteck, 
Itnd  saw  Mr.  Jans  and  lord  Angiesea  beating 
this  Air.  Kennedy,  and  Kennedy  had  his  bead 
down  in  tliis  manner,  and  they  were  fleaking 
Jnm*  beating  bim,  my  lord,  very  severely :  and 
lieeing  this,  I  went  up  to  Jans,  and  Jaid  my 
hand  upon  his  arm,  and  said,  I  wonder  you 
would  be  guilty  of  beating  a  man  in  this  ioho- 
xnan  manner,  and  whatever  the  fact  is  you  beat 
liim  for,  be  cries  out,  l  have  nothing  to  say  to 
hi  that  ought  to  satisfy  yool  1  myself  did  not 
imderstand  what  the  quarrel  waa about;  but 
^fteT  I  bad  spoke  to  Jans,  he  went  to  my  lord 
Angiesea,  and  be  said.  My  lord,  it  is  not  worth 
your  while  to  beat  bim,  }et  bim  alone.  With 
that  my  lord  desisted,  and  I  went  to  Mr.  Ken- 
^y,  and  told  him,  You  bad  better  get  oflf  in 
the  best  manner  you  can,  for  you'll  be  murder- 
ed if  you  sUy  here.  Mr.  Kennedy  said,  he 
could  uot  go  tor  bis  friends,  he  could  not  leave 
them.  With  that  the  mob  said,  Mr.  Aoooley 
M  gone  off  the  fiefd :  and  with  that  k>i4  Angle* 
«sa  said|  Follow  theiou  of  a  wb^sr,  tud  bSck 


ea  and  ofhirSf       [fiSt 

his  brains  out.  With  that  the  people  rodv  off 
after  him,  and  we  rode  after  tae  crowd  from 
the  place  where  we  stood,  towards  the  turn* 
pike -road  to  Newbridge;  and  by  the  time  I 
came  op,  Mr.  Annes^y  was  fallen  into  the 
ditch  with  hia  horse,  and  some  gentlemen  came 
up^  and  were  foi"  striking  him  as  he  lay  there  ; 
and  I  said,  I  believe  he  is  dead  already,  and 
there  is  no  need  to  kill  him  again..  And  with 
that  I  alighted,  cherished  himi  and  opened  hia 
stock,  and  the  aurgeon  came  to  bleed  him,  but 
could  get  no.  blood ;  and  I  got  a  chair  and  sent 
him  to  Newbridge,  and  vHtbiU  an  hour  or  two 
after  I  went  to  see  biro. 

Did  you  think,  when  you  saw  him  in  the 
ditch,  that  he  was  dead  P— I  did  believe  be  was 
so  hurt  that  he  would  oot  recover  in  a  good 
while. 

Did  yon  hear  any  directions  given  by  tord 
Angiesea  to  any  persons  P— I  only  heard  him 
say  what  I  have  said  already. 

Repeat  that  agam. — When  the  mob  cried 
out  Mr.  Annesley's  gone  off;  my  lord  Angle- 
sea  said.  Follow  the  aon  of  a  whore,  and  knock 
his  brains  out. 

Did  any  body  purftue  upon  that  ? — I  cannot 
say  whether  it  was  opon  his  saying  it  or  no 
that  they  followed  bim^  but  there  was  a  great 
many  people  followed  him  upon  his  sayiog  so. 

Do  you  know  who  those  gentlemen  were 
that  would  have  strdck  him,  if  you  had  not 
prevented  them  ? —  1  do. 

Who  P  Name  them.— Mr.  William  Warrea 
of  Grangebsgg. 

Did  any  body  strike  him  f — No,  not  one  ;  I 
believe  1  prevented  that  pretty  much. 

Do  you  believe  any  body  would  have  stmdt 
him,  if  you  had  notbeeu  therep— Upon  my 
word,  I  believe  some  would  have  .struck,  if  i 
had  not  prevented  it;  tor  ^r,  Warren  was 
alighting  in  order  to  Strike  him  ;  and  1  tokt 
him.  Do  not  strike  him,  for  ho  is  killed  al- 
ready, I  bdiove  ;  and  ;^ou  are  a  gentleman  of 
fortune  and  figure  in  this  country,  and  not  pro* 
per  to  be  seen  in  such  a  riot  as  this. 

[CPo8S-ezamiiiattoo.3 

Mr.  Green.  Did  yon  see  any  other  peopte 
pursue  Mr.  Annesley  besidea  Mr.  WartenP-«-l 
sa!|r  several. 

Did  you  see  any  in  lord  Anglesea's  livery  f 
<— I  caimot  tell ;  I  did  not  take  notice  Whether 
any  in  livery  pursued  him  or  not. 

Did  you  stand  by  him  for  any  tiiee  after  you 
came,  to  the  ditch  P— I  did,  till  I  put  him  mte 
the  chain 

Did  you  see  any  of  lord  Anglesea's  servgnts 
^her^?— I  did  n0t  observe  if  any  servant  of  lOid 
Anglesea's  was  present,  or  not. 

KeooUeet  whom  y<Ai  found  at  thediteh.r*-I 
found  sir  Kildare  Borrowes,  Mr.  Wilttato  War^ 
ren  there ;  and  so  was  Dillon  Ash,  and  a  geod 
mae;^  acquaintance. 

How  soon  tJS^  bis  fall  into  the  ditoh  did>yoa 
come  up  P— He  was  some  time  down  I  be<f. 
Ue»e^  for  the  hoosQ  had  got  up  before  1  casse. 

Did  yott  aoe  Mr.  Auaealey  stMii  after  tUs  it 
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14ewbtiAft  ?— I  tamed  iMck  at  lh«l  time  #lfen 
1  pat  hiin  in  the  efaur,  bimI  tew  the  dtber  htet 
at  tb«  Conr^y  abiL  after  that  weAt  to  New- 
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Had  be  no  bMise,  o^  cut,  or  itroke  wiHl  a 
wbipy  that  jou  perceiFed?— Hd  bad  not,  that  I 
peroeif ed  ;  ifor  did  1  ]<lok. 

Wbm  be  in  bis  senses  wben  yea  pot  him 
into  the  chairf — He  wis  not. 

Did  he  lell  yod  then,  that  he  giot  ever  k 
stroke  from  any  body  ?— He  did  not  tell  ma 
that  he  got  ever  astnike.  How  oovld  be  tell 
me  then,  when  he  was  senseless? 

There  was  a  heat,  yon  say,  after  he  fell?— 
There  was,  Sir ;   1  went  back  to  dee  the  heat. 

Mr.  Digby.  Did  too  see  any  body  porSae 
him  befbr^  he  feli  down?— When  I  came  up 
be  was  in  the  ditch )  there  were  a  great  many 
foafliog  that  way. 

Did  yoa  know  any  of  them  ?->-!  knew  Mr. 
Wilfiam  Warren,  and  si^  fUMare  Borro#es, 
and  spoke  to  Mr.  Warren  dot  to  strike  hire. 

Did  yoo  see  Mr.  William  Warren's  horse 
nmaway  with  him  that  day? — I  did  notob- 
scrte  his  horse  ran  away  with  h..n. 

Mr.  Mmione,  Do  yon  think  the  people  you 
^w  there  intended  to  do  hiin  any  harm? — 
God  knows  whether  they  intended  bim  hartn, 
or  no. 

Do  yon  beliete  all  the  people  yoo  saw  there 
were  wilt  to  do  him  misehiet  ?— I  beliere  there 
were  several,  among  sach  a  conoonrse  of  peo- 
ple, that  did  bot :  sure,  if  they  were  all  bent 
to  mard«  him,  he  would  hare  lort  his  life  in- 
deed. 

•  Court.  Yoo  said  that  yoa  heard  lord  An« 
ffleaea  say.  Follow  the  son  of  a  whore,  and 
kaoek  ont  his  brains  ?— Yes,  I  did. 

Give  year  opinioli,  whether  any  porsnit 
happened  in  consequence  of  those  words  ?-^ 
My  opinion  of  tbe  matter  is  this,  that  I  saw 
theoB  pursue  him,  as  soon  as  IciM  Angieidea 
spoke  {  but  1  do  iot  know  whether  tbe^  fol- 
lowed him  out  of  curiosity,  or  by  my  lord  An« 
glesea'a  means }  how  lum*  1  kndw  titeir  iatitfn- 
tloo? 

Mr.  Spring.  Was  it  not  usual  for  a  crowd  to 
IbUow  him  wherever  he  appeared  ? — Why,  I 
cannot  tell ;  1  never  saw  him  tiU  the  race  dky 
heftire. 

Was  he  not  foltowed  to  whatever  natt  of  the 
ground  he  went  the  first  day  ?— I  enl^  skw 
Snn  ooflse  on  the  gronfMl  frdcA  the  turnpike- 
road  with  his  servants^  aad  I  #aft  sbewM  him 
there,  and  do  not  think  I  saw  him  afteri  that 

When  yoa  ame  op,  did  you  Sea  Mr.  War^ 
ren  attempt  to  hnrf  Mr.  Annesley  ?— Mr. 
Warren  waa  aligfating^  when  I  came  up>,  and 
said  aome  woida  thdl  made  ide  think  he  meaM 
(o  hart  him  in  that  teioner ;  and  what  rea- 
aon  shooM  I  faava  to  M^eak  to  him,  to  beg  he 
wouM  ttbt  bnrt  him,  if  he  did  nM  ktftefli|M  it  ? 

What  waa  it  he  did  lav,  that  made  you  ima- 
ginehe  intended  to  hart  him'?—!  think  that  he 
called  eat  to  sir&Ddare  Borrowes;  I  was  ih 
sack  a  harry  of  spiritti  thai  I  caottof  tail  well 
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whdt  h^lieMd^  hht  I  tAiak,  by  thfe  wdHI  Mr: 
Warren  aaid,  they  were  something  lendtof  to 
hurt  Mr.  Aknesley ;  upon  Irbich  I  begged  of 
him  not  10  alight ;  aad  he  did  not|  nor  dkl  noi 
strike. 

Did  you  observe  lord  Angle^ea's  dresi  that 
day  ?  Had  he  a  plain  or  alaced  ooat  on  ?— •! 
canaottell  yon^  I  do  not  renumber  whether 
it  was  a  plahi  or  a  laced  ooat,  but  I  knotr  hd 
was  on  horseback,  add  ians  went  np  to  hiin, 
and  bid  him  give  over  beating  Mr.  Kennedy. 

Did  yOii  ever  aee  lord  Anglesea  before  ?-^ 
I  have  seen  him  very  ot'teu. 

Are  you  acil)ball&led  With  him  ?— I  know  him 
by  eye- sigh  I,  but  have  not  the  honoor  of  beiny 
acqokinCed  With  hta  lordship. 

At  the  time  you  heard  lord  Anglesea  mako 
nee  of  tbe  words  you  mention,  how  far  ware 
^on  fitMR  him  ? — No  ftirther  than  I  am  fraotf 
yoo. 

Was  there  not  a  great  Crowd  about  him  ?•— 
The  crowd  was  dispersed  phHty  maeh  opou 
Mr.  Annesley 'sgomg  off. 

Can  fon  judge  whether  they  followed  Mr. 
Anilesley  through  cnriosiiy,  or  at  my  lord's  in- 
stigation ?— I  oonld  not  judge  whether  througb 
euHostfy,  or  at  bis  instigation ;  they  foHoweA 
as  soon  as  be  ordered  th«ii. 

You  said,  that  the  crowd  went  away  and 
followed  Mr.  Annesley  ?— 1  do  not  say  all ;  bat 
a  great  many  foHoWcu  him. 

Do  not  yon  believe  tbey  attended  him  ont  Of 
curiosity  ? — 1  toM  yon  before  that  I  conld  not 
tell  whether  out  of  curiosity,  or  at  my  lord's 
instigation. 

Did  you  know  any  other  person  present  to 
have,  beard  those  words  ?— 1  did  not  stay  to 
look  about  lAO,  but  rode  off  directly. 

But  do  ybu  know  any  body  that  was  there 
present? — I  do  not  know  any  body  that  waa 
By,  for  f  did  not  stay  to  examine  who  was  by. 

Wben  you  eame  up  to  him  in  the  ditchi 
would  any  gentleman  have  done  him  hurt,  but 
tor  your  interposition? — If  1  had  not  thought 
Mr.  Warren  had  a  design  to  do  him  hurt,  i 
should  not  have  Said  the  wOrds  I  said  to  him. 

Mr.  Wiltidm  Backet  avrOfn. 

Mr.  Morton.  Where  were  you  on  the  i44h 
and  16lh  of  Sepleaafaer  fcist? 

Hachet.  On  ihe  14th  I  was  in  Dubiin»  and 
the  16th  I  was  at  the  Curragh. 

Db  yon  know  what  bappeaed  the  t6th  be* 
tween  Mr.  Mac  Kercher,  Mr.  Annesley,  aa4 
my  lord  Aoglesea  ? — I  was  in  a  tent  drinking 
a  bollle  of  wine  whh  some  gentlemen,  and  a 
boy  etfme  in  and  said,  Tbe  young  earl  was  kill* 
ed.  Immediately  on  hearing  that,  I  ran  ont* 
got  my  horfte,  ami  followed  tmm.  There  Waa 
a  ory  out.  He's  gone  that  way,  porsoe  htmi' 
parsoe  hiiti !  Upotf  wiiloh  I  foHowed  as  faist  ao 
I  oeuhl,  and  camenp  lo  Mr.  Mfc  Kercher^ 
and  said,  Why  don't  you  go  on  faflCer,  Sirf 
0e  eaid  my  Itorse  has  no  speed  $  pfay,  8hr, 
do  you  follow  Mr.  Atonesley,  and  keep  etose  4» 
hidi  till  I  eonle  up,  fiar  he  will  be  mardefed. 
Upon  that  I  followed  as  hA  asposHMe^hiAhe 
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wtti  ftlleo  in  the  lAtcb,  and  many  aboai  him 
before  I  got  to  him.  I  saw  be  was  very  much 
hert,  upon  which  I  attemptrd  to  bleed  him ; 
he  was  quite  senseless  and  speechless,  and 
though  1  made  two  punctures  m  his  arm,  he 
would  not  bleed,  and  after  that  be  was  sent  off 
to  Newbridge. 

Wss  be  recovered  tiefore  he  was  sent  to 
Newbridge  ? — He  was  not  recoTered. 

Did  he  say  any  thing?— He  did  not  speak, 
a  word. 

'  When  did  you  see  him  after  this?— I  saw 
him  that  night  after. 

In  what  condition  did  yom  find  him  then  ?— 
He  had  reco?ered  his  senses. 

Did  you  stay  anytime  with  him?— I  lay 
there  that  night. 

Do  you  remember  any  thing  remarkable  to 
have  happened  further? — The  next  morning  I 
got  up  early,  and  went  out  to  look  at  my  horse. 
And  Mr.  Mac  Kercher  was  apprehensive  of 
some  danger,  and  said  over-night  they  would 
go  away  very  early.  I  went  into  the  bouse 
again  after  I  bad  seen  my  horse,  and  a  boy 
came  iu  and  said.  The  bouse  was  surrounded, 
and  that  the  gentlemen  in  the  house  were 
way- laid.  1  told  Mr.  Mac  Kercher  what  the 
hoy  said,  upon  which  be  and  some  more  went 
down  stairs  to  see  if  it  was  true,  and  then  they 
were  assured  of  it. 

How  do  yon  know  that? — I  went  out  with 
them  to  the  ditch  of  the  garden  to  see  if  we 
could  perceive  any  people,  and  then  we  saw 
them  plainly.  We  came  in  again,  and  then 
the  landlord  told  them  the  same  thing. 

What  followed  after  this?— Some  time  after 
that,  Mr.  Mac  Kercher  was  taken  up  on  a 
warrant  by  one  Lacy  and  a  constable,  and  they 
came  up  stairs  together,  and  then  he  took  Mr. 
Goostry  and  Mr.  Kennedy.  Then  we  got 
ready,  and  were  going  to  Naas  to  give  in  bail 
there;  and  when  we  were^a  good  way  from 
Newbridge,  one  Angus  Byrne  came  op  in  full 
galkip  with  a  gun  in  his  hand  ;  Mr.  Annesley 
was  then  on  one  side  of  me,  and  Mr.  Goostry 
on  the  other ;  and  he  laid  his  gun  upon  bis 
thigh  when  he  came  up,  and  he  immediately 
turned  about  and  gave  his  whip  to  a  country- 
man, came  close  to  me,  and  laid  his  hand  upon 
the  cock  of  the  gun.  I  cannot  say  positively  1 
beard  it  snap,  but  he  made  a  noise  as  if  he 
cocked  the  gun. 

Court,  How  was  the  gun  directed  ?— The 
muzzle  was  directed  towards  Mr.  Annesley, 
cross  the  pommel  of  the  saddle. 

Did  you  perceive  him  touch  the  cock  of  the 
gun?-— I  sawjiim  put  his  thumb  upon  the  lop 
of  it. 

Can  ]f  on  say  that  he  cocked  it  ? — \  cannot 
be  positive ;  I  did  not  see  it  cocked,  but  1 
heard  it  snap  :  upon  which  I  aiade  Mr.  Annea- 
lev  alight ;  I  called  out  to  the  coach  to  stop  and 
titbe  him  in,  and  Mr.  Goostry  came  up  to  us. 
.  What  kind  of  a  noise  was  it  you  beard  ? — It 
was  the  sound  of  a  gun  cocking. 

Did  Mr.  Annesley  alight  and  go  into  the 
'if-T-llodtdt 


Who  advised  him  to  go  into  the'  coach  ? — I 
did,  and  I  believe  Mr.  Goostry  did. 

Why  so  ? — Because  1  thought  that  the  nan 
intended  to  shoot  him. 

Mr.  Mae  Manu$,  You  said  Byrne  gave  bin 
whip  away  ?— I  did. 

With  what  intention  did  he  do  that  ?•— I  can- 
not say. 

Was  it 


in 


order  to  be  the  more  ready  to 
shoot  F — 1  suppose  it  must  be  sO)  Sir ;  it  looks 
asif  it  was. 

Did  you  say  any  thing  when  he  gave  away 
his  whip  f — Not  a  word. 

In  what  manner  did  he  give  it  away  ?-— He 
rode  up  in  a  hurry,  gave  his  whip  to  the  mauV 
and  turned  back  immediately. 

What  further  happened  after  this  ?— After 
that  we  met  some  -people  on  the  road,  who 
came  ftt>m  Naas  to  meet  us,  and  they  condoct- 
ed  us  to  Naas. 

What  becaraie  of  Byrne  ? — He  turned  back' 
immediately  after  Mr.  Annesley  got  into  tho 
coach. 

How  soon  after  this  liran  had  given  away 
the  whip,  and  put  his  hand  to  the  gun,  did  Mr. 
Annesley  go  into  the  coach  ? — Immediately. 

Did  yott  aee  hiln  take  his  whip  again?— 1 
did  not. 

Did  he  go  with  yon  to  Naas  ?— He  came  op 
to  us  again,  and  went  there  with  us. 

What  happened  after  you  got  to  Naas?-— 
When  we  were  going  to  ^ve  in  bail  for  the 
gentlemen ;  Byrne  came  m  and  laid  down  the 
gun  upon  a  bed  in  the  room  where  the  geotle- 
roan  that  took  the  gentlemen  in  custody  from 
the  constable  was ;  T  think  he  was  sovereign 
of  Naas.  I  went  in,  Mr.  Carrick  and  that 
gentleman  was  there,  and  we  were  desirous  to 
see  if  the  gun  was  loaded;  and  it  being  a 
screw- barrelled  |^un,  immediately  I  unsccewed 
it,  and  took  out  aght  bullets. 
"  Cour^.  Who  unloaded  the  gun  ? — I  nn- 
loaded  it  myself;  unscrewed  it,  and  took  out 
the  shot. 

What  kind  of  shot  ?— Large  swan-ahot. 

How  many  of  them  ?— There  were  eight ;  f. 
brought  them  in  to  the  gentlemen. 

How  big  were  they  ?-*They  were  very  large. 

How  large?— Describe  them. 

They  were  thus   big.    [The  witness  de-^ 
scribes  them  to  be  as  big  as  the  tip  end  of  his 
little  finger.] 

Mr.  Bag0t.  Were  they  cast  in  a  uMold,  or 
were  they  rough  and  uneven  ?«-«They  wero 
quite  round. 

BIr.  Mac  Manut.  Tell  what  happened  after  • 
that.— Thep  the  sovereign  took  the  gnu,  and 
Byrne  was  examined  with  what  intent  he  car-; 
rifd  the  gun,  and  whose  it  was?  He  said,  It 
belonged  to  my  tord  Anglesea,  and  he  was  to 
follow  the  <Iirections  of  Mr.  Lacy,  in  order,  if 
there  waa  any  rescue  intended,  to  prevent  it. 
They  then  asked  him  what  he  was  to  do  with* 
it  in  case  of  a  rescue  ?  HTe  was  going  to  an- 
swer, when  Lacy  slopped  him,  and  said. 
Yon  have  answered  it  already,  and  answer 
nomorefuertioos. 
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Had  Lacy  uy  arat  ?->- WiicD  the  men  from 
Kaaa  were  comin^jr  ap.  Lacy  took  cot  a  pistol 
upoo  the  road,  and  I  said  to  mm,  Sir,  Mr.  Mac 
Kercber  told  yoa  before  we  came  out,  that  we 
expected  a  guard  from  Dublin  or  ^iaas,  and 
yoo  need  not  lear  any  reacoe. 

What  kind  of  a  pistol  waa  it?-*lt  waa  a 
pocket  pistol. 

Mr.  hagfii.  Did  yod  observe  lord  Anglesea's 
coach  df  iriog  at  any  person  on  the  Carragh  ?-«- 
Really,  Sir,  1  did  not  mind,  1  wasioatont 
drtnkmg  a  glass  of  wine. 

[Craas-eaEamination.] 
Mr.  Jlbrgan.  Yon  say  when  yon  heard  this 
noise  of  the  gnn,  that  the  mnssle  was  pre- 
teotcd  to  Mr.  AnDeaiey  ?«^Ycs,  the  gun  lav 
npoQ  the  pommel  of  the  saddle  with  the  mnsEzle 
towards  him. 

Whieb  side  of  yon  was  Byrne  on  P— The 
kfu 

And  where  was  Mr.  AoMsley?— On  the 
right. 

Yoa  rode  then  between  Mr.  Annesley  and 
Byrne,  when  Byrne  came  opr-^l  did. 
.  At  the  tiore  yon  heard  thai  noise  of  the  cock- 
iDg,  woqM  not  the  gun  have  ahot  you,  or  yoor 
iKWse,  if  it  had  gone  off  ?-^l  believe  it  possible 
it  might. 

Deseribe  the  position  of  yourself. — I  had 
Mr.  Anoesirr  on  the  right  hand,  and  Byrne 
drove  npeo  the  left  side  of  me,  and  I  got  close 
to  Mr.  Anoesley. 

In  which  hand  had  Byrne  the  gan?-*Ue 
had  the  gon  in  hialeft  hand,  and  the  bridle  in 
bis  right. 

Yon  aaid  it  was  pointed  to  Mr.  Annesley  P— 
It  was  lying  on  the  pommel  of  the  saddle, 
across  the  horse'j  neck,  with  the  mouth  to- 
.wards  him. 

.  Coohl  he  have  ahot  him  before  be  got  into 
the  ooacb,  if  be  bad  had  a  mind  ?*-«-To  be  sore 
he  might,  if  he  pteased ;  but  it  would  not  have 
been  possible  for  him  to  have  escaped  if  be  had 
•hot. 

If  the  gnn  had  gone  off,  must  it  b«veahot 
Mr.  Annesley  P-^If  it  had  gone  off  instantly  as 
be  came  up,  it  might  have  shot  me. 

What  happened  after  Byrne  came  up^— - 
Mr.  Annesley  aliffhted,  andMr.  Goostrycame 
iip^  we  called  to  the  coach  to  slop,  and  he  went 
in,  and  then  Byrne  tarned  abontsod  went  back 
again. 

Do  not  you  believe  that  Byrne  carried  that 
gnn  to  prevent  a  rescue,  and  for  no  other  pur- 
pose P— How  can  1  tell  P 

Wbal  do  you  beheveP— I  pretest,  1  cannot 
tell  what  to  believe. 

Had  the  gentlemen  any  arms  in  the  coach  P 
—They  had  not. 

How  many  servants  attended  Mr.  Mae  Ker- 
cher  and  his  company  at  NaasP — I  know 
there  was  the  groom,  and  a  footman,  and  I 
really  cannot  recollect  any  more. 

^vera  there  not  fireP*^!  cannot  recollect 
any  more.  ^ 

Were  the  servaots  armed  there  P-^^l  know 
the  groom  was^ 


J 


'  What  did  the  peopl^that  came  ilron  Naaa 
say  when  they  c&me^upP— 1  cannot  tell^ 
some  went  on  one  side  of  the  coach,  some  on 
the  other,  some  on  horseback  and  some  on  foot. 

Did  not  you  hear  it  rumoured  by  them,  that 
we  will  attempt  a  rescue  ? — I  did  not. 

Did  not  ^ou  hear  them  cautioned  not  to  at« 
tempt  a  rescue  ? — 1  did  not  indeed. 

I^cy  took  out  a  pistol  you  say  P — He  had  • 
pistol  m  bis  hand  when  the  men  came  up. 

Did  the  men  say  any  thlnff  to  him  about  hie 
bavinff  bis  pistol  m  his  handP — They  did  not. 

Did  Lacy  give  any  reason  for  having  thaS 
pistol  in  bis  hand  P— >ue  gave  me  no  reason 
for  it. 

Did  yon  hear  him  give  a  reason  to  any  body  f 
-«I  did  not  bear  him  give  any  reason; 

Did  not  you  hear  him  say  that  he  took  it 
out  to  prevent  a  rescue  P— I  did  not. 

What  did  you  say  to  him  P«^I  told  him  Mr. 
Mao  Keroher  said,  before  we  came  out,  that 
we  expected  people  from  Naas,  and  tliat  there 
will  be  no  rescue.  .. 

What  did  he  say  when  yon  tokl  him  tliere 
wouki  be  no  rescue  P — Ue  made  me  no  answer 
to  that 

Co¥Tt.  Before  BTnte  came  up  with  the  gun^ 
how  were  you  and  Mr.  Annesley  riding  P— 
Mr.  Annesley  was  first,  a  little  distance  before 
me;  immediately  upon  Byrne'a  coming  up 
and  giving  the  whip  to  the  man,  1  got  up  to 
Mr.  Annesley. 

Wss  Byrae  nearer  than  you  to  Mr.  Annesley 
at  any  time  P-*-I  was  nearer  all  the  time. 

How  near  was  Byrae  to  you  P— He  was 
within  a  yard  of  me. 

If  the  gnn  had  gone  off,  could  it  have  shot 
Mr.  Annesley  or  you  P— It  might  as  well  have 
shot  him  as  me  ;  I  believe  it  possible  it  might 
hare  shot  me. 

On  what  side  of  Mr.  Annesley  were  yon  P«— 
I  was  on  the  left  hand  «de  of  him  alter  I 
joined  him. 

In  what  noaitkm  had  Byrne  the  gun  at  his 
coming  opP — It  was  npon  his  thigh,  and  im^ 
mediately  upon  bia  coming  up  he  laid  it  across 
the  pommel  of  the  saddle. 

Mr.  Spring.  At  the  time  that  the  gun  waa 

Eainied  towards  you,  where  was  Byrne's  rigtit 
and  P—1  cannot  tell. 

Did  not  you  say  that  his  right  hand  was 
npon  the  bridle  P — At  his  coming  up  he  had 
the  gun  upon  his  thigh  id  the  left  hand,  and 
the  whip  and  reins  in  the  other  hand ;  he 
gave  his  whip  away,  and  then  held  the  gun 
across  the  pommel  with  his  left  hand. 

In  what  position  was  the  gun  at  his  coming 
up  P-— The  gun  was  pointed  up  rate  the  air  at 
his  comhig  up. 

Was  the  bridle  in  bis  right  hand  then  P---It 
must  have  been  in  the  right  hand,  because  tho 
gun  was  in  the  left. 

Was  the  time  Byrae  came  up  any  oonsH 
derabie  time  before  you  met  the  people  coming 
from  Naas  P— Yes,  it  was. 

How  Ion  or  ?— 1  cannot  tell. 

Was  it  Uo  nunatesP--Yes,  iiwas,  a|id  more. 


«9] 


18  afiPACSl  IL        Trial  of  the  Mod  tfA^l&tfsa  and  others^       {^ 


YihsA  ipM  k  Byroft  did  ater  be  otow  up? 
^t^He  iwuiagiliatdy  gate  liie  whi»  aiiajr,  and 
wme  up  cUmw  to  ufl»  and  immMiately  upou 
Mr.  Annesley W  altg^og  and  §|fio|f  into  tb6 
«ipaQb,ii«  luruedlMck. 

Did  you  cter  aee  figuva  befiHw7>f-l  n^eit 
0tv  bind  in  my  bfe  before. 

J)id  be«ay  asy  Ibing  to  you?'— He  did  'doI| 

vl«b  Ao  aa. 

Did  be  know  you  at  Uiat  iiitte  ?«<rUa  did  noC 
appear  to  Jtnour  ma.    < 

X>fd  vou  boQW  \^m  ? — I  did  not  know  kia 
same  till  we  came  to  Naas. 

Hotv  .long  after  Bynws  turned  baek  waa  it 
tbat  he  folbnrad  you  to  Naaa  ?-^-A  g|ood  while. 

Waa  it  an  baur  ?— rl  cannot  aay. 

Half  an  bQur?>-TTo  Um  best  of  my  know- 
Mfce  it  wlw  ibereabottta^ 

Waa  it  ai'taa  tbe  people  qnetyooP— rl  beliare 
it  waa»  1  cannqt  be  poaitif  e. 

How  long  afWr?— I  cannot  tell  exactly  bow 
laog'it  wiia. 

Mr.  William  Goostty  sworn. 

Mr.  Mac  Manus,  W^ra  jpou  at  tbe  Cunragb 
laat  September  f 

G^toiiry.  I  was  tbeve  tbe  .firat  and  laat  day 
if  tlw  races. 

•  Gi«a  aa  account  of  wl)at  happened  there ; 
tell  tbe  whole  affair.— The  14th.of  September 
^t  we  went  to  tbe  Curragb,  and  there  was 
but  one  barse  to  run  tbat  day,  and  there  being 
JI0  great  diversion,  we  rode  a  little  up  and 
down  tbe  course  that  day,' and  came  off  again. 

iFrom  what  place. did  yiM^go  to  the  Curraffh  ? 
•M^^e  went  from  Dublin  to  Mcwbridge-mn, 
jMd  from  thancci  to  the  Curragb. 

Did  any  thing  remarkable  happen  to  yoa  on 
4he  14|h  ?— <«We  saw  lord  Angleaea  and  other 
ffentlemeo  standing  at  a  tout  aa  we  rode  up  the 
Curragb,  and  when  we  were  coming  bacl^ 
again  from  the  oanrae,  jult  befiire  we  came  to 
llle  end  of  it,  lord  Angksea  said,  See  tbat 
acoondrel  Mac  Kergber,- though  henowkioka 
like  a  gentleman,  that  coat  be  baa  upon  his 
baok'i  taw  not  a  month  ago  in  MQumouth" 
Jtrect.  Mr.  Mae  Kercber  said,  Do  not  let  u^ 
take  any  notice  of  it,  it  ianot  worth  while ;  so 
we  hHle  off  the  grouMl,  and  went  to  New- 
liridgia ;  tbat  waa  all  that  bappeoed  that  A^. 
Tbe  next  day  waa  Tbmaday ;  there  wais  no 
laco  tbat  day;  and  we  went  to  geotlemen'a 
liovsea  in  the  neigbboorbood,  where  Mr.  Att- 
nesley  waa  known  when  lie  was  young.  On 
Friday  we  went  ta  the  laee  again,  and  just  as 
the  first  heat  w^  over,  we  came  upon  tbe  Cur- 
ragb, and  went  up  to  the  coippany.  After 
flome  little  atoy  tboK^  f^a  left  that,  and  rode  on 
further ;  an4  aa  we  were  rkltng,  the  coach- 
man  of  lord  Anglesea  came  full  gallop  through 
-the  middle  of  ua ;  we  got  out  ot  his  way  as 
tfgt  aa  we  comU  ;  he  turned  abort  about  again, 
dro?e  at  us,  and  we  gat  on  tbe  other  side  of 
the  rail  to  avoid  him,  and  he  came  there  with 
bia  whip,  ^  paiatad  to.Mr.  Aimealey » crying, 


Shoe-boy,  that'a  he,  shoe*black.  IVaacotly  he 
came  to  ua  again  ■ 

Court.  Which  aide  of  tbe  rail  ?— Tbe  out- 
side ol'  tbe  rail,  my  lord^-^od  drore  at 


there.  Mr.  Mac  K^ber  than  said,  There  is 
no  bearing  of  this,  we  mutt  either  go  out  of  the 
course,  or  else  apeak  to  ny  lord  to  chastise 
himi 

Were  there  other  people  on  the  other  aide  of 
the  rail  beaidaa  you  ?— There  were  other  peo- 
ple theca  besides  ua,  but  very  £bw. 

Go  OD. — Mr.  Mac&ercbar  went  vp  «n4 
down  to  find  my  lord  Anglesea,  and  we  went 
up  along  with  him  to  the  winning-post,  and 
there  my  lord  and  others  were  standing^  and 
Mr.  Aonesley  waa  rather  behind,  out'  of  the 
crowd ;  five  or  aix  horse  lengths  hehiad  he 
might  be :  so  Mr.  Mac  Kercber  said,  with  a 
low  voice,  I  w^  to  speak  with  your  kwdship. 
My  lord  aaid,  1  have  no  pistols,  and  waa 
stiurtled,  and  changed  colour  a  Kttle,  I  thought. 
This  was  no  time  and  place,  he  said  further^' 
to  talk  thus,  1  liave  no  piatolsi  Mr.  Mac  Ker* 
cherjiaid,  For  wlift  1  have'tosay  4o  yourtord'- 
sbip,  every  time  and  place  is  proper  ;  lor  all 
that  I  have  to  say,  is  against  one  of  your  sar« 
vanta  tl^at  used  a^gantleman  ill,  or  worda  to  that 
effect.  My  lord  asked.  Who  the  gendemaa 
wa^  ?  Mr.  Mac  Keraber  flsid,'nrhat's9ie  gentle- 
Boan,  Mr.  Anaesley.  My  lord  hesitated  a  httHe, 
and  said,  be  waa  no  geoUeaoao,  but  that  he  was 
a  bastard.  Mr.  Mac  Kercber  aaid  ftwiber,  Wu 
expect  your  k>nlship  will  turn  your  servant 
away  en  the  field,,aa  itds  a  public  affront.  My 
lord  then  flew  into  a  passion,  and  called  Mr. 
Mao  Kereb^  a  great  johov  opprobrioua  oamea; 
and  Mr.  Mao  Ksrcher.tmdliim,  he  bed ;  witk 
that  Mr.  Mae  Kerob^r  said,  Your  lordship 
durst  not  single  yourself  out,  and  -tell  me  ao. 
With  that  Mr.  Franob  Anhealey  up  with  hia 
whip  and-struck  Mr.  MaciLareber  on  hiafora- 
head,  and  with  tbat  a  little  bk)od  came,  and 
•hiafiwehead  swelled,  very  much.  Immediately 
npon  that,  t  had  a  little  whip  in  my  hand,  and 
.1  atroek  Mr.  Annesley.  Upon  this  it  was 
over,  and  Mr»  Mac  Karcher  said,  Comei  we 
will  go  away.  There  were  aome  other  worda 
•M(ted  afkerwarda  between  lord  Angleaea  and 
Mr.  Mao  Kercber,  and  Mr.  Mac  Keraber  said, 
turning  to  |(o  away,  Come  along,  Goostrv  apd 
KesnMy,  it  ia'  not  worth  while  to  talk  to  h 
man  who  dare  affront  a  gentleman,  and  re- 
fuieth  him  aatisAbction.  I  could  not  get  away 
very  aeadily,  being  in  a  crowd  of  people ;  and 
I  believe  a  minute  or  two  passed  bmre  any 
.thin^  further  hiy>pened  aft  all.  When  l  waa 
turning  my  horse  to  ride  off^  Theresa  Goostry, 
aayamy  lenl,  another  of.  tbe  rogoea,  aa  great 
a  rogue  as  any  in  Ireland,  knock  ^m  down. 
•Upon  which  Mr.  Franda  Aimedey  atruek  me 
again,  and  a  great  mwiv  paore  struck  me.  I 
iwaa  atqnaed  with  the  ocst  blow,  and  bled  ao 
prodigiously,  tbatil  was  all  over  blood.  1  got 
a  blew  here  [on  bis  wrist]  that  swelled  as  big 
as  an  egg ;  and  I  bad  fallen  off  my  horse,  if  3 
had  not  beea  aupported  by  a  crowd  on  each 
aide,  who  were  so  near  metbat  1  oouMnot  mIL 
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What  4iilHie«  of  tfane  ma  ibtre  b«lwe« 
the  first  blow  ood  the  Meonil,  given  by  Mr. 
Fronds  Ajmetlev  ?— ft  was  two  mioutes  after 
the  first  stroke,  that  Mr.  Anoesley  struck  agaio. 

Did  ho  strike  jron  of  biinselfy  or  by  any  di- 
rectioDs  from  aoy  body  P — He  did  oot  strike  me 
till  ford  ADglcoea^ ordered  him. 

IMd  yoa   leare*  the  Curragh  immediately 
upoo  thatf^l  did  not;  I  thought  the  quarrel 
Jiad  been  over,  and  had  a  mind  to  stay  to  see 
the  sport«    There  were  some  English  horses 
to  ran,  and  I  clapped  my  handkerchief  to  my 
wound,  that  J  might  stay  and  see  the  diver- 
sioa.    I  rode  forward  on  the  ground,  and  im- 
mediately   I    heard   the   pretender,  as  they 
4»llcfl  Mr.  Annesley,  was  killed.    Thinks  1, 
1*11  go  down  to  the  starting  post  to  see  what  is 
the  matter,  and  there  I  heard  that  Mr.  Annes- 
fey  was  in  the  hme  leading  to  Newbridge ;  I 
rode  uiltr  him,  and  when  1  came  about  half 
way  do^  the  lane,  1  law  a  great  crowd  of 
.people  abont  him,  and  found  him  lying  sense* 
less,  his  arm  stripped  np  in  order  to  bleed  him, 
hot  he  would  not  bleed.    I  foi  a  chaise  that 
was  fymiing  by,  put  him  into  it,  and  got  a  roan 
to  go  with  him  to  hold  him  in  the  chaise  that 
iie  shoaM  not  fiill  out  of  it,  and  so  carried  him 
•to  Newbridse.    The  next  morning  we  were  to 
go  early  to  Dablin ;  Mr.  Mac  Kercher  said,  it 
was  very  pmdeot  to  get  to  Dublin  as  esrly  as 
we  ooalo.    But  before  we  were  op,  we  were 
alarmed  by  the  people  of  the  house  saying. 
That  the  house  was  beset,  and  that  there  were 
a  hondred  men,  fifty  one  way,  and  fifty  ano- 
ther, and  that  there  were  men  io  the  entry 
that  had  fire-  arms.    We  immediately  got  up, 
and  had  nothing  but  pistob  to  defend  ouraelves: 
we  tbooght  them  not  suflScient  to  defend  ns 
against  such  a  number  of  men,  and  sent  to  the 
landlord  to  get  us.  more  arms,  if  he  could ; 
whoi»rQOght  up  a  case  of  pistols  and  a  gun ; 
and  we  were  determined  not  to  stir  till  we 
cenld  get  some  assistance.    Mr.  Msc  Kercher 
and  Mr.  Kennedy  went  out  to  see  if  they  could 
discover  what  number  of  people  th^e  were  in 
arms ;  tbeyretomed  immediately,  and  told  us, 
They  saw  a  great  nom^r  of  people ;  so  we 
were  determined  to  secure  ourselves  in  the 
room  till  we  should   ^et  assistance.    Some 
time  after  it.wap  day-light,  an  hour  or  two 
after,  Mr.  Kennedy  went  out  into  the  garden 
to  try  if  he  could  see  any  body ;  and  when  he 
returned,  said.  He  saw  none :  I  went  down 
into  the  garden,  came  back,  and  was  told  there 
.was  a  warrant  granted  by  a  justice  of  peace, 
on  the  complaint.of  lord  Anglesea,  against  Mr. 
Mac  Kercher,  and  Mr.  Kennedy,  and  myself. 
1  asked  Lacy,  who  came  up  stairs  to  ezecnte 
the  warrant,  if  he  was  a  constable ;  he'said  he 
was  my  lord  Anglesea's  steward;  the  con- 
stable was  hard  by. 

Where  was  this  ? — In  the  house ;  they  came 
np  stairs,  and  shewed  the  warrant :  says  I, 
•What  occasion  for  all  these  people  to  execute 
a  warrant  ?  Whose  conaplaint  is  this  upon  f  I 
looked,  and  found  it  was  a  complaint  of  lord 
Anglesea's.  Upon  this^JLAoy  said,  Waamst 
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go  back  to  the  gentleman  that  hfA  ^ttted  th« 
warrant,  to  give  in  securiiy.  I  said,  No,  wn 
did  oot  care  for  that,  we  have  got  enongh  of 
this  country,  I  am  all  over  Idood,  I  don't  likn 
it  so  well  to  ffo  into  it  again,  andyon  see  the 
dress  I  am  in,  and  I'll  ^  to  Dubli|i ;  and 
thinking  there  was  some  dirt  in  my  wound,  I 
had  a  muid  to  go  where  I  might  have  il 
searched  and  dressed,  for  there  i^rre  two  gen- 
tlemen there  that  ofiered  to  bail  us.  Lacy 
would  not  go  towards  Dnblin,  but  insisted  on 
our  going  to  the  justice  that  granted  the  war- 
rant. This  occasioned  us  to  dispute  about  it 
till  the  constable  whispered  us,  Naas  is  thn 
county  gaol,  gentlemen,  and  if  yon  say. you 
will  go  to  that  gaol,  I  must  carry  you  tliere» 
whether  they  will  or  no :  Upon  tnis  we  told 
Lacy,  That  we  insbtcd  to  go  there,  and  if  we 
did  not  give  hail,  we  would  be  secured  there. 
There  being  so  much  noise,  and  the  landlord 
cautioning  ns,  that  there  might  be  danger  of 
going  the  road,  we  aent  for  sosae  peofde  fron 
Naas  to  come  and  meet  ns;  sa  we  got  readv, 
and  Mr.  Annesley  and  i  would  not  go  into  thn 
coach. 

Who  went  in  the  coach  f — Mr.  Kennedy, 
Mr.  Mac  Kercher,  and  ]tf  r.  Carrick  went  into 
the  ooach ;  Mr.  Annesley,  Mr.  Hacket,  and 
I,  rode  on  horaeback ;  when  we  bad  gone  n 
little  way,  riding  almost  all  three  a-braast,  1 
saw  several  people  follow,  and  a  fbllow  camo 
galloping  after  us :  I  heard  the  horse  coming, 
and  1  looked,  and  saw  a  feilow  coming  np  with 
a  gun  in  his  hand,  in  n  green  coat,  and  a  losty 
man.  I  aaid,  1  wondered  what  that  man's 
coming  after  us  in  that  manner  could  mean. 
So  I  drops  behind  Mr.  Hacket  and  Mr.  An- 
nesley a  little,  and  let  the  fellow  come  between 
ns;  became  close  up  to  Mr.  Annesley,  and 
just  as  he^as  dropping  back,  I  ^ot  up.  Im- 
mediately I  heard  the  gun  oook,  as  I  thought, 
and  1  instantly  dropped  betwixt  him  and  Mr. 
Annesley,  and  then  Mr.  Hacket  and  I  called 
pot,  Mr.  Annesley,  You'll  be  shot ;  get  into  thn 
coach  this  minute,  or  this  fellow  will  fire  at 
you.  Mr.  Annesley  upon  that  alighted,  and 
got  into  the  coach,  aod  the  fellow  said  he  was 
going  to  Dublin.  I  spoke  to  the  servants  to 
bid  them  not  let  the  fellow  come  between  them 
and  the  coach,  and  said  to  Mr.  Hacket,  Let*ua 
keep  between  him  and  the  ooach  to  prevent 
any  mischief.  When  the  fellow  saw  that,  he 
turned  back  again. 

Wis  he  so  near  as  to  hear  you  give  those 
directions? — it  was  impossible  he  ooiud  avoid il^ 
Mr.  Mac  Manut,  Were  there  any  otliera 
that  had  arms  besides  thai  man?— -There  was 
a  country  fellow  by,  that  had  a  pistol,  and 
Lacy  had  a  pistol  too. 

What  happened  after  that  ?— As  soon  as  we 
had  secnrecl  the  coach,  the  fellow  turned  back, 
and  Lacy  kept  behind,  and  just  as  they  um 
the  Naas  people  coming,  they  galloped  up 
again,  and  they  went  witn  us  to  Naas. 

What  happened  whon  you  came  to  NaasP 
Tell  what  you  observed  tfatere.— Then  w^camn 
to  examuM  the  man  that  had  the  gaoi  aUri 
R 
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Milt  ftr  tbe  MfwcifK,  mi  immei  U«  to 
•nmine  tliat  nai^i  to  lie  wis  Mked,  Wbote 

SIB  that  wasT  He  iftiil,  Lord  Anf^lcMa't. 
e  tlien  was  aikH,  What  was  ba  ta  do  wMi 
it  f  He  aaid,  To.ftiltow  Laey'adir^tioBa.  He 
thai  was  asked,  What  diraetionsr  He  aaid| 
fie  iaocied,  in  ease  of  Kacae»  he  was  to  nake 
«ee  of  it.  We  asked,  K  Lacv  g^ave  kias  aay 
dnectkNis  P^-He  said,  Yes.  We  asked  Ikeo, 
What  diredioas?  Befoie  he  coald  aosweri 
Laoy  etepped  i»,  aud  bade  Rial  aol  aaswev 
aa y  other  queslkMi . 

Did  700  giveL  IB  seewilv  tbeie  ?— Ko ;  we 
wm%  iimm  the  jostiee  ef  peaoe,  and  gave  ib 


Mr.  Digbv.  Yob  aaid  «b«t  Mr.  Franda  An- 
aealey  struck  Mr.  Mao  Keraher  P— Yea. 

Did  Mr.  Mac  Kercber,  er  ai)y  body  else^ 
strike  Mr.  ABoeslMT  before  be  stmck  mm  ?«-* 
Be  did  not,  nor  nobody  eke. 

Did  Tou  etribt  him  f—1  stmck  hisi  after  he 
struck  Mr.  Mae  Keveher. 

Witli  wbat?^With  a  whip,  apoo  hisstA- 
k«Mr.  Mae  Kareher. 

Did  yon  apprehend  the  quarrel  a  continBed 
•ae^  or  thatit  waa  ceased  f— The  begiookMr  of 
the  qoarrel  wasw  Mr.  Jiae  Kercher  and  ford 
Angleaea'e  spsalUDg  together  (  and  aAsr  Mr. 
yrancjs  Aaueslty  stniek,  it  asassd  for  aboiK 
Mro  mimilea. 

£Cros8*esaniiiation.]  ' 

Mr.iSprA^.   Plray,  Mr,  da  yen  rsaaHeot  the 

ertkiilar  words  lord  Anglsssa  inada  oaa  of  to 
r.  Francis  Anneslsy  bme  he  ahmekyoBN— 
G^09iry^  i  did  net  kasw  Mr.  Anneriey  at  that 
time,  bat  a  genthmiaa  said,  that  It  was  he  that 
dtruekne. 

When  laid  Aiiff4saea  wsad  the  approbrioM 
laDgiiaga  yea  saeSleiied,  did  not  he  say  la  Mr. 
Annesli^y  There  is  ha  that  siraek  yen  f--l 
cannot  say  that  I  did  hsarhfan  say  that. 

Were  not  yoa  near  him  f— We  werp  sMeby 
aide ;  Mr.  Francis  Anncsley  and  I  faoad  Mr. 
Mao  Kercher. 

Might  not  ha  hare  reeelped  a  Uowlironi  yon 
wilhoBt  knowing  whe  ga»e  hlni  that  blowP— 
Yes,  I  belicTe  he  might;  and  dbl  not  knew,  I 
beliare^  that  I  strock  him  }  I  dun  say  he  did 
not  sse  me.  because  he  ndafbrwardsta  strike 
Mr.  Mao  Keroher. 

Da  ynn  believe  he  miglit  hare  aaknd  my  Wrd 
who  stmdc  him  P— I  oan't  tell.  . 

Was  not  he  strad[  by  Mr.  KennadyAtthe 
game  tkna  N-Be  was  not. 

INd  notMr.Mao  Kercher  lift  his  band  in 
thhi  nmnner  with  his  whip,  npen  his  taUnng  la 
My  laid  AngleseaP-^No^  Sb*,  he  had  hia  whip 
in  one  hand,  and  bridle  in  the  other,  and  spoke 
nsoaallT  aaany  manbtkewerkloanM;  and 
inibin  bn  went  np,  said,  Hn  wafdd  have  na 


Did  not  he  lift  np  the  bntt  and  of  hb  wUpf 
-*Hedid«atliftitnn. 

Did  net  Mr.  Mae  Kenher  apeak  lanqrioril 
ingliisia hi  snch  manner  ae tended  tan  fcaach 
«P  Ae  pm^nN^Hn  dldnoti^  my  4MiiM|ja. 


ofAngUiea  anJToikattf      [tM 

Did  nolhelell  hkB,  Madamd  nataomnasidn 
with  hkn,  after  he  had  giinn  him  the  liaP^Hn 
did  not,  ontil  my  lord  Anglesea  had  abnsai 
him,  and  caHed  bim  names. 

Were  net  yon  eanlioued  bv  aanMbady  not  tn 
gn  la  my  kird  Anglesea  P*^ w  o  parssn  tantionni 
us  not  to  go  up  to  him,  that  I  heard  ef. 

Did  yen  yooraelf  caution  Mr.  Mae  Ksfchcr 
not  to  goP-*I  did  not. 

Did  not  somebody,  in  your  hesriag,  tdl  Mn 
Man  Keroher,  it  was  your  own  iaidt,  if  jFoa 
had  taken  my  advice,  this  wonld  not  bare  hap» 
pened^^•No  perasn  laid  him  tiiat,  thai  I 
knew  of. 

Do  yoD  knew  Abraham  RdbinsonP-*!  dsu 
It  waa  hla  chaise  carried  Mr.  Annesley  to  Naw^ 
bridge. 

Mr.  Httrwrnd.  We  have  a  vast  nnater  of 
ether  testimonies  of  the  gentlemen  of  this  coun- 
try to  examiaa  aa  to  the  assault,  aad  whbt  hap^ 
nened  at  the  Curragh,  wliioh  we  shaH  not  trai»*> 
Ue  your  kn^hip  with,  lor  we  bare  now  Isken 
np  six  boors  ef  year  time ;  and  the  only  ftir* 
ther  Of  idenee  that  we  shall  Isv  belbre  yon  la 
eonchide  this  scene,  is  to  introdqpe  the  peman, 
who  shall  account  for  the  premeditated  con» 
trifanoa  ef  this  black  sohem^;  wbn  the  peraonn 
were  that  were  employed  to  execiila  it ;  whoon 
diraotKNie  they  were  to  have  obeyed ;  and  aM 
the  prepamtofy  steps  taben  in  erder  to  comn  at 
this  ^^leasan's  Hfe.  We  sbaH  tronbia  yon 
bnl  with  this  one  witness ;  and,  as  it  is  a  matter 
ef  great  ooneemment  to  the  poblio  to  have  de» 
tested,  and  to  my  olieats  in  oarticnfaur,  waahaH 
erave  ywoLt  indnlgenca  and  patience  to  hear 
this  witness. 

Anigiu  Byrne  swotn. 

Mr.  Harwmrd,  Mr.  Byrne,  begm  to  giva  nft 
aecennt  of  what  you  know,  aisi  wdiat  dhnetinna 

C  received,  and  what  canversation  passed 
een  yon  and  any  other  peraens  at  Kfll- 
cullen-bridge.  Do  yon  know  timearl of  An- 
gleaea  f-^  Yes. 

Were  ynu  hnntsman  to  any  naraan^  ani 
whom  P— I  was,  to  tho  enri  of  AnglessalBSt 

Da  yon  knew  Mr.  lanaP^I  do. 

When  were  you  huntsman  to  laid  Anglsseaf 
•-I  parted  from  him  the  n4bth  of  March  iMt, 
Beater  Satnrdsy  waa  the  diy,  at  hia  own  honsn 
alBmy. 

Mow  lan|^  havoyan  knawvMr.  JansP— Sis^ 
yearn,  or  thersabonts. 

What  b  he  to  lord  Angleas'a  ^— I  nlwnyB 
Ibttnd  him  in  the  natore  of  an  agent,  ar  n  maa 
to  takeoamof  kiabnrincas. 

Yoa  know  MIehsel  La^  P^-I^o. 

What  haa  ha  bnentokwd  Anglasen  during: 
Ike  timo  yon  knew  MmP^InlbannlnMafn 
hsnsa  stewafd,  and  toaell  my  lord's  woods* 

Do  yon  remember  any  raoea  »  Hentomhm 
ImtP^Ido.  ^ 

WhsMP«-4t^tho  Cumgh. 

Now  givoan  acoonnt,  vriialfaer  jsn  aaw  thn 
eari  of  Angleasa,  Mr»  Jane  and  Laey,  bKbm 

the  inossattheCnrragh,at  Ktlfettllen-bridn 
M  nojr  pbMnf^'did.  ^ 


* 


M5J 


Jbi^  nn  AuihdL 


ia,  m^mm  ytn  im  mm  Ikmm^  wm9  %M 
fnAiaHjr,  fMm  time  to  tale,  dxy  whm  dijs 


fim  ttw  tlram,  isatil'jnNi  CMDetoHMik 
Witt,  Sir.  WediMiday.kiiifllwfirat  ^ 
•r  the  roMinir^  i  «mm  to  KiHeolto^biM^iii 
ai»ut  ten  «  efavM  o^dook,  and,  M I  «•■  |{oiaf 


to  the  toabie,  OY  lord  «i4  Air.  iMi 

Ga«aiB|jb^  d*or«  M  1  pMKdhfthnn  to 


up  aiy  norm.    In  m«i«  iImm  after  Jaaa 

to  BM  to  the  stable,  awl  aalted  iae«  W  hei^ 

had  hacaf    i  iM  Mm,  I  canv  tan  the 


Mr, 


■ay afWeadord.  .  fie  aihed  we,  Bad  I  left 
.4Mckmgkf  I  jald  him,  1  had.    Hethen 


Fee  «4nt  raasea?  Itold  biia^Oa 
aemi— i  of  a  aore  legthA  1  hady  aad  waa  aal 
ahie  to  *>  wf  Ihiaf.  Upea  that,  heMid,  I 
•ai  mute  ytL  lawtlnafr  a  great  deal  eftba 
afieir  (meaniag  the  Piateader,  at  lliej  aattai 
Inak)  it  \mild  da  great  aerViae  to  tel  to 
what  yaa  kaaw  af  it.  I  eaid,  1  Imoar  nolhiaf 
al*  it,  at prpeeal,  I  gira  aiy  word.  Saveha, 
Yaa  aaa  be  af  airrjoe  to  my  ford,  if  yoa 
fileaae ;'  yoa  vfioet  bare  beard  a  great  deal  of  it 
I  told  biai,  I  did  not  hear  a  word  efh,  hot  only 
le&iaf  aheto  BKse,  Mr.  Qphslaogh  asked  me, 
if  I  Eaew  where  he  was,  aad  1  told  him  I  did 
mat.  And  then  Lacy  aaaie  vf,  and  Mr.  Jaaa 
meal  ant ;  and  Lacy  oame  to  me,  aad  aehad 
na,  Haw  I  did?  Itold  him.  Very  wall;  and 
with  that  1  walked  ont  of  the  itdUe.  Bftr.  iaaa 
dmiiiid  bey  to  fkuAi  me  ia,  and  aMke\  me 
drink  |  aoeordiagly  I  went  la,  got  a  drink,  and 
we  oama  to  the  Carfagh  thm  day. 

Omrt.  Who  oame  to  the  Carragh  P^Mi- 
chael  Lacy  and  1  legelher,  and  eaw  the  raa* 
ning  that  day.  There  was  no  greatafMirt,  and 
Ihen  1  came  hack  to  Coraoagb'f,  aad  lay  tb^we 
that  night:  And,  lying  there,  1  got  up  ia  the 
aorauig,  and  waat  into  the  entry,  mid  lord 
Angitnea  saw  ma  ;  ha  was  staadhqf  ia  the 
haK'Side.  So,  Bvrae,  eays  he,  bow  are  yea  P 
Fcry  weM,  my  lord,  eays  I .  I  was  a  little  angry 
with  you,  sajTs  he,  I  heard  in  Engkmd  yon 
aworaaomethiaffsagaiaatme,ahoatthat  woama 
callad  lady  iloMsea,  and  1  find  they  are  Hee, 
and  am  aorry  I  ires  eo  long  angry  with  yea. 
Yon  are  oonae  from  WeilanI,  what  aews  there  P 
i  told  htm,  None  strange.  Says  he,  Yon  shall 
(fa  hack  to  CamoKn  again ;  there  are  a  good 
neck  at;  honnds  ibr  yoa,  hot  ynar  fnnwurite 
bound  Forrcater  b  dead.  Yoa  ean  he  of  great 
amiiaatome;  IsimUpnyyonwbmloawyou, 
and  daabk  thia  ^nsnttty,  and  yoa  sImII  elay  a 
litlla,  and  Michael  La^  will  ets^  two  ar  three 
^yoi  for  he  has  soma  husmcm  with  you. 
What  HI  it,  my  kmi,  says  1 P  Laey  wiU  tell 
yon,  aaya  ha,  Miow  bis  diraetieas.  So  thet 
waarery  well;  myJord  wenito  Mr.  Annee- 
ley's  to  dinner  at  Hiallysaa^-*-— 

Mr*  iisitoardL  Ware  thare  any  promisea 
nmda  Yon  at  that  time  by  any  MyP^My 
leed  lam  me^  ha  wanM  pay  am  what  maney  m 
•wedaM. 

IM  haeay  nalhing  fiirtber?--&a  mid,  He 
wonid  pay  am  what  ha  awed  ooe,  aad  daabia 
the  ^nanltty ,  and  I  ahaaU 


Qaaa.i-««8a  than  my  Itod  Ireht  la  dinner  at 
Mr.  Aaneskw'a  aad  emna  af  tim  an*  ef  Iha 

gentlemen,  I  do  not  kdow  hosr  amnv -i  hat 
fifr.  Laejfv  ifai  ana  Garensg b,  4  danabg- 
asnKeisataal  at  the  bridwe^  aad  Laiy,  aad 
Ctrenagb,  and  esquire  Bencelav  dined togethaa. 

CoHT^.  Whet  day  was  thia  9-^Tbmaday, 
aaylonU 

WeB,  ca  and— Then  Laay  oadensd  ma  to 
gat  my  maaar,  aad  after  1  had  diaedi  them 
was  a  sneaker  of  puncbi'  mnl  Bob  Medldaa 

aahi  it  In.  > 

moiV-The  dtowaa.  And  aflcrthat  Mr. 
amlad  ma  itoaihapaiicinr,  and  made  ■» 


at  the 


i^acy 

Whe  did  P***«Mr.  Laoy  and  Mr.  Barkator  af 
thaoemityaf  €ario#|  th^  garaaaaaarMI 
glasses  of  wine  each  of  them.-»Lacy  aad  I 
tothe  Carragh  tin  Fndatr>and  wa 
e  Cara^  a  gaod  whito  Wbre  tha 
;  and  aller  thefimt  hsnt  wto  aaer,*) 
the  horses  were  enurting  the  aaaobd  litot,  Mk 
Leay  aad  1  waaa  Btandiag  at  the  slartlng«pdst ; 
says  be,  G— d,  I'll  bold  yau.  •  arawn  thai 
yonder  is  Mae  Keroher  and  4ha  praiender. 
Wheia,  aaya  I  f  Than,  s^  im.  8a  they 
peaeed  up  till  they  aame  ainmat'  fiwiag  tha 
staftiag»past,  and  tnradd  off  to  the  right  td^ 
wards  tba  wiaatng-poel.  Lasf  aaid,  he  watoi 
abewthemtome.  With  all  my  heart,  asM  f  | 
So  wa  rede  aftar  them  and  orasaed  tbam»  aad 
mys  ba,  That's  Mao  Kerchar,  aad  that's  Ifaa 
pretealer;  Would  yon  know  them  agaiBf  I 
wouM,  to  baaure,  saya  I.  Take  notice,  mya  hiL 
that  yan  hnow  them  agaia.  So  wa  crasaed 
tbemagam;  wacauM  to  tba  star  trag- post,  and 
the  homm  being  startsd  I  rode  to  the  round* 
hill  to  eee  tiw  beat,  aad  when  the  heat  waa 
over,  i  went  into  a  tentaad  drenh  e^oi  of  beer* 

Mr.  Hatmard.  Whea  Lscy  desired  yoa  to 
take  notice  of  them,  and  asked  whether  f9k 
weald  not  know  tham  again,  wm  there  aay 
tolk  hettpeeo  any  pennne  ahaat  Moody  neeetr 
-i-Yes.  He  said.  They  wiU  hare  gaad  laoii 
if  they  hare  not  broken  beat'a  and  Uaady 
ames  before  Uiey  leave  this  f^raaad. 

Was  that  before,  or  after  be  dwired  yen  to 
tidie  notne  of  tfaera  P— It  Was  after. 

Now,  go  an So  then,  I  teH  yea,  we  eamd 


to  tlie  starting^'post,  and  went  ruMd  tha  oo«M  J 


and  i  went  into  a  tent  to  drink,  aad  whia 
wu there  I  hesld  theta  wm  a  quarrel;  and 
bearing  that,  I  got  up,  and  mw  people  gsl* 
lopmg  down  toiraida  Baliymaay ;  aad  whm 
tha  raaa  waa  over,  I  went  to  Garenagb's  that 
eight  agam:  8a,  camiag  there,  I  did  pat  up 
say  harae,  and  had  him  tuined  out  to  gram  | 
and  my  bird  Antrim's  keeper,  i^thar  Gooch» 
metmes  Wawantin  and  called  fbrn bowl  of 
puach ;  we  dnmk  aboat  tba  third  part  of  itt 
aad  Mr.  L^^  oame  in.  8a,  Angus !  mys  kes 
Year  aervant,  Mr.  LMsy,  will  you  sit  dowui 
mys  I^ and  takoaglnm  of  puacbP  1  aansehi, 
mys  be,  with  design  to  drink  with  you.  So 
wa  drank  till  tba  bawl  was  ont,  and  I  caMed  to 
tha  drawer  to  sataaother.  Says  Mr.  Locy. 
Angus,  yon  abdl  dnak  no  n^ore,  tor  yoo  thall 


i«n 


It  GEOBGE  IL       Trial  qftht  EaH  qfAnglesea  and  MerSf       fStM 


go  l»  M;  I  ebiM  wmtjon  m  the  nwniing 
upoB  CHMiibusiocn.  80 Im  fraHtip  ftiin 
aad  iftw  Me  f»  to  bed. 

FmVf  do  you  know  of  any  pMlob  or  fire- 
arms UMt  were  ai^bafffing  thai  night?—!  will 
lellyou  by-and*bye. 

Wdly  go  oo.-*Th«n,  Sir,  when  f  want  to 
bed  I  lay  there  till  in  the  morning  Lacy  came 
«nd«alM  me  up  betwixt  one  and  two  o'clock ; 
I  got  up  and  I  dremed  myself,  and  be  waited 
iail  I  dremed  myaelf. 

Court.  What  time  did  you  go  to  bedP— 1 
.vent  la  bed  between  10  and  11  o'dock,  I  be- 
lieve; I  got  op,  he  brought  me  down  atairi  into 
,  the  kitchen,  where  Mr.  Jans  was,  and  several 
other  gentlemen,  and  fhey  were  char|nng 
and  priswig  arms  when  I  came  mto  the  Itit* 
cben. 

•  <Who  were  they  P— -There  was  Mr.  Jans, 
CSavenagh  the  dandng-master,  4»ne  Williama 
«f  Pioeadillyi  a  gentleman  they  called  capt. 
IBlrvart,  and!  my  bird's  nephew. 
.  What  were  they  doing P— They  were  char- 
ge and  |>riflning  of  arms. 

•What  arBDsP— Pistols  and  small  pieces. 

What  pieces  P— A  fusee,  travelling  pieces. 

W^l,  so  on»«^Mr.  Jans  asked  me.  Would  I 
drink?  1  told  him,  I  would;  so  the  drawer 
brongbtamngof  ale,  and  Mr.  Jans  aflerwards 
gave  me  a  case  of  pistols.  What  am  I  to  do 
."With  these  P  my  s  1.  You  are  to  go  ahmg,  says 
he^  with  Mr.  iMCVy  and  you  are  to  take  his 
diractions,  he'll  tell  you  what  to  do.  Then  1 
Md  him.  My  horse  is  at  grass,  1  must  send  out 
ibr  him  before  I  can  go.  Mr.  Jans  said,  You 
Mast  ride  my  horse,  i  then  called  formy  sar- 
tont-coat.  He  said,  I  must  not  ride  ui  it,  hot 
go  as  I  was,  it  will  be  cumbersome  to  you. 

For  what  reason  P--I  cannot  tell.  So,  with 
4kat,  tlie  groom  went  out,  and  saddled^ Mr. 
Jaos's  horse,  and  the  other  hones,  and  Mn 
Chapman  my  lord's  gentleman,  and  Michael 
Doyle  the  groom,  and  Mr.  Lacy,  and  I  went 
ont.  I  got  Mr.  Jans's  horse,  and  mounted  him 
in  the^road  at  the  end  of  the  sUble,  and  they 
all  got  on  horse-back ;  and  as  we  got  to  the 
door,  there  was  a  number  of  fellows  with  pitch- 
forks and  staves,  1  believe  twenty  of  them ; 
and  we  turned  along  the  road  towards  Kinna ; 
and  when  we  came  as  far  as  Castlemsptio,  then 
leaked  Lacy,  Where  we  were  going?  He 
IMid  to  Newbridge,  to^take  Mr.  Mac  Kercher, 
Mr.  Goostry,  and  Mr.  Kennedy,  ibr  the  as- 
sault at  the  Curraffh>  for  striking  Mr.  Francis 
Annesley  and  myloril.  f  said,  I'm  sorry  you 
did  not  tell  me  this  before,  for  I  am  sorry  to 
j^ave  any  hand  in  it.  Sure,  said  Lacy,  you  are 
notai'raid,  you  need  not  fear,  what  are  they  to 
Tou?  What  are  you  to  expect  from  them? 
If  you  wanted  me  to  go  with  you,  I'd  go  far- 
ther  than  this  with  you.  So  we  went  for- 
ward to  Newbridge,  and  when  we  came  near 
the  house,  the  signal  was  given,  that  none  of 
the  fellows  should  spo  to  the  hooscj  but  one 
firennsn,  a  tenant  of  Mr.  Anmisley's  of  Bsl- 
lysax  as  1  heard  after,  the  constable,  Mr. 
Lacy,  and  I. 


What  was  the  osoatsible's  name  P«^I  cannot 
tell  his  name.  80  when  vre  went  in.  Lacy 
went  into  a  little  room  on  the  left-hand-side  of 
tile  door,  called  for  white-wine^  aaked  me  to 
come  in,  and  we  drank  it  together ;  and  Bren* 
nan  and  the  constable  went  into  a  room  on  the 
right-lmad  as  you  go  up  stairs,  and  got  alc» 
and  they  were  there  tor  a  while;  and  by-and-bye 
eomea  down  stairs  Mr.  Mac  Kercber,  abool 
half  an  hour  after  we  were  there;  andhecanse 
down,  and  that  time  I  pointed  at  the  constable^ 
that,  That  was  Mr.  Mac  Kercber,  and  the  con- 
atoble  came  up,  and  I  aaid,  That's  he,  that's 
your  prisoner,  take  him.  80  the  constable 
came  op  and  said.  You  are  the  kmg's  pn- 
aooer.  With  that  Lacy  came  out  and  loid 
him  he  had  a  warrant  againat  him  for  an  as- 
sault on  kMTd  Anglesea;  and  Lacy  end  the 
coniAable  went  op  stain  with  him;  I  did  not: 
And  the  other  gentlemen  above  stairs  were 
tsken.  In  about  an  hour  Mr.  Lacy  sent  Chap- 
man and  the  gresm  to  my  lord,  to  let  him 
know  that  they  were  taken;   and  Doyle  the 

Etiom  left  the  gun  and  the  pistol  he  had  be- 
nd, by  Lacy  V  directions.  So,  in  some  time 
after,  I  believe  an  hour,  the  gentlemen  gol 
into  the  ooadi,  and  Brennan  got  I>oyle's  pis- 
tol and  put  it  in  his  bosom ;  Mr.  Lacy^  had 
his  case  lu  his  pockets,  and  took  the  gun  in  hie 
hand,  and  a  quarter  of  a  mile  beyond. the 
bridge  gave  me  the  gun. 

How  near  the  inn  was  this  bridge  ? — As  near 
as  from  this  to  the  snarket  house.  So,  a  little 
while  after,  as  I  said,  he  gare  me  the  gun : 
Here's  this  gun  for  you,  says  he,  your  bread 
is  baked,  you  shall  be  provided  for  while  yon 
live;  and,  says  be,  you  are  to  use  this  thing, 
fire  at  the  pretender,  be  sure  do  not  miss  him  ; 
we  have  horses  to  carry  us  off,  and  never  fear, 
if  we  are  taken,  we'll  make  a  rescue  of  it,  we 
have  people  enough  here  to  prove  it  for  us. 

Repeat  those  words  that  be  said,  to  you.— 
Angus,  says  he,  you  shall  be  provided  for, 
your  bread  is  baked,  fire  at  him,  and  never 
Mar,  we  have  good  horses  to  carry  us  off,  and 
if  we  ar^  taken,  we'll  make  it  a  rescue,  we 
have  people  to  prove  it  for  us,  and  there  is  none 
that  ean^rove  it  jigainst  us. 

Mr.  Harward,  When  he  gaite  you  the  gun, 
what  did  he  desire  you  to  do  ? — He  desired  me 
to  fire  at  Mr.  Annesley.  I  will  not,  mys  I,  nor 
have  any  hand  in  it  for  all  the  world. 

What/ollowed  after  that?— I  believe  we 
went  about  as  far  as  .Morristown,  when  there 
was  a  mob  met  us  in  the  road.  As  soon  as  Mr. 
Lacy  mw  them.  They  are  coming,  says  he,  to 
rescue  Mr.  Annesley  ;  Now  is  your  tinse.  there 
is  no  fear,  "we  can  make  it'  a  fiur  rescue,  and  go 
yon  on  one  side  of  the  coach,  and  1*11  goon 
the  other,  and  if  you  mim  him,  I'll  hit  him. 
With  that  he  took  my  pistol  out  of  my  holster. 
What. do  you  take  my  pistol  for,  said  1  ?  He 
said,  You  have  another  pistol,  and  we'll  have 
three  shots  a* piece,  says  be.  I  have  it  not,  for 
Brennan  has  it,  says  1,  and  I  will  have  no  hanil 
at  all  in  any  man's  blood,  and  will  not  coosmit 
morder,  -  Sol  came  opts  the  coach^dooT)  tnd 
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he  to  the.otbcr,  and  I  did  do  more,  and  be  feU 
Wcksgaio. 

He  mftde  e  fbrtlier  applieatioii  to  joa  when 
be  Mw  tbe  people  oomiog  firom  towards  Naaa  7 
—Yea,  be  did. 

Where  waa  Mr.  Anncaley  at  tbia  time,  on 
horaeback,  oris  tlie coach  f»ln  tbe  ooacb. 

How  aooD  before  tbia,  of  aeeinff  tbe  people 
eonolni^  Iram  Naaa,  wee  it  that  Mr.  Annealey 
get  into  tbe  teoach  f — I  beheve  abont  a  miie  be- 
yond that  place,  wbere  we  aaw  tbe  people,  bat 
I  cannot  be  aure. 

Well  now,  while  Lacy  waa  perauadtng  yon 
by  tbcae  indaeemcnti  aad  promiaea  to  ahoot 
Mr.  Annealey,  pray  how  many  milea  might 
yon  have  gone  along  with  one  another  from 
tbe  fiiBt  time  that  be  begap  to  diaooter  hia 
mind,  and  give  you'directiona  ? — 1  believe  near 
tbtee  milea  fram  Newbridge,  better  than  half* 
way,  before  the  people  from  Nmaa  met  na,  there 
or  tfaercabouta. 

Yoa  bad  gene  a  mOe  after  Bfr.  Aoneiley  got 
into  the  coach  before  yon  aaw  tbe  people  ?— 
Yea. 

Whereabonta  waa  it  that  Lacr  fint  applied  la 
TOO  to  peranade  you  to  ahoot  Mr.  Annealey  ? — 
He  began  that  minnte  afler  he  gave  me  the 
gnn,  mid  he  held  tbe  diaoourae  till  Mr.  An- 
nealey went  into  the  toach. 

After  tl^at  did  be  renew  bis  applieationa  ? — 
He  told  me,  that  aare  I  did  not  fear,  that  1 
never  waa  a  coward,  and  that  (  need  not  f^r 
DOW,  and  that  I  might  be  done  for  aa  wdl  aa 
anv  man  of  tbe  world, 

Bv  whom,  pray  ? — Ho  toU  me  by  my  lord 
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Anglesea. 

Was  there  any  mention  of  any  thing,  upon 
yonr  refoaal  to  contri¥e  yonr  escape? — ^He 
aaid,  That  1  need  not  fear  if  he  waa  billed,  for, 
■avs  he,  we  have  two  ffood  horsea  to  carry  ns 
oftf  and  we  ha? e  three  raota  ••pieoe^  and  aball 
be  brongbtoffin  case  we  are  taken. 

By  whoae  meana  did  he  promise  yoo  should 
be  osrried  off? — He  aaid  these  very  worda; 
when  I  told  him  I  would  not  do  it,  nor  haf  e 
any  band  in  it,  he  aaid.  You  need  not  fear,  for 
yon'll  be  done  for ;  never  fear. 

Did  yon  get  to  Naaa  f— Yea. 

Were  yon  brooght  to  any  magistrate  there  ? 
— ^We  were  brought  into  the  house  of  Drake 
there,  and  I  went  out  with  tbe  two  iMMrsea  to 
the  backside ;  and  I  camein,  aod  gave  the  gun 
to  Drake  to  put  up,  and  went  into  a  atreet- 
aeat,  and  called  for  some  drink.  So,  in  aome 
time  after  tbe  sovereign  came,  and  examined. 
Who  gave  me  the  gnnf  I  told  them,  Mr. 
Lacv.  Tbey  aakad,  if  it  waa  my  lonl'a  gnn  ? 
I  toM  them,  it  waa. 

Comri,  And  whoae  waa  it  ?— -It  waa  my  lord's. 

How  long  have  you  known  tbe  gun  P — 1 
have  known  it  theae  aix  yeara. 

Js  it  a  gnn  of  value  f — It  ia  a  acrew  giu. 

Did  von  ohaige  that  gmP-^It  waa  not  I 
ehargeoit 

Do  yoo  know  who  did  P— I  cannot  tall  who 
did. 

Wdl|  go  oB««*8o  than  they  aakad  moi  what 


waa  ItodowitbitP  Why,  aava  I,  I  waa  to  be 
directed  by  Mr.  Lacy,  and  todo  whirt  bo  would 
have  me.  So  tben,,liacy  said,  Yoo  are  oat  ta  tell 
any  thing  to  any  man  here.  Then  I  ataid  there 
some  time,  and  I  thought  to  go  back  to  Ktll^ 
cullen-bridge  for  my  wallet;  and  my  lord'a 
man  comes  up  to  me  to  Drake*a  booae,  and 
aaki,  You  must  go  to  Dublin.  Says  I,  John, 
I'll  not  go.  Says  be,  my  lord  says  yoo  muat 
follow  him  to  Rathcoole.  So  1  went,  and  my 
lord  waa  goinir  off  as  I  got  there.  Mr.  Jana 
gave  me  aahiUing  to  get  my  dinner,  and  Laey 
staved  with  me.  We  went  on  to  Dublio  to- 
ffomer,  and  1  waa  faired  the  next  day  by  Lal^ 
m  the  aame  wagea  I  had  before  from  my  loro. 

Mr.  HarwMurd,  What  da^  waa  it  lord  Aiigle- 
aea  apqke  to  yon  at  JuUcnlien-bridge  ?-« 
Tbaioday. 

Waa  thia  apart,  or  in  tbe  place  he  mat  yon 
in  P—- In  prl?4a,  in  the  backaide ;  I  waaatand- 
ing  in  the  entry  leading  from  the  lutchcn,  and 
my  lord  waa  in  the  baokaide ;  be  called  me^ 
and  aaid  tbe  words  I  have  told  yoo  before. 


Did  be  take  yoo  privately  or  not?— He  look 
me  about  aa  far  aa  from  thia  to  that  door,  into 
the  back-yard. 

Waa  anv  person  present  when  he  spoke  to 
you  P— Nobody  waa  there  then. 

.  CcurL  Youdidnotcbaif^eanyofthaarmaP 
I  did  not. 

•  Do  yon  know,  who  charged  tbe  gon^— I 
cannot  tell. 

Did  not  you  see  people  chargmg  anna  that 
^morning  P — I  aaw  peaple  in  the  kitchen  ;  they 
were  priming  of  them. 

Did  you  see  any  body  chaige  them  P — ^I  saw 
Mr.  Jans  cBaige  them ;  it  waa  he  gave  me  the 
oaae  of  piatola. 

Mr.  I}igb^,  I  woold  ask  him  whether,  ns 
Jaiw  gave  him  the  piatola,  he  got  any,  and  what 
directiona  from  Jana  P 

Cottrt.   He  aaid,  I  was  to  follow  Lacy'a  "di- 
rectiona, and  I  waa  to  follow  what  be  bade  me. 
[Croaa-exammation.l 

Mr.  Afor^aa.  Did  yoo  refuse  Lacy  to  have 
your  hand  in  Mood  P«— I  did. 

Did  not  you  conaent  to  murder  Mr.  An- 
nealey P— I  never  dad. 

Did  you  not  ride  up  to  Mr.  Hacket  and  Mr. 
Annealey,  with  your  gun  reated  upon  yonr 
saddle  P<— I  did,  and  had  it  tbia  way  on  my 
tbiffb. 

On  what  account  did  yon  do  so  P«— I  rode  op 
aa  Mr.  Annealey  waa  going  into  the  coach. 

How  did  you  hold  the  gun  then  P— It  waa 
upon  my  thigh. 

Waa  your  nand  upon  the  cock  P — It  waa. 

Waa  the  gun  cocked  P— It  waa  not  cocked  ; 
nor  can  I  say  that  I  dki  cock  it. 

In  what  maoner  did  yoo  hold  tbe  bridle 
and  the  gan  P — It  was  in  my  right  band  I  had 
my  bridle ;  I  gave  my  whip  to  tbe  constable, 
thinking  it  too  cumbersome ;  I  had  rov  right 
band  00  the  bridle,  aad  tbe  lefl  bad  the  gun 
with  my  thumb  on  the  cock. 

Did  yon  oock  up  the  gunP— I  cannot aay 
that  I  did  oaak  it  up. 


»l\  ISOEOROEIL        Trial  0fih$XartqfAf^lesea  end  othen^       [Sfiff 


Wm  it  eodMl  ?^-I  luul  the  0OGk  iMOf  bMt, 
•lid  lei  it  do«m  tgaia. 

How  long  VMS  tbi«  btfore  Mr.  Aimeslej 
wcBtiat*  Ibe  ceachf— JiMtiui  be  w«s  going 
to  alifht 

In  DOW  iMg  time  after  did  you  tura  back  ? 
A  maDy  one  BeroflUd  NeaU,  caoie  to  me,  and 
l^ept  me  bade. 

bow  long ;  half  an  boar  was  it  ?— No ; 
«nly  the  coMh  went  on  a  little  before  us. 

Did  you  go  lirom  Newbridge  with  an  intent 
lo  goard  them  f  — 1  did. 

How  near  did  yoii  ride  to  the  oonoh  all 
^eng»  till  yon  met  the  peopler'  Sometimoi 
aearyond  aemelMws  at  •  diataiieoi  and  wan  not 
atiore  fifty  ora  hnndfed  yanlsnt  the  iBostfcom 
it;  never fnrther,  bat  sometimes nearsr. 

How  many  serrants  attended  Mr.  Mao  Ker- 
ohcrand  bu  company  P<^  cannot  tell;  lieok 
notkseof  one  that  kej^  by  the  ooaeb-dDor  aM 
the  way  ;  than  was  snobannmborof  peofde 
nUog  tno  rood,  that  I  «oold  not  tdl  wbish  were 
serfsntSy  and  whKeh  net. 

How  many  people  might  there  be  in  aU  f  ^ 
Agoodmany,  I  cannot  tell  thennmber;  I 
belieire  the  matter  of  thirty  or  forty  in  all. 
.  Whatnmnbei  attended  thess  gentlemen atong 
with  yon  and  Lacy  to  Morristown  P— They  at* 
tended  them  as  wml  as  I,  and  wentnllthe  way 
toNaas. 

Did  not  yon  ride  in  company  with  them  to 
Morristown  ?— I  did. 

Where  and  when  then  had  Lacy  thefrMptent 
cppoiianitim  yon  mention^  to  make  the  appli- 
cations to  you  to  take  away  Mr.  Annesiey's 
lifeN— WhT»  becanie  we  kept  company  to* 
Ipether  all  along,  and  the  net  went  on  beibte  ns ; 
we  went  slow  as  our  horses  could  «alk;  the 
leonstsUe  was  on  one  side  aloD|f  the  eoacb  com- 
wonly,  and  Brennan  was  boftore,  and  I  cqi^l 
no  notice  of  tbn  rest  one  above  another. 

N6w,  Sir,  I  wonhl  ask  ycii»  did  jiot  yon, 
betwujun  Newbridge  and  Morristown,  f reqooilly 
ride  up  to  tfie  coach,  andjosi  behind  it?— 1 
did. 

With  Lacy r— Yes;  andheandlwcM 
dnntly  togettier. 

Mr.  Spring,  How  fiur  is  Kmna  ftom 
martm  r-«^boot  half  n  mBe  $   it  is  net  a  mile 

Clft. 

Did  yon  not  ask  La^  thefe,  what  it  was 
you  were  going  upon  ?— 1  did. 

Did  not  he  tell  yon,  to  arrast  the  ^tiemen 
for  assaahing  my  lord  Aoglssea  ?— Be  did. 

Was  any  beify  in  convetsatien  with  you  ? 
—Nobody  was  by. 

Was  not  Chapman  with  yen  ?^Hc  was  be- 
IbreilB. 

Now,  did  Lacy  at  that  lime  comnuinicate  to 
yon  any  dmign  of  taking  Mr.  Annmley  *8  fife  ? 
— >Not  at  that  time,  be  did  net. 

When,  then?-.Not  till  I  went  ever  the 
bridge,  and  be  gave  me  the  gno. 

Imw  ftr  were  you  from  the  bridge  of  New- 
bridge, at  the  time  of  bis  giving  yon  Che  gun  ?-*- 
Just  beyond  it^  at  the  two  cabfaioBthat  are 
there. 


Hew  many  yards  do  yon  think  it  wnsr-*-i 
caoDot  tell  the  number  of  yaids. 

You  know  where  Sing  lives  over  the  way  ? 
— Ido.  ^ 

Was  it  as  many  yards  ss  bis  house  from 
this  ?— I  cannot  tell  yon  to  the  number  of 
vards;  but  it  was  just  at  the  house  on  the  right 

Are  the  cabbies  from  the  bridge  larthor  than 
the  houses  over  the  way  trom  thiscowrt-hoose  f 
^1  cannot  tell  that  $  but  it  is  hard  by  the  bridge. 

At  the  time  that  he  gave  you  the  gun,  was 
the  coach  on  befinv  yon  ?^-4i  was. 

How  tar?— Just  ^brc  ns^  and  we  rode  o^ 
to  it. 

Wove  nil  the  other  attendants  behind  thn 
ceach  at  this  timef— -Some  behind  and  soom 
before. 

Were  not  th#  grenter  part  of  them  bebied? 
—I  do  not  know,  tor  1  uorer  minded  to  reckon 
them. 

Did  not  they  all  leave  the  inn  nloi^  with 
your— 4ciinnotteU. 

Did  not  a  great  many  of  them  F— Yes,  n 
great  many ;  I  do  not  know  thennmber. 

Did  you  perceive  any  body  near  you,  whe« 
I^Msy  gafe  you  this  ffua  between  the  bri4gn 
and  the  houses  P— 1  do  not  know  i  I  believe 
there  was  people,  to  be  sure. 

Well  then,  did  he  tell  youthen  yonffereto 
•take  away  Mr.  Annesley  *s  life  ?— fiefinn  I  went 
th^ee  hundred  yards  Myond  it  he  did. 

You  irent  firom^  Bathcoo^e  to  Dublin  with 
him  ? — I  did. 

Yo9  were  hired  in  Dublin?— I  was,  by  Lacy, 
for  lord  Anglesea. 

Did  yon,  when  yon  were  Ured,  go  to  lord 
Anglesea's  house?— 1  did  not  go  to  lord  Anglo- 
sea's  house,  but  kept  my  borne  upon  the  Mer- 
chant-Quay  at  my  lord's  inn,  and  there  kept 
for  a  week. 


Where  did  you  go  from  that  inn  P— 'I  went 
ra the BoU's Hea4,  in   '"  "     ' 

there. 


Abbey-street,  and  kepi 


Where  did  you  go  from  thatP^I  went  U> 
my  service }  twc  di^s  beibre  Christmas-eve  I 
left  town. 

Where  did  you  ffo  to?*  •!  went  to  Camdin  ; 
my  lord  gave  me  his  houuds  and  my  own  horse, 
and  said.  There  was  another  mare,  a  black 
chaiso-mare  I  might  ride ;  but  1  did  not  liim 
her,  and  I  took  my  own  horse. 

How  leng  did  you  stay  there  ?-rI  stayed 
there  till  llaroh,  tiU  after  the  nssines  of  Naas, 
and  that  I  heard  there  that  1  was  indicted,  and 
that  La<7  was  cf  me  home ;  I  said  it  was  very 
hard  I  should  be  obliged  to  run  my  country, 
when  I  bad  done  nothing  to  deserve  it. 

How  came  vou  lo  leave  my  hNrd*s  ssrvice  f 
1  asked  Licy  finit  for  money  to  buy  shoee,  and 
he  would  give  mo  none ;  I  then  said,  1  wookl 
sUy  no  loogeri  deliver^  op  the  liounds  lo  the 
keeper,  and'  the  horse,  and  so  came  to  Mkshael 
Lacy's  house  in  Camolin,  got  ia  dram  theiy, 
and  cnmo  towalds  JDobliii,  and  lay  at  Bray, 
and  came  the  next  day  to  Dublin,  and  pet  op 
mylMNe«tlhe1M»»|linslar.    lien  I  went 
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to  my  \miS  hwHt »  md  wien  I  saw  mj  lent, 
be  Mked  o^   Whirt  I  cmm  there  for  M  ftoM 
kiiD,  I  bed  neither  elothes  nor  money,  and  in 
dread  of  the  indieUiicnt  found  afahwt  meat  the 
aasmcB.    WeH^  aaya  he,  alay  in  town  a  KttJe, 
and  go  (o Camolin, and briog^ upsonie honndt 
that  I  ha?e  oiven  to  m  lord  Tyrone;  and 
asked  me»  if  Fortnne^  hennd  was  at  home  F 
and  aaidy  Fortnoe  he  wonM   not  gifo  hinK 
And  one  morning,   when  my   lord  wont  to 
Bmy«  I  went  to  him  for  tome  money,  and 
found  he  was  i^eae;   and  I  went  to  him  to 
Doonyhroolc :  Sure,  says  I  to  one  of  the  ser- 
Tants,  he  wonM  not  go,  and  not  loave  bm 
money !  Go  to  Donnvbraok,  sayobe,  and  jbo'll 
meat  him   theie  $  Ws  gone  in  a  hacfney- 
eoach,  and  is  waiting  till  his  own  is  ready. 
I  aocordingly  went  and  met  him,  and  I  walked 
m  my  boeto.    He  asked,  What  bcooght  me 
there,  and  made  me  wear  hooto?  1  toM  him, 
Becaase  I  had  no  shoes,  nor  mone^  to  bar 
any,  and  came  to  get  some  from  him*    He 
swofs   hn  would  gire  me  none;  and  saaing 
that,  1  asked  the  conebman  to  carry  mo  to 
Dablin.    My  lord  said.  Do  not  go ;  Ond  mid« 
He  wonid  give  me  half  a  guinea,  and  bid  me 
Ibttow  hhn  to  Bray,  and  that  1  shonld  tfieogo 
to  Cmnolin,  and  carry  the  bound  to  my  lord 
TvroDe ;  and  then  he  would  mrim  a  present 
of  me  and  some  hounds  to  some  gentleman  in 
Eoghind.    After  this,  Joe  the  coachman  told 
him  1  made  a  great  noise  for  monev  in  Dub- 
lin ;  so  my  lord  caarie  out  again,  and  called  me 
Mr.  Byrne  ;  when  he  called  me  Mr.  I  thought 
he  was  angry  witn  mc,  and  he  came  and  gave 
me  a  ohu»  under  the  chin,  and  said,  You  vil« 
lain,  do  you  make  m  noise  about  my  house  ? 
get  about  your  business.    Green,  bis  nephew, 
bade  me  not  go  away,  hot  to  beg  pardon,  and 
I'd  getlialf  a  guinea ;  and  afterwards  mr  lord 
came  out  and  gave  me  half  m  guinea ;  and,  Fol- 
tow  asefo  Bray,  saya  be. 

Did  you  ever  threaten  my  lord,  and  tdl  him, 
It  ahould  be  worse  for  him  if  he  did  not  pay 
your  wagetf— I  never  did. 

Do  you  know  Thoosas  Stanley  ?-^l  do. 

Is  he  any  rektton  to  your  wife  f— I  do  not 
kaow  hut  he  wan  a  retatkm  of  my  wife't. 

What  character  has  he  ?— Aye^  aye^  he  is  a 
Vity  honest  man. 

Mr.  Spring.  I  desve  the  jury  may  toke 
iMliee*hesays  Stanley  is  avery  honest  roan. 

Mr.  Ifnc  ManMu.  He  dojea  so;  but  every 
body  may  easily  see  in  what  mamner  Im 

Witnm.  But  he  is  a  noted  viHaln  in  DiAlin, 
•ad  aa  any  man  in  Ireland. 

Do  yon  know  Mr.  Franeis  ADBcaley?*«l  do 
rery  well. 

Had  you  any  conversation  with  him  return- 
ittg  from  the  W«Eford  assises  about  lord  An- 

e'esca  f---l  had ;    I  told  him  at  Rillcullen- 
idge  the  groas  usage  I  had  fram  my  lord, 
that  I  got  no  money ;  and  he  said  he  would 
speak  to  eounseHor  Annesley ;  and,  says  he, 
you  shall  be  ordered  your  wages. 
Did  net  yon  make  nso  of  some  threatcring 


cippsnlans  IF  you  were  not  paid^-»I  made  no 
use  of  any  threateniag  expressions. 

Woto  you  over  in  Bnglaad  P—I  was. 

Bow  fong*  was  it  that  you  went  thero  after 
this  conversation  ?*->Ahoot  a  month,  I  am  sure ; 
i  cannot  teH  what  time,  for  I  have  not  the  day 
of  the  month ;  I  went  soon  after,  but  cannot 
IsU  the  time. 

What  buainen  carried  you  to  Bngland  f — I 
istt  yosk  First,  1  went  tbero  to  see  two  sisters 
I  have  married  there,  and  a  brother  I  hovu 
married  there.  Secondly,  i  was  m  dread  of 
these  indictments,  and  as  1  was  bred  and  bora 
in  thin  country,  and  not  noted  for  any  thing 
that  was  bad,  I  went  to  Bngland  to  beg  tbo 
gentlemen's  pardons,  and  try  if  I  could  clear 


In  what  part  of  England  are  your  aislers  and 
bfother  P—I  have  a  brother  lives  m  the  Coal- 
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¥ard,  he  is  in  the  guards ;  one  of  my  sisters 
lives  at  St.  Mary  Axe,  next  door  to  the  Hoop 
and  Qrapes  i  the  other  siotor  is  married  to  a 
chairman. 

Was  not  this  in  Aprfl  yon  went  overf — I 
cannot  awear  tothe  month,  nor  the  day  I  Idh 
Imland. 

How  many  weeks  after  yon  left  lord  An* 
glesaa  were  you  m  Dublin  f — I  cannot  teU. 

Waa  it  a  month  P— I  cannot  swear;  Ib^evft 
itwnaamoBtb. 

Do  vou  know  Mr.  MHCercher  f •— I  do. 
.  Did  yom  see  him  in  Bngland  P— I  did,  in 
London. 

How  hmg  WON  yon  in  London  beftnro  yon 
saw  him  ?— I  believe  ten  days  before  I  seed 
him. 

Were  yon  Inquired  after  by  him,  or  did 
ou  etMimmfor  himf— Indosd  I  enquired  for 
lim. 

When  yon  met  hhn,  ^d  not  you  give  bin 
the  account  you  have  mentioned  here  ?-<-I  gave 
him  no  account;  I  gave  them  to  a  gentfemasi 
thait  drew  them  in  Dublin. 

What  gentleman  f —To  the  best  of  mf 
knowMse  his  name  Is  Baily. 

Far  mat  veaaon  was  it  that  you  never  dia«> 
ckiasd  the  matter  till  April  f — I  would  not  tben^ 
but  only  that  tbeindietmcnto  were  found  againsl 
me  in  the  county  of  Kildare. 

Who  id  Baily  f— An  attorney. 

Where  doaaVe  live?— I  cannot  tell  the  phwe; 
to  the  best  of  nsy  knoivledge  bo  Ures  in  Qol^ 
den-lane. 

Is  not  he  now  inthls  touniN^  I  cannot  tell  j 
I  have  not  seen  him  to  my  knowledge. 

Where  do  you  say  he  nves  f<^Tb  the  bcftof 
my  knowledge  his  office  is  in  OoMen-hne, 

IS  he  a  young  man,  or  midd|e<igedf — Ho  id 

How  came  you  to  find  himf— ^  sent  a  man 
for^tm. 

Were  yon  acquainted  with  him  thenf^-*I 
was  acquainted  with  him  two  days  or  three  be« 
fore.  * 

How  came  you  acqaainteil  with  hioi  fr-A 
friend  of  mine  rreommend^  ma  to  him,  that 
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he  WM  fit  ibr  my  terfice,  tbal  I  dkwM  cflipbj 
him  ta  give  m  v  teitimoiiy. 

Where  did  ne  draw  tbii  tgetimony  foryou  ? 
—He  drew  it  for  me  in  the  houeeof  BMert 
Kranedy  on  the  Blind-Qoey. 
.    Who  wee  preteniwben  be  drew  it?-~No- 
body  was  preeent  bat  himeelf  and  me. 

n  ho  wrote  the  wordi  yon  taid  ?— *Be  is  the 
person  that  wrote  the  woras  himself. 

Was  Mr.  Mao  Kercher  in  England  when 
this  was  done  ?— He  was. 

Was  there  no  draught  of  what  yon  had  lo 
say  drawn  by  your  directions  before  Mr.  Baily 
drew  that,  by  any  one  elseP-^l  had  myanT 
drawn  one  before  tnat. 
By  whom  P— I  do  not  icnow  the  man* 
Where  was  it  drawn  ?— At  Mr.  Robert  Ken- 
aedy's. 

The  first  time  f^The  first  time  and  aeooud 
time  too. 

Did  yon  shew  Mr.  Baily  any  drangfat,  but 
what  you  gave  oat  of  your  month  P— Idid  not, 
8ir. 

What  did  yon  do  with  your  first  drught  P-^ 
It  was  tore  to  pieces. 

Had  you  any  paper  drawn  for  you  in  Eng* 
'land  P— Mot  for  me»  indeed. 

Ha?e  you  any  paper  of  instructions  about 
you  what  yon  were  to  swear? — 1  hare  not. 

Did  you  swear  to  the  examinations  you  gave 
in  this  kingdom  P— I  did. 

Before  whom?— I  do  not  know  the  master 
in  Chapceryi  I  fomt  his  name. 

Where  does  he  liTeP— He  Uves  about  Chan- 
oerv-lane. 

Is  Mr.  Baily  here  P— I  cannot  say  that  he  is 
here. 

Who  advised  yon  to  go  to  that  master  in 
Chancery  P— Myself. 

l>id  any  body  attend  you  there  ?— Mr.  Baily 
attended  me. 
Did  he  read  it  and  sign  it  P — He  did.  , 
Who  paid  for  that  swearinffP— I  did ;  I  bor- 
rowed the  money  from  Mr.  Robert  ELennedy. 
Where  did  you  live  from  the  time  you  left 
lord  Anglcseatill  you  lived  with  him  again  P— 
I  lived  with  Mr.  Colclough,  and  Mr.  Gerard  ior 
Dublin,  and  Mr.  Marsh. 

How  long  did  you  live  with  Mr.  Colclough  ? 
•^-About  seven  months. 

Where  did  you  live  after  thatP-— Lord  An* 
glesea  pot  me  in  the  Marshalsea. 

For  what?— I  will  tell  you  for  what  1 
came  to  demand  my  wages  and  my  wife's 
wages,  that  lived  with  him  seven  months,  and 
my  lord  would  give  me  no  money  at  Bray,  but 
said,  my  wife  waa  the  vilest  woman  upon 
(Hurth  ;  and  I  said  I  was  very  sorry  bis  lordship 
thought  so ;  and  he  gave  me  asbake,  and  Mid, 
my  children  were  not  my  owd. 

But  what  did  he  put  you  in  the  Marshalsea 
Ibr?— He  put  me  in  for  a  sham  writ  for  50/* 
f  nd*I  cannot  tell  what* 

Did   you  owe  him  any  mo9eyP**-No;    I 
owed  him  none ;  he  owed  me  my  own  and  my 
wife*s  wages. 
Boir  long  w^  it  after  that  you  were  to  kill 
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Mr.  Anncsley ?*«-It  isneartjbrea  years;   th« 
latter  end  of  ibis  month  it  will  be  three  years. 

Court.  What  was  the  reason  of  yoor  giving 
your  whip  to  the  constable  P— Because  that  I 
could  not  keep  the  whip,  the  gun  and  bridle  in 
one  hand. 

How  loQ^  had  von  had  the  gon  before  yoa 
gave  the  whip  to.tne  oonetable  P— I  did  not  go, 
I  believoy  a  quarter  of  a  mile»  before  I  gave  it 
lohiiii. 

Yoa  carried  them  that  way  P— I  did ;  but 
they  were  troubleMMse  to  me. 

ion  pat  the  gun,  you  say,  out  of  your 
right  hand  into  the  left  P— 1  did. 

For  what  reason  P — ^Mr.  Lacy  was  st  me  to 
firci  I  would  not,  and  1  did  it  to  let  the  cook 
down  again. 

Are  yoo  rigbtr handed  P— I  am,  my  lord. 

When  you  go  a  fowling,  on  which  side  do 
yon  pat  your  gun  P— On  my  right 

Always  P— Always,  my  lord. 

Your  gan  was  at  first  held  upwards  ?— Yea. 

Did  you  after  that  level  it?— 1  held  it  tliis 
way ;  directly  foreanent  the  coadb-door  tlie 
gun  noittted. 

When  you  shifted  the  gun  out  of  your  right 
band  into  your  left,  and  Isid  it  upon  your  thigh, 
how  stood  the  rousBzle  ?•*— It  stood  this  way. 

Did  it  point  towards  Mr.  Haeket  or  Mr.  An* 
nesley  P*-l  cannot  tell  $  but  I  had  it  this  way 
fiuiing  the  coach  door. 

Did  von  never  rest  it  upon  the  pommel  of 
the  saddle? — I  shifted  it  backwards  and  tor- 
wards. 

After  you  told.  Lainr  you  would  not  be  con- 
cerned in  blood,  how  long  did  you  continue  to 
ride  with  him  ?— All  along. 

Did  you  see  Mr.  Annesley  alight  P — I  did. 

Who  waa  by  him  then?— 1  cannot  tell  the 
man's  name. 

What  posture  had  yon  the  gun  iqp— This 
way.  [Holding  it  in  his  left  band,  with  the 
muzzle  cocked  upwards  upon  bis  arm.] 

Mr.  Horward.  My  lord's  housersteward, 
Michael  Lacy,  is  indicted,  we  have  had  war- 
rants against  him,  and  cannot  find  him ;  I  want 
to  know  from  this  witness,  where  this  Michael 
Lacy  now  is,  in  whose  service,]  or  upon  whose 
estate  he  lives. 

Mr.  Malone,  He  is  now  in  this  town,  and 
you  shall  have  him. 

Mr.  Uurward,  Pray,  gentlemen,  whore 
is  he? 

Mr.  Molone,  You  shall  have  him  \  we  will 
bring  him  hither  belbre  this  trial  is  over.  [He 
never  wss  produced.] 

Angus  Byrne,  I  shall  wait  three  hours  ia 
court  till  I  see  him  and  talk  to  him.  * 

State  of  the  Case. 

.  BIr.  Spring*  May  it  please  vonr  lordship 
and  yon  g)»nU^men  of  the  jury,  1  am  of  coun- 
sel with  the  noble  earl  and  the  other  travensra 
of  these  several  indictments. 

The  traversers,  my  lord,  stand  charged  with 
a  crime,  which  upon  the  face  of  the  indictmente 
appeals  lo  be  no  more  than  an  ordinary  aa* 
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sauh;  but  thb  oifimoe,  though  in  its  nature 
one  of  the  lowest  irhich  tlie  law  takea  notice  of, 
baa  by  infioite  akUl  aod  addresa  been  heightened 
into  a  crime  of  a  moat  euormoua  aize ;  but  I 
hope  we  ahall  be  able  to  shew  to  your  lorcUliip 
and  thp  gentlemen  of  the  jury,  that  there  ia 
not  the  least  foondatioo  in  truth  for  the  light 
in  which  the  counsel  for  the  prusecu^ra  hate 
endeavoured  to  nut  tliis  transaction. 

Our  caae,  my  lord,  will  appear  to  be  thia ; 
tbat  the  noble  earl  aod  his  friendly,  who  are 
now  upon  their  trials,  happened  to  be  on  the 
16th  of  September  last  on  the  Curragh  of  Kil- 
dare,  to  partake  of  the  diversions  of  the  place : 
thither  repairs  Mr.  Jamea  Annesley,  attended 
by  hisfrienda,  Mr.  Mac  Rercher,  aod  the  other 
prosecutors,  whether  witli  intent  to  meet  the 
earl,  and  take  hold  of  any  occasion  that  might 
offer  of  a  quarrel  with  him,  their  subsequent 
behaTionr  will  best  explain. 

The  earl  and  his  friends  will  appear  to  your 
lordabip  to  have  repaired  to  this  race- place 
without  any  preparation  for  what  they  did  not 
expect,  a  battle ;  they  all  go  unarmed,  as  gen- 
tlemen alwaya  do  to  a  horse- race,  when  no- 
thing is  intended  but  to  partake  of  the  diirer* 
aiona  of  the  day. 

The  prosecutor^  one  of  whom  had,  as  it  is 
pretended,  received  ill  treatment  two  days  be* 
fore  from  the  earl,  and  had  conaeqoently  reason 
to  apprehend  the  like  treatment  upon  the  next 
interview,  go  to  tbat  very  place,  where  they 
were  thus  iU  need,  and  where  it  waa  very  no- 
torious the  earl  was :  but  they  go  firepared  for 
every  e?ent,  prepared  for  that  skirmish,  which 
they  had  reaaon  to  expect  from  the  earJ*s  pre- 
tended mtsbebavionr  of  the  14th  ;  they  go  in  a 
hostile  manner,  interrorem  populi^  no  less  than 
five  or  six  of  them  armed  with  awonl  and  pistpl, 
attended  by  a  numerous  train  of  aervaots  armed 
in  like  manner  with  pistols,  cutting  swords, 
carbines  and  blunderbusaes;  they  go  thus  armed 
and  attended  to  see  a  common  horse-  race.  A 
race,  my  lord,  is  a  place  of  entertainment,  to 
whi<^  gentlemen  repair  witiiout  any  such  hos- 
tile preparationa :  I  cannot  tell  indeed  what  may 
be  done  in  North- Britain,  but  in  England  and 
Jrelaod  we  have  no  such  custom ;  the  usual 
manner  of  riding  to  races,  is  on  a  hunting- 
saddle,  and  with  a  snaffle  bit. 

It  will  appear,  my  lord,  by  positive  testi- 
mony, that  the  words  charged  on  lord  Arigle- 
sea,  of  the  14th  of  September,  as  spoken  to 
Mr.  Hte  Kercher ;  ^*  He  is  a  dog,  a  scoundrel, 
a  Tillain,  and  the  poat  you  see  on  his  back,  [ 
saw  not  a  month  ago  in  Monmouth-street," 
wereflot  the  words  of' lord  Aoglesea,  they  were 
words  uttered  by  another  person.  These  gen- 
tlemen, two  days  after  these  words  they  com- 
plain of  were  spoken,  repaired  to  this  same 
Curragh.  And  here  I  most  beg  leave  once 
more  to  observe  a  circnmstauce  in  itself  most 
extraordinary :  that  the  prosecutors^  aware  of 
ill-treatment,  aware  that  my  lord  Anglesea  in- 
toided  to  breed  a  quarrel  with  them,  alarmed, 
as  they  pretend,  with  the  grossest  insolence 
tbat  could  be  offered  to  a  gentjemu)  and  a  man 
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of  honour,  go  to  the  same  place  ^here  the j 
apprehended  they  had  reaaon  to  expect  the  like 
or  worse  treatment.  It  might  be  expected,  if 
these  gentlemen  had  not  imagined  they  might 
have  derived  aome  benefit,  some  reputation  to 
their  cause,  I  mean  to  Mr.  Annesley 's  claim 
to  the  earidom  and  estate  of  Anglesea,  that 
they  might  have  avoided  a  quarrel  witti  the 
carl,  however  diaposed  he  might  have  been  to 
enter  into  one ;  but  these  gentlemen,  who  had  . 
nothing  in  view  but  a  quarrel,  go  there  de- 
signetlty  to  seek  one,  which  they  at  last  brought^ 
upon  themselves  by  their  own  means,  and 
without  even  the  concurrence  of  the  earl. 

It  will  appear  to  your  lordship,  tbat  these 
gentlemen,  taking  some  offence  at  some  ex- 
pressions cbsrged  upon  the  coachman  of  lord 
Anglesea,  taking  offence  at  hia  driving  on  tha 
plain,  aa  he  had  a  right  to  do,  go  to  my  lord  ' 
find  demand  public  satisfaction  tor  the  offence 
his  coachman  had  given,  by  stripping  him  in 
the  field.  It  will  a  ppear  that  Mr .  jVIac  Kercher 
seeks  out  for  lord  Anglesea,  whom  with  diffi- 
culty he  found ;  that  he  was  cautioned  and  ad-  . 
vised  not  to  do  it;  yet  it  will  appear  that  he 
goes  to  lord  Anglesea ;  that  he,  who  is  tha 
known  suppofter  of  Mr.  Annesley,  calls  to  lord 
Anglesea  for  public  satisfsction  for  an  injury 
not  done  to  himself*  but  to  another ;  that  aa  the 
champion  of  Mr.  Annesley,  considering  him- 
self as  well  the  guardian  of  this  gentleman's 
honour,  as  the  asseiter  of  his  right,  he  went 
up  towards  my  lord,  and,  in  a  menaciDg  and 
vidlent  manner,  forces  through  a  crowd,  and 
then,  with  his  whip  lifted  up  ready  to  strike, 
cried  out.  My  lord,  yop  will  not  turn  him  off! 
step  aside  with  me.  Lord  Anglesea,  who  knew 
the  man  and  his  business,  which,  considering 
all  circumstances,  could  be  nothing  but  to 
quarrel,  endeavours  to  avoid  this  quarrel,  de- 
clines going,  and  soys  to  hini>  Sir,  you  can 
have  no  business  with  me ;  and  if  you  have, 
this  is  no  proper  place  to  talk  about  it.  Mr. 
Mao  Kercher  says,  I  have  no  businesa  hut 
what  may  be  done  here,  everv  place  ia  proper. 
My  lord  then  enquires  what  he  wanted,  and  ia 
answered.  My  business  is  about  your  coach- 
man, who  has  affronted  a  gentleman  on  the 
field.  My  loni  asks.  Who  is  the  gentleman  f 
lie  is  told  the  gentleman  is  this  very  person 
thus  claiming  his  honour  and  estate;  and  that,\ 
as  the  affront  has  been  public,  the  satisfaction 
must  be  adequate,  and  you  must  strip  your 
servant,  aod  turn  him  off  directly,  and  dri?e 
yourself  home.  My  lord,  this  treatment,  which 
will  appear  to  have  been  attended  with  circum  • 
stances  sufficient  to  aggravate  it,  if  it  had  been 
quite  of  another  nature,  will  appear  to  be  the 
occasion  of  the  quarrel ;  it  will  appear  that 
lord  Anglesea  declined  this  combat,  to  which 
he  was  very  unequal,  aa  he  was  not  armed, 
and  to  which  he  was  not  obliged  to  expose 
himself:  ho  refuses,  my  lonl,  to  turn  V>ff  his 
servant.  Mr.  Mac  Kercher  resents  this;  he 
raiijos  his  whip  in  a  threatening  roauoer,  and  • 
loudly  demands  satisfaction.  1  nad  almost  foi^- 
got  saying,  that,  during  his  whole  oonrersa- 
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tioD,  bo  heM  bis  wbip  o?er  the  carl's  bead. 
These  circumstances  and  nnenaces  will  appear, 
i  apprehend,  to  be  no  less  in  point  of  law^than 
that  he  first  assaulted  lord  An|;1esea.  Then  it 
will  appear  that  Mr.  Francis  Annesley,  the 
friend  and  relation  of  Idrd  Anglesea,  who  saw 
the  head  of  his  fannily,  his  friend  and  landlord, 
thus  assaulted,  gives  Mr.  Mac  Kercber  a  blow. 
It  will  appear,  that  though  lord  Anglesca  did 
not  strike  Mr.  Mac  Kercher,  vet  Mr.  Mac- 
Kercher  struck  him  and  broke  his  head.  Mr. 
Annesley  stands-  indicted  for  assault! n«f  not 
only  Mr.  Mac  Kercher,  but  all  the  other  pro- 
secutors :  it  M'ill  appear  that  lie,  upon  the 
cifinff  of  this  blow,  received  two  blows,  one 
from  Mr.  Goostry,  and  one  A'om  Mr,  Kennedy, 
and  both  behind  his  back.  My  lord,  Mr.  An- 
nesley will  appear  to  have  been  thus  assaulted 
by  those  two  persons,  and  yet  this  is  be  that  is 
indicted  for  assaulting  Mr.  Gooslry  and  Mr. 
Kennedy.  It  will  appear  that  Mr.  Annesley 
called  out,  and  desired  to  know  who  had  struck 
bim ;  and  being  informed  who  they  were,  then, 
and  not  till  then,  retmned  the  blows.  With 
respect  to  Mr.  Jaas,  it  will  appear  that  he  is 
the  agent  of  lord  Aoglesea,  that  be  saw  his 
employer,  we  may  caU  bim  bis  mbster,  struck 
and  affronted ;  and  that  will  be  a  proper  de> 
fence  for  him.  As  to  the  assault  upon  Mr. 
James  Annesley,  there  is  no  evidence  of  any 
such  assault.  I  shall  jpre  your  lordship  no 
further  trouble  at  this  traie.  If  I  have  omilted 
any  thin^  material,  there  are  other  gentlemen 
joined  with  me  in  this  service,  who  will  sup- 
ply ray  want  of  recolleetioo. 

Mr.  Morgan*  I  beKeve  this  is  our  time  to 
have  the  benefit  of  the  testimony  of  some  of 
the  traversers  in  favour  of  others  of  them.  As 
to  the  iadictment  fur  assaulting  Mr.  Mac 
Kercher,  lord  Anglesea,  Bfr.  Francis  Annesley, 
Mr.  Jans  and  Lacv  stand  charged  with  that  in- 
dictnoent ;  and  I  beg  leave  ta  appeal  to  your 
lordship's  notes,  whether  there  oe  liny  colour 
(from  the  evideoee  given  on  behalf  of  the  crown) 
lor  this  indictmeot  as  against  Mr.  Annesley  and 
Mr.  Jans ;  and  therefore  hope  that  they  only 
will  now  be  given  in  charge  to  the  jury,  and 
that  the  jury  may  be  directed  to  bring  in  tbetr 
verdict  as  to  them,  in  order;  that  if  they  be  ac> 
quitted  upon  that  indictment,  my  lord  Angiesea 
may  have  the  benefit  of  their  testimony  upon 
the  same.  When  that  is  done,  we  shall  beg 
leave  to  proceed  in  like  manner  upon  the  several 
other  Indictments,  as  to  such  of  the  gentlemen 
as  we  apprehend  have  not  been  affected  by  the 
evidence  given  on  behalf  of  the  crown. 

Court.  Upon  the  whole  evidence,  I  take  it, 
that  the  assault  upon  Mr.  Mac  Kercher  stands 
•Iready  proved  against  Mr.  Francia  Annesfey 
only,  by  Mr.  Mae  Kercber,  Mr.^  Kennedy  and 
Mr.  Goostry;  the  assault  upon  Mr.  Kisnuedy 
atands  proved  against  lord  Anglesea  and  Mr. 
Jans,  by  Mr.  Kennedy  and  Mr.  Aichboid :  aa 
to  the  aasairit  npon  Mr.  Goostry,  the  only  per- 
son that  speaks  to  that  is  Mr.  Goostry  himself, 
who  says,  Mr.  Annesley  struck  him  with  bis 
whip  t»o  nmttte»«fter  be  bad  struck  Mr.  An- 


nesley ;  so  that  npon  that  indictment  Mr. 
Annesley  is  not  guilty  in  my  apprehension,  and 
may  be  adnnfitted  as  evidence  to  that. 

Mr.  Harward.  1  do  not  know,  my  lord,  what 
those  gentlemen  would  be  at ;  I  apprehend  tbe 
practice  they  would  introduce  is  new  and  un- 
warranted. Here  are  in  each  of  these  indict- 
ments my  lord  Anglesea,  Mr.  Jans,  Mr.  Fran- 
cis Annesley,  and  tbe  out-sty  ding  man  in- 
dicted ;  there  are  four  of  them  in  each  indict- 
ment.—— 

Court.  It  is  my  opinion,  tbe  gentlennen  of 
counsel  tbr  the  traversers  may  separate  the  in* 
dictments. 

Mr.  Harvard,    My  lord,   I  do  admit  tli« 
practice  to  be,  that  where  it  baa  appeared  to 
the  Court  upon  the  trial,  that  all  the  persons 
wtto  could  give  any  acconnt  of  the  offence  have 
been  indicted,  or  bilto  have  been  found  against 
all  tbe  persons  present  when  tbe  offence  was 
committed :  if  it  appears  upon  tbe  trial,  thai 
some  of  those  persons  have  not  been  gdill^  of  lbs 
offence,  for  which  they  were  indicted,  I  eanuot 
say,  but  it  may  be  the  practice  in  such  a  case 
to  separate  the  indictments,  and  permit  such  aa 
shall  be  f>und  not  guilty  to  give  testimony  fbr 
tbe  rest,  who  happen  to  be  indicted  ;  and  that 
may  be  reasonable  from  th»  necessity  of  ths 
thing,  sa  there  can  be  no  other  evidence  for  the 
traversers,  there  being  no  other  persons  present 
at  the  time  of  committing  tbe  offence ;  other* 
wise  the  consequence  might  be,  that  all  would 
be  found  guilty  where  the  ofience  was  private- 
ly committed,  thoogb,  in  fact,  some  of  them 
were  innocent.     But  where  the  offence  has 
been  combiitted  before  thousands,  as  here,  and 
I  that  four  persons  only  are  indicted  fbr  this,  and 
that  after  six  hours  examination  it  does  appear 
most  evidently,  that  each  of  these  four  have 
had  a  hand  in  the  general  affray,  though  not  in 
the  assault  of  every  of  the  prosecutors,  1  would 
submit  it,  if  that  lie  such  a  case,  as  from  tbe 
necessity  and  nature  of  it,  where  there  can  be 
no  want  of  other  indifferent  witnesses  presumed, 
the  Court  will  permit  that  one  of  them  should 
be  at  liberty  to  give  evidence  for  tbe  other. 
The  consequence  of  it  may  be,  that  they  may 
acquit  each  other  of  tbe  several  indictments, 
and  they  are  not  such  equal  and  indifferent 
witnesses  as  the  law  requires,  each  of  them 
being  proved  to  have  had  some  band  in  one 
part  or  other  of  this  general  affray,  though  not 
m  the  actual  assault  of  every  of  the  prosecu- 
tors, and  tbe  evidence  in  tbe  whole  reaches 
every  one  of  the  traversers.    Can  it  be  said, 
that  those  gentlemen,  against  each  of  whom 
evidence  has  been   given,  are  so  unbiassed 
as  to  be  fit  persons  to  be  examined  as  evidence 
in  tbe  case  of  each  other?  I  humbly  appre- 
hend not;  and  that  it  may- be  an  inlet  to  per- 
jury, and  in  great  measure  defeat  the  end  of  aK 
public  prosecutions  ibr  the  breach  of  the  peace. 
1  beg  leave  tossy,  that  lord  Anglesea' is  guilte 
of  the  assault  upon  each  of  tbe  prosecutors :  it 
hsa  been  sworn  that  he  cried  out.  Knock  tbem 
down,  knock  them  down.    By  those  words  he 
is  s  tnspaSMr  agaieit  tftry  man  that  was 
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ioMNdced  4tmu  tbere.  I  ftpprebend  the  law  to 
be«  UmI  be  who  directs  a  man  to  be  knocked 
<kiwB  is  a  prineipal,  as  well  as  tbe  roan  wbo 
comaits  tbe  faet.  Has  it  not  been  sworn,  that 
he  od  only  eneonraged,  but  also  gave  direc- 
tions lo  pursue  Mr.  Ann^sley  ? — Why,  then,  as 
to  Mr.  Anoesley  of  Bally  sax,  does  it  not  appear 
erid^tly,  tbal  be  was  tbe  person  wbo  rushed 
out  opoo  Mr.  Mac  KiRrcber  and  struck  biro, 
and  tbat  afterwards  be  fell  upon  Mr.  Goostry  ' 
2  think  there  can  be  no  doubt  but  that  mv  lord 
Aagfaeca  aod  Mr.  Jans  have  been  most  (toeply 
coDcemed  io  Ibis  whole  affray ,  not  only  of  as- 
•auhinir  Mr.  Mao  Kercber,  but  also  of  the 
rcsC  When  my  k»rd  was  told  by  Mr.  Mac 
Keraher,  Tbat  he  dare  not  ibr  his  soul  single 
binedf  eat;  Mr.  Jans  said.  Sure  you  would 
nel  do  it ;  ate  there  not  enough  of  us  here  to 
go  ootaod  to  fight  biro  ? 

CaurU  Upon  three  of  these  indiotments  there 
bas  been  no  evidence  given  that  can  ailect  Mr. 
Francis  Anoeeley,  and  therefore  he  is  at  liberty 
to  be  enraioed. 

Mr.  Hmw9if4>  My  lord,  I  humbly  appre- 
hend, tbal  neither  Mr.  Annesley  nor  any  of 
the  trarefsers  have  the  liberty  to  be  exaromed 
nntil  they  are  acquitted.  I  apprehend^  though 
they  may  not  be  aflected'  by  evidence  oo  this 
or  that  particular  indictment,  tbat  they  are  not 
thereby  deaied  of  this  oharge ;  because  the 
geolleaieD  of  the  jury  are  lo  consider  upon  the 
dreooistattees  and  the  evidence  of  this  whole 
case,  wbetfaer  they  are  all  guilty  or  not  ?  Aod 
Ibe  Court  are  no  judges  of  facts,  tbe  jury 
nost  determine,  and  are  the  proper  judges  of 
them. 

Cmuri.  But  you  will  allow  the  judge  to 
My,  tbat  there  has  been  oo  evidence  of  such  or 
a«cb  a  kind  given  tbat  can  affect  such  or  such 
a  peraoD? 

Mr.  Harmard,  That  J  do  not  dispute,  my 
kwd ;  bat  what  I  say  is  true  in  point  of  law, 
tbat  tbe  Court  have  nothing  to  do  with  tbe  de- 
termiaation  of  tbe  fact ;  that  is  to  be  left  to  the 
jury  ;  and  if  ao,  why  then,  i  say,  tbat  in  this 
case,  tbe  Court  cannot  foresee  wbo  shall  be 
Ibttod  guilty  upon  this  or  tbat  indictment^  and 
wbo  not: 

Omrt.  Why,  shall  I  not  tell  tbe  jury,  that 
there  is  oo  evtdeaoe  against  such  or  such  a 
persoo,  and  tbat  they  ought  to  be  acquitted  ? 

Mr.  JBorward  Yon  certainly  will,  my  lord : 
but,  setwitbstanding  tbat  directioa,  may  not 
tbe  joty  be  of  another  opinion  concerning  this 
matter,  and  may  they  not  conceive,  that  all 
those  people  in  general  have  been  guilty,  though 
no  endeoce  appears  against  Mr.  Anaeslev  in 
particiilar  ?  Uaqucationably  they  may.  ^fow, 
if  it  abooM  be  done,  perhaps  your  lordship  will 
not  fine  them  above  a  peony,  unless  tbe  jury 
can  aiiisiy  the  Court,  tbat  they  went  upon 
their  own  Knowledge  from  the  whole  evideoce, 
which,  in  ail  probuiility,  some  of  them  will  in 
tbe  pteaent  case.  8o  that  thev  are  the  judges 
of  tnntet;  and,  if  ao,  1  woidd  submit  it,  w-be* 
tber  or  no  the  Court  can  say,  in  a  case  of  tbat 
naittin»  wewili  letoneof  yon  be  eridance  for 


another,  and  so  tbe  third  for  the  fourth,  and  by 
that  means  shift  aod  help  one  another  quite  out 
of  this  prosecution  f 

Court,  1  am  greatly  surprised  tbat  tbe  time 
of  tlie  Court  is  taken  up  wiib  couteoding  about 
this  fact  of  separating  the  indictincois.  You 
have  debated  it  before,  aod  it  was  oitituully 
agreed,  tbat  tbat  point  should  be  given  to 
them.  For  my  part,  I  tbink  in  point  of  law 
they 'have  a  right  to  insist  upon  tbat)and  when 
it  was  sgreed  upon  that  they  should  be  allowed 
it,  I  thought  that  method  was  couie  into  in 
order  to  save  time.  The  argument  wbicb  is 
insisted  upon,  that  where  an  indictment  is  laid 
against  a  person  $imul  cum  others,  they  shall 
be  all  tried  together,  concludes  agaiust  that 
which  I  have  known  done  over  and  over  again, 
and  which  hardly  ^scapes  ever  lieing  done  io 
case  of  an  action  of  assault  against  A,  with 
$unul  cum  other  people. 

AiL  Gem,  Here  ia  ao  indictment  against 
h>rd  Anglesea,  Mr.  Francis  Annesley,  and  Mr. 
Jans,  for  an  assault,  suppose,  agaiost  Mr. 
Goostry ;  has  not  any  one  of  these  three  persons 
a  right  to  say  Mr.  /ans  is  put  here  to  cut  me 
out  of  my  evidence  P  They  certainly  have.  I 
desire  that  Mr.  Jans  may  be  first  tried,  and 
that  his  indictnoent  roav  be  disposed  of  before 
any  other  proceedings  be  had  against  the  other 
two ;  that  if  he  be  acquitted,  he  may  be  evi- 
dence for  them.  And  as  this  would  be  the  law 
and  the  consequence  in  the  case  of  a  traverse, 
so  the  law  would  be  tbe  same  in  any  other 
case.  Why  then,  this  is  dear  tbat  the  agree- 
ment has  passed  in  this  manner  ;  the  gen- 
tlemen of  counsel  for  the  traversers  made  their 
objectiona  to  the  indictmepts  being  tried  toge- 
ther, and  [those  on  the  other  side  replied. 
What  was  their  answer?  It  wss,  that  where 
this  or  that  person  was  not  convicted  on  any 
one  indictment,  lie  should  be  at  liberty  to  give 
bis  evidence  for  the  others  on  that  indictment. 

Mr.  Mac  Manus.  Here  are  four  several  in- 
dictments against  the  traversers  at  the  bar  for 
four  assaults ;  and  they  are  jointly  charged  in 
each  iodictmeot.-^— And  w.here  an'  offeuce 
arises  from  a  joint  act^  which  is  in  itself  crimi- 
nal, the  defendants  may  be  indicted  jointly  and 
severally,  as  that  they,  and  each  of  theroi  did 
so  and  so,  or  jointly  only,  feki  is  the  Jaw. 
Now,  my  lord,  consider,  how  it  has  appeared 
in  evidence ;  it  has  most  fully  and  cleany  ap- 
peared, that  all  parties  indicted  have,  one  and 
all,  jointly  contributed  to  this  unlawful  act ; 
and  please  to  consider  the  objectioo  these  gen* 
tiemen  make,  that  if  they  are  deprived  of  this 
beoefit,  they  may  want  the  most  proper  and 
material  evidence  fortbeir  defeoce;  as  if  some 
persons  might  have  been  her6  indicted  in  order 
to  take  off  their  testimony.  Your  lordship  will 
please  to  observe  where  this  action  arose,  at  the 
Curragh  of  Kildare,  a  public  place,  w^ere 
there  were  a  multitude  of  people  assembled; 
so  that  there  could  be  no  detect  ot'  testiuiony  at 
all  on  their  side,  if  any  penons  did  or  could  see 
or  bear  any  tiling  for  their  service ;  and  nom« 
bera  of  penons  did  and  most  have  aecn  this 
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whole  trannetion ;  carkMity,  bifmaDity,  or  | 
•ome  other  motive,  must  have  engaged  every 
6ye  and  every  ear.  Tbeo,  where  there  were 
so  many  wiiuesaee  that  might  be  had  npon  i 
this  occasion,  who  would  either  ▼okintarily,  or 
roig;ht  hare  been  compelied  to  come,  if  mate- 
rial ;  there  can  be  no  complaint  Of  want  of  eri- 
dence,  or  that  the  prosecutors  have  taken  this 
method  to  deprive  them  of  their  testiroonv. 
And,  my  lord,  these  indictments  were  of  tiie 
last  assizes,  so  there  is  no  surprise ;  the  gen- 
tlemen might  have  been  fully  prepared  with 
any  evidence  they  thought  necessary  for  their 
defence,  without  this  extraordinary,'  this  new 
method  of  splitting  indictments.  And  I  do  ap- 
prehend, in  this  case  they  are  in  no  s6rt  enti- 
tled to  the  testimony  of  each  other. It  is  a 

settled  point,  that  in  trespass,  though  one  may 
act  more  violently,  more  injuriously  than  ano- 
ther ;  yet,  when  all  join  m  an  unlawful  act 
of  this  nature,  the  act  of  one  is  the  act  ofall. 
And  though  A  did  not  strike  B,  yet  if  he  struck 
C  %vhere  the  whole  is,  as  here,  one  continued 
affray,  he  cannot  possibly  be  a  legal  and  com- 
petent witness  against  the  crown ;  the  whole 
18  given  in  charga  to  the  jury  ;  he  has  been  in 
the  affray,  and  actually  committed  acts  of  vio- 
lence ;  and  it  has  appeared  uucontroverted  in 
evidence,  that  every  person  here  indicted  has 
been  guilty  of  one  assault  or  another ;  and  that 
•  all  have  been  (guilty  of  a  public  and  dangerous 
disturbance  ot  the  peace. 

Court.  It  haa  not  appeared  upon  the  evi* 
dence,  that  lord  Anirlesea  or  Mr.  Jans  actually 
assaulted  Mr.  Mac  Kercher. 

Mr.  Mac  Manu$,  My  lord,  all  the  acts  of 
violence  of  the  day  proceeded  ffVom  the  ^irec- 
tioiis  of  lord  Anglesea ;  menacing  words,  lifting 
up  of  hands,  his  raising  himself  up  on  hb  sad- 
iHe,  commanding  and  inciting  others  to  strike ; 
he  himself,  aa  Mr.  Kennedy  and  Archbold 
swear,  violently  striking  Kennedy  on  the  head, 
and  Jans  joining  him  in  the  strokes  till  the 
people  cried  out  shame ;  and  though  oppro- 
brious, abusive  language  may  not  be  an  assault, 
yet,  there  are  many  things  that  they  carried 
into  action,  not  only  by  words,  but  by  gestures, 
that  prove  the  assault.  My  lord  Anglesea  was 
so  near  Mr.  Mac  iiercher  at  the  time  when 
Mr.  Anoesley  struck  him,  that  be  could 
have  struck  him  himself.  Every  thing  was 
done  by  his  directions ;  and  menacing  words, 
with  a  lifted  hand,  are  an  assaah  in  law ;  and 
I  do  insist  upon  it,  in  point  of  law,  that  whoever 
excites,  persuades  or  procures  another  to  com* 
mit  a  trespass  or  treason  is  a  principal  offender, 
and  equally  guilty  in  law,  as  he  who  strikes ; 
and  more  especially  so  when  all  are  present ; 
and  my  lord  Anglesea  and  Jans  were  indis- 
putably present,  aiding  and  assisting  the  as- 
saulting of  Mr.  Mac  Kercher,  and  are  in  la  w 
guUty  of  that  assault. 

Mr.  Caliagkan.  My  lord,  as  I  do  on  the  one 
band  agree,  that  traversers  are  not  to  be  Isid 
under  extraordinary  hardships,  and  that  prose- 
cutors by  no  means  are  to  make  ose  of  any 
MDtriTaace,  any  tohcne  to  entrap  men,  in 


order  to  deprive  them  of  the  benefit  of  defend* 
ing  themselves ;  m,  on  the  other  hand,  thej 
are  not  to  delude  the  rules  of  justice,  by  be* 
coming  evidence  for  each  other.  I  put  it  upon 
the  gentlemen  on  the  other  side  to  shew,  that 
ever  they  met  in  any  taw-book,  that  where 
there  was  a  fact  done  in  the  presence  of  many, 
and  a  few  only  charged  with  it,  that,  on  tbct 
trial  of  tlio^e  few  persons,  the  indictments 
should  be  separated,  to  make  them  evidence,  in 
case  of  their  acquittal,  for  one  another.  I  am 
the  bolder  In  this  assertion,  because  it  is  never 
done,  hot  where  extreme  necessity  requires  it ; 
that  necessity  can  never  happen^  but  when  all 
that  were  present  at  the  time  the  oflfence  was 
committed,  are  charged  in  the  indictment  with 
the  commitui  of  it ;  "the  necessity,  therefore,  of 
examining  any  of  the  people  charged  with  the 
offence,  if  acquitted,  as  evidence  for  the  resl» 
cannot  be,  but  where  there  is  nobody  else  to 
give  evidence.  In  that  case,  it  appears  but  joaa 
and  reasonable ;  but,  on  the  other  hand,  if  yoa 
let  those  four  people  be  evidence  for  one  ano* 
ther,  when  many  other  witnesses  might  be  had, 
who  must  have  seen  the  whole  transaction; 
there  is  no  prosecution  of  this  nature  that  will 
not  be  eluded.  But,  my  lord,  1  will  go  fiirther, 
and  I  do  say  that  every  person  charged  here  ia 
guilty  of  every  todictmeot  with  which  he  is 
charged.  Wherever  there  is  an  affray  or  an 
assault,  let  who  will  be  the  first  promoter, 
every  man  that  does  any  act  whatever,  that  is 
aiding  and  assisting  in  any  •manner,  is  guilty  of 
every  act  which  is  done  by  the  rest,  as  much 
as  if  done  by  himself;  where  there  are  several 
people  that  commit  an  affray,  each  is  answer- 
able for  the  act  of  the  other.  There  is  a  charge 
against  lord  Anglesea  in  every  indictment;  it 
stands  proved  in  evidence  he  haa  beat  Mr.  Ken- 
nedy ;  there,  my  lord,  is  a  direct  charge ;  and, 
though  it  does  not  appear  he  actually  strnck 
the  rest,  yet  it  is  uucontroverted  the  rest  were 
struck  on  his  account,  and  by  hia  directions, 
and  in  law  he  is  as  guilty  of  dbe  assault  eon* 
mitted  on  them,  as  if  he  himself  had  actually 
beat  them;  I  say,  in  point  of  law  he  is  guilty 
of  all  those  facts  for  which  he  is  indicted.  Let 
any  one  of  them  separately  be  tried  before  the 
jury,  and  I  will  undertake  to  make  them  guilty 
ro  point  of  law  ;  and  if  ao,  1  humbly  submit  it, 
whether  they43an  be  permitted  to  t^  these  in- 
dictments separately. 

Court,  Vras  it  not  agreed  npon  at  first,  that 
if  any  of  the  traversers  were  acquitted  of  any 
of  the  indictments,  they  should  lie  evidence  for 
tlie  rest  charged  wiih  such  indictment? 

Mr.  Harward.  Let  us  not  be  charged  by  the 
Court  with  a  breach  of  consent.  I  will  tell 
you  very  candidly  what  I  meant,  when  the  oh* 
jection  was  made.  My  meaning  was,  that  as 
all  theseindictments  were  but  upon  a  singlelact, 
if  it  should  appear,  through  the  course  of  the 
evidence,  that  any  of  the  trafersers  had  no 
hand  at  all  in  the  net,  but  were  idle  spectators 
there,  I  thought  it  reasonaUe  that  such  per- 
son, who  did  appear  to  be  only  a  spectator, 
should  be  examined  as  evidence  for  the  rest. 
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That  was  rov  meaniogf,  mj  lord ;  bow  I  was 
i)Dderst(K)d  I  CBnaoi  account :  but  1  beg  leave 
to  rely  upon  it  for  law,  and  deairtf  yoqr  lord- 
sbip^s  coDsideration ;  can  any  body* that  lifted 
hi>  haod  up  that  day  in  the  field,  be  innocent  of 
this  assault  f  Can  it  be  aaid  that  he  is  not  guilty 
of  all  ibe  consequences  of  it  ? 

Court,  Well ;  but  baye  they  not  a  riglit  to 
b(  tried  Wjiarately  ? 

Mr.  Hmrward,  Thai  is  another  point,  my  lord. 

Ontri.  Gentlemen  of  couo)»el  for  the  tra- 
rer^rs,  yon  must  go  upon  that  indictment, 
vbicb  the  jury  are  first  charged  with.  The 
tnitnen  are  first  charged  with  the  indict - 
Drat  for  assaulting  Mr.  Goostry. 

Mr.  Malone,   The  indictment  for  assaulting 

Mr.  Goostry,  is  in  no  sort  profed  against  the 

trareners.    We  have  many  witnesses  to  shew, 

that  before  ever  be  wasstro6k,  he  knocked  Mr. 

Fraocis  Annesley  down,  which  indeed  he  very 

candMlly  admits  himself;  and  this  appears  so 

cloarij  from  bis  own  testimony,  it  would  be 

misspending  the  time  of  the  Court  for  us  to  call 

(^rwitoesnes  to  it.    Your  lordship  observes, 

that  in  two  minutes  after  Mr.  Francis  Annesley 

S[ot  up,  and  recovered  himself,  Mr.  Goostry 

i^an  my  lord  Aoglesea  said  to  Mr.  Francis 

ADsealey,  That  is  be,  that  is  Goostry,  the 

^test  rogue  alive,  damn  him,  knock  him 

down.    Mr.  Goostry  does  not  say,  whether 

Ite  hetrd  Mr.  Francis  Annesley  ask  my  bird, 

wiio  bail  knocked  him  down ;  *bnt,  from  thena- 

tare  of  the  thing,  it  could  not  be  otherwise ; 

aod  the  very  answer  itself  imports  such  a  ques- 

(ioQ.    A  gentleitian  is  knocked  down  behind 

bis  bick  (for  so  the  evidence  is),  and  instantly, 

vben  be  gets  up,  was  it  not  most  natural  for  him 

ti  enquire  wbo  struck  him  P    It  was  to  this  en- 

ijuiry  most  plainly,  that  lord  Anglesea  gave 

ibat  answer ;  and  then  Mr.  Francis  Annesley 

e<^upto  Mr.  Goostry,  and  returns  his  oom- 

piimentby  breaking  his  head.    I  submit  it, 

tberefore,  to  your  lordship,  where  a  witness 

f»riy  owns  he  first  knocked  me  down,  whether 

<bat  is  not  such  a  sufficient  justification  for  my 

strikbg  him,  that  I  need  not  lay  any  other 

Buiter  before  the  jury ;  for,  if  Mr.  Francis  An- 

&«ley,  wlio  gave  the  blow,  be  not  suilty  of  this 

^s^ult,  it  is  impossible  my  lord  Anglesea,  or 

Mr.  Jans,  wbo  did  not  strike,  should  be  guilty 

^i\'  Tho^ore,  I  hope  your  lordship  will  ac- 

^oaint  the  jury,  that  there  is  no  colour  for 

^rgiog  any  of  the  traversers  with  this  indict- 
ment. 

Coure.  Mr.  Goostrv  said,  that  he  was  struck, 
f^  wu  all  bloody ;  not  1  hearjl  none  say  that 
^  Aoglesea  or  Mr.  Jans  struck  him,  and 
i>oostry  did  acknowledge  that  about  two  mi- 
^utei  before  he  received  the  blow  be  had  struck 
^Ir  Francis  Annesley,  and  at  the  time  that  he 
d^d  strike  hiin,  did  say,  that  he  believed  Mr. 
rnnm  Anneslev  did  not  know  who  it  was  that 
*^k  biro,  and  that  about  two  mmutes  after 
j^y^^rd  Anglesea  said.  There  is  that  villain 
^owjtry,  that  struck  you ;  upon  which  Mr. 
'Tancw  Amicslev  struck  him.  This,  as  I  re- 
®^ber,  was  Br.  Goostry  »s  evidence. 


Mr.  Harvard.  1  how  desire  to  know  when 
it  was  that  lord  Anglesea  said.  Knock  them 
down,  knock  them  down. 

Mr.  Caliaghan.  Mr.  Goostry  escpresslj 
swears,  it  was  by  the  directions  of  lord  Angle* 
sea,  that  Mr.  Francis  Annesley  struck  liim. 
He  says,  I  thought  the  quarrel  was  all  over, 
there  were  above  two  minutes  between  ihe 
strokes,  and  then  my  lord  Anglesea  said.  There 
is  the  villain  Goostry,  knock  him  down. 

Mr.  Malone,  It  does  not  appear  from  Mr. 
Goostry 's  testimony,  that  my  lord  said.  Knock 
him  down;  the  utmost  Goostry  said,  was,  that 
my  lord  said.  There  ia  the  villain,  thai  ia  he. 

Coiir^.  1  have  nothing  upon  my  paper  about 
his  saying  any  thing  conceroing  the  knocking 
them  down. 

Mr.  Bagot.  My  lord,  I  have  it  upon  my 
paper,  thait  Mr.  Goostry  aaid.  There  is  Goos- 
try, «s  great  a  villain  as  any  in  Ireland,  knock 
him  down. 

Mr.  Mac  Manus,  We  desire  Mr.  Goostrj 
may  have  leave  to  inform  your  lordship  what 
lie  did  say. 

Mr.  Goostry.  My  lord  said,  There  ia 
Goostry,  another  of  the  villains,  as  great  a 
rogue  as  any  in  Ireland,  damn  him,  knock  him 
down. 

Court.  You  see,  gentlemen,  Mr.  Francis 
Annesley  was  struck  by  Mr.  Goost^,  on  evi* 
deuce,  two  minutes  before  he  struck  Mr.  Goos- 
try, can  he  then  be  found  guilty  of  an  assault 
on  Mr.  Goostry  ? 

Mr.  Grattan,  Mr.  Goostry  said,  that  there 
was  hurry  and  confusion,  and  that  during  that 
time  he  struck  Mr.  Annesley,  and  believes  Mr. 
Annesley  did  not  se6  him  strike  him.  I  take 
the  liberty  to  say,  that  if  Mr.  Annesley  did 
strike  Mr.  Goostry,  and  did  not  see  Mr.  Goos- 
try strike  him  first,  it  was  the  same  thing,  in 
the  intention  of  his  mind,  as  if  he  had  not 
struck  him  first:  for, since  he  did  not  know 
who  had  struck  him,  and  yet  struck  Mr.  Goos- 
try, it  shews  plainly  he  was  determined  to 
strike  him,  and  nothing  can  justify  Mr.  Annes- 
ley for  striking  him,  but  the  provocation  of  his 
striking  Mr.  Annesley. 

Mr.  Caliaghan.  There  is  another  matter, 
my  lord,  which  is  to  be  considered,  that  Mr. 
Annesley  struck  Mr.  Goostry  after  bis  passion 
was  over.  It  is  true,  there  is  no  limited  time 
fbr  determining  a  man's  ^  passion,  and  a  mao 
may  in  passion  commit  an  act,  and  not  be  tha 
as^ilant.  Your  lordship  may  remember  man^ 
cases  in  the  books  to  this  purpose,  which  it  is 
not  necessary  to  trouble  you  with  ;  but  the 
rule  is,  where  a  man  has  cooled  and  come  to 
temper,  there  the  precedent  act,  which  was  the 
effect  oif  passion,  is  no  justification  of  the  sub- 
sequent act.  Mr.  Goostry 's  evidence  is :  I  did 
apprehend  all  that  matter  was  over ;  I  do  not 
apprehend  the  stroke  Mr.  Annesley  gave  me 
was  in  consequence  of  the  stroke  be  had  re- 
ceived, but  of  lord  Anglesea's  directHma ;  and 
if  so,  JMr.  Annesley  is  undoubtedly  guiHy  of 
the  assault  on  Mr.  Goostrv. 
.     Mr.  Malottc.    As  to  the  indictment  fof  the 
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asMuilt  OD  Mr.  (Soostry,  we  coDteiul  for  it,  that 
there  is  do  cotoor  for  char|g;iog  the  tra?efBerB 
with  that  indictment,  and  hope  yoor  lordship 
will  let  it  go  to  the  jury  upon  the  eridence  of 
Mr.  Gooatry. 

Tlie  Counsel  for  the  Prosecutors  were  over- 
ruled in  their  objection. 

The  Jur^  ffo  to  find  whether  lord  Angieseo, 
Mr.  Francis  Aimeslev,  and  fUr.  Jans,  are  guilty 
of  the  aasault  pn  Mr.  Goostry»  on  the  first  in- 
dictment; and,  afler  a  quarter  of  an  hour's  stay, 
return  into  court,  and  find  lord  Anglesea, 
Guilty. — Mr.  Francis  Anoesley,  Not  Guilty. 
.  — Mr.  Jans,  Not  Guilty. 

Court,  Gentlemen  of  Counsel  for  the  Tra- 
versers, call  your  evidence. 

[NeiU'O^Neile  is  called  to  the  second  indict* 
meutf  for  assaulting  Hugh  Kennedy,  esq.} 

Mr.  Malone.  There  are  three  gentlemen, 
my  lord,  lord  Anglesea,  Mr.  Anneslev,  and  Mr. 
Jansy  indicted  for  assaulting  Mr.  kennedy ; 
they  have  traversed  this  indictment,  and  Mr. 
Kennedy  himself  swears  this  assault  only  on 
lord  Anglesea. 

Court.  And  upon  Mr.  Jans ;  and  there  is  not 
only  his  evidence  to  prove  it,  but  the  evidence 
of  Mr.  Arcbbold. 

Mr.  Malone.  But  there  is  no  sort  of  evidence 
to  affect  Mr.  Francis  Annesley,  and  therefore, 
1  hope  your  lordship  will  direct  the  jury  to  ac- 
quit nim,  that  we  may  have  the  benefit  of  his 
testimony  upon  this  indictment 

Court.  Have  you  any  objectioD,  gentlemen 
concerned  for  the  crown  P  You  have  not  of- 
fered a  word  upon  this  indictment. 

Mr.  Harward,  What  I  have  offered  before, 
is  all  any  body  can  offer  to  this ;  and  I  believe 
at  will  soon  be  seen  what  the  consequence  of  it 
will  be. 

Court,  I  call  upon  you  to  know,  whether 
you  have  any  objection  to  the  examining  Mr. 
Francis  Annesley  on  the  indictment  for  aasault- 
iog  Hugh  Kennedy,  esq. 

Mr.  Harward.  We  hare  an  objection ;  we 
do  object  against  examining  him,  and  submit 
it  to  the  Court 

Mr.  Mac  Manui.  My  lord  Anglesea  and  Mr. 
Francis  Annesley  mutually  assisted  each  other ; 
it  is  all  one  and  the  same  trespass,  all  one  and 
the  same  affray,  each  is  parttcqfs  criminiSf  and 
the  whole  scene  is  interwoven  and  mixed  to- 
gether. 

Mr.  Malone.  There  is  not  a  single  word  of 
evidence  given,  to  preve  that  Mr.  Francis  An- 
nesley was  coricerned  in  the  assault  upon  Mr. 
Kennedy,  and  Mr.  Kennedy  himself  swore  to 
that  effect ;  therefore  we  desire  that  Mr.  An- 
nesley may  be  acquitted  of  that  indictoaent, 
and  permitted  to  give  his  evidence. 

The  Jury  go  to  find,  whether  Fruicis  An- 
nesley, esq.  is  guilty  of  the  assault  on  Hugh 
Kennedy,  esq.  or  not;  and, without  quitting, 
the  box,  find  him  Not  Guilty  of  the  a»aolt  iu 
titt  indictaMnt 


Mr.  JB^aUme.  We  are  now  upon  an  indict* 
ment  of  lord  Anglesea  and  J\Ir.  Jans,  for  as- ' 
sauUiog  Mr.  Kennedy,  and  desire  Mr.  Annes- 
ley ouiy  be  sworn. 

Francis  Annuky^  esq.  sworn. 

Mr.  Spring.  Were  you  present  npon  the 
Curragh  on  the  16th  of  September  f — Mr«  iln- 
nesley.  I  was. 

1  ask  vou,  were  you  upon  the  course  at  tlift 
time  of  the  race  ? — I  was. 

Were  you  present  when  Mr.  Mac  Kercbei^ 
and  his  company  came  up  upon  the  faorbe- 
course  P*-4  never  saw  one  of  tti^m  before  that 
day  in  my  life. 

Did  you  see  Mr.  Kennedy  come  up  to  apeak 
to  lord  Anglesea  f — I  don't  remenaber  that  X 
ever  saw  hw  face  before  this  day. 

Did  you  see  anv  body  come  to  ask  hitfi 
about  his  behaviour  i^ — 1  did. 

Who?— Mr.  Mac Kerober. 

Do  you  remember  any  such  person  upon  thA 
course  that  day,  as  Mr.  Kennedy  ? — I  was 
told  after,  tliat  his  name  was  Kennedy,  and  f 
saw  some  strokes  between  him  and  lord  An^ 
glesea. 

Can  you  say  that  the  person  yon  saw  there 
was  the  same  with  him  you  now  see  bereP — I 
don't  remember  his  face  at  all,  but  was  told  it 
was  he. 

Can  you  take  npon  you  to  say  you  saw  hioi 
that  day  ? — I  did  not  see  him  that  day  that  I 
know  of. 

What  ooloured  clothes  had  the  person  on 
you  saw  engaged  with  lord  Anglesea? — It  was 
scarlet 

And  did  not  you  see  his  face  ?-— I  saw  his 
face,  but  I  don't  know  it  again. 

In  what  situation  were  you  when  he  strudr 
you? — I  had  my  back  to  nim. 

How  do  you  know  then  that  he  struck  you  T 
—1  apprehend,  thoneh  my  back  was  to  him,  it 
was  ne,  and  npon  his  striking  loe,  my  loni 
struck  him. 

Did  you. see  him  strike  my  lord  ?— I  did. 

Which  of  them  gave  the  firrt  stroke  P— The 
first  stroke  that  was  given  was  by  my  lord  to 
Mr.  Kennedy,  some  minutes  aflUnr  I  bad  got  s 
stroke  upon  my  head. 

Were  Mr.  Mac  Kercher  and  Mr.  Goostiy 
near  P— They  were. 

Was  Mr.  Jans  near  Mr*  Kennedy  P'-^I  be* 
lieve  Mr.  Jans  was  pretty  near,  but  not  within 
reach  of  him. 

Did  you  see  Mr.  Jans  or  he  give  any  stroke 
to  each  other  P— I  did  not.  ^ 

Do  you  think  Mr.  Jans  could  have  stmek 
im  without  your  seeing  him  P— I  don't  think 


him 
heooubL 


your  seemg 

NeUe  Cf*if6k  sworn. 


Mr.  Morgan,  Pray,- Sir,  do  yon  know  the 
inn  at  Newbridge  f--0'A«tfe.  1  do. 

Where  were  you  on  the  19th  of  September, 
in  the  night P— In  the  afternoon  I  went  there, 
I  was  at  h>rd  Besborongb's ;  and  Mr.  Mae 
Kercher,Mr«  Ktnnsdyt  nnd  Mr.  lifingitOBe, 


mi 


jbr  an  AstauU. 
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to  the  bc9t  of  mj  knowledgfe,  sent  a  mea* 
sender  to  mj  house  to  speak  \vith  me. 

Cmrt.  Who  told  you  ihey  sent  to  speak  to 
you?— My  wife,  when  I  came  home. 
'  Did  you  goto  them  ? — I  weut  to  Newbrid^. 

What  day  was  this?— It  was  the  15th  I 
weot  to  the  races. 

You  went  to  them? — I  did. 

Name  them  again. — Mr.  Mac  Kercber,  Mr. 
Kennedy,  Mr.  LfYingstone,  and  Mr.  Goostry. 

Mr.  Morgan,  Where  did  you  go  to,  the  15th  P 
-To  Newbridge. 

)?heo  you  came  there,  who  did  yoa  meet, 
ind  what  passed  ? — On  the  15th,  the  gentle- 
mea  nerer  Were  apoo  the  sod  before,  and  they 
weat  all  together  to  the  Carragb. 

OmrL  Upon  the  15th  ?— Whatever  day  the 
nee  was,  it  was  that  day,  on  Wednesday,— as 
to  the  day,  I  cannot  be  positi? e,  1  did  net  ob- 
Mrrethe  day  of  the  month.  It  was  the  14tb. 
There  was  never  a  horse  to  start  bat  one.  They 
nid,  they  never  were  apon  the  gromid  bat  at 
that  time,  and  upon  going  to  the  Carragb, 
there  was  no  diversion,  and  we  came  back,  and 
llr.  Mac  Kercber  said,  he  saw  kird  Anglesea. 
See  what  a  look,  says  he,  he  gave  at  os  all  that 
(iay;  but,  says  he,  I  want  nothing  bat  to  ex- 
pose him  to  the  populace,  and  I  will  make  it 
OT  bosaess  to  do  it  before  I  go  back  to  Dablin. 

Who  was  the  company?  Name  them; — 
There  was  Mr.  MTac  Kercher,  Mr.  Kennedy, 
Mr.  LiTioiprtone,  and  Mr.  Goostry  present,  and 
1  don't  know  hut  Mr.  Robinson  was  there. 

Cao  von  be  positive  who  was  there? — 1 
ksow  Mr.  Mac  Kercher,  Mr.  Kennedy.  Mr. 
LiTiogitoney  Mr.  Goostry,  and  Mr*  Annesley 
vere  there. 

Mr.  Hvmard.  My  lord,  I  deisire  the  Court 
may  take  notice  he  swears  positively  that  Mr. 
Ufinggtooe  was  one  of  the  company,*  and  we 
can  prsve  him  to  be  in  England  at  that  time. 

Wiinut.  In  Cogland!  I  can  bring  peopfe 
to  prove,  that  saw  him  in  Naas  the  next  day 
liW  the  races. 

Mr.  Spring,.  Were  you  upon  the  Carragb  the 
mh?— Iwas. 

Were  vou  there  when  Mr.  Kennedy  was 
ibtre?— 1  saw  him  there. 

What  part  of  the  Curra^h  did  yoa  first  see 
bkn  on  ?— I  went  along  with  him  to  the  Car- 
ragb, for  we  dined  at  Newbridge  that  day. 

AtL  Gen,  If  yoa  can  prove,  gentlemen,  that 
Mr.  Uringatone  was  not  there,  what  need  yoa 
ttk  this  man  another  qnestion  ? 

Mr.  Malone,  My  lord,  we  will  prodnce  the 
top  men  of  the  country  to  his  character. 

Mr.  Spring.  Were  you  by  with  Mr.  Kennedy 
*heo  he  met  my  lord  Anglesea? — I  was  by 

*ith  him  meet  part  of  the  day.  « 

Then  give  an  account  of  what  happened 

»ben  they  first  met  ?— I  cannot  tell  whether  I 

^t%  present  at  their  first  meeting ;  but  vrhen 

they  met,  they  never  spoke  a  word  to  one  an- 
other, but  at  the  time  of  the  action. 
What  action,  was  there  a  quarrel? — ^There 

J^  a  quarrel,  and  Mr.  Mac  Keroher  was  the 

be^mner  of  it.    So  there  happened  some  words 


that  the  eoftchn^an  had  said  to  Mr.  Annesley ; 
and  upon  the  same,  Mr.  Mac  Kercher  was 
very  angry,  and  said,  that  the  thing  was  in- 
tended on  purpose. 

Ccfurt,  To  whom  ?— To  Mr.  Kennedy  and 
the  gentlemen  in  the  crowd  with  him ;  and  I 
was  there  at  the  same  time, 

What  words  were  they  ?— The  words  Shoe- 
boy,  or  some  such  thing.  And  upon  that,  he 
said,  He  would  make  application  to  my  lord, 
and  if  he  did  not  discha^  the  servant,  he 
would  have  satisfaction  tor  it.  Upon  which, 
my  lord  happened  to  be  down  where  there  wae 
a  dispute  about  sir  Edward  O'Brien's  mare 
running  on  the  wrong  side  of  the  post ;  and  we 
rode  around  until  they  came  to  the  winning* 
post,  where  my  lord  was.  Upon  which,  Mr. 
Mac  Kercher' told  him,  that  hia  servant  used 
him  ill,  and  hoped  for  satisfaction  from  him, 
and  that  he  would  tarn  him  off.  My  lord  said. 
He  would  not  And  upon  that  Mr.  Mac 
Kercher  said,  He  did  not  use  him  well,  and 
would  have  satisfaction.  And  he  had  the  whip 
op  in  his  hand  in  order  to  strike,  and  he  rode 
a  stone-horse,  and  he  was  vicious,  and  1  don't 
know  whether  the  stroke  was  ijitended  for  my 
lord  or  fqr  the  horse. 

Mr.  Spring,  Did  yon  see  lord  Anglesea  and 
Mr.  Kennedy  together  that  day  ? — ^I  saw  them 
close  together. 

Did  any  thing  happen  between  them?— I 
sawUbem  striJke  one  another. 

Who  ? — Mr.  Annesley  and  Mr.  Kennedy. 

Give  an  account  o3^  that? — When  Mr. 
Goostry  struck  Mr.  Francis  Annesley,  he  was 
for  about  two  minutes  before  he  found  out  fvho 
it  was.  Upon  which,  he  asked  who  it  was; 
and  my  lord  said,  That  is  the  man,  that  Goostry, 
poinding  to  him.  Upon  which  he  went  over, 
and  made  a  stroke  at  Mr.  Goostry,  and  there 
were  some  strokes  that  passed ;  and  upon  that^ 
Mr^  Kennedy  came  and  made  a  stroke  at  M r» 
Francis  Annesley,  and  hit  my  lord  over  the 
wig,  but  whether  it  hurt  him  or  no  I  cannot 
tell,  or  whether  the  stroke  was  intended  for  him 
or  not,  I  cannot  tell. 

Court.  Did  you  see  the  stroke  reach  my 
lord  ? — I  did  see  it  reach  him  upon  the  wig. 

Did  you  see  my  lord  strike  Mr.  Kennedy  P 
— I  did.  As  soon  as  he  received  that  stnJw, 
he  up  with  his  whip  and  struck  him. 

Mr.  Spring.  Did  you  see  Mr.  Jans  there  ?-« 
I  did.    - 

Where  was  be  at  the  time  of  this  quarrd  ?— 
He  was  in  a  crowd. 

Did  you  see  any  engagement  between  Mr. 
Kennedy  and  Jans  ? — I.  did. 

^bo  struck  first  ?^-That  I  cannot  swear  to 
at  all,  which  of  them  struck  first;  for  the 
crowd  rushing  backward  and  forwardi  I  ooahl 
not  be  distinct. 

Was  the  blow  given  by  Mr.  Kennedy  to  lord 
Anglesea,  before  Mr.  Jans  and  Kennedy  were 
engaged? — It' was  before  I  saw  them  en- 
gaged. 

Which  struck  first,  Jans,  or  Kennedy  ?— By 
virtue  of  my  oath,  I  cannot  tell  which ;  I  snw 
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blood  ran  down  Mr.  Kennedy ,  and  whether  it 
was  he  struck  Mr.  Jans  first  or  no,  1  canoot 
tell:  for  when  I  saw  inv  lord  receWe  the 
stroke,  I  turned  about  my  horse,  and  did  not 
mind.  I  was  just  crossing  between  him  and 
my  lord,  and  whether  Mr.  Kennedy  struck  at 
Jaus  first  I  cannot  tell. 

But  you  said  you  saw  Mr.  Kennedy  strike 
lonl  Anglesea  before  you  saw  lord  Anglesea 
give  a  stroke  ? — 1  did.  Sir. 

What  happened  between  Mr.  Kennedy  and 
Mr.  J  s^s  ? — ^I  can  not  tell . 

Court,  Gentlemen  concerned  for  the  crown, 
win  you  ask  this  man  any  questions  ^ 

Mr.  Harward,  We  will  not  ask  him  any 
question,  but  beg,  for  justjce  sake,  he  may  not 
be  permitted  to  get  out  of  the  Court,  till  we 
proceed  to  give  evidence  against  him  for  per- 
jury. 

Court.  How  long  have  you  been  acquainted 
with  Mr.  Mac  Kercher?  ' 

0*Neile.  I  believe  since  his  first  coming 
into  the  kingdom. 

And  with  Mr.  Kennedy  ? — ^Yes. 

And  with  Mr.  Guostry  ? — No,  not  with  him. 

How  came  you  to  go  with  them  to  the  Cor- 
ragh  P — I  had  an  intimacy  with  Mr.  Annesley, 
(for  he  was  some  time  at  my  father^s  house 
when  a  child)  on  his  first  coming  into  the  king- 
dom, and  they  sent  for  me. 

On  what  business  did  they  send  for  you  ? — 1 
cannot  tell,  my  lord. 

Who  went  to  the.Curragh  with  you  ?— We 
went  all  together  to  the  races,  au^  we  had 
discourse  as  we  went  along. 

Mr.  Mac  Manu$,  Whom  did  they  then  send 
for  you  ? — Several. 

Who  were  they  ? — ^Their  own  servants. 

Name  the  servants. — One  Barney  Neale, 
nn<1  several  of  them. 

Mr.  Dighy,  Foreman  of  the  Jury.  Did  yon 
meet  me  coming  home  on  the  road  that  day  ? 
—Yes,  Sir,  I  believe  1  did,  1  cannot  reeoU 
lect. 

Did  you  say  any  thing  to  me  ?— I  cannot 
say  [  did. 

Did  not  yon  express  concern  to  me  at  the 
treatment  Mr.  Mac  Kercher  and  Mr.  Annes- 
ley  had  received  ? — 1  do  not  remember  that 
I  did. 

Did  not  you  express  yourself,  that  yon 
thought  they  were  used  very  hard  P — I  do  not 
know  but  I  might  tell  you  so. 

Mr.  Harward,  I  desire,  my  lord,  tjiat  Mr. 
Livingstone  may  be  called,  to  satisfy  you  be 
wss  in  England  last  September. 

Court.  You  had  better  stay  a  little. 

Patrick  Cavenagb  is  called,  and  goes  away 
•gain,  being  to  be  examined  to  another  point. 

Mr.  Callaghan,  We'll  beg  leave  to  produce 
BIr.  Livingstone,  to  shew  your  lordship  uhere 
be  was  in  September  la&t. 

William  Livingstanet  esq.  sworn. 

^r.  Callaghan,  Where  were  you  in  Septem- 
ber Ifst  ? — Livingstone.  In  LoodOiD. 


Were  you  any  part  of  that  month  in  Ire« 
land  't — I  was  not. 

When  did  you  come  over  to  Ireland  ?— It 
was  the  middle  of  October  before  1  came  to 
this  kingdom. 

Mr.  Malone  informs  the  Conrt,  that  in  Oc- 
tober he  saw  Mr.  Livingstone  at  Parkgate 
ready  to  embark  for  Ireland. 

[Cross-examination .  ] 

Mr.  Spring,  Do  you  know  this  Mr.  O'Neile  ? 
— Livingttone.  Yes,  Sir. 

Did  yon  ever  see  him  in  Mr.  Mac  Kercher'n 
or  Mr.  Kennedy's  company  P — 1  have. 

Were  they  not  well  acquainted  ? — Yes,  I 
believe  they  were. 

Was  he  employed  by  Mr.  Mac  Kercher  or 
Mr.  Kennedy  ? — Sir,  when  we  came  first  into 
Ireland  about  two  years  aj?o,  O'Neile  met  ns 
uncalled  for  at  Kill ;  he  told  us  a  great  deal  of 
his  knowledge  of  Mr.  Annesley  at  Kinna,  and 
the  witnesses  that  knew  his  affairs ;  and  oilen 
came  about  us  upon  that  errand,  till- at  last  he 
came  so  often,  that  he  was  used  with  the  ut- 
most disregard ;  and  when  we  found  out  his 
character,  he  was  never  suffered  to  come  about 
the  house  at  all. 

Mr,  Digby,  What  character  has  he  P  Da 
you  think  he  is  an  honest  man  P^We  were 
strangers  in  this  country ;  he  looked  like  aa 
honest  man  to  us  at  first,  but  upon  a  better  in- 
formation we  found  him  quite  the  reverse. 

Mr.  Mofi  Manns,  My  lord,  we  desire  my 
lord  Allen  may  be  sworn,  to  give  a  character 
of  this  man. 

Right  Hon.  Lord  Viscount  AlUn  sworn. 

Mr;  Mac  Manus,  Pray,  my  lord,  do  yoa 
know  this  Neile  O'Neile  ? 

Lord  Allen,  1  know  him  very  well,  and  be- 
lieve no  man  bears  a  more  infamous  cliaracter 
in  the  county  of  Kildare. 

Does  your  lordshFp  think  he  deserves  any 
credit  ? — I  am  confident  he  does  not ;  he  is  a 
very  great  villain  ;  I  would  not  credit  bim,  nor 
believe  one  word  he  says,  i  know  that  no 
gentleman  would  admit  you  into  his  company 
at  the  time  you  were  employed  by  me ;  ani| 
my  uncle  and  I  had  otlen  many  words  because 
I  employed  you,  and  we  found  you  out  to  bo 
the  greatest  rogue  \that  could  be." 

Court.  Do  you  tttink  he  is  a  man  to  be  cre- 
dited upon  oath  ? — No,  my  lord,  he  is  not. 

Mr.  iliac  Mantis,  We  beg  leave  to  produce 
the  minister  of  the  parish  where  he  lives. 

Rev.  Mr.  John  Dawson  sworn. 

Mr.  Mac  Manus.  Do  you  know  Neile 
0\Neile? 

Mr.  Dflwson.  I  know  him  ever  since  I  came 
into  the  parish  of  Naas. 

Ilow  long  is  that.  Sir  ? — I  have  been  two 
years  there. 

What  character  has  he  generally  bore  during^ 
that  time  P— I  have  always  beard  he  was  a 
person  guilty  of  as  many  frauds  as  he  was  ca- 
pable  of  committing  s  1  cannot  account  for  hts 
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mormb,  bot  be  if  a  person  that  was  always  f  erj 
Ittiirioiifl. 

Wbat  is  bis  n^eral  character  f — Why,  I 
protest,  I  have  known  him  guilty  of  numbers 
of  lies  and  fal^ooils,  aud  is  a  person,  1  think, 
not  to  be  credited. 

Do  you  beliere  bira  a  person  to  be  credited 
npoo  iiis  oath? — ^The  general  character  is, 
that  be  is  a  person  not  out  v  litigious,  but  capa- 
ble of  any  cheat  imaginable. 

Is  be,  or  is  he  not  to  he  beliered  upon  bis 
oath  ? — I  should  gire  little  credit  to  his  oath, 
becanse  1  bare  beard  bis  word  so  often  for- 
feited. 

Lord  Viscount  Allen,  He  is  the  greatest 
rogue  alife.  Tienine  y ears  since  he  robfied  me ; 
I  have  had  warrants  out  against  him,and'€ould 
nerer  catch  him,  but  will  now  send  him  to 
gaol  before  I  leare  this  town. 

Mr.  Mahne.  We  desire  Maurice  Keating, 
fsq.  may  be  called  to  the  character  of  O-Neile 
— [Mr.  Keating  is  called,  but  does  not  come 
into  court.} 

Mr.  Spring  to  Mr.  Dawton.  Was  not  this 
Neihs  an  agent  to  Mr.  Mac  Kercher  and  Mr. 
Aonesley  ? 

Mr.  Dawwn.  He  bad  the  repute  in  Naassooie 
time  ago  of  being  a  strenuous  friend  of  theirs ; 
bot  i  nerer  saw  him  about  them ;  1  bad  oo 
occasion  to  interfere  in  their  a£fairs. 

Ctmrt,  Gentlemen  of  the  Jury,  the  lord  An  • 
glesea  and  Mr.  Jans  stand  indicted  for  an  as- 
sault oo  Mr.  Kennedy.  I  shall  only  tell  you, 
gentlemen,  that  I  find,  on  the  recollection  of 
the  cyidenoe,  it  stands  fully  prored  by  Mr. 
Kennedy  and  Mr.  Arcbbold,  that  both  faia 
lordship  and  Mr.  Jans,  without  provocatioO*, 
without  any  attempt  in  Mr.  Kennedy  to  strike 
a  btow,  did  strike  and  sorely  beat  this  gentle- 
man.  Thus  it  stands  profed  upon  their  testi- 
mony ;  and,  gentlemen,  the  only  e? idence 
ofiored  to  take  off  this  charge  was  first  Mr. 
Francis  Annesley ;  and  I  do  think  yon  may 
lay  what  be  says  entirely  out  of  the  case ;  for 
be  tells  you  he  nerer  saw  Mr.  Kennedy  before 
this  day,  and  did  see  lord  Angksea  and  a  gen- 
tleman in  red  engaged  that  day  on  the  Cor- 
ajfb ;  bot  who  that  gentlemen  was  he  cannot 
I,  and  knows  not  whether  it  was  Mr.  Ken- 
nedy or  not,  hot  that  be  saw  sereral  blows  pass 
between  them.  And  Mr.  Annesley  with  great 
candour  and  integrity  said,  that  if  it  was 
profed  that  Mr.  Kennedy  and  that  gentleman 
were  the  same,  he  saw  him  gi?e  no  profoca- 
tioo ;  so  that  it  still  ^mains  clear  and  on- 
dottbted  opoD  the  testimony  of  Mr.  Annesley, 
that  my  lord  Anglesea  and  Mr.  Jans  are  both 
ffuilty  of  the  assault  upon  Mr.  Kennedy  \  for 
be  telb  you  farther,  that  tlie  first  stroke  that 
was  giren  between  them  was  by  my  lord. 
Why  then  the  only  other  evidence  produced 
was  a  person  of  extremely  different  charicter 
from  Mr.  Annesley,  one  Neile  0*Neile,  a  snr* 
geoo  from  Naas;  and  wbat  does  be  say  P  He 
tells  you  that  he  was  at  the  ion  of  Kewbridffe 
with  those  gentlemen ;  that  be  waa  sent  W 
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by  them  to  Naas,  and  being  from  home,  waa 
told,  when  he  returned,  tbey  bad  sent  for  him, 
and  that  there  be  went  and  found  Mr.  M'Ker- 
cher,  Mr.  Kennedy,  Mr.  Goootry,  and  twice  I 
am  positive,  I  think  three  times,  swore  that 
he  saw  Mr.  Liringstone  there  too.    That  with 
these  gentlemen  he  went  to  the  Corragh  ;  that 
in  the   way  Mr.   M*Kerclier  \M  him,    He 
wanted  of  all  things  in  the  world  to  expose  the 
lord  Anglesea  to  the  populace,  and  was  deter- 
mined to  do  it  before  he  returned  to  Dublin  ; 
that  for  that  purpose  he  began  the  quarrel :  but 
says  he  did  not  see  Mr.  M* Kercher  strike  my 
lord,  nor  attempt  to  strike  him :  That  he  waa 
upon  a  yicioQs  stone- horse,  and  whether  he 
lihed  up  bis  whip  to  correct  his  horse,  or  for 
what  other  purpose,  be  cannot  tell.     He  tells 
you  further,  that  he  saw  Mr.  Kennedy  strike 
my  lord,  but  knows  not  whether  be  intended  to 
strike  him  or  not:  and  says,  lie  belieyes  the 
stroke  did  not  hart  my  lord.    That  upon  this, 
my  lord  struck  him  ;  but  if  you  belieye  him» 
the  first  blow  waa  hit  upon  my  lord.  Why  then, 
this  man  having  sworn  that  Mr.  Livingstone 
waa  one  of  this  company,  and  it  being  alleged 
that  he  was  then  in  England,  Mr.  Livingstone 
waa  sworn  to  acoount  whether  he  waa  or  no. 
He  declares  upon  bis  oath  he  waa  not  in  Ire- 
land at  that  time,  but  in  London,  and  came 
over  to  this  kingdom  in  October ;  and  sa%s,  he 
knew  that  this  man  was  acquainted  with  Mr. 
M* Kercher  and  Mr.  Kennedy,  and  employed 
by  them ;  bat  that  he  met  them'  on  the  road 
uncalled  for,  frequently  attended  them  under 
pretence  of  acrring  them,  until  at  length  he 
became  so  troubleBome,  they  were  obliged  to 
dismiss  him,  and  forbid  him  to  come  near  them.* 
Then,  in  the  next  place,  in  order  to  discredit 
him  further,  the  counsel  for  tbe  prosecutors 
called  my  lord  Allen  to  give  a  character  of  him ; 
and  his  lordship  tells  you,  that  he  is  of  a  most 
Infamous  cliaracter,  of  such  a  one,  that  hie 
lordship  swears   positively    he  is  not  to  bi 
credited  on  his  oatn.    The  same  bad  character 
is  given  him  by  Mr.  Dawson,  the  lOinister  of 
the  place  where  he  lives. 

You  see,  gentlemen,  there  is  nothing  in  tha 
world  offered  but  the  evidence  of  this  man  to 
take  off  the  weight  of  Mr.  Kennedy  and  Mr. 
Archbold ;  and  you  will  consider  wbat  credit 
be  deserves. 


Tbe  Jury  go  to  find  whether  lord  Angli 
and  Mr.  Jans  are  guilty  of  the  aasault  upon 
Hugh  Kennedy,  esq,  or  not ;  and  find  lord 
Anglesea,  Guilty w— Mr.  Jana,  Guilty.  , 


The  Indictment  for  the   Assault 
OH  Daniel  Mac  Kercher,  Esq. 

Mr.  Malone.  This,  in  reality,  is  tbe  main 
indictment,  upon  which  all  the  rest  have  been 
grounded.  1 1  does  not  appear  by  any  /Evidence, 
that  my  lord.  Anglesea  and  Mr.  Jans  had  any 
band  m  assaulting  him;  and- therefore.. we 
hope,  upon  tbe  rule  you  baye  laid  down,  to  be 
allowed  tb«  benefit  of  their'  tsatimooy.    Mr. 
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Mac  Kereher  himteli;  id  his  efideaoe  upon 
this  indictment,  does  not  preteud  that  either  lord 
Anglesea  or  Mr.  Jans  did  assault  him  on  the 
Curragh.  If  1  mistake  your  efideoce,  you^ll 
aet  me  right. 

Mr.  Mac  Kereher,  What  do  yoa  uaderstandy 
Sir,  by  assaulting  me? 

Mr.  MaUme.  I  mean  a  blow. 

Mr.  Mac  Kereher.  I  cannot  say  they  gave 
me  any  blow. 

Court,     The  account  Mr.  Msp   Kereher 

Sire  was,  that  after  a  good  deal  of  opprobrious 
nguage,  he  told  my  lord  Anglesea,  He  lied, 
anddared  not  for  the  soul  of  him  single  him- 
self out,  and  tell  him  so.  That /upon  those 
words  Mr.  Francis  Anoeslev  stepped  forward, 
and  struck  Mr.  Mac  Kereher  upon  the  fore- 
head, which  occasioned  m  swelling  and  a 
bleeding :  and  I  do  not  recollect  that  Mr.  Mac 
Kereher  gafe  any  thing  in  evidence  that  my 
lord  said  or  did  to  him  more  than  this. 

Mr.  Malone.  As  there  does  not  appear  any 
evidence  that  can  affect  kml  Anglesea  and  Mr. 
Jana  on  thU  indictment,  we  b^  leave  to  de- 
sire your  lordship  will  give  the  jury  some 
directions  concerning  them  before  we  proceed 
further. 

Mr.  Harward,  I  bdiere  there  can  be  very 
little  doubt,  when  you  consider,  but  that  Mr. 
Jans  is  guiltv  of  the  assault  upon  Mr.  M'Ker- 
Cher;  and  Til  tell  your  hMilship  the  reason 
why  I  apprehend  it  so ;  becaose  there  ia  no 
controversy  but  that  this  man,  upon  the  words 
which  passed  between  lord  Anglesea  and  Mr. 
M^Kercher,  rushed  out  and  said,  Suie,  my 
lord,  you  would  not  offer  to  tight  this  feUow, 
While  there  are  so  many  here  by  to  fight  him 
for  you.  What  follows  upon  this  ?  Why  then, 
one  of  this  very  company  goea  out  and  strikes 
him.  Pray,  my  lord,  are  not  they  all  guilty 
of  the  trespass  committed  against  him  f  I  Jo 
aay  they  are  all  prindpak,  and  that  there  la  no 
distinguishing  in  law  between  the  man  that 
ftmck,  and  &e  man  that  assisted  by  word  or 
act. 

Mr.  Mae  Mannu,  I  apprehend  the  questum 
Id  be,  Whether  my  lord  Anglesea  and  Mr. 
^ana  assaulted  a  particular  person  #hom  they 
Incited  others  to  strike,  ana  whom  their  rage 
and  passion  would  have  inclined  them  to  strike, 
if  they  could  as  lorciUy  have  struck  him,  as 
they  did  other  persons  nearer  to  them  of  the 
■ame  party.  In  eonstmction  of  law  it  is  an 
•ssault ;  they  both  did  assault  Mr.  M'Kercher, 
ftnd  that  clearly  appears  from  the  evidence. 

Omrt.  The  evidence  of  Mr.  M«Kercher  was, 
that  upon  my  lord's  calling  him  thief,  scoun- 
drel, and  villam,  Mr.  M'Kercber  saki,  You 
dared  notfor  your  soul  single  yourself  out,  and 
tell  me  so.    Upon  which  some  that  were  by 

e,  Vy  ferd,  you  go  fight  such  a  aoonndrcf! 
)  are  enoiM^h  to  go  out  with  bias.  What 
ensued  upon  this?  Why,  then  Mr.  M*Ksroher 
IcUs  you,  that  upon  further  words  between 
mm,  he  said.  My  lord,  jrou  lye ;  and  that 
mmedialely  upon  his  saying  ao,  not  a  word 
Mid  by  any  other  peipOAi  Mr.  FnfMii  Aofiea- 


ley  stepped  forward,  and  struck  him  a  bloir  ob 
the  forehead. 

Mr.  Bagot,  If  I  apprehend  his  testimony 
aright,  Mr.  Mac  Kereher  said  the  words,  Yon 
lye,  were  antecedent  to  the  other  words. 

Court,  The  jury,  T  see,  have  taken  very  ac- 
curate notes,  and  they'll  take  care  to  do  what 
is  right. 

Patrick  Cavenagh,  dancing-master,  sworn. 

Mr.  Morgan,  Do  yon  recollect  where  you 
were  the  I6ib  of  September  last  ? 

Cavenagh,  I  do. 

Where  were  you  ?— I  was  at  the  Curragh  at 
the  time  of  the  races. 

Did  you  see  lord  Anglesea  there  ? — I  did. 

Did  you  see  Mr.  Jans  there  ?— I  did. 

Did  you  see  Mr.  Mac  Kereher  there  f — I  saw 
him  there. 

Give  an  account  to  the  Court  and  the  jury, 
what  yon  recollect  to  have  passed  touching 
Mr.  Mac  Kercher's  coming  up  to  lord  An- 
glesea.— 1  heard  some  little  thing  when  1  waa 
at  Kilcullen-bridge  before  the  race,  of  some 
design,  and  it  made  me  a  little  more  particular. 
My  lord  Anglesea  was  going  down  to  the 
winning-post  when  the  dispute  was  about  the 
running  of  the  horses,  and  I  parted  from  hioi 
there  s  and  as  I  was  goiu^,  I  saw  these  gentle- 
men, Mr.  Annesley,  Mr.  Mae  Kereher,  Goos* 
stry,  and  Kennedy,  going  towards  lord  Angle* 
sea.  When  I  saw  that,.!  immediately  recoU 
lected  what  I  had  heard  at  the  briiige,  that 
there  would  be  a  quarrel ;  upon  which  I  r«<% 
turned  iininediately  again,  and  when  I  came 
up,  I  found  there  was  a  crowd  about  them  ; 
and  they  were  engaged  in  worda ;  and  I  jnaa 
came  up  at  the  time  when  my  lord  Anglesey 
said,  Sir,  I  would  not  suffer  my  servants  to  af- 
front  any  one«  let  aloee  a  gentleman.  I  just 
came  in  upon  that  answer,  and  I  don't  know 
what  paawd  before  at  all. 

What  did  Mr.  Mac  Kereher  xe\Ay  to  thai  t 
-.•I  could  not  hear  well  what  he  siiud,  for  be 
spoke  very  low;  hut  lord  Anglesea  spoke  very 
lend. 

Was  Mr.  Mac  Kereher  near  lord  Anglesey? 
—He  waa  dose  to  my  lord,  the  horses  beede 
were  jnst  together ;  and  then  I  heard  Mr.  Mae 
Kereher  some  little  time  after  say.  My  lord, 
your  aervant  has  afironled  a  gentlemaD*  And 
ODV  lord  answered.  What  gentleman?  And 
Au.  Mao  Kereher  assured  him  again.  Thai 
he  was  a  gentleman  ;  but  did  not  tell  who  he 


Did  not  he  leU  ny  ^  at  all  who  he  was  f'-i* 
Mr.  Mac  Kerdier  assured  him  twice  or  thrioe 
that  he  was  a  gentleman,  and  hisisted  npen  my 
hml'a  doug  him  justice,  without  telling  hina 
who  the  gentleman  was,  but  at  lest  pointed  to 
him;  upon  which,  whira  Mr.  Mne  Kereher 
hisisted  on  that,  and  desired  him  to  turn  him 
off^  n^  k>rd  said,  la  it  for  yoe?  or  words  to 
that  purpose.  And  Mr.  Blao  Kercheretill  in^ 
iisted  upon  it  ier  affrenting  m  gentlemaii* 

Was  ^r.  Francis  Annedcy  or  Mr.  Jans  near 
ei^  lonlatlhieliBMr-*Mr«  AenMftey  mu  iskNie 
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hr  my  lord,  «0(1  m  wm Mr.  Ju»|  they  iHmhI 
cMse  together,  tod  mj  lord  a  little  on  one  «ide 
speakiog'  lo  Mr.  Mao  &erabor. 

What  waa  it  mv  lord  taid  (o  Mr.  Mao 
Kereber?-^My  lord  said,  Hewonid  not  turn 
him  off  for  him. 

What  ensoed  nponthat?— Mr.  Mae  Kercher 
insislcd  apon  it»  and  held  op  the  butt«end  of  hie 
whip  tttmy  lord  ;  npoti  which  Mr.  Anneeley 
gare  him  a  blow  belbre  he  could  give  mj  lord 
a  blow  if  ho  intended  it 

Did  be  positireiy  turn  up  the  butt- end  of  hia 
whip? — He  turned  up  the  buu-eud  of  hie 
whip.  Sir. 

How  did  he  hold  his  whip  when  he  spobe  to 
my  lord  P — He  bed  tiie  proper  end  of  it  in  hie 
hand  first ;  but  upon  my  lord's  refusing  to 
turn  his  coachman  off*  he  turned  his  whip,  and 
said,  Yon  won't  turn  bim  off,  my  lord ! 

What  hind  of  a  whip  was  it  that  Mr.  Mac 
Kercher  had  ?— I  cannot  be  particular. 

Was  it  a  lon^  or  a  short  whip?— It  was  a 
long  whip ;  it  either  had  a  lash,  or  was  one  of 
the  whipn  with  a  prodigious  long  end  to  it. 

Mr.  Marward.  Was  it  not  a  short  jockey- 
whip  ? — It  was  not. 

Had  it  a  lash  ti>  it  P— I  don't  bdieve  it  had* 
a  lash,  but  he  took  it  about  the  middle,  or  there- 
aboota,  in  bis  band. 

Did  be  bold  it  in  athreatcnuig.mannerP— He 
did,  and  said  in  anger.  You  won't  turn  him  off, 
my  lord ! 

Mr.  Morgan,  Was  there,  or  was  there  not 
before  that  time  in  which  he  turned  his  whip, 
any  stroke  given,  by  viKue  of  your  oath  ?-» 
There  was  none  given  before  that  time,  by  vir^ 
toeof  my  oath. 

Did  yon  observe  Mr.  Jane  at  that  time  P— I 
did. 

Did  yon  see  biro  do  any  thing  ?— I  did  not. 

Did  you  see  him  strike  Mr.  Mae  Kerdier,  or 
any  body? — I  did  not.  He  snoke  to  Mr. 
Mac  &ereher,  and  asked  him,  Dared  he  ask 
any  one  else  there,,  for  he  was  not  worth  my 
bird's  while  ? 

Mr.  Digby.  I  think  yon  said,  some  conver- 
sation had  passed  at  Kilcnllen- bridge,  aboat  a 
design  to  quarrel  ? — I  heard  there,  as  I  was 
mounting  my  horse,  that  there  would  be  a 
quarrel. 

When  was  it  Yon  beard  so? — ^It  was  the 
morning,  the  16tb,  before  1  went  to  the  Cur- 
»gb. 

Who  was  it  told  yon  so?-^I  heard  that  a 
gentleman  caipe  from  Dublin,  and  told  Mr. 
Jans  there  would  be  a  quarrel,  and  I  think  it 
waa  he  told  me,  that  there  would  be  a  great 
quarrel  at  the  Curragh  that  day.  ,  n 

Who  said  this  ?— 1  heard  it  from  Mr.  Jans, 
and,  1  think,  Mr.  Tynan.  Jans  said  he  was 
informed  by  one  out  of  Dublin,  that  there 
would  be  a  quarrel  there. 

When  dta  Mr.  Jans  say  he  was  told  so  by 
one  from  Dublin?— He  said,  he  heard  by 
one  from  Dublin  that  noniiog,  that  there  would 
be  a  quarrel. 

Mr.  Bagoi.  Yoo  say,  Ihat  Mr.  Jans  Udd 
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yen  be  beard  from  DoUm  there  wo«M  be  a 
quarrel ;  did  be  hear  it  from  Dublin,  or  from  a 
gentleman  that  came  from  Dublin  P-^He  told 
me  from  a  gmtleman  that  came  from  Dublin. 

Do  yoo  know  the  road  from  Dublin  to  New- 
bridge  ?— Not  very  well. 

Do  yon  know  whether  Newbridge  lica  en 
the  road  between  KilcnUen  and  Dublin?— I 
Jtnow  it  does  not  lie  on  the  turnpike  road. 

Mr.  Digbjf.  Exphun  yourself,  what  yo« 
mean  had  psissed  when  Mr.  Mac  Kercher  nad 
chjillenged  my  lord. — When  my  lord  refused 
togive  oim  satisifiMStion,  he  said.  He  dated  not 
tell  him  so  aside  by  himself.  And  my  lord 
said.  He  would  go  with  him  aside^  Upon 
which  Mr.  Annesley  and  Mr.  Jans  said,  Ha 
should  not. 

Yon  said  Mr.  Jans  tohl  yoo,  he*  ww  i»* 
formed  of  a  quarrel  that  would  happen ;  I  ask 
you,  whether  he  tokl  you  the  gentleman  Uial 
mformed  |htm  gave  him  any  reasons  why  ho 
apprehended  there  would  be  a  quarrel?— Mr. 
Jans  told  me,  he  waa  informed  there  wooM 
be  a  quarrel,  that  a  gentleman  from  Dublin  told 
him  there  would  be  a  quarrel ;  and  told  worn  no 
more. 

[Groes^examination.] 

^  Mr.  Harward  takes  a  gentleman's  whip  in 
his  hand,  and  says,  A  thonfi^-whip  is  where 
there  is  a  thong,  this  is  a  fox-hunter. 

Cavenagh,  I  understand  it  to  be  such  a  whip 
as  that;  I  cannot  tell  what  you  call  it. 

Mr.  Harward.  This  is  a  fox- hunter.  Now, 
Sir,  will  you  take  this  whip,  and  shew  us  how 
Mr.  MacKercher  exercised  his  whip  ? — A,  Sir, 
this  is  the  wav  he  had  it  when  I  saw  him  first, 
[holding  the  handle  in  his  band]  and  while  I 
saw  him  talking  u  ith  my  lord,  he  took  it  up 
in  this  manner  [holding  the  whip  by  the 
middle.] 

Tell  what  people  were  next  to  yon  at  that 
time* — I  do  niit  know  who  was  next  to  me,  for 
I  did  not  know  them ;  I  saw  Mr.  Jans  on  the 
other  side,  almost  opposite  to  me,  and  Mr. 
Francis  Annesley,  I\Jr.  Kennedy,  and  Mr. 
Goostry,  were,  1  think,  together  to  my  lefl 
hanil. 

Now,  I  think  you  said,  when  lord  Anglesea 
was  challenged,  you  understood  it  was  a  chal* 
lenge  to  fight  ?— I  did. 

I  think  you  have  also  said,  that  lord  Aiiffle« 
sea  upon  that  said,  he  woi^ld  go  out  and  ^ht 
Mr.  Mac  Kercher  ? — He  said  he  would  go  with 
bim,  but  I  do  not  think  he  would  have  gone. 
rAre  you  sure  he  said  he  wouki  go  out  and 
fight  him  ?— I  am  sure  be  said  so^ 

What  was  it  my  lord  said? — ^Bffr.  Mae 
Kercher  asked  him  the  question  twice  or 
thrice ;  upon  which  my  lord  said.  Well,  1  will. 
And  the  othera  said.  He  should  not.    ^ 

Did  what  Mr.  Mac  Kercher  said  appear  to  ba 
in  a  challengingsmanner  ? —  It  did. 

When  loni  Anglesea  said  he  would  go  out 
with  him,  did  not  you  apprehend  that  he  wouM 
go  and  fight  with  nim  ? — How  do  1  kaoWi  Wltf 
whether  he  would  orno  P 
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t^  What  did  y<Wk  liiidergtatid  my  tMd  memt? 
*— To  roe  it  looked  indeed  tt  if  Cbey  woold  be 
engaged. 

What  did  joQ  apprehend  my  lord  intended  to 
do  upon  his  saying  those  words?—!  did  not 
beliere  my  lord  woald  cfO  out  to  fight. 

'You  apprehended  Mr.  Mac  Kercber  meant 
that  my  loni  should  go  to  fight f — I  did. 

If  so,  what  reason  could  make  yon  not  ap- 
j»re|iend  that  my  lord  did  not  mean  to  fight  P 
—No,  perhaps  not,  it  might  be  otherwise  ;  it 
did  not  come  to  that  issue,  therefore  I  cannot 
jndffe. 

Had  my  lord  any  arms  P — He  had  not. 

Are  yon  certain  that  Mr.  Mac  Kercher 
meant  to  fight  P — Indeed  \  cannot  tell.  How 
can  I  be  certain  P  If  yon  challeng'e  me,  how 
do  I  know  whether  jon  will  fight  me  or  no  ? 

What  do  vou  believe  P— I  protest  1  cannot 
MsWer  whether  they  would  ha?e  fought,  if  my 
lord  had  gone. 

Do  not  yon  believe,  if  a  man  challenges 
another  to  fight,  be  who  gives  the  challenge 
means  to  fight  P — 1  do  believe. 

Do  not  yon  believe  the  man  that  accepts  the 
challenge  does P— It  is  probable  he  does;  but 
I  do  not  believe  my  lord  intended  to  fight. 

What  kind  of  a  whip  had  Mr.  Kercher  in 
his  hand  P— II  was  a  long  whip,  a  hunting 
frbip. 

Was  it  hot  a  iockey  whip  that  Mr.  Mac  Ker- 
chev  had  that  day  ?— It  appeared  to  have  a  Uil 
twice  as  long  as  this  almost ;  (the  witness  at 
the  same  time  held  out  a  hunting  whip  with  a 
tonglashtoit.) 

To  Mr.  Mac  Kercber. 

Had  you  ever  such  a-  whipP---!  might 
possibly  some  time  or  other  in  my  life  have  had 
aoch  a  whip  in  my  hand,  hut  1  never  make  use 
of  such  a  whip  ;  I  had  a  very  small  whip,  one 
of  the  smallest  size,  that  day. 

Dennii  Tynan  sworn.  • 

Mr.  Spring.  Do  you  know  Mr.  Jans  P 

l^nan.  Ido. 

lieoollect  what  conversation  yon  bad  with 
him  at  the  time  of  the  races  at  the  Curragh, 
the  15tb  or  16th  of  September,  concermng 
noy  qnarrel  that  you  bad  heard  there  was 
likely  to  be.  Had  you  any  conversation  with 
bimP— I  had. 

Tell  what  it  was.— On  Monday  before  the 
races,  I  cannot  tell  the  day  of  the  month  now, 
but  I  could  if  I  was  in  Dnblin,  because  I  kept  a 
regular  table. 

What  do  you  mean  by  a  regular  table  P— 
1  DMian  of  my  business.  v 

What  business  do  you  follow  P— That  of  a 
drwgist  and  a  dyer. 

Wellf^  on.— Mr.  Usherof  Balsoon  and  Por* 
cell  the  butcher,  as  he  told  me  he  was,  the  man 
that  kept  the  young  earl  some  time,  they  were 
in  my  snop ;  l  happened  to  be  backwards  when 
they  came  in,  and  when  I  saw  them,  I  came 
out  to  know  what  business  they  had,  and  1  first 
•poke  to  Purcell,  and  asked  what  be  wanted. 


He  told  me  they  were  come  there  to  .wait 
for  the  young  earl.  I  went  backwards  on 
tbaty  and  came  into  the » shop  again ;  and  in  a 
little  while  after,  Mr.  Mac  Kercber  came  into 
the  shop,  and  spoke  to  my  man  over  the  coun- 
ter. I  did  not  hear  what  he  aaid,  ai^  my  man 
had  a  room  over  the  way,  and  they  went  there 
together  and  stayed  for  some  time ;  and  while 
he  was  away,  says  i,  Is  that  the  young  earl  f 
No,  by  G— d,  says  Poroell,  but  a  cleverer  fel- 
low, a  fellow  that  woold  whip  the  old  earl  if  b« 
had  hold  of  him.  Aye,  says  Usher,  1^  G— d 
he  woold  wri^g  his  nose.  8o  Mr.  Mac  Kercher 
came  back,  took  coach  and  went  off ;  and  they 
went  off  afler  him. 

What  day  was  this  P — It  was  Monday. 

Tell  what  you  did  relate  to  Mr.  Jans.— I 
tokl  bim,  that  my  servant  bad  told  me,  that 
Usher  bad  told  bim,  therewere  ten  men  armed 
and  gone  to  the  Corragb. 

[Note,  Mr.  Mac  Kercher  and  bis  company 
did  not  set  out  till  Wednesday.] 

Court,  (To  Mr.  Mac  Kercber.)  Do  you  hear 
what  this  man  swears;  were  you  ever  in  hit 
shop  P— I  do  not  know  that  ever  I  was. 

[Cross-examination.] 

Mr.  Mac  Manvi,  Do  you  know  young 
Mr.  AnnesIeyP — 1  believe  I  should  know  him. 

Were  you  ever  in  England,  Sir  P — 1  waa. 

Were  you  ever  concerned  in  tlie  prosecution 
of  Mr.  Annesiey  at  the  Old  Bailey  P — Not  upon 
the  nrosecution,  upon  my  oath. 

Were  you  a  witness  there  P — I  will  answer 
vott.  I  was  to .  be  a  witness  to  tell  what  I 
knew  of  one  Paul  Keating. 

Do  you  know  Mr.  Giffiird  P — I  do.  Mr. 
Jans  brought  me  to  him,  and  desired  me  to  tell 
Mr.  Giffard  what  I  knew  of  Paul  Keating. 

[Hereupon  this  witness  was  turn<>d  off  the 
table  by  the  travei'ser's  own  counsel.] 

The  Jury  go  to  try  whether  lord  Angleaea 
and  Mr.  Jans  are  guilty  of  the  assault  on  Mr. 
M*Kercher  or  not,  and  find  lord  Angleaea, 
Guilty — Mr.  Jans,  Guilty. 

Mr.  Spring,  My  lord,  I  do  not  know  whe- 
ther it  will  be  necessary  to  trouble  your  lordship 
with  any  further  evidence ;  for  mjr  part,  I  am 
satisfied  to  rest  upon  the  evidence  of  the  crown, 
and  not  trouble  your  lordship  and  the  jury  with* 
any  thing  further  upon  that  evidence ;  but  my 
duty  calls  upon  me  to  do  every  thing  I  can  lor 
my  clients,  and  therefore  with  respect  to  Mr. 
Annesiey,  I  would  say  a  short  thing.  The^ 
jury  will  consider  who  was  the  first  aggressor 
in  this  assault,  and  will  find  it  waa  Mr. 
Bf  *Kercber.  1  do  insist  upon  it,  in  point  of 
law,  that  the.  lifting  up  an  hand  in  the  manner 
Mr.  M'Kercher  did,  as  appears  even  from  his' 
own  confession,  is  in  point  of  law  an  assault ; 
it  appears,  and  the  jnry  cannot  foiget,  that 
these  gentlemen  went  into  the  field  armed  and 

Erepaied  for  battle,  that  they  went  to  thin 
orM*noe  attended  by  many   scrunts,   all 
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armed  in  an  unaniftl  manner,  in  such  an  extra- 
ordinary  manner,  aa  cannal  be  joatified  bv  law ; 
becaoae  goin^  armed  to  placea,  where  all  other 
people  generally  go  anarmed,  ia  in  terrorem 
po[mli^  and  notaoflered  by  the  law.  Why  then 
Mr.  M*Kercher  and  his  company,   who,  aa 
they  priitend,  had  been  inanlteo  by  my  lord  on 
the  14th,  repair  to  the  same  place  again  armed 
in  this  manner,  which  plainly  shewa  what  their 
intent  waa,  and   that  it  was  no  other  hot  to 
bring  on  a  qnarral  with  my  lord  Aogleaea.     It 
appearf  from  the  evidence,  that  upon  aome  in* 
Hignity  offered  by  a  coachman  to  Mr.  Jamea 
Annealey,  Mr.  M'Kercher  goea  to  call  lord 
Ancrlesea  to  an  accomit,  and  &mand  public  sa- 
tisfaction, and  it  appears  that  he  waa  caoioned 
not  to  go  for  fear  of  bringing  on  a  quarrel,  and 
that,    notwithstanding,  he  went  and  forced 
throogfa  the  crowd  to  get  at  my  lord ;  ao  that 
it  appears,  instead  of  dMlininga  combat,  as  he 
would  willingly  make  von  heliere  he  did,  he 
brought  it  upon  bimself»  he  went  to  call  upon 
lord  Anglesea  for  an  ofience  not  done  to  him- 
self, he  calls  him  out  to  fight  hhn,  and  my  lord 
declines  doing  ao,  by  telling  him.  This  Is  no 
time  nor  place,  you  see  f  have  no  pistols. 
Mr.  M*&ercher  answered.  Your  serrant  has 
affronted  a  gentleman,  Mr.  Annesley,  and  as  it 
was  public,  it  is  expected  that  you  strip  him 
and  turn  him  off.    And  ao  my  lord,  to  satisfy 
Mr.  M*Kercher,  most  take  ujpon  him  to  drive 
his  own  pcraon  home  in   thia  ooacb.    This 
treatment    of    a    nobleman    mast   call    for 
such  a  degree  of  resentment,  aa  must  ^  ne- 
cessity hare  ended  in  a  quarrel ;  it  tends  plainly 
to  a  breach  of  the  peace,  and  I  would  know 
what  right  Mr.  M^Kercher  had  to  resent  an 
affront  done  to  another,  and  demand  satisfaction 
in  such  a  manner,  as  no  gentleman  would  hare 
complied  with.    What  right  had  he  to  pre- 
scribe the  method  of  receiving  ihia  satisfaction  ? 
That  very  circumstance  plainly  shewa  he  had 
an  intent  to  quarrel,  and  his  manner  of  de^ 
mandtng  aatisfaction  amounta  to  a  challenge. 
Why  then,  if,  besidea  this,  your  lordship  arid 
the  jury  will  please  to  consider,  who  the  person 
afi^outed  is,  and  for  whom  thia  public  satis- 
faction is  demanded,  tliat  my  lord  Anglesea 
looked  upon  him  as  bis  brother's  bastard,  by  a 
kitchen  wench,  and  knew  he  waa  claimingnis 
estate  and  titles ;  I  hope  you  will  think  my 
lord'a  behaviour  was  no  more  than  could  rea- 
sonably be  expected  from  him,  under  auch  cir- 
cumatanoei.    But  thia  ia  not  all,  Mr.  M*Ker- 
cber  givea  m^  lord  the  lie,  deaires  him  to  with- 
draw with  htm,  and  in  case  of  his  refusal, 
threatens  bim  with  a  lifted- up  hand.    Mr.  Ca- 
venagb  positively  swears  to  his  lifting  his  hand 
with  the  butt-end  of  hia  whip  towards  my  lord, 
and  threatening  him  at  the  aame  time ;  and 
Mr.  M'Keroher  in  his  evidence  does  not  deny 
but  he  might  do  it.    He  says  indeed,  that  he 
baa  a  different  manner  of  carrying  and  holding 
his  hand  from  other  persons,  tmit  it  waa  his 
Guat^m  in  conversation  to  ra^e  his  hand ;  it 
may  be  ao  to  his  fbotman,  but  to  a  peer  of  the 
king<hMD|an  earl  of  Great  Britain,  toatraiaing 
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of  his  hand  did  not  become  him,  and  was  in 
point  of  law  an  assault :  why  then,  what  is  the 
consequence?  Here  is  a  gentleman,  Mr.  Frau- 
ds Annesley,  attending  lord  Anglesea:  thia 
gentlcnmn,  his  tenant,  his  relation  and  friend, 
sees  bim  thus  affronted  and  assaulted,  and 
strikaa  the  person  who  threatened  to  strike  him  ; 
T  do  say,  that  Mr.  M^Kercber  thua  asttauliing 
lord  Angleaea,  could  expect  no  other  return, 
than  that  which  Mr.  Annesley  made  him.  It 
waa  incumbent  in  aome  meaaure  on  Mr. 
Francis  Annesley,  even  for  the  safety  of  k»rd 
Anglesea,  to  do  what  he  did.  Was  be  to  wait 
for  thia  gentleman's  drawing  out  hia  pistol  f 
Did  it  not  seem  incumbent  on  him  to  prevent 
thia  P  I  beg  leave  to  my  it  waa,  and  that  he 
waajustiBablein  point  of  law;  if  be  had  bees 
no  wdation  or  friend  to  my  lord,  but  even  n 
stranger,  and  aaw  him  threatened  in  the  manner 
Mr.  M*Kereher  threatened  him,  he  ought  to 
prevent  the  quarrel  likely  to  ensue  between 
them;  and  if  in  ao  doing,  he  hurted  Mr. 
M*Kercher,  he  ia  justified  by  the  law.  It 
would  be  taking  up  too  much  of  your  tinm  to 
say  more ;  but  for  my  part,  all  circumstancea 
considered,  I  am  only  aaaasedy  that  instead  of 
the  slight  injury  done  those  gentlemen,  thay 
were  not  much  worse  offl 

Court.  What  you  bate  offered  may  be  con- 
siderad  aa  a  mitigation  of  the  offence,  but  not 
by  the  law  aa  a  justification  of  it.  I  already 
find  that  the  jury  have  determined  that  aa<*. 
aavit,  to  be  an  assault  committed  by  my  lord 
Anglesea  upon  Mr»  M'Kercber  ;  because  had 
it  appeared  from  evidence  that  Mr.  M*Kercher 
bail  assatdled  my  lord  Anglesea  first,  the  jury 
GOiddoot  possibl)^  have  found  the  lord' Anglesea 
goiky.— Aa  to  mitigation,  that  is  a  matter  pro- 
per finr  the  conaideration  of  the  Court  when 
they  come  to  give  iudment  fur  the  offence. 
But  aa  to  the  aasault  of  Mr.  Francis  Annesley 
on  Mr.  M'Kercher,  it  stands  proved  against 
him  by  the  evidence  of  Mr.  M'Kercher,  Mr. 
Kennedy,  and  Mr.  Goostry,  and  in  my  appro- 
bensran  no  is  guilty  of  that  assault.  Now,  aa 
to  the  fourth  assault,  that;  on  Mr.  Jamea  Ao-< 
nesley ,  J  believe  that  fourth  sndictment  may  go 
to  the  jury.  It  appeara  tome,  that  the  moat 
part  of  the  evidence  aa  to  tha|  was  principally 
material  fbr*the  conaideration  af^  the  Court  to 
determine  their  discretion,  to  ahaw  the  nature 
and  general  tendency  of  this  unfhctlipate  affair. 
But,  1  say,  that  aa  1  recollect  it,  itdoea  not  an* 
pear  upon  the  evidence,  that  any  peySop  struck, 
or  attempted  to  strike  Mr.  James  ^''i^^^y 
and  before  any  worda  were  uttered  b/Jard  An- 
glesea, directing  the  pursuit  of  him,  thece  waa 
an  account  brought  toat  ne  waa  gone  off  the 
aod,  and  then  those  words  were  apoko  by  my 
lord.  Follow  the  son  of  a  whore,  and  knockthia 
braina  out.  Mr.  Annesley  gallops  aigfay,  and 
falls  into  a  ditch,  and  there  lav  in  a  very  mise- 
rable naanner ;  but  how  that  happened  is  ac- 
counted for,  by  the  feet  of  hia  horae  alipping 
into  the  ditoh ;  it  doea  not  appear  that  it  was  by 
a  atrokb  g^ven  by  any  body ;  it  doea  not  ap- 
pear that  any  one  person  did  attempt  to  atrike 
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Inm;  lh«n  wu  a seiitlciiBiii,  that mwof  the 
witnenes  said,  bad  not  be  intcrpoafd»  weald 
ba^e  8tnick  bim ;  bot  be  is  oat  of  the  caee» 
and  not  to  come  within  vour  oonsideiation.  if 
yott  that  are  coneeroed  for  the  crown  hare  an j 
ihinff  to  tay,  prooeod. 

Mr.  Harmard,   We  are  ready  to  offer  what 
oocort  to  na  npon  thia  indictment  $  and,  my 
lord,  1  bombly  apprehend  that^  tbia  queation  la 
reduced  to  a  very  aingle  point  of  law  npon  the 
following  facta ;  that  Mr.  Mac  Kercber  being 
apprebenaire  of  an  intention  in  lord  'Angleaea 
and  hia  company  to  mnrder  bim  and  all  hia 
frienda,  desired  Mr.  Annesley,  Who  was  hia 
chief  care,  to  get  away  aa  fiiat  as  be  could.' 
Jt  ia  given  in  eridence  that  Mr.  Annealey  did 
en,  and   alito  that  upon  my  h>rd  Anglesea'a 
bwing  that  he  had  left  the  field,  that  be 
cried  o«t  to  the  people  about  bim,  Pnrane  bim, 
aad  tear  him  limb  from  limb,    fnoonaequenod 
wheieof  ae? eral  did  pursue,  and  drove  bim  on 
full  apecd  ;   and  word  being  brought  back  to 
hibi  that  he  waa  killed,  my  lord  appro? ed  of 
'  it,  and  said,  All  waa  well.    Tbia  being  the  iact 
aa  nearly  as  I  can  recoHect  it,  f  apprehend 
the  law  will  be  clearly  determined  by  your 
lerdabip  in   oar  favonr.      Lord    Angleaea, 
throoghont  this  evidence,  baa  appeared  to  have 
abnacd  thia  ffendeman,  to  have  aaaaolted  some 
of  hia  frien<ta,  ibr  which  he  and  aome  of  hia 
aaaodates  are  found  guilty  ;  here  ia  an  abuse 
given  to  thia  yery  gentleman  precedent    to 
every  thing  that  happened ;   here  folkiwa  an 
aaaault  upon  two  or  tbnee  of  hia  frienda,  and 
advice  being  brongbt  from  the  place  where  the 
noble  lord  and  hia  aHociatea  weroi  of  hia  bad 
iateotiona  to  tbia  younff  gentleman,  kv  fear  the 
like  fate  ahould  attend  bim,  be  ia  desired  by  one 
of  them  to  run  away,  or  be  would  be  munMred. 
The  minute  my  lord  bears  be  baa  left  tbe  fiehl, 
he  hallooea  to  all  hia  people  after  him,  to  tear 
him  limb  from  limb,  and  one  of  tbe  puraoera 
attempta  to  strike  biro,  but  waa^  prevented. 
Tbia  ia  clearly  proved  by  tbe  evidence  offered 
to  your  lordabip ;  and  thia  being  ao,  then  the 
queation  ia,  whether  my  lord  Angleaea  ia  guilty 
of  an  aaaault  upon  thia  flentleman  who  waa 
thrown  into  tbe  diteb  by  bis  borae,  aa  he  waa 
turning  him  about  to  defend  biimel£  againat 
tbe  pnrauera.     I  aabmit  it  to  your  loi^ahip, 
whether  you  won't  toko  the  whole  case,  both 
vorda,  and  facta,  and  drcnmatanoea,  into  year 
consideration,  and  then  prononncif  what  tbe 
law  ia.    Why  then  it  appeara,  that  tliia  gm^ 
tlemaa,  upon  tbe  parauit  of  him,  finding  the 
people  come  up  ao  dose  to  bim,  turned  bis 
borse  to  defend  himself;    and  then  it  appeara 
that  tbe  horse  fell  into  theditob,  and  npon  liim, 
and  there  be  received  hw  hurt.     The  queatkNi 
thita  is,  Whether  or  no  lord  Anglesea  b  a  prin* 
dpal  in  tbia  aaaault  or  not?  Whether  he  was 
not  the  cause  of  tbe  hart  that  Mr.  Annealey 
reeeivcd  by  tbe  fidi  of  tbe  borw  npon  bim  f 
I  believe  nobody  will  deny,  but  that  tb^  per- 
sons who  actually  parsned  and  gaveoocaaion 
immediately  to  this  fall,  were  guilty  of  an  as- 
malt,  and  also  of  tbe  battery  and  wounding 
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received  by  the  fall.     There  is  a  difference  in 
point  of  law  between  an  assault,  a  woaading 
and  a  battery;   aa  assault  ia  in  its  nature  of 
tbe  least  degree  ^of  these  kind  of  offences. 
If  this  gentleman,  who  was  thus  purauedy  bad 
bappenol   to  be  drove  into  tbe  river  Liiffy 
and  drowned,  there  1  apprehend,  every  man 
that  pushed  him  to  tbe  brink  of  that  rif  er  waa 
pulty  of  his  murder.    The  law  is  desr,  that 
in  high  treason  and  trespass  they  are  all 
principals,  and  there  can  be  no  accessaries  ia 
those  which  are  the  highest  and  k>west  offence  ; 
the  persons  aiding,  indtiog,  in  any  kind  as« 
sisting,  by  language  or  overiacttfire  all  prin« 
cipals ;  and  if  1  am  present,  and  encourage  or 
desire  a  man  to  break  anotber'a  bead,  and  ha 
doea  it,  I  am  guilty  of  that  assault.     If  tba 
persons  tiien,  who  nave  pursued  this  poor  gen* 
men,  bad  been  guilty  of  murder,  in  case  he 
bad  been  forced  «nto  tbe  river  and  drowned,  I 
woukl  be  glad  to  be  informed  by  tbe  counsel 
of  tbe  other  akle^  how  it  comes  about,  that  the 
law  should  be  more  tender  in  determining  a  mau 
to  be  a  pcindpal  ia  trespass,  than  it  does  in 
cases  of  murder ;    I  presume  they  must  allow 
tbe  contrary,  and  that  there  is  mo^e  indulgence 
shewn  in  favour  of  life.    And  if  the  case  I  put* 
would  have  been  murder  in  the  pursuers,  and 
also  in  lord  Anglesea,  I  think  tbe  conseqaence 
must  be,  that  he  is  to  be  looked  upon  as  a  prin- 
dpal  in  the  assault^  as  dl  oases  of  mnrder  in- 
clude atraspass{  also  there  are  many  mitiga- 
tions in  cases  of  killing,  not  allowed  in  an  as- 
sanlt:  aothat  I  am  at  a  loss  to  find  how  it  can 
be  imagined  that  a  man  is  not  guilty  of  an  as- 
sault, when/if  the  person  he  pursued  had 
been  drivea  into  the  river  and  drowned,  ho 
woaki  have  been  guilty  of  murder.     If  thia 
be  the  case  of  the  principd,prai^  consider,  whe- 
ther aay  distinction  in  law,  or  in  point  of  rea- 
son, can  pat  lord  Anglesea  in  a  belter  condition^ 
with  regard  to  the  offence,  than  the  persona 
he  prevailed  npon  to  do  it.    He  was  tiie  first 
person  tbst  stirred  up  these  men  to  pursue, 
who  were  the  oocasion  of  the  fdi  into  tbe  ditch  ; 
he  w^  die  prindpd  agent,  who  wrought  u|» 
their  spirite  to  execute  that  unlaw  fal  intentkHi 
which  ne  had  against  bim,  and  approved  of 
what  was  done,  when  he  beard  Mr.  Annes- 
ley  was  dead.    I  b^  leave  to  aay,  tliat  every 
act  they  did  in  pursnanoe  of  his  directions,  is 
his  act  m  pdnt  of  law ;  and  the  law  does  not 
separate  any  of  them,  bot  makes  tbeoi  all 
pnadpals  m  trespasa*    I  woukl  anppose,  my 
lord,  that  mstead  of  a  brutiah  mob,  I  had  got 
a  mere  hmte,  a  fierce  dog,  and  hallooed  him 
at  a  gentleman  without  provocation,  and  this 
gentleman  had  leaped  into  a  river  to  escape 
from  the  dog,  and  waa  drowned;  and  if  it 
had  appeared  1  bad  hallooed  this  dog  in  onler 
to  wound,  hurt,  or  frighten  him  into  tbia  dis- 
tress, am  not  I  the  cause,  and  guilty  of  all  thei 
distress  the  dog  frightened  him  into,  and  guil- 
ty of  this  murder  f   And,  though  the  dog  did 
not  come  so  ndar  as  to  bite  him,  and  that  he 
rather  chose  to  leap  into  the  river  and  be 
drowned,  than  be  aiaiigMby  this  dog,  1  ooa^^ 
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ceiTftit  nroatd  be  a  mm  of  murder,  and  thai  it 
would  be  so.  J  put  another  caae:  8uppoae  a 
"man  desi^iiedly  had  acared  another  mai\'s  horse 
with  an  intention  that  be  shoold  do  eome  nib- 
chief  to  the  man  that  rode  him ;  the  rider  is 
thrown  upon  this,  though  the  man  nerer  med- 
dles with  htm,  onl  V  soarea  hia  horse ;  if  he 
breaks  his  neck  in  the  fall,  is  not  that  inarderf 
I  must  hooohly  inmst  upon  it  that  it  is,  because 
the  law  will  not  permit  any  one,  either  bv  hini- 
•elfy  or  others  by  his  procurement,  to  do  any 
act,  whereby  another's  property  or  his  life  may 
ha  in  danger  or  destroyed.  Why  then,  J  ap- 
prehend, that  if  mv  lord  Anglesea  had  ordered 
the  men  to  pursue  in  such  a  manner,  that  they 
had  affrighted  lliis  frenileman'a  horse,  and  that 
he  waa  onruly,  and  he  had  broke  his  neck,  1 
look  opoB  it  that  that  was  a  determinate 
murder  in  ford  Anglesea.  If  in  point  of  rea- 
apn,  what  1  hate  mentioned  nas  not  the 
Weight  that  I  proposed  by  it,  to  prove  that 
tliia  was  an  asaault  in  consideration  of  the  law, 
as  much  as  if  my  lord  had  with  his  own  hand 
broke  his  head ;  1  will  pat  your  lordship  in 
mind  of  a  determined  case,  that  comes  up  to 
the  point  in  question,  and  is  this :  there  was  a 
nian  confined  abore  stairs  in  a  castle ;  another 
man  below  sends  armed  men  up  in  order  to. 
murder  him  ;  they  get  into  the  door,  and  run 
^p  the  castle  stairs.  As  he  found  them  coming 
op,  the  man  had  not  resolution  to  stand ;  lie 
thought  he  might  hare  some  prospect  of  es- 
caping, by  leaping  down  from  the  top  of  the 
tpatle ;  he  leaped  down  from  the  battlements, 
and  it  so  happened  that  he  broke  his  neck  and 
died :  and  in  that  case  I  recollect,  upon  the  de> 
termination  of  the  judges,  there  was  no  doubt 
bat  that  it  was  clearly  murder  in  the  man  that 
commanded  them,  as  well  m  in  those,  who  by 
their  appearance  of  violence,  occasioqed  him  to 
leap  down.  Here,  my  k>rd,  there  was  no  stroke 
^eo,  no  man  eame  near  him,  they  had  not 
gnt  up  to  the  place  where  he  was ;  however, 
the  man  not  being  of  resohition  strong  enough 
to  wait  their  cutting  his  throat,  he  chose  to 
leap  down,  and  by  that  lost  bis  life,  bere  was 
BO  cloetion  left  to  Mr.  Annesley,  he  was  thrown 
down  by  his  horse.  If  aman  letakwaca  mad 
bulUicnowing  him  to  be  so,  with  intent  only  to 
frightso  people,  it  is  murder  in  him  if  any  body 
it  killed.  Kow,  my  lord,  aa  1  have  mentioned 
•ooe  cases,  which  f  conceive  would  be  held  to 
be  murder,  if  thev  were  to  be  determined  by 
your  lordship ;  and,  as  I  have  mentioned  others 
upon  my  memory,  which  have  been  so  deter* 
mined,  aud  that  wuuld  make  thia  fact,  had  thia 
gentleman  died,  murder  in  lord  Attj^lesea;  I 
am  at  a  loss  in  recalling  any  distinction  taken 
in  our  law-books,  that  any  fact,  which  would 
be  murder  in  case  the  person  died,  shall  be  ex- 
tenuated, and  said  not  to  be  an  assault  in  cas^  he 
aurvived  it.  I  know  the  law  ia  quite  the  oou- 
trary,  and  takes  large  strides  in  mattera  of  as« 
fuuK  to  come  at  offenders,  to  protect  the  public 
peice,  when  it  will  not  go  so  iar  aa  to  take 
away  the  life  of  a  man  upon  a  capital  proseca« 
lioo*    I  ahaU  only  troum  you  with  this  to* 


ther ;  that  there  can  be  no  doubt  but  that  lord 
Aojj^lesea  gave  the  directions  I  have  menttonedp 
desired  them  to  go  and  tear  him  in  pieces ;  it 
is  as  certain  ihat  people  did  go  aud  pursue ;  and 
it  is  to  be  left  in  the  bre&st  of  the  jury,  whether 
that  pursuit  was  in  consequence  of  my  lord's 
directions,  or  not ;  and  whether  it  is  so  natural 
te  believe  that  this  crowd  of  people,  who  don't 
appear  to  be  any  way  concerned,  or  to  have 
any  ill  will  towards  llf r.  Annesley,  wooUl  hava 

fiursued  and  galloped  alWr  him,  who  waa  gal- 
oping awoy  to  save  his  life,  had  it  not  been  ia 
pursuance  of  my  lord's  oommands,  who  had 
such  influence  on  them.  This  is  to  be  left  tu 
the  consideration  of  tlie  jury,  and  I  apprehend 
you  will  be  pleased,  wh^n  all  the  worda  and 
circumstances  attending  this  public  affiray  ^ 
taken  into  your 'consideration,  from  the  bc^in* 
niuff  to  the  end,  to  direct  the  jury  to  find  my 
lord  guilty  of  the  assault  against  Mr.  Annesley, 
as  be  not  only  directed  it,  but  approved  of  it, 
when  done;  nor  can  he  complain  ol'  it  aa  a  r^ 
gour  in  the  law  to  charge  him  with  an  aaaault, 
where  his  directions  amounted  to  a  crime  «#' 
murder. 

Ccurt,  Gentlemep  of  the  jury,  this  case^ 
upon  the  evidence,  stands  thus :  Mr.  Annesl^ 
is  alread  V  gone  off  the  sod  by  the  prudent  adf* 
vice  of  Mr.  Mac  K  archer ;  he  goes  away  after 
Mr.  Mac  Kercher  had  given  him  thia  advice, 
and  before  the  words  are  uttered  bj  my  lord, 
which  it  is  insisted  upon  is  a  foundation  lor  tha 
jnry  to  find  the  traversers  guilty  of  the  indict* 
ment  for  assaulting  Mr.  Annesley.  Yon  mnat 
observe,  gentlemen,  Mr.  Annesley  is  not  driven 
off  the  ground ;  he  is  prudently  gone  already : 
upon  vrhich  intelligence,  Idrd  Apglesea  does 
most  improperly,  and  in  a  manner  that  the 
Court  will  consider  when  they  come  to  pro* 
notmce  their  judgment,  call  aloud  and  say,  FoL* 
kiw  him,  and  an^  hisbraioa  out.  The  material 
evidenoe  to  what  happened  to  Mr.  AnnealoYi 
af\er  he  waa  thus  gone  off  the  field,  was  Air, 
Arehbok),  who  waa  several  times  aaked,  f  asked 
liim  myself  no  less  than  three  tioies.  Did 
any  of  the  people  tlial  yon  saw  follow,  in  pur- 
auanoe  of  and  under  thjs  influence  of  that  diree*- 
tKNi  giTen  by  my  lord'  Anglesea,  atrike  him  t 
He  did  not  say  they  did.  And  when  he  waa 
asked,  if  they  pursued  Mr.  Annesley  by  mjK 
lord'a  directiona,  or  for  what  other  purpose,  h# 
could  not  aooount  for  that;  he  aaiu,  some 
might,  and  some  mifl[ht  not ;  aome  might  fol- 
k»w  him  out  of  curiosity,  and  others  wS,  so  iar 
M  he  could  judge.  Theredoes  not  appear  after 
this  any  blow  given ;  there  doea  not  appear 
any  actual  attempt,  upon  the  evidenoe,  or  any 
actual  Mow  b^  any  man  to  Mr.  Anneal^  iorthe 
ditch.  Nothing  appears,  but  that  several  peo- 
ple, some  out  of  curiosity,  and  aome  with  dif* 
ferent  intentions,  rode  after  him,  who  is  already 
gone,  and  not  forced  to  go.  He  goes  off  tliia 
field  by  advica  from  hia  friend,  he  is  foliaw-> 
ed,  after  he  is  gone,  hv  these  people,  he  ap* 
prebends  he  is  porsned  by  them  with  an  evil  io^ 
tenty  he  tnrni  about  tp  face  them  and  defend 
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hiniBelf,  and  in  the  tarn  bis  hone  throws  hira- 
into  the  ditch,  upon  which  he  lay  senseless, 
and  no  person  wbaterer  attempts  to  hart  him : 
this,  I  say,  is  the  evidence;  and  I  can't  jper- 
aaade  myself  to  direct  nie  jury,  that  any  of  the 
traversers  are  guilty  of  assaalttne  him. — ^As  to 
the  other  indictment  for  the  assault  of  Mr.  Mac 
Kercher,  if  1  err  in  point  of  law,  I  have  the  as- 
sistance of  a  nfentleman,  who  can  and  will  set 
me  right.  Upon  the  other  indictment,  in 
which  lord  Aoglesea,  Mr;  Francis  Annesley, 
and  Mr.  Jans,  stand  indicted  tor  assanlting 
Mr.  Mac  Kercher,  the  jury  have  already  dis- 
posed of  two  of  them,  my  lord  Aoglesea  and 
Mr.  Jans.  As  to  Mr.  Francis  Annesley,  it 
islands  proved  by  the  testimony  of  Mr.  Mac 
Kercher,  Mr.  Kennedy,  and  Mr.  Goostry,  that 
iie  did  without  any  legal  provocation  strike 
Mr.  Mac  Kercher  with  the  bntt-end  of  his 
whip  upon  his  forehead;  upon  which  blood 
came,  and  there  has  been  no  evidence  given  to 
contradict  that ;  so  that  I  do  apprehend  Mr.^ 
Annesley  ia  guilty  of  assaulting  Mr.  Mac 
Kercher. 

Mr.  Attorney  General.  I  concur  in  opinion, 
as  to  that  point,  with  Mr.  Baron  Moanteney ; 
^nd  as  to  tne  indictment  for  the  assault  on  MV. 
^knnesley,   i  also  think  the  traversers  are  not 

Suilty.  He  gallops  off  the  field ^  and  is  acci- 
entally  thrown  bv  his  horse  into  a  ditch.  The 
accident  .happened  in  the  flight ;  tlie  flight  was 
not  in  consequence  of  the  words  that  lord  An- 
Iflesea  said,  but  by  the  advice  of  Mr.  Mac 
Kercher  ;*  but  yet,  if  in  consequence  of  those 
words,  supposing  the  parties  did  pursue,  and 
that  there  was  a  fall ;  yet  if  it  was  no  more 
than  a  hurt  by  the  fall,  it  does  not  come  within 
the  consideration  of  the  law  to  be  an  assault. 

The  Jury  go  to  find  whether  Mr.  Francis 
Annesley  is  guilty  df  an  assault  upon  Mr.  Mao 
Kercher.  Also,  the  Jury  go  to  find  whether 
lord  Anglesea,  Mr.  Francis  Annesley,  and  Mr* 
Jans,  are  guilty  of  the  assault  upon  James  An- 
nesley, esq.  and  find  Mr.  Francis  Annesley, 
Guilty  of  the  assault  on  Mr.  Mac  Kercher. 
And  lord  Anglesea,  Mr.  Francis  Annesley,  and 
Mr.  Jans,  Not  Gaiky  of  the  assault  on  Jamea 
'Annesley,  esq. 

CI.  iff  the  Cr.  Neile  O'Neile,  call  your  se- 
.curity ;  you  must  g^ive  bail,  or  stand  com- 
mitted for  a  charge  of  perjury. 

Neile  0*Neile  giving  no  security,  was  com- 
mitted. 


Saturday,  August  4. 

A  bill  of  indictment  for  perjury  is  .found  ht 
the  mnd  jury  against  Neile  O'^iJe,  which  is 
read  by  the  Clerk  of  the  Crown. 

CI.  of  the  Cr,  Do  you  submit  to  your  tra- 
verse or  noif-^Neile  O* Neile.  Traverse. 

CI.  of  the  Cr.  How  will  you  be  tried  f 

Neiie  O*  Neile.    I  am  not  ready  for  my  trial 
at  present,  for  it  is  too  sudden  upou  me. 
'    Att,  'Gen.  I  don't  sea  what  deteuoe  the  man 


can  make;  bat  however  the  rale  of  law  must 
prevail. 

Mr.  Baron  Mounteney  comes  into  Court 

Mr.  Mae  Manu$.  I  hope  yoor  lordship  will 
think  that  there  is  a  necessity  fop  a  speedy 
execution  of  justice  in  crimes  of  this  nature, 
that  a  man  so  dangerous  to  the  pahlic  should 
be  removed  from  the  society  of  mankind  as 
speedily  as  possible.  No  man's  life  or  pro- 
perty is,  or  can  be  aafe  but  npon  the  due  obser- 
vation of  oaths ;  when  these  are  violated,  a 
quick  execution  of  the  law  should  follow  for 
the  sake  of  the  public  I  hope  thereibre  we 
shall  be  permitted  to  go  to  trial  for  this  perjury, 
committed  in  the  face  of  the  Court ;  but  if 
you  don't  try  it  this  aasizes,  this  man  mnst  go 
unponished.  My  lord,  captain  Livingstone,  a 
material  witness,  had  the.  honour,  about  two 
years  ago,  to  be  sent  from  the  province  of 
8outh  Ckrolina  wiili  a  petition  from  that  pro- 
vince to  his  majesty,  anil,  as  he  thinks  his  soli* 
citations  in  regard  to  that  petition  are  now  at  an 
end,  he  verily  believes  that  he  shall  be  obliged 
to  aet  out  tor  South  Carolina  before  the.  next 
assizes  for  this  county  ;  ao  that  we  cannot  pro- 
mise ourselves  to  have  him  here  at  the  next 
aasizes,  and  it  would  be  a  hardship  to  have  him 
boand  over  to  prosecute,  when  he  is  obliged  to 
go  on  his  majesty's  *  commands.  My  lord, 
this  is  a  recent  case,  a  wilful  perjury  acted 
openly  last  night  before  yoor  tonlship,  which 
ought  to  be  instantly  punished:  I  bumblr 
therefore  hope  your  lordship  will  bring  on  this 
trial  at  this  time,  considering  the  many  and 
great  inconveniences  that  must  aitend  th* 
putting  it  off,  that  so  flagrant  a  perjurer  may 
be  brought  to  justice. 

Mr.  Moreton  enforces  this  with  the  case  of 
the*king  againttt  Davis  at  the  assizes  at  Mary- 
borough some  yeara  affo,  where  Davis  was 
convicted,  and  a  bill  of  indictment  being  sent 
up,  and  found  against  the  witness  (a  brogue- 
maker)  fur  perjury,  the  Court  would  not  put  it 
off,  but  piltoried  him  that  very  day. 

Court.  I  undarstand  this  matter  has  been 
ruled  already. 

Mr.  Mac  Manut,  Here  is  an  affidavit  of 
capt.  Livingstone's,  which  we  desire  may  be 
read. 

Court.  I  do  think  when  a~  man  is  indictefl 
en  the  last  day  of  the  assizes,  and  desirea  time, 
he  has  a  right  to  traverse. 

Mr.  Moreton.  I  hope  the  Court  will  make 
O'Neile  give  good  security. 

Court.  Indeed  he  shall. 

Court,  Mr.  Mac  Ke^'cher,  I  desire  to  be  in- 
formed whether  you  design  to  bring  any  action 
to  recover  damages  for  this  assault? 

Mr.  Mac  Kercher.  We  do  not,  my  lord ;  we 
prosecute  for  public  justice,  for  tlie  safety  of 
our  own  and  Mr.  Annealey's  life. 

Court.    Mr.  Kennedy,  do  yoa  design  to 
bring  any  actioa  to  recover  damagct  for  the 
assault  ? 
•  Mr.  Kennedy.  X  do  Dot|  my  lord. 
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Court,  Mjriord,  the  cfmeeni  I  mm  under 
if  rer?  grett  to  see  voiir  lordship  here  as 
u  oflefMcr  agUDSt  the  law ;  and  it  is  ex- 
tremely more  so  Ibat  it  falls  to  my  lot  to 
paoiihytor  lordship  for  that  offence.  Your 
iordsbip  bu  been  iottod  guilty  of  an  assault, 
aad  before  I  mention  the  judgment  of  the 
Coort,  it  will  be  necessary  to  remind  your 
loniship  of  some  circorostaoces  appearing  upon 
the  eridence  attending  this  fact,  which  greatly 
i^rarate  it  It  appears,  to  the  satisfaction  of 
tfa€  Coorty  that  the  persons  assaulted  by  you 
ud  3Ir.  Jans  gave  no,  pro? ocation,  had  not 
itru6k  or  attempted  to  strike ;  and  it  appears 
upon  the  eridence  of  one  of  the  witnesses,  that 
fiot  to  much  as  one  word  had  passed  between 
^oor  lordship  and  them.  This  circumstance 
IS  a  great  aggravation  of  the  assault.  My  lord, 
joor  quality  likewise  greatly  aggravates  the 
offence;  you  have  the  honour  to  be  a  peer  of 
£o({taod,  as  well  as  of  this  kingdom  ;  and  that 
qaality  calls  upon  you  to  set  an  example  of 
obedieoce  to  the  king's  laws.  The  place 
wbere  tbb  accident  happened,  is  another  grand 
tgenvation  of  the  offence ;  it  was  done  at  a 
public  meeting  of  gentlemen  on  the  Curragh, 
io  ibe  presence  of  great  numbera,  to  whom 
Mich  a  bebavionr  in  a  person  of  your  dignity 
ud  station  of  life,  must  be  of  a  very  bad  ex- 
anpie ;  the  prevention  of  which  is  the  thing 
prifici|!aily  regarded  by  the  law.  A  number  of 
people  there,  by  your  lordship's  example, 
rngju  be  led  to  take  part  on  the  one  side  or  the 
other;  and  if  they  bad  done  so,  it  is  to  be 
fared  tliat  there  minfbt  have  been  more  fatal 
ooDseqoences.  It  is  with  great  concern  I  men- 
tioDthis,  but  such  was  the  evKlence,  and  I 
cuDot  doubt  but  that  your  lordship  will  be 
tboroogbly  persuaded,  as  I  am  satistied  every 
body  else  will,  that  the  Court 'exercises  their 
<iisaelioo  with   lendemessy  when  they  pro- 


nonnce  the  judgment,  that  a  fine  of  302.  only  ia 
imposed  on  your  londship  for  assaulting  Mr. 
Keunedy,  and  you  are  fined  accordingly  in 
the  sum  of  30 2.  for  that  assault. 

Mr.  Francis  Annesley,  you  likewise  have 
been  found  guilty  of  an  assault  on  Mr.  Mac 
Kercher ;  great  part  of  what  1  have  mentioned 
to  my  lord  Anglesea  will  be  applicable  in  your . 
case ;  you  being  a  gentleman  of  fortune  and 
character  in  your  country,  the  people  expect, 
and  will  take  example  from  you.     It  appears, 
upon  evidence,  that  a  gentleman  was  assaulted 
by  you,  who  had  not  assaulted  you ;  and  I 
must  say  this  in  justice  to  the  prosecutor,  that 
there  was  no  reason  to  strike  any  bo<ly  for  the 
words  which  were  said  by  the  prosecutor ;  and 
though  the  wordi  did  pass  in  your  hearings 
yet  Uiey  were  but  words ;  and  words  the  law 
does  not  consider  as  a  provocation  sufiicient  fyr 
an  assault.    Besides,  thev  did  not  pass  till 
a/^er   very   opprobrious   language  had  been 
given.    It  also  appears,  that  this  blow  given 
Sj  you,  waa  the  first  blow  given  in  that  action, 
and  that  blow  occaaioned  all  the  rest  which 
were  given.    That  is  the  aggravating  oiroum- 
si^Dce,   which    makes   it  neceasary  for  the 
Court  to  lay  a  pretty  amart  fine  upon  you ;  but 
they  are  pleased  to  mitigate  the  seventy  of  the 
law,  and  go  no  farther  than  lo  fine  you  in  the 
sum  of  20/.— Mr.  Jans  stands  guihy^  of  as* 
saulting  Mr.  Kennedy,  for  which  he  is  fined 
in  the  sum  of  10/.— This  assault  of  Mr.  Mao 
Kercher,  my  lord  Anglesea  has  likewise  been 
found  guilty  of,  and  a  fine  of  five  marks  is 
laid  on  him  for  that  offence. — ^And   on  Mr. 
Jans,  who  is  likewise  guilty  of  aasaultiog  the 
aame  gentlemau,  one  mark. 

1  think  I  have  dispooed  of  all  of  them  but 
the  first  indictment  .for  the  assault  on  Mr. 
Goostry,  for  which  lord  Anglesea  is  fined  six- 
pence. 


506.  The  Trial  of  Wiixiam  Chetwynd,  esq.  for  the  Murder  of 
Mr.  Thomas  Ricketts,  before  the  Right  Hon.  Robert  Willi- 
mot,  esq.  Lord  Mayor  of  the  City  of  London,  the  Right  Hon. 
the  Lord  Chief  Justice  Lee,  the  Hon.  Mr.* Baron  Reynolds, 
Mr.  Serjeant  Urlin  Recorder,  and  others  his  Majesty's  Justices 
of  Oyer  and  Terminer  for  the  City  of  London,  and  Justices 
of  Gaol  Delivery ^f  Newgate,  holden  at  the  Old-Bailey  for 
the  said  City  and  County  of  Middlesex,  the  12tli,  13th,  14th, 
and  17th  of  October:  17  George  H.  a.  d.  1743. 


Cwnulfor  the  Crown.— Mr.  Serj.  Wynne; 
nr.  Moreton,  aflerwards  Recorder  of  London ; 
Mr.  Erskine ;  and  Bir.  Purees. 


»  Richard)  Uovd ;  Mr.  (afterwards  Mr.  Baron) 
!^^i  iir.  Hame  Campbell;  Mr.  flaiscll; 


William  chetwynd  waa  indicted  at 
comrooo  law  for  the  Murder  of  Tiiomas 
Ricketu. 

He  waa  likewise  indicted  on  the  statute  of 
stabbing:  by  the  name  of  William  Ctietwyndr 
of  the  parish  of  St.  Ann,  \^^estmmater,  in  the 


Connulfor  the  Fritoner.-^Mt,  (aflerwards 
"^  lia^r 

Ig;  ilr      ^_..,  ._.. ,  ^ ,   

nr.atraeey,  afterwards  Recorder  of  London.  county  of  Middlesex,  gent,  for  that  be  not  har- 
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iaqr^G^d  before  Us  ey«g,  te.  mi  tlielM  day 
of  September,  ie  tbe  17tb  yeer  of  hit  ensjtoly '■ 
roiffo,  with  forre  ood  mtm,  hi  tbeoaid  ponsh, 
end  the  said  oouniy,  m  and  ypoo  Thomas 
BiokeitB,  iQ  the  peace  of  €M,  and  our  lord  the 
kiaf ,  then  oad  there  beidff,  fclooionsly  did 
make  an  assaah ;  aiid  -wmi  a  eertain  imife 
made  of  hrmi  and  «leel,.of  the  value  oT  M, 
«hieb  be,  the  said  WiUtam  Cheliirywl,  then 
and  tfaere  had,  and  held  in  his  left  band  ;  bias, 
the  said  Thomas  Riehetts,  in  and  upon  Ifae 
riebtaideof  tbebdly^of  bi«^  tbe  said  Thoosas, 
befoir  tbe  nsTel  of  hnn,  the  said  TbooMS,  tbso 
and  there  Moniouaiy,  and  in  the  fury  of  Mi 
mind  didatrike  and  slab  (be  tbe  said  Tbomaa 
Biebclts  then  and  there  not«bavioi^any  weapon 
drawn,  wortho  said  Tbomaa  Rioketts  then  and 
there  baving  6rst  strieken  tbe  said  William 
Chetwynd,)  and  that  tbe  said  William  Chet- 
^nd,  with  the  knife  aforesaid,  did  then  and 
there  pre  to  the  said  Thomas  Rioketts  in  and 


upon  the  right  aide  of  thebeHy  of  Mm,  the  said 
Tbomas,  bebw  «be  «nfel  of  fabn,  tbe  said 
Tbsanas,  one  mortal  wsfnnd,  of  tbe  breadbh  of 
half  an  ioob,  and  of  tbe  aevtb  of  tbme  inches, 
of  which  mortal  wound  «be  naid  Tbomns,  at 
tbe  parisb  aforesBHl,  and  leoniMy  aforesaid,  fi«m 
the  said.  Mtb  day  of  aspteaober  vsttl  tbe  30tb 
of  tbe  said  moMb  of  fiepteaalber,  did  languish, 
and  bmgnishiog  did  liee  $  noon  which  said 
39tb  day  of  Sofitember,  tbe  aforesaid  Thomas 
Rackett8,io  tbe  said  pariah,  and  the  said  coaoty , 
of  the  said  moitai  wovod  did  die ;  and  so  the 
jarors  aforesaU  do  say,  that  the  aforesakl  Wil- 
liam Chetwynd  tbe  aforesaid  Thomas  Rioketts 
fekinionsly,  and  in  the  fory  of  bb  mind,  did 
klUand  slay,  againsttbepeaoe^of  owr  kwd  the 
kinif^  bis  crown  and  dip^itiy. 

He  was  a  tliird  time  mdicted  on  tbe  coroner's 


Allen  Ef  ans, 
teavel  Bowler, 
Charles  Cartetoo, 
Francis' Smr, 
Benjamin  logiam, 
Jacob  Lebat, 


inquisition,  for  fdouionsly  slayiDg  tbe  said 
lliomas  Ricketts. 

JORT. 

Jonathan  Alderton, 
iVter  Arebambo, 
John  Arebambo, 
Benjamin  Tickner^ 
John  Holmes, 
TbmnasHogg. 

Tbe  Counsel  ffar  tbe  Priaooer  deswed,  Aat  as 
the  prisoner  had  the  misfoitooe  to  be  eatremely 
deaf,  he  might  'have  tbe  lifaaty  of  standing 
at  the  inner  bar ;  which  tbe  Court  readily 
gnmted.  . 

The  ComiBei  for  <the  PrDseeotkm  -having 
•pened  the  4Mveral  iodictments,  and  set  forth 
tbe  ciivamatanfce8'relatbgiolbeiaat,«b^pio- 
ceeded  to  examine  their  witnesses. 

Master  William  Uamifton  sworn. 

Ccuntel,  I  think  yon  are  one  ivf  the  yoimg 
gentlemen  who  bearded  at-Mr.  Cbire's  academy 
in  8obo-9qoare  f-^HamiUon.  Yer,  I  am. 

Were  you  boarded  there  last  September?— 

■  esr 

Wastbe  prisoArr  at  the  bar  at  board  there 
(ben  r- Yea. 


Do  you  remember  one  Mr.  TbaoMS  Rioketts 
being  there? — Yes,  I  was  present  when  the 
l»risoner  and  Mr.  Ricketts  weretx^petbar  in  the 
room. 

What  tioM  eras  itf-*l4  waaoo tbe  844h  eC 
September. 

Who  waa  in  tbe  ream  when  yon  went  inf— 
There  was  one  Samuel  Mmdier,  Tbomaa 
Rioketta,  and  Mr.  Chetwynd  ;  tiiey  wcte  tbn 
only  persons  in  tbe  room. 

What  was  tbe  conrersation  turning  oponf 
What  were  they  talking  about,  when  yen  oaoM 
into  the  room  ? — Mr.  Chetwynd  had  got  aome 
eake,  and  Mr.  Tbomaa  Ricketia  desired  Mr. 
Chetwynd  to  giro  him  a  piece  of  bis  cake ; 
Chetwynd  domed  it  bim ;  I  asked  him  fbr  • 
piece,  and  be  likewise  denied  it  lAe. 

What  happened  then  f  —  Hannah  fl«in« 
phreys  came  into  the  room  about  that  timip« 
Mr.  Chetwynd  took  tbe  cake,  and  cat  a  piece 
off,  and  laid  the  piece  noon  tbe  borsau,  and 
locked  tbe  other  up ;  with  that  Mr.  Ricketia 
came  aad  took  tbe  piece  of  cake  off  tbe  bu- 
reau; Mr.  Chetwynd  asked  bim  for  it;  and 
Mr.  Rioketta  Isngbiag,  went  up  to  tbe  maid, 
and  toM  her,  he  bad  taken  a  piece  of  Mr.  Chet- 
wynd's  cake ;  with  tliat,  Mr.  Chetwynd  caoM 
ap  to  bim,  and  deasanded  it  of  him  again. 
.  Did  Mr.  Micketta  delirer  it  to  htm  aminf*^ 

Did  Mr.  Ricketts  refuse  to  delirer  it>--Mr. 
Ricketta  did  not  whnie  to  delirer  it. 

What  answier  did  Mr.  Ricketts  giro  Mr. 
Chetwynd,  when  be  asked  him  for  the  oaka 
again  f — He  gave  him  no  answer,  bat  eonii- 
nned  laogbing. 

You  mean  be  was  laiigbing  with  yoo,  not 
laughing  at  tbe  prisoner. 

FrisonerU  CountcL  That  k  nice  indeed  ! 

ProiecuiorU  CctmuL  Whet  happened  next 
after  this  ?— Hiai^ii^en.  After  Mr.  Chetwjud 
demanded  (he  cake,  and  Mr.  Hicketts  ginng 
bim  no  answer,  be  sCrock  Imn  immedialely 
irifh  the  knife,  which  he  had  in  his  band.  . 

Was  it  back-handed  ?— It  was  back-handed. 

Jury.  1  desire  be  may  speak  a  little  louder  ; 
Was  Ripkctts  behmd  him  when  bp  strucl^  bina 
with  the  knife? — ^Mr.  Rtcketts's  side  was  to 
lir.  Chetwynd^i.  He  was  standing  by  bin 
side. 

flow  near  were  yoo  to  themf — Not  rerj 
near. 

*Wbere  did  yon  stand  t — I  stood  a  little  way 
before  tbetiw 

Where  tRs  this  blow  giren  ? — Just  bere« 
about  upon  the  sUle  (peiotiagaatbeAgbtaido 
of  the  belly.) 

Did  ^ott  see  bim  ptdl  tbe  knife  out  ? — ^I  dad 
not  see  bim  pull  it  out. 

flow  do  yon  know  it  was  a  knife  that  ha 
atroek  bim  with  P-^Became  it  waa  the  same 
knife  tliat  be  cat  tbe  cake  with. 

Wbst  followed  upon  ^bat?-^Mr.  RidECtls 
cried  out  he  was  afraid  be  was  stdibetf. 

Did  Mr.  Ricketts  fall  downf^No;  he  laid 
bis  hand  upon  his  side,  and  said  be  was  stabbed. 
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WJiftt  Mrt  0f  a  room  kit?— It  it  •  pretty 
lanreraofli« 

Wboi  poii  of  the  room  did  the  ■cratoire 
staod  IB  r*— It  flood  in  tbe  oorner  of  tbo  room 
by  tiie  window;  the  window  and  tbosenttoire 
were  on  tlie  same  tide. 

What  Jund  of  a  knife  wm  thii?— It  waa  a 
aort  of  a  French  knife. 

Waa  it  a  penknifer  or  what  knife  waa  it  P— 
It  waaa  pretty  Jarga  knife. 

Waa  it  a  chuip  knife  ?— Yes. 

Did  yen leeChelwyadcntthepieeeof  cake? 

Conrl.  Did  ytm  aae  the  deeeaeed  take  it 
away? — Yet. 

Did  Cbeiwynd  ten  him  take  it  away?— I 
cannot  teH  ihnL 

The  conaset  fer  the  prosecotion  baviag  done 
with  this  witneuy  he  was  examined  on  behalf 
of  the  prisoner. 

Fri§an€r*$  Ccmmd.  BIr.  HamiHan,  if  I  nn- 
detvtand  yen  right,  tiw  deceased  and  yon 
asked  Mr.  Chetwynd  for  a  piece  of  cake,  and 
Chdwynd  leteMl  it?— Sami/Zen.  Yen. 

So  faie  waa  not  willing  to  giro  either  of  yon 
any  ? — No,  he  was  not. 

1  think  yow  said  Mr.  Chetw  vnd  took  the  knife 
ont  of  Jas  pocket  ?— I  said  be  cot  a  piece  of 
cake;  I  dici  not  say  he  took  the  knife  ont  of  his 
foeket. 

I  think  it  was  a  cake  that  they  call  a  simnel ; 
van  it  not  f — Yes,  it  waa. 

I  think  they  are  ^ery  hard,  with  a  cmslen 
ifctt  eofeido,  and  diffimllt  to  be  cut?— It  was 
pBBttyhard. 

Umbb  thai  may  ponibly  reqnim  more  strength 
thaik  he  had  in  one  hand,  to  ont  it ;  ho  oat  it 
down,  didvot  he?-^I  did  not  see  him  cat  it. 

Ynn  said  he  took  his  knife  aad  cut  it?— Yes 
he  did  cat  it 

Then  tell  me  whether  or  no  (I  am  aom  I 
will  do  feirly,  Gml  forbid  that  I  shonM  do 
ethoEwiae)  Mr.  Chetwyad  did  not  refoseto  giro 
aojr  of  the  cake  to  Mr.  Ricketta.?— Yea,  he  dki 

Wham  did  he  cntthweakeferf  was  it  not  fer 
hinmsll  ?— I  bdinve  it  waa. 

Then  he  did  not  cut  it  for  any  body  elm ;  I 
think  you  aaid,  ha  hmghiogly  toM  the  maid  he 
had  gat  itf  •-Yea. 

And  upon  that  Mr.  Chetwynd  demanded  it 
from  him  again,  and  he  laughed,  bot  did  not 
delie«rit7«-^lieBMda  him  no  anawer,  hntdid 
not  ddiTer  it. 

Did  be  ask  him  to  giro  it  turn  agahi  before 
imhappy  aocident  hanpeDcd  ?^Yea,  he  did. 

Pray  tell  me  whether  be  did  not,  besides  his 
lawhing,  endearonr  to  keep  the  cake  feom  him  ? 
— IdMl  not  obserre  that. 

Pleaae  to  tell  me,  whether,  as  yon  were 
aalineifelinna  together,  yon  were  not  all  good 
ftienda?— Yea,  we  were. 

Wfaseh  of  the  two  waa4iiggest?--Jlickietts 
wan  kager  than  CSbotwynd. 

I  am  shMged  ta  tha  gentlenMn  on  the  other 

•     *    ' that  Mr.Cholwyiidgsm 


Mr.  RieketlB  a  pieee of  oake  before;  i  would 
ask  yon  whsthei  Mr.  Chetwyad  did  not  gi? e 
Mr.Biekatta  a  piece  that  nasrning?— I  heard 
hedkL 

How  lonsr  waa  that  befere  this  thing  hap- 
nened  ?— I  do  not  know  hew  long  it  was.  This 
bapnened  abeut  one  o'eiook. 

When  this  unfortunate  thing  happened,  what 
did  Mr.  Chetwynd  my  imraediateiy  upon  it? 
—Really,  I  do  not  know. 

f  think.  Sir,  yon  were  telling  the  Court  of  n 
FVench  knife  ;  I  own  I  do  not  know  what  they 
are ;  but  the  onestioD  I  wooU  ask  yen,  is, 
whether  meet  of  you  young  gentlemen  dn  not 
carry  these  kairea  in  your  podcc^  ? — I  ha? a 
heard  so ;  it  was  a  knife  that  he  alwavs  had. 

And  1  suppose  many  of  yon  bad  such  imiTes  ? 
—1  cannot  tell  as  to  that.  Sir.  • 

I  am  obliged  to  you  fer  the  candoor  yen 
hare  used  in  your  etidence ;  I  have  no  move 
«|nestions  to  ask  yon. 

Conrt.  Can  yen  recollect,  how  these  yooog 
gentlemen  lived  together,  whether  there  was 
any  ill-will  between  thtm,  or  whether  they 
hved  in  a  friendly  manner? 

HamiUoH.  I  think  they  lived  aa  the  other 
acholars  did. 

Court.  Do  you  apprehend  there  waa  any 
malice  betvreen  tliem  ? 

Uatmitem,  I  dever  knew  of  any  malice  be- 
tween them. 

Coun,  Bow  did  the  voong  gentleman  be- 
have after  he  had  given  that  wound  ? 

JEfeHu/<on.  I diittot aeo him aflorwaHs. 

Master  Samuel  Malcher  sworn. 

Cottri,  How  old  are  you  ? 

Matek$r,  I  am  tlnneen  next  January. 

The  Court  asked  Mafeher  what  be  thought 
would  beoeow  of  him,  if  he  did  pot  sneak  tha 
truth?  To  which  he  replied,  he  should  be  un- 
happy everlastingly. 

Qmrt.  Were  yoo  nvesent  at  thia  unhappy 
affair  ?—MaicAar.  Yea. 

CaunteL  Then  give  us  an  account  of  what 
yon  heani,  aad  wnat  you  saw.— Mr.  Iticketts 
asked  Mr.  Chetwynd  for  a  piece  of  his  cake, 
aad  ^r,  Chetwynd  gave  him  a  piece ;  he 
ashed  him  for  another  piece,  and  he  refused  it 


How  fong  was  that  after  he  had  given  him 
the  first  piece  ? — It  wae  about  a  quarter  of  an 
hour ;  and  after  he  had  reftised  it  him,  he  wenft 
om  of  tha  room,  with  the  cake  under  his  arm, 
and  then  came  into  the  room  again. 

What  room  waa  it  ?— It  waa  the  room  where 
Mr.  Chetwynd  hky.  . 

What  room  did  he  go  into,  when  he  went 
ont  of  his  own  room,  after  his  refusing  him  the 
cake  ?-«-He  did  not  go  into  any  room  ;  he  only 
went  outof  the  room  to  the  head  of  tfiestair- 
case,  and  then  came  in  again. 

Did  he  open  the  bureau  then,  «r  was  it  opea 
before  ?— I  caanot  justly  recoliect  that. 

You  say  ho  had  the  cske  with  him  P — ^Yes. 

What  md  ha  cut  it  open  ?— He  oat  it  upoA 
the  human. 
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Yoa  say  he  cat «  piece,  what  did  be  do  with 
it? — He  laic)  it  down  upon  the  bmneau,  and 
UicketU  came  aod  took  it-^aaatcbed  it  away. 

Did  Cbetwynd  see  him  take  it  away?— I 
cannot  tell  whether  he  did  or  no. 

Court.  How  did  Cbetwynd  stand? 

Malcher,  He  bad  his  back  to  Rtcketts. 

Cmtrt,  Where  did  the  cake  lie  P 

Malcher.  The  cake  was  before  Cbetwynd, 
and  Ricketts  put  bis  band  beside  him,  and  took 
it  away,  aod  then  be  went  to  the  window. 

Counsel,  IV here  did  be  carry  it? 

Malcher,  He  went  to  the  second  window 
with  it. 

How  far  was  tjiat  from  the  burean?— I  be- 
iiere  about  a  yard. 

What  did  he  do  after  that  ?— Mr.  Cbetwynd 
came  and  stabbed  him. 

In  bow  long  time  was  that  after  be  took  the 
cake?— "I  believe  it  waaa  minute. 

Was  it  BO  long^as  a  minute  ? — ^I  do  not  know 
whether  it  was'  quite  so  long  as  a  minute,  or* 
not,  it  was  but  a  verv  little  time. 

Did  Cbetwynd  ask  for  bis  cake  ?t-I  was  not 
near  enough  to  hear  it ;  I  waa  at  my  box,  at 
the  other  end  of  the  room.   .   . 

Is  it  a  small  room  ? — It  is  not  a  very  large 
room. 

W  bat  happened  after  that?— Mr.  Ricketts 
told  tbe  maid  ne  was  stabbed,  and  then  be  went 
downstairs.  « 

Waa  Hannah  Humphreys  m  the  room?— 
Yes. 

What  did  she  say?— She  said,  be  was 
•tabbed. 

What  was  said  or  done  afterwards  ?-«Really 
I  do  not  know. 

Had  Ricketts  any  thing  in  his  hand  ? — He 
liad  nothing  in  his  hand  that  I  saw ;  nor  said 
anything  to  provoke  him,  aa  I  h^ard. 

[Cross-examination  by  the  Prisoner's  Counsel.] 

Coumel.  Yon  were  present  at  the  beginning 
of  this  transaction,  were  you  not? 

Malcher.  Yes.     ^ 

Were  you  present  before  Mr.  Hamilton  came 
.up?— Yes,  Sir. 

When  Mr.  Ricketts  bad  the  piece  of  cake 
given  him,  that  was  before  Mr.  Hamilton 
came  up,  nas  it  not?— Mr.  Hamilton  did  not 
•ee  bim  give  it  him. 

They  were  good  friends  before  this,  were 
Ib^  not  ?-^.l  think  so,  they  used  to  be  so. 

When  Ricketts  asked  him  for  the  second 
Djece  of  cake,  waa  not  he  teazing  of  him?->- 
Ko,  be  teazed  bim  about  tbe  first ;  and  then 
he  went  out  of  the  room,  and  Ricketts  followed 
him. 

You  say,  Mr.  Cbetwynd  carried  the  cake 
under  his  arm  out.  of  the  room,  and  Ricketta, 
followed  him  ;  and  then  Cbetwynd  came  into 
the  room  again,  and  Ricketts  followed  bim 
atill,  did  not  he  ?-^Yes. 

Then  be  came  to  his  bureau,  Ricketts  fol- 
lewiBg  of  bim  still?— Yes;  and  then  I  saw 
Mr.  I^cketts  take  the  piece  of  qake  up,  which 
Mr,  Chetvi'^od  bad  laid  upon  his  bureau* 


Then  Mr.  Cbetwynd  turned  aboot  to  ask  for 
his  cake  again  ?— 1  did  not  hear  bim  aak  for  it. 

He  went  after  liim,  did  not  be? — ^Yes. 

Was  it  not  for  bis  cake  ? — I  cannot  tell. 

Did  Ricketts  shove  him  ? — Not  that  I  saw. 

When  Ricketts  took  tbe  cake  from  Cbet- 
wynd, had  Cbetwynd  his  back  towards  himf 
— Yes. 

Did  Ricketts  reach  over  his  shoulder,  or  take 
it  under  his  arm? — He  went  under  bis  arm, 
and  took  the  cake. 

Did  he  touch  him  ?— I  cannot  tell  that. 

You  say  immediately  upon  that  he  went  io 
the  window,  how  far  waa  that  from  the  bureau  P 
—About  a  yard  or  two. 

Pray^  now,  when  Cbetwynd  went  to  cot  tbe 
cake  (you  were  there  all  the  while),  did  Ricketts 
ofier  to  assist  bim  in  it,  did  be  offer  to  lend  him 
a  knife'?— Yes,  he  did,  and  bad  it  open. 

What  did  Cbetwynd  say  then  ? — Chetwynd 
said,  he  had  a  knife  of  hb  own. 

Pray,  bad  Ricketts  a  Imife  in  his  hand  ?— 
Yes,  he  bad  a  knife,  ind  offered  to  lend  it  Mr. 
Cbetwynd. 

Prosecuior^t  Counsel.  I  should  be  glad  Io 
know  whether  he  did  not  put  that  knife  into  hia 
pocket  again  ?  "^  . 

MalcSsr,  1  do  not  know  that  be  did. 

Here  is  a  question  misunderstood  I  believe ; 
did  tbe  knife  that  yon  speak  of  belong  to  Mr. 
Cbetwynd,  or  to  Mr,  RicketU?— The  knife  be- 
longed to  Mr.  Ri^etts. 

Prisoner's  Counsel,  That  is  a  fair  answer  to 
tbe  question. 

Court.  RScketts's  knife  was  opened  before 
Cbetw^^nd's ;  were  both  the  knives  open  at  the 
time  this  unhappy  accident  happened  ? 
'  Malcher.  Mr.  Chetwynd's  knife  waa  not 
opened  when  Mr.  Ricketts  offered  him  hia 
knife ;  but  herefnaed  it,  and  aaid  he  had  one  of 
his  own. 

Court.  Waa  Ricketta's  knife  open  then  ? 

Malcher.  Yes. 

Court.  Were  they  both  open  when  the  ae« 
cident  happened  ? 

Malcher.  No,  Ricketts's  was  clasped,  and 
put  into  his  pocket,  on  Mr.  Cbetwynd's  re- 
fusing it,  and  before' the  cake  was  cut  and  put 
upon  ihe  bureau. 

Court,  Then  yon  aaw  him  daap  hia  knife 
when  Chetwynd  refuaed  it,  and  put  it  into  hia 
pocket? 

Malcher.  Yes. 

Court.  And  this  was  before  this  wound  waa 
given  ? 

Malcher,  Yes. 

Proseeutor'e  Counsel.  Waa  it  before  the  take 
wos  cut  and  laid  upon  the  bureau? 

Malcher.  Yea,  it  waa. 

Hannah  Humphreys  sworn. 

Counsel,  Pray  give  us  an  account  what  yo« 
know  of  this  unhappy  aflair. 

Humphreys.  Tbe  young  p;entlemen  were  in 
the  dining-room,  and  1  waam  the  next  room  ; 
1  heard  a  noise,  upon  which  I  went  into  tbe 
dining*  room  aod  asked  them  what,  they  did 
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there«  and  what  was  the  matter  they  were  not 
ID  their  own  rooms;  Mr.  Ricketta  made  an- 
swer, that  he  wanted  a  piece  of  cake  of  Mr. 
Chetwynd ;  I  said  to  Mr.  Ricketts,  Hare  not 
yoa  bad  a  piece?  He  said  No,  and  smiled.  1 
looked  at  Mr.  Ricketts,  and  said,  I  beliered  he 
had  had  some,  for  he  had  some  crumbs  of  cake 
upon  his  ]ips ;  Mn  Ricketts  smiled  again,  and 
said  he  wanted  another  piece,  or  a  biflfger  j>iece. 

Where  was  Mr.  Ohetwynd  then? — Mr. 
Chetwynd  at  that  time  was  at  his  own  bureau, 
catting  b»  cake. 

How  far  waa  Mr.  Ricketts  off  the  bnreao  ? — 
He  was  as  near  as  I  can  gaess  about  two  yards 
from  the  bureau ;  Mr.  Ricketts  went  up  to  the 
bureau  to  Mr.  Chetwynd,  and  Mr.  Chetwynd 
lifts  up  his  arms,  and  says,  0on't,  Mr.  Ricketts ; 
and  Mr.  Ricketts  then  took  the  cake. 

€U)urt.  Mention  in  what  manner  he  took  it. 

Hua^krey$.  I  think,  to  the  best  of  my  know- 
ledge, it  was  over  Mr.  Chetwynd*s  shoulder. 

CouHitL  Where  did  you  stand  at  that  time? 

Hftmphrw,  I  stood  at  the  comer  of  the 
middle  window,  and  Mr.  Ricketts  almost  faced 
me,  not  quite,  but  was  a  little  sideways  of  me. 

Camrt.  Had  Mr.  Ricketts  the  cake  in  his 
hand? 

HtcB^Areyt.  He  had'the  cake  in  his  hand. 

Court.  How  far  were  you  off  the  bureau 
then? 

Hympkrtyn,  I  was  then  from  the  bureau  about 
three  yards,  and  Mr.  Ricketts  cam^  up  to  me, 
and  said,  Hannah,  I  hare  got  some  <»ke.  (1 
bad  a  stocking  in  my  band  which  1  was  darn- 
ing.) Upon  Mr.  Rtcketts's  saying  be  had  got 
some  cake,  Mr.  Chetwynd  came  from  his 
bureao  to  my  right*  hanif,  and  in  a  Tory  short 
time  Mr.  Ricketts  said,  Hannah,  Mr.  Chet* 
wynd  has  stabbed  me.     I  looked  at  him. 

Prosertt/nr's  Confue/.  Did  /ou  see  Mr. 
Chetwynd  comelrom  the  bureau  ? 

Humpkreyt,  Yes. 

Wheredid  Mr.  Ricketts  stand?— Mr.  Ricketts 
stood  just  by  me. 

Now  tell  us  whether  yoa  saw  this  stab 
giren?-*!  did  not  see  it  giren. 

Did^ou  ofaeenre  that  Mr.  Ricketts  had  any 
thing  m  his  hand? — He  had  nothing  in  his 
hand  but  a  bit  of  cake. 

Did  you  observe  thai  Mr.  Ricketts  had  struck 
Mr.  Chetwynd? — No,  he  had  not  struck  him, 
and  was  not  seemingly  in  any  anger. 

Yoo  say  that  at  this  time  Mr.  Chetwynd 
came  up  and  stabbed  Mr.  Ricketts  ? 

Pritoner^i  Cminul.  No,  that  is  not  right 

Court.  She  said  Mr.  Ricketts  told  her  so. 

Prisoner'i  CourueL  Fdo  not  doubt  your  can- 
dour, but  you  are  mistaken  in  the  evidence ; 
repeat  it  again. 

Hwnpf^^,  I  saw  Mr.  Ricketts  come  from 
the  scrutoire,  and  he  said,  Mr.  Chetwynd  has 
stabbed  me.  Savs  1,  Mr.  Ricketts,  you  joke. 
Mri  Ricketts  had  put  his  hand  to  his  si<ie  :  I 
bid  him  take  bis  band  away,  and  then  I  saw  a 
Kttle  Mood  {  Mr.  Chetwynd,  said  I,  you  hare 
done  very  well.  Mr.  Chetwynd  said,  Hannah, 
if  I  bave.bttri  hiBi  I  nm  sorry  for  it. 


Prottcutor*s  CounseL  Did  you  observe  who 
were  in  the  room? 

Humphrtyt,  I  saw  Mr.  Hamilton,  Mr. 
Ricketts,  and  Mr.  Chetwynd. 

Court,  Did  you  hear  Chetwynd  ask  Ricketts 
for  his  piece  of  cake  ? 

Humphrtyt.    1  did  not  hear  him. 

CounttL  What  became  of  Mr.  Chetwynd 
after  that  ?  where  did  he  go  ? 

Humphrtyt,  He  went  out  of  the  room. 

How  long  did  he  continue  in  the  house  ?-^ 
He  continued  in  the  house  till  Tuesday 
morning. 

That  was  the  next  rooming;  did  he  give 
any  notice  of  his  going  away  ?-^I  cannot  tdl 
that. 

[Coonsel  for  the  Prisoner  on  the  cross-exa- 
mination.] 

Counsel,  Tell  us  where  this  room  was, 
where  you  heard  the  noise  before  you  went  to 
4hem,^-Humphreyg,    It  was  on  the  same  floor. 

Did  you  hear  any  rustling  of  feet,  or  only 
their  tongues  ?— It  was  only  their  tongnes ;  it 
is  my  customary  way  when  I  bear  any  noise 
among  the  young  gentlemen  to  go  to  tbem,  in 
order  to  persuade  tbem  to  be  ouiet. 

Where  was  Mr.  Chetwynd  when  you  came 
into  the  room? — Mr.  Chetwynd  was  at  his 
bureau,  and  Mr.  Ricketts  was  standing  in  the 
room,  and  he  said  be  wanted  a  piece  of  cake  of 
Mr.  Chetwynd. 

WsA  this  Mr.  RicketU's  room  ?--No,  Mr. 
Ricketts  had  a  room  up  another  pair  of  stairs. 

Then  he  was  got  into  Mr.  Chetwynd's  room, 
which  was  the  occasion  of  your  asking  him 
what  he  did  there  ? — Yes,  it  was  the  room 
where  Mr.  Chetwynd  lay;  he  had  not  a 
room  to  himself. 

Was  there  any  conversation  about  the  cake, 
or  any  asking  ror  cake  before  you  went  inte 
the  room  ?^  do  not  know,  he  only  said  he 
wanted  another  piece  of  Mr.  Chetwynd's  cake. 

Was  Mr.  Chetwynd's  back  toward  yoa  ?— • 
Yes. 

Then  conseqaently  it  must  be  to  Mr. 
Ricketts  ?— Yes,  Mr.  Chetwynd  pat  out  his 
arms  a  little  to  keep  «Ricketts  from  the  cake. ' 
It  was  but  a  very  little  wav  thus,  extending  hie 
arms  a  little  from  his  body,  and  raising  them 
up,  and  Mr.  Chetwynd  said,  Don*t,  Mr. 
Ricketts. 

Did  you  observe  Mr.  Ricketts  then  offer  to 
take  the  cake,  or  to  touch  Mr.  Chetwynd  ?— I 
only  observed  him  to  take  the  cake. 

But  did  you  see  him  touch  him  ?-i-l  did  net 
see  him  touch  him. 

That  is  very  odd^  because  patting  out  bis 
arm,  and  saying  Don't,  shews  as  if  he  had  done 
sometbing.^Ile  might  touch  his  clothes,  when 
he  took  away  the  cake. 

Was  not  be  taller  than  Mr.  Chetwynd  ? — He 
was  a  great  deal  taller  than  Mr.  Chetwynd,  he 
might  for  his  height  reach  over  Mr.  Cbet- 
wynd,  and  take  the  cake. 

Could  he  take  it  over  bis  shoulder,  or  over 
his  head  without  touohlng  him?— Over  his 
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shoulder  he   mig^il  do  it  withoat  toucbing 
htm. 

Did  be  take  the  cake  over  bis  shoulder  or 
Ofer  his  head? — ^1  think  it  was  OTe^  bis 
ehoolder. 

Did  not  Mr.  Ricketts  Uugh  when  he  had 
cot  the  cake  ?— Mr.  Rickettoeame  awav  langh- 
loff,  and  said,  he  bad  got  a  bit  mere  cake. 

Was  tbefe  any  motion  or  action  betireen 
them  before  thik  thing  happened  ?— There  was 
not  any  motion  or  action  at  all  that  1  saw  be- 
fore this  happened. 

Did  you  stand  facing  the  bureau?— The 
bureau  was  behind  my  back,  and  Mr.  Ricketts 
stood  facing  me,  as  I  stood  sideways  to  the 
window,  with  my  work  in  my  hand,  and  Mr. 
Chetwynd  was  by  my  right  hand,  we  all  three 
in  a  manner  touched  one  another. 

How  could  this  be  done  withoat  your  seeing 
k  ? — I  did  not  see  it  done. 

And  then  the  first  thing  yoa  heard  was, 
that  he  was  stabbed  ?-7-That  was  what  Mr. 
Ricketts  said. 

And  you  at  that  time  did  ootbelioTe  it? — No, 
t  did  not  believe  it ;  for  when  Mr.  Ricketts  said 
he  was  stabbed,  I  lifled  my  eyes  off  my  work, 
and  said,  Mr.  Ricketts*  you  joke. 

Was  there  any  blew  giren  ?->-I  believe  there 
was  BO  blow ;  1  did  not  see  any  ;  1  did  not  at 
first  believe  that  there  was  a  womd. 

Aa  yen  did  not  believe  it,  it  is jpUin  that  Mr. 
Chetwynd  did  not  believe  it ;  for  he  said,  If 
I  have  hurt  Mr.  Rieketts,  1  am  sorry  for  it. 
Did  he  look  to  have  anger  in  his  eonnte- 
ttance?— No;  he  kioked  with  concern;  and 
said,  Hannah,  if  f  have  hurt  Mr.  Ricketts,  I 
MS  sorry  for  it. 

Mr.  Bee$i6n  Long  swdm. 

ProMeti<or'<  CoimuL  Pray,  Mr.  Long,  in- 
form the  Court  what  discourse  passed  between 
you  and  the  deceased,  after  he  had  received 
the  wound. 

Mr.  Long,  I  came  to  town  on  Monday  night, 
the  96(h  of  September,  and  found  a  letter  from 
Mr.  Clare;  wherein  he  acquainted  me,  that 
Mr.  Ricketts  had  bmI  with  an  untoward  accr- 
dent,  and  had  reeetfed  a  wosnd/rom  a  young 
gentknao  in  the  house,  but  that  he  thou|fht 
there  was  then  no  danfrer ;  this  letter  having 
h<«n  wrote  in  the  morning,  I  en«|iiired  if  there 
had  been  any  subsequent  message  from  Mr. 
Clare ;  I  was  told  there  bad  net :  I  did  not  go 
to  Mr.  Ricketts  Ihit  night,  not  thhikin^  there 
was  any  ocession  for  so  doing;  but  w  the 
■soming,  1  determined  to  take  the  advice  of 
Mr.  St  Hill,  who  being  a  gentleman  very 
eminent  in  his  profession,  we  always  take  his 
npinioB,  when  any  secklent  happens  to  the 
jpoong  gentiemen  under  oar  onre :  I  wrote  a 
letter  to  him,  and  desired  he  Would  meet  -nae 
at  the  aeadeo^  4hatday  [that  wsson  Tues- 
day,] which  he  did ;  and  I  foand  there  Mr. 
Shipton  and  Mr.  Middleton,  who  had  likewise 
been  called  in ;  these  diree  geutlpmeo.  with 
Mu  Mae  CuUoek,  the  sorgeeo  of  the  bease, 
TfeweAMr.  Riekeiti^woiiod^  irttko«ihl  him 


in  very  ^at  danger ;  they  coutiuoed  attend- 
ing him  till  Thursday  morning  the  S9th,  when 
he  died. 

What  account  did  Mr.  Ricketts  ii^ive  you  of 
the  occasion  of  this  accident?*— Mr.  Ricketts 
told  me,  that  on  the  Monday,  about  noon,  he 
WHS  sent  to  call  Mr.  Chetwynd  to  fence,  and 
found  him  in  the  dining-room,  with  a  cake,  of 
which  he  asked  him  for  a  piece,  which  he  gave 
him ;  that  he  then  asked  Mr.  Chetwynd  for 
another  piece,  which  he  refused  ;  and  cot  a 
piece  of  the  cake,  and  laid  it  upon  his  bureau, 
which  stood  al  the -end  of  the  room;  Mr. 
Ricketts,  to  tease  Mr.  Chetwynd,  for  having 
refused  him,  (but  without  any  intention  of 
ealifl^  or  keeping  it)  took  up  the  piece  of  cakc^ 
carried  it  to  the  middle  window,  and  said  to  a 
maid,  who  stood  there,  Hannah,  I  have  got  a 
piece  of  cake ;  and  he  said  that  Mr.  Chetwynd 
followed  him,  and  isunediately  stabbed  him  in 
the  belly.  , 

Piritiner's  C^unuL  Yoa  said,  too  cane  to 
town  that  Mondfty»  dkl  you  see  Mr.  Ricketts 
that  day  ? 

Mr.  Xeiig.  I  oame  to  town  that  Monday 
night,  and  foand  s  letter  from  Mr.  CUie ;  I 
did  not  see  Mr.  Ricketts  that  day  ;  for  I  did 
not  apprehend  there  was  so  much  danger,  as  I 
aflerwards  found  there  was^ 

How  many  surgeons  had  yon  ? — ^There  were 
foursuigsons;  three  were  called  in ;  and  there 
was  Mr.  Mae  Cnlkick,  the  surgeon  of  the 
house. 

I  should  be  glad  to  know,  whether  Mr. 
Ricketts  gave  any  aooount  to  you  of  any  pas- 
sage that  happeiied  immediately  after  the 
taking  of  the  cake  ?— He  sakl,  that  after  he 
had  taken  the  piece  of  cake,  he  carried  it  to 
the  middle  window,  where  the  maid  stood; 
and^eaid,.  Hannah,  I  have  got  a  piece  of  cake ; 
and  that  Mr.  Chetwjmd  oaoM  up  to  him,  and 
stabbed  him  without  speaking  a  word. 

Without  whose  speaking  a  word  ?-^  Without 
Mr.  Chetwynd's  speaking  a  word. 

Did  you  ask  lum  in  what  ssaniicr  he  had 
lived  with  this  yoong  ffentlesnan  the  niiseiier« 
whether  they  dm  not  live  in  friendship  ?— He 
sakl,  he  never  had  had  any  quarrel  witli  hiss  ; 
and  I  have  reason  to  'think  it  to  be  true,  be* 
canse  Mr.  Rkdietts  w»  a  lad  of  a  renariiably 
good-natured  dis|Mieitien. 

Did  yoa  ask  him  any  thing  fiuriher  f — ^Mr. 
Riokettswas  generally,  when  1  aaiw  hini,  in 
such  extreme  torflBSnt,  that  I  did  net  casnto 
troubb  liim  mth  |eo  many  queslmns^ 

Did  not  he  tell  yott  he  fosgnva  himf--^He  . 
did  say  thai  be  fofgave 


]hrmtu9dt*B  Ctnmnl    Call  Bfr.  St.  fiilf. 

PriionerU  Connie/.  There  is. no  ocession 
for  it. 

PfOMocfer's  Csunssli  Thsjury  naet  hmm 
satiafoctiea,  that  thewonnd  was  the  ooauieiA 
ofhisdeatb. 

*  Agto  dyint  dsslsMtiea^  see  a  Note  l#th* 
Cye  of  Reisen  Md  Tnatiri  tei  ii^  p»  fti^ 
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Mr,  FeUr  SL  Hill  sworn. 


Pr^teeut^r^t  CtunMcL  Prty,  Sir,  fWe  tbe 
Conn  «a  wcemnA  to  what  ooodMon  joa  f(MMid 
Uie  decoftted. 

Mr.  St,  HUL  Oft  Taeida j  the  S7ili  ciT  latt 
moDlh  1  feeeived  a  letto-  frooi  Mamn.  DndM 
and  LoB^,  duiiing  me  lo  gfo  to  Mr.  Clare's 
academy  io  Sobo^ware,  to  see  a  younif  gien- 
tlemao  tiiat  they  had  the  rare  of,  who  the  day 
before  had  hrcii  aocideiilaHT  weoaded  :  I  met 
there  Mr.  Shtplon,  Mr.  Middled,  and  Mr. 
Mac  Colloek ;  aod  by  Mr.  Mac  CallodcHi  ao- 
couot  of  the  wouody  who  first  dressed  him, 
and  the  symptoms  that  itt^ded  it,  we  had  too 
roach  reason  to  fear  that  k  IhmI  penetrated  into 
the  cavity  of  the  belly,  and  that  some  of  the 
viscera  were  woanded ;  for  bis  belly  was  much 
swelled,  and  cross  the  upper  part  of  it  so  very 
painfol,  as  to  deprive  him  of  all  rest,  and  bis 
pulse  was  extremely  quick,  and  contracted. 
The  next  day  we  met  again—he  ^had  had  a 
very  unquiet  night ;  his  pnlse  was  extremely 
quick  and  low  ;  and  though  his  befly  was  not 
to  much  swelled,  yet  his  pain  cross  the  upper 
part  of  it  was  more  severe,  aod  attended  with 
a  continual  hickup,  and  frequent  bilious 
romitings. 

Pray,  tSSr,  inform  us,  whctlier  yon  think  that 
wound  was  the  occasion  of  his  death  ?  what 
depth  was  the  wound  of? — ft.  is  not  easy  to 
know  the  depth  of  a  wound  after  it  has  pene- 
trated into  the  cavity  of  the  belly :  But,  upon 
the  w4|ole,  I  lliink  we  have  pven  our  opinion 
in  sodi  a  manner,  that  nobody  will  doubt,  but 
Aat  the  wound  was  the  oca»ion  of  his  death. 

Then  you  do  think  that  wound  to  be  the 
occasion  of  his  death  ?— I  do  think  it  to  be  the 
occasion  of  his  death. 

In  what  part  was  the  wound  given  f — It  was 
OB  the  right  side  of  the  bellyt  two  inches  ob- 
liquely below  the  navel. 

£il  f  iece  of  thedilade  »t  the  knife  was  pro- 
duced, which  was  about  litfee  iaohias  iaiig^  and 
sharp  at  the  point.] 

Counsel  to  Humphreys.  Did  you  see  the 
knife  in  Mr.  Chetwyud's  hand  f 

Humphreys,  Yes. 

What  kind  of  a  knife  was  it  ? — It  was  a  knife 
with  a  long  handle. , 

,  Was  it  a  long  blade  ? — It  was  such  a  blade  as 
tbiii ;  this  is  but  a  piece  of  it. 

OmnscL  It  is  a  French  couteau  f 

Prisoner's  Counsel.  It  is  no  such  thing,  it  is 
•nly  a  common  French  knife. 

.Mr.  Peter  M^e  CulUek  sworn. 

■ 

Counsel,  Mr.  Mao  Culkick,  pray  give  an 
Sccount  how  you  found  the  deceased. 

jlfoc  Cullock.  I  was  called  at  half  an  hour 
after  one,  on  theMonday,  to  go  to  Mr.  Clare's ; 
when  I  came  there,  I  asked  to  see  the  knife, 
and  the  knife  was  produced. 

Q,  Was  it  produced  broke? 

A.  Yes,  it  was  produced  to  me  then  broken 
as  it  is  now.  I  probed  the  wound ;  but  did  not 
fnd  atthat  time,  that  it  bad  penetrated  into  the 


cavity  of  the  belly  ;  the  dec^sed^  puhe  was 
extremely  low,  but  1  thought  that  was  owing 
to  the  fright:  I  went  the  next  day  ;  and  then 
upon  searchiug  the  wound,  I  foond  it  bad  pe- 
netrated into  the  cavity  of  the  belly,  and  fmind 
it  to  be  a  very  bad  case;  upon  that  Mr.  Mid- 
dletou  was  sent  for;  and  afler  that  Mr.  St. 
Hill,  and  Mr.  SUpton. 

The  Counsel  for  the  Prisoner  called  no  wit- 
nesses, admitting  that  the  fact  had  been  fairly 
laid  before  the  Court  by  the  evidence,  and  ac- 
knowledged the  candour  of  the  gentleaoeo  coij«> 
cerned  for  the  prosecution,  in  representing  \i  to 
the  jury  withoat  any  aggravation ;  but  insisted, 
on  his  behalf,  that  however  his  hand  might 
have  been  unhappy,  [his  heart  was  innocent; 
that  this  fact  therefore  could  not  amount  to 
murder  at  common  law,  which  the  lord  Coke 
defines  to  be  an  unlawful  kiUing  another  man 
with  malice  afore-thought,  either  expnsssed  by 
the  party,  or  implied  by  the  Uw  i  that  iu  thia 
case,  there  waa  not  the  (east  of  that  ingredient, 
tbeir  own  evidence  having  shewed  they  wera 
friends,  friends  to  the  lastliour,  friends  to  the 
dying  hour ;  when  the  gentleman  said,  Ue  for- 
gave him.  That  it  being  pro? ed  there  was  a 
friendship  subsisting,  it  would  be  talking  against 
the  sense  of  mankind,  to  say  the  law  could  im- 
nly  any  thing  contrary  to  what  is  plainly  |iroved« 
That  deliberation  and  a  cruelty  of  disposition 
makes  the  difierence  between  msnslaogbter 
and  murder.  For  which  purpose  Hollo- 
way's  Case  (a)  was  cited. 

If  A  be  passing  -the  street,  and  B  meeting' 
bim,  takes  the  wall  of  A,,  and  thereupon  A  kills 

(a)  N^  1.    Hoixowat's  Cass,  4  Charles  I. 

Holloway  was  indicted  for  the  Murder  of 
one  Payne.  The  iudictment  was,  that  he  with 
malice  forethought  tied  the  said  Payne  to  a 
horse's  tail,  and  caused  the  horse  to  drag  him 
on  the  ground  three  furlongs,  whereby  the 
shoulder  Of  the  said  Payne  was  broke,  wnereof 
he  instantly  died.  On  Not  Guilty  pleaded,  the 
jury  found  a  special  verdict,  that  the  earl  of 
Danby  was  seized  in  fee  of  Osterley  park  in 
Middfesex,  and  made  the  said  Holloway  wood- 
ward of  the  said  park ;  and  that  the  said  Pavne, 
with  others  unknown,  entered  the  said  park,  to 
cut  wood  there;  and  that  the  said  Payne 
climbed  up  a  tree,  and  with  an  hatchet  cut 
down  some  boughs  thereof,  and  that  Holloway 
came  riding  into  the  park,  and  seeing  Pavne 
on  the  tree  commanded  him  to  descend,  and  he 
descending  from  thence,  Holloway  struck  him 
two  blows  upon  the  back  with  his  cudgel ;  and 
Payne  having  a  rope  tied  about  his  middle,  amt 
one  end  of  the  rope  banging  dot%n,  Holloway 
tied  the  end  of  that  rope  to  his  horse's  tail,  and 
struck  Payne  two  blows  upon  his  back ;  \v here- 
upon the  horse mmiiiig  away  with  him,  drew 
him  upon  the  ^^ronnd  thsee  fiirlongs,  and  by 
this  means  brake  bis  shoulder,  whereof  hein- 
stiantly  died ;  and  Holloway  took  Payne,  an4 
threw  him  into  a  bush,  behind  the  pales  of  the 
park.  And  whether  upon  all  this  matter  found. 
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him,  thts  is  murder;  but  if  B  had  jostled  A, 
this  jostling  had  been  a  proYocation,  aud  would 
have  made  it  manslaughter,  1  Hale's  Hist.  PI. 
Cr.  455. 

If  1  see  another's  cbild  beat,  or  wife  de* 
baucfaed,  it  would  be  murder  in  me  to  kill  the 
party,  not  so  i  n  the  parent  orliusbaod . 

A  sudden  challenge  and  fighting  immedi- 
ately, the  challenge  is  held  to  be  a  sufficient 
proYocation. 

The  law  makes  a  difference  between  a  per- 
son's killing  another,  when  he  is  doing  a  lawful 
act,  and  when  he  is  doing  an  unlawful 
i^ct.  If  the  master  designeth  moderate  cor* 
reciion  to  his  ser?ant,  and  accordingly  useth  it, 
and  the  servant  by  some  misfortune  dieth  there- 
of, this  is  not  murder,  but  per  infortunium ; 
because  the  law  alloweth  him  to  use  moderate 
correction,  and  therefore  the  deliberate  purpose 
thereof  is  not  ex  malitid  pracogitata. 

But  if  the  master  design  an  immoderate  or 
unreasonable  correction,  either  in  respect  of  the 
measure,  or  manner,  or  instrument  thereof, 
and  the  servant  die  thereof;  if  it  be^  done 
hastily,  and  without  deliberation,  this  would  be 
manslaughter ;  if  done  with  deliberation  and 
design,  it  would  be  murder,  L.  C.  J.  Hale  in 
his  Hist.  PI.  Coron.  p.  454. 

Shall  the  young  boy  at  the  bar,  who  was 
doing  a  lawful  act,  be  said  to  be  guilty  of 
murder  f  He  was  rescuing  what  was  his  own  ; 
the  witnesses  have  told  yon,  that  after  he  had 
gif en  the  poor  boy,  Ricketts,  a  piece  of  cake, 
Ricketts  went  to  him  for  more ;  he  denied  it 
him;  he  had  a  right  to  keep  his  cake,  the 
other  bad  no  right  to  take  it ;  and  be  had  a 
right  to  retake  it. 

There  are  cases  in  the  books  which  make  a 
difference  .between  murder  and  manslaughter: 
if  a  man  takes  (b)  up  a  bar  of  iron  aud  throws 

the  said  Hollo  way  be  guilty  ^  of  the  murder, 
thev  pray  the  direction  of  the  Court,  &c. 

This  special  verdict  was  removed  by  Cer- 
tiorari into  the  King's- bench,  and  depended 
three  terms :  and  the  opinion  of  all  the  judges 
and  barons  was  demanded,  and  they  all  (except 
Button,  who  doubted  thereof)  held  clearly, 
that  it  was  murder.  For  when  the  boy,  who 
was  cutting  oo  the  tree,  came  down  from 
thence  upon  his  command,  and  made  no  re- 
sistance, and  he  then  struck  him  two  blows, 
and  tied  him  to  the  horse's  tail,  and  then  struck 
him  again,  whereupon  the  horse  ran  away,  and 
he  by  that  means  was  slain,  the  law  implies 
malice,  and  it  shall  be  said  in  law  to  be  pre- 
pensed malice,  he  doing  it  to  one  who  made 
DO  rejiistance.  Whereupon  be  was  adjudged 
to  be  hanged,  and  was  hanged  accordingly. 
Croke,  Charles,  ISl.  Palmer,  545.  W.  Jones, 
198.    Former  Edition, 
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(h)  N*  II.    At  the  Sessions  in  the  Old- 
Bailey,  Oct.  10,  16^. 

John  Grev  being  indicted  for  the  murder  of 
William  Gelding,  the  jury  foudd  a.special  ver- 
dict to  this  effect,  viz.   We  find,  that  the  day, 


at  another,  it  is  murder ;  and  the  difference  in 
the  crime  lies  between  a  person's  taking  it  up, 
and  bating  it  in  his  hand;.  Chetwynd  Sad  the 
knife  in  his  hand,  and  upon  that  a  provocation 
ensues,  for  he  did  nol  take  the  knife  up;  if  he 
had,  that  might  have  shewn  an.intentiontodo 
mischief.  It  may  be  doubled,  whethecor  no, 
when  he  bad  this  knife  in  his  hand  for  a  lawfnl 
purpose,  and  in  an  instant  struck  the  other, 
whether  he  considered  he  had  the  knife  in  bis 
hand;  for  if,  in  his  passion,  he  intended  to 
strike  With  his  hand,  and  struck  with  the  knife, 
not  thinking  it  was  in  his  hand,  it  h  not  a  strik- 
ing with  the  knife. 

That  in  respect  to  the  statute  of  the  first  of 
James  1,  (c)  it  had  always  been  looked  upon 
as  a  bard  law,  and  construed  therefore  con- 
stantly very  strictly  by  all  the  judges  in  favour 

year,  and  place  in  the  indictment  mentioned, 
John  Grey^ the  prisoner,  was  a  blacksmith; 
and  that  William  Golding,  the  person  killed, 
was  his  servant ;  and  that  Grey,  bis  master, 
commanded  him  to  mend  certain  stamps,  being 
part  belonging  to  his  trade,  which  he  neglected 
to  do ;  and  the  said  Grey,  his  master,  after 
coming  in,  asked  him,  the  said  Golding,  why 
he  bad  not  done  it ;  and  then  the  said  Grey  told 
the  said  Golding,  that  if  he  would  not  serve 
him,  he  shouM  serve  in  Bridewell ;  to  which 
the  said  Golding  replied,  that  be  had  as  good 
serve  in  Bridewell,  as  serve  the  said  Grey,  his 
master ;  whereupon  the  said  Grey,  without  any 
other  provocation,  struck  the  said  Golding  with 
a  bar  of  iron,  which  the  said  Grey  then  bad  in 
his  hand,  upon  which  be  and' Golding  were 
working  at  the  anvil;  and  with. the  said  blow 
he  broke  bis  skull,  of  which  he  died ;  and  if 
this  be  murder,  5ec.  This  was  held  to  be  mur- 
der by  all  the  judges  of  the  Kine's-bencb^  with 
the  concurrence  of  the  lord  chief-justice  Bridg- 
man. '  Former  Edition. 

(c)  N*"  III.  1  Jac.  c.  8.  An  Act  to  take 
awav  the  Benefit  of  Clergy  for  some  kind 
of  Manslaughter. 

To  the  end  that  stabbing  and  killing  men  on 
the  sudden,  done  aud  committed  by  many  in- 
humane and  wicked  persons,  in  the  time  of 
their  rage,  drunkenness^  hidden  displeasure,  or 
other  passion  of  mind,  contrary  to  the  oom« 
mandment  of  Almighty  God,  and  the  oommo& 
peace  and  tranquillity  of  this. realm,  may.  from 
henceforth  be  restrained  through  fear  of  due 
punishment  to  be  inflicted  on  such  cruel  and 
nioody  malefactors,  who  heretofore  have  been 
thereunto  emboldened,  by  presuming  on  the 
benefit  of  cler|^y: 

Be  it  therefore  enacted.  Sec.  That  every  per- 
son which  shall  stab  or  thrust  any  persop,  that 
hath  npt  then  any  weapon  drawn,  or  that  hath 
not  then  first  stricken  the  party  which  shall  so 
stab  or  thrust,  so  as*  the  person  so  stabbed  or 
thrust,  shall  thei'oof  die  within  the  space  of  six 
months  then  next  following,  although  it  cannot 
be  proved  that  the  same  was  done  of  malioe 
fdrabougbt,  yet  the  partj'  so  offending,  and 
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of  the  prifloner.  That  when  the  facte  amount 
only  to  mantJaag^hter  at  common  lav,  it  bat 
bees  the  custom  of  the  Courts  *  to  acquit  upou 
this  statute. 

That  this  act  was  made  for  a  particular  pur- 
pose:-)* Go  the  union  of  the^two  kingdoms, 

being  thereof  convicted.  Sec,  shall  suffer  death, 
as  in  case  of  wilful  murder. 

Provided  always.  That  this  Act,  or  any  thing 
tbereia  ooutatned,  shall  not  extend  to  any  per- 
son or  persons  which  shall  kill  any  person  or 
persons  le  defendendo^  or  by  misfortune,  or  in 
any  other  manner  than  as  aforesaid ;  nor  sbal^ 
extend  to  any  person  or  persons,  which  in  keep* 
ing  and  preierving  the  peace,^  shall  chance  to 
commit  manslaughter,  so  as  the  said  man^ 
■Uagbter  be  not  committed  wittingly,  willingly 
and  of  purpose,  under  pretext  and  colour  of 
Jceejung  the  peace ;  nor  shall  extend  to  any 
person  or  persons,  which  in  chastising  or  cor- 
recting bis  child  or  servant,  shall  besides  his  or 
their  intent  and  purpose,  cliance  to  commit 
manskvgbter.  This  act  to  continue  until  the 
end  of  the  first  session  of  the  next  parliament. 
3  Car.  G.  4,  continued.     Former  Edition. 

*  At  a  meeting  of  aH  the  judges,  on  Satur- 
day, the  S8th  of  April,  1666,  at  8erjeant8-lnn> 
to  consider  of  such  things  as  might  in  point  of 
law  fall  oot  in  the  trial  of  the  lonl  Morley ,  who 
was  oa  Monday  to  be  tried  by  his  peers  for  a 
murder ;  they  were  all  of  opinion,  tliat  the 
statute  of  1  Jac.  for  stabbing  a  man  not  having 
first  struck,  nor  having  any  wea|>on  drawn,  was 
only  n  declaration  of  the  common- law,  and 
made  to  prevent  the  tnconveniencies  of  juries, 
who  were  apt  to  believe  that  to  be  a  provoca- 
tion to  extenuate  a  murder,  which  in  law  was 
not.    Kdyng,  54. 

Mr.  lindour  who  had  been  clerk  of  the  in«> 
dictooents  at  Hicks's-hall  a  great  many  years, 
on  being  applied  to  on  Mr.  Clietwynd's  Case, 
said  that  if  a  man  was  found  gniuy  of  man- 
staughter,  on  an  indictment  for  murder  at  com- 
mon-law, it  was  the  customi  if  he  was  indicted 
cm  the  statute  of  stabbing  likewise,  to  find  him 
Not  Guilty  on  that  statute.  Yet  in  December 
sessions  1700,  John  Cowland,  gent,  was  tried 
for  the  murder  of  sir  Andrew  Slanning,  hart,  at 
the  Rose  tavern,  in  Drury«lane,  on  three  in- 
flictaieDts.  1.  For  murder  at  common-law. 
S.  On  the  statute  of  stabbing.  3.  Upon  the 
eorooer's  inqnest  fi>r  the  niurder  of  sir  Andrew, 
when  the  jury  acquitted  him  of  the  first  indict- 
ment for  murder  at  common  law,  and  on  the 
third  for  murder  on  the  ooroi^er's  inquest,  but 
found  him  guilty  on  the  statute  of  stabbing ; 
and  be  was  executed  at  Tyburn,  December  80, 
1700.  Old  Bailey  Trials,  vol.  1,  p.  SI.  Fomir 
Ediiion. 

f  This  statute  was  enacted  in  the  time  of 
king  James  the  1st,  when  many  animosities 
arose  between  the  English  and  theScotch,  who 
nsing  daggers  were  accustomed  to  stab  many 
of  the  English^  ear  impravito,  which  could  nut 
have  been  done  by  a-  flat  sword,  the  usual 
weapon  of  the  English ;  therefore  this  statute 
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there  were  national  factions  and  jf^alousies, 
when  wicked  persons,  to  conceal  the  maliee 
lurking  in  their  hearts,  would  suddenly  stab 
others,  and  screen  themselves  from  the  law,  by 
having  the  act  looked  upon  as  the  result  of  an 
immediate  quarrel. 

That  it  was  to  be  considered,  whether  there 
was  not  evidence  to  exce[*t  this  case  from  the 
letter  of  the  law :  at  the  beginning  of  the  fray 
Ricketts  bad  a  knife  in  his  hand ;  and  it  was 
one  continued  act.  And  another  question  was, 
whetlier  there  was  not  a  struggle  ;  here  wus 
the  cake  takeu,  and  in  endeavouring  to  get  it 
again  this  accident  happens  ;  on  the  first  tak- 
ing of  the  cake,  it  is  in  evidence^  that  Chet* 
wynd  was  forced  to  extend  his  arms  to  keep 
the  other  off;  now  there  was  no  occasion  i'or 
him  to  extend  his  arms,  unless  the  other  was 
coming  to  take  it  from  him ;  and  then  a  struggle 
is  a  blow.  In  Rcueer's  case,  (cited  in  the  king 
and  Keite)  Cymbal  gave  no  stroke  but  in  strug- 
gling, and  yet  it  was  adjudgeil  but  man- 
slaughter in  Heneer.    Lord  llaymond,  143. 

If  a  man  hath  done  a  trespass,  and  is  not  con- 
tinuing in  it,  and  be  that  hath  received  the  in- 
jury shall  thereupon  beat  him  to  a  degree  of 
killing,  tliis,  saitn  the  lord  chief  justice  Holt 
(Kelyng  13S)  is  murder.  But  this  act  of  the 
deceased  is  a  trespass,  and  the  npt  restoring 
what  he  bad  taken  was  a  continuing  in  the 
trespass,  and  is  such  a  provocation  as  will  make 
it  manslaughter  at  common  law.  That  this 
statute  is  not  tu  be  literally  interpreted ;  for 
taking  up  a  candlestick  to  throw  at  another  has 
been  judged  a  weapon  draWn. 

Mere  stabbing  is  not  within  the  act ;  when  a 
man  is  taken  in  adultery  with  another  man's 
wife,  if  the  husband  shall  stab  the  adulterer,  or 
knock  out  his  brains,  this  is  bare  manslaughter. 
1  Vent.  158.     Raymond,  213.     Kelyng  137. 

A  man  must  intend  to  kill  to  be  within  the 
statute;  and  must  intend  to  stab,  for  throwing 
a  hammer  is  not  \i  ithin  the  act.  Williams*s 
case  (d)  cited  in  Kelyng  131. 

waa  designed  to  secure  defenceless  people  from 
surprize,  supposing  that  whoever  struck  would 
be  prepared.  Rex  v.  Keite.  Lord  Raymond, 
139.     Former' Edition, 

(d)    N°  l\    At  the  Sessions  in  the  Old- 
Bailey,  March  «S,  1638. 

David  Williams  was  indicted  speciaify  upon 
the  statute,  1  Jac.  for  the  death  of  Fraucis 
Marbory;  on  which  a  special  verdict  was 
Ibund,  viz.  That  upon  St.  David's  day  the 
prisoner  being  a  Welshman,  had  a  leek  in  his 
hat ;  and  that  there  was,  at  the  sanne  time, 
in  waggery,  a  jack-a-lent  in  the  street  put  up 
with  a  leek;  and  one  Nicholas  Retlman  a 
porter,  said.  Look  at  your  countryman ;  and 
the  prisoner  being  therewith  enraged,  threw 
an  hammer  at  Redman,  to  the  intent  felonious- 
ly to  hit  him:  but  missing  him,  the  hammer 
did  hit  Francis  Marhury,  whereof  he  died ; 
and  so  theftaid  David  the  said  Francis  with  tlie 
said  hammer  did  stab  and  thrust,  the  said 
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That  some  degree  of  malice  is  required  in 
this  case,  as  well  as  at  conimon  -taw :  the  act 
indeed  has  taken  away  the  necessity  of  the 
proof  of  malice,  and  laid  the  negative  upon  the 
cri minal ,  and  here  the  negative  is  proved .  The 
Intent  of  the  statute  was  to  take  away  the  be- 
nefit of  the  clergy  from  cruel  and  bloody-minded 
people;  'tis  impossible  to  conceive,  that  the 
parliament  would,  at  all  events,  condemn  to 
death  those  who  had  no  preconceived  malice. 

But  the  case  roost  strongly  insisted  and  re- 
lied on  in  behalf  of  the  prisoner,  was  Buck- 
ner^s  case  (e)  on  this  statute,  'wherein  the 
■  -  ■  ■     ■       ^ * -  ■■  ■ 

Francis  then'  not  having  any  weapon  drawn, 
nor  then  having  first  stricken  the  said  David,  it 
was  resolved  he  was  not  within  that  statute, 
1)at  guilty  of  manslaughter  at  common  law. 
>?.  Jones,  432.     1  Hale  Hist.  PI.  Cr.  469. 

This  case,  I  fear,  hath  been  the  occasion  of 
some  mistake  in  the  decision  of  questions  of 
this  kind :  I  concur  with  the  judgment,  that  it 
is  not  within  the  statute  of  stabmng,  for  it  is 
not  such  a  weapon,  or  act,  that  is  within  that 
statute ;  neither  could  he  be  found  guiltv  of 
murdiT,  but  only  manslaughter,  for  the  indict- 
ment was  for  no  more.  But  if  the  indictment 
liad  been  for  murder,  1  do  thihft  that  the 
Welshman  ought  to  have  been  convicted  there- 
of; for  the  provocation  did  not  amount  to  that 
degree,  as  to  excite  him  designedly  to  destroy 
the  person  that  gave  it  him.  Lord  Chief  Jus- 
tice Holt,  in  Mawgridge's  Case,  vol.  17,  p. 
57.    Former  Edition, 

(e)  N°  V.  The  Pbotbctor  and  Bdckner. 

Mich.    1655.    In  the  Upper  Bench.    Stiles 

Rep.  46r. 

Biickner  was  indicted  upon  the  statute  of 
1  Jac.  made  against  stabbing,  at  the  Justice* 
hall  in  the  Old- Bailey,  for  killing  of  Hor- 
wood ;  and  upon  the  evidence  given  for  the 
Protector,  the  jury  found  a  special  verdict, 
which  was  to  tliis  effect,  viz.  That  Horwood 
and  another  man  with  him  came  into  the  lodg- 
ing'ofBuckner,  being  in  Drury-lane ;  and  when 
they  were  come  into  the  lodging,  that  otlier 
man  took  down  a  sword  in  the  scabbard  which 
hung  there,  and  stood  at  the  door  of  the  cham-  I 
her  with  this-  sword  undrawn  in  his  hand,  and 
kept  the  door  to  keep  Buekner  from  going  out, 
till  they  miglu  brine  a  bailiff  to  arrest  Buek- 
ner fbr  a  debt  which  be  owed  Horwood ;  where- 
upon, upon  some  discouvpe  between  Buekner 
and  Horwood,  Buekner  takes  a  dagger  out  of 
his  pocket,  and  stabs  Horwood,  and  kills 
bini;  and  whether  this  was  within  the  sta* 
tute  of  stabbing  was  doubted  by  the  .fufy- 
Upon  tvhich  Buekner  was  committed  to  New- 
gate, and  after  the  body  and  the  cause  was  re>- 
moved  into  this  court  by  Habeas  Corpus  and 
Certiorari,  and  argued  divers  times  at  the  bar, 
and  at  last  on  the  bench : 

And  tirst  Arthur  Harris,  of  Lincoln's -inn, 
opened  the  record,  and  only  put  the  question  ; 
and  then,  on  the  behalf  of  the  prisoner  it  was 
moved,  that  he  might  bare  a  copy  of  the  re- 


judges  all  ogreetf,  because  there  was  some  pro- 
vocation and  no  preconceived  malice,  that  he 
was  not  within  the  actof  parliamept. 

cord,  andcouasel  assigned  him,  such  as  desired, 
which  the  Court  granted ;  then  it  was  prayed 
he  might  be  bailed  \  but  that  the  Court  would 
not  grant,  but  turned  him  over  to  the  marshal,  ' 
and  gave  a  day  fbr  tho  Protector's  counsel  to 
be  heanl. 

At  which  day  Twisden,  for  the  Protector, 
made  thb  question.  Whether  Buekner  was  to 
have  his  clergy  in  this  case,  or  were  debarred 
by  the  statute  or  not?  And  he  said,  this  ques^ 
tion  should  not  have  been  made  by  the  jury  aa 
they  have  done  upon  the  special  verdict,  but 
the  Court  ought  to  have  made  it ;  for  the  jury 
are  only  to  proceed  upon  matter  of  fact, 
and  not  upon  matter  of  law ;  and  he  argued, 
that  he  ought  not  to  have  his  clergy,  for  tho 
statute  of  1  Jac.  doth  not  create  the  offence, 
but  leaves  it  to  the  common  law,  and  onlj 
takes  away  the  clergy  from  the  party  that 
commits  it ;  and  to  prove  this,  1.  It  is  not 
within  the  words  of  the  sUttute,  and  iKdly^ 
It  is  not  within  the  meaning  of  the  statute^ 
neither  in  its  preamble,  nor  in  the  body, 
or  in  the  proviso  thereof;  for  Buekner  waa 
not  first  struck,  nor  had  he  a  weapon  drawn 
against  him,  although  he  was  kept  a  prisoner 
in  his  chamber,  which  was  not  a  considerable, 
but  a  slight  provocation  of  him  to  move  hini 
to  so  fool  a  fiict.  And  within  the  body  of  tho 
act,  there  are  no  acta  expressed,  but  having  a 
weapon  drawn  against  him  or  being  fim  atrock, 
and  this  enumeration  of  the  acts  exdndes  all 
other,  as  it  is  in  the  statute  of  fines,  and  in  tho 
statute  which  takes  away  clergy.  Also  tho 
reason  of  law  requires  to  allow  the  clergy  to 
one  that  is  first  stricken :  But  here  is  no  such 
reason,  and  the  party  might  have  had  his  re- 
medy against  Horwood,  for  coming  into  bia 
chamber,  and  imprisoning  of  htm,  by  an  ae«* 
tion  of  trespass ;  and  the  having  a  weapon 
drawn,  was  a  reason  for  the  other  to  defend 
himself. 

Pinch  (Heneage)  for  the  prisoner  argued, 
that  the  prisoner  was  only  guihy  of  felony  at 
the  common  law,  and  is  not  within  the  statute, 
by  which  his  clergy  should  be  taken  away. 
For  first,  the  statute  is  to  be  literally  interpret- 
ed, because  it  is  made  in  restraint  of  the  com- 
mon law,  and  it  was  made  only  to  prevent 
feuds  betwixt  the  English  and  the  Scottish  na- 
tion, jirhicli  were  then  apt  to  break  forth,  and 
the  qqarrel  here  was  not  a  drunken  and  sudden 
quarrel,  but  acted  upon  deliberatioo,  and  here 
is  an  assault  so  great  used  a^insitbe  prisouer, 
that  it  amounts  to  the  striking  of  him,  4S  E. 
3,  f.  41, 48.  E.  3,  f.  7.  and  the  imprisonment  of 
him  is  more  than  an  assault,  and  here  ia 
found  a  foroible  entry  into  his  eliamber,  and 
the  sending  for  a  bailiff,  and  the  standing  at  hio 
ehamber  door  with  a  sword  In  the  party's  hand, 
though  not  drawn,  which  is  as  much  in  ef- 
fe(t  as  if  it  had  been  drawn  ;  and  S3  Car. 
the  elergy  waa  allowed  to  two  persoof  that 


»9] 


Jot  the  Murder  of  Thomas  RicketU, 


A.  D.  174d. 


[310 


The  Connfel  for  the  Crown,  in  reply  to  the 
vrgumeots  and  cases  instated  upoo  on  behalf 
of  the  prisoner,  sabmitted  to  the  Court,  whether 

aided  and  aaaisted  a  third  person  in  atahhtnig^ 
ef  a  fourth  •man,  and  that  because  the  clergy 
shall  not  be  taken  away  by  intendments. 

Qlyn  (chief -justice).  The  statute  hath  not 
been  so  favourably  construed  as  iiath  been 
argued,  for  here  is  no  stroke,  nor  weapon 
drawn  for  his  present  defence,  as  tlie  statute 
intends ;  and  stabbing:  with  a  tobacco-pipe,  and 
with  a  halberd,  hath  been  adjot1((ed  to  be  stab- 
bing within  the  statute,  and  the  statute  dutli 
not  fay  being  first  ass^tulted,  as  this  case  is,  but 
first  stricken,  and  I  conceive  not  that  there  are 
any  words  in  the  statute  that  will  keep  you 
out  of  it. — Day  wasg^ren  over  to  the  next  term. 

4t  which  day  the  special  verdict  was  again 
repeated  bv  seijeant  ATaynard,  and  by  hioi  it 
was  argued  for  the  prisoner,  that  he  was  not 
within  the  statute  1  Jac.  of  stabbing,  because 
first,  here  was^an  unlawful  imprisoning  of  Buck- 
uer  in  hb  own  chamber,  and  this  could  not  be 
witboat  an  assault ;  next  this  statute  is  not  to 
be  literally  interpreted,  for  if  there  be  acts  of 
terror  used  against  one,  although  a  weapon  be 
not  drawn,  vet  he  is  not  within  the  statute, 
although  he  kill  another,  for  the  taking  up  of  a 
candlestick  to  strike  another  bath  been  adjudged 
a  weapon  drawn;  and  he  cited  Patye  and 
Horwood^s  Case ;  and  all  the  persons  that  came 
into  his  chamber  were  trespassers,  and  one  of 
tbem  taking  the  sword  in  nis  hand,  how  could 
U  be  known  what  mischief  might  have  been 
done  with  it  ?  Cook's  Case  14  Carol  i,  one  may 
do  a  lawful  act  by  unlawful  means,  and  although 
Buckner  did  ill,  yet  is  he  not  within  the  statute. 

Arthur  Harris  on  the  other  side  argued,  that 
tLe  act  was  stal>bing  within  the  statute,  and 
ousted  the  prisoner  of  .his  clergy,  and  that  he 
is  within  the  meaning  and  words  of  the  statute. 
The  statute  intended  to  prevent  the  killing  of 
men  suddenly,  which  is  the  worst  of  all  other 
killing;  for  it  is,  as  it  were,  to  destroy  not 
only  the  body,  bot  even  to  kill  body  and 
soot  also,  and  therefore  though  the  statute 
be  penal,  yet  it  is  not  to  be  favourably  inter- 
preted, it  Ming  made  for  the  peace  and  quiet  of 
the  natk>D.  The  killing  is  the  matter  aimed  at 
ia  the  statute,  and  it  matters  not  whether  the 
party  be  killed  with  a  fiiulchion  or  a  pistol,  as 
Wilnaais's  case  was,  thai  killed  another,  by 
throwing  a  taylor's  goose  at  him,  and  he  is  not 
vitbtn  me  saving  ofthe  statute  though  be  was 
assanlted,  and  the  other  stood  with  his  sword 
inthescabbard  in  his  hand,  36,37  Eliz.  Hanger 
and  Molin's  case  in  the  Exchequer  chamber. 
The  words  of  the  statute  are,  **  not  being  first 
strnck  ;**  but  an  assault  is  not  a  striking,  and 
so  he  is  out  of  the  letter  of  the  statute ;  and 
here  is  no  weapon  drawn,  for  the  sword  was  in 
the  scabbard,  which  is  no  more  than  a  staff  in  a 
man's  band,  stat.  6  £.  6.  c.  4,  and  it  is  like  a 
Ifistol  nncocked ;  and  if  the  sword  had  been 
drawn  it  would  not  have  altered  the  case,  be- 
caive  it  was  not  in  Horwood's  hand,  who  was 


(since  the  only  points  insisted  upon  by  Way  o^' 
defence  for  tlie  prisoner,  were  questions  of  law* 
in  which  the  jury  were  to  be  guided  by  their 

slain,  bot  in  another's,  and  you  cannot  extend 
the  statute  further. 

Glyn  (cluef-justice).    Will  .  yon    have   it 
argued  any  more  ? — Kmch,  No. 

Gfyn  (chief  justice.)  I  have  considered  of 
the  verdict,  and  (^wsulted  with  the  statute,  and 
advised  with  all  the  judges,  and  they  are  of  my 
opinion.  This  is  a  good  law,  and  to  be  inter- 
preted strictly,  yet  I  bold  the  prisoner  is  not 
within  it,  for  the  scope  of  the  statute  appears 
by  the  preamble,  the  body,  and  sSvina:  of  it« 
which  do  all  confirm  my  opinion.  My  first 
reason  is,  because  I  find  that  the  intent  of  tlie 
statute  is  against  sodden  killing ;  but  here  was 
not  a  sudden  killing,  and  the  statute  takes  not 
away  the  clergy  from  all  maimer  of  man- 
slau|;hter;  ^and  here  was  a  trespass  and  an 
imprisonment  acted  against  the  prisoner  before 
be  billed  Horwood,  and  so  the  act  was  not  sud- 
denly done.  Sdly,  The  body  ofthe  set  seems  to 
mean,  that  there  ought  to  be  malice  in  the  case, 
and  it  doth  not  intend  we  should  stick  to  the 
very  words  of  it ;  and  here  the  party  slain 
might  have  foreseen  the  danger,  and  defended 
himseUt  3rdlv,  The  proviso  excepts  divers  par- 
ticulai*s  out  of  the  law,  and  the  word  killing  is 
only  in  the  proviso,  so  that  there  is  provision 
made  bow  the  statute  shall  be  interpreted,  viz. 
That  it  must  be  sudden  killing,  which  is  not  so 
here,  for  there  are  provocations,  and  time  inter - 
venient  betwixt  them  and  the  stabbing,  and  the 
verdict  finds  no  pre-conoeived  malice,  and  the 
statute  extends  to  no  other  killing  by  the  pro- 
viso. 'And  if  one  be  assaulted  by  thieves  which 
have  no  sword  drawn,  and  the  party  assaulted 
stabs  one  of  the  thieves,  he  is  not  within  the 
intent  of  \he  statute,  althongh  he  be  within 
the  words  of  it ;  or  if  one  l^  assaulted  in  his 
house,  and  the  assanltor  hath  no  weapon  drawn, 
and  one  of  the  assaulters  be  shot,  yet  the  party 
assaulted  is  not  within  the  statute.  15  Car.  in 
Davy  and  Williams's  Case,  it  was  adjudged  by 
all  the  judges,  that  he  that  killed  another  by 
throwing  a  hammer  at  him  was  not  within  the 
statute,  because  there  was  a  preceding  prove* 
cation  of  him.  And  if  two  assault  a  third  per- 
son,  and  one  of  them  strike  the  third  person, 
and  the  third  person  kills  the  other  that  did  not 
strike  him,  I  do  not  conceive  he  is  within  the 
statute,  for  it  is  the  assault  of  both,  and  shall 
be  also  adjudged  the^triking  of  both. 

Ask  (justice)  held  he  was  within  the  stii- 
tute,  because  it  was  not  unlawful  to  come  to 
arrest  him,  and  here  was  no  weapon  drawn,  and 
so  it  was  adjourned  to  another  day. 

At  which  day  Buckner  was  asain  brought  to 
the  bar.  Ask  (justice)  repeats  the  specid  ver- 
dict, and  made  the  Question,  Whether  this  fact 
of  Buckner  be  witnin  the  statute  of  1  Jac. 
enacted  against  stabbing?  And  he  argued  that 
it  was,  and  that  Buckner  could  not  have  his 
clergj,  because  the  statute  shall  be  taken  be<- 
neficially  for  the  commoDwealthi  and  not  for 
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Opinion)  the  facts  proved  and  adoutted,  did  not 
Clearly,  in  the  first  place,  amount  to  murder  at 
common-law ;  and  mthe  second  place,  whether 

the  prisoner,  who  is  a  particular  person,  and 
the  intent  of  the  statute  is  to  take  away  the 
derficv  for  some  felony ;  neither  bv  the  com- 
mon-law, nor  by  the  law  of  God  is  there  clergy 
given  for  killing  a  man,  and  it  was  the  Popisb 

J»ower  that  introduced  the  clergy  to  be  given 
or  manslaughter,  and  also  for  murder,  in  dimi- 
nution of  the  common -law,  and  of  regal  power, 
yea,  and  of  the  law  of  God  also ;  and  if  a 
woman  kill  fne,  she  shall  not  have  lier  clergy, 
but  be  hanged ;  which  shews  that  by  the  com- 
mon-law the  clergy  was  not  given  for  man- 
slaughter. And  by  the  law  of  God  I  find  no 
difference  between  murder  and  manslaughter, 
ibr  it  makes  no  difference  between  hot  blood 
and  cold  blood,  as  we  d<^  now  distingmsh  ;  and 
every  word  in  the  statute  methinks  doth  take 
away  the  clergy  by  way  of  argument,  even 
from  the  title  of  the  act  to  the  very  end  of  it ; 
and  here  is  a  great  sin  to  be  punished,  and  great 
inconveniences  would  follow  to  admit  of  the 
clergy  in  such  cases  as  this  is,  and  here  was  a 
sudden  killing  as  the  act  expresseth,  for  it  was 
done  with  a  dagger  which  was  not  seen,  but 
suddenly  drawn  out  of  a  pocket,  and  no  weapon 
was  drawn  against  him :  for  the  provocations 
alleged,  they  cannot  amount  to  the  drawing  of 
a  weapon,  or  such  a  provocation  as  the  statute 
intends,  for  all  the  acts  done  by  Horwood 
amounted  but  to  a  trespass,  and  cannot  be  such 
a  provocation  as  should  cause  Buckner  to  fear 
his  death,  for  no  violence  was  used  to  his  per- 
son by  striking,  or  drawing  of  a  weapon,  or 
otherways,  and  the  sending  for  bailiffs  to  ar- 
rest him  cannot  be  such  a  provocation  as  the 
statute  intends,  which  is  to  put  the  party  in  fear 
of  bis  life,  and  the  party  knew  that  Hurwood 
came  with  an  intent  only  to  arrest  him,  and  not 
to  kill  hittt,  nor  did  the*  party  slain  do  any 
thing  against  Buckner  to  provoke  him ;  and 
there  is  by  presumption  of  law  a  prepensed 
malice  in  Buckner  to  kill  Horwood,  which  is 
seen  by  bis  sudden  manner  of  stabbing  him  ; 
and  Davy  and  Williams's  Case  urged  oti 
the  other  side,  is  not  like  to  this  case.  I  grant 
if  one  kill  a  thief  suddenly,  it  is  not  within  the 
statute,  for  such  killing  was  never  intended  to 
be  prevented  by  it.  The  worst  words  one  man 
can  give  another  are  not  a  sufficient  provocation 
within  the  statute,  for  sp|pking  of  words  doth 
much  differ  from  drawing  of  a  weapon :  nor  is 
;  this  a  killing  se  defendendoy  or  by  misfortune, 
but  a  killing  at  the  common-law,  and  so  the 
clergy  is  tden  away  by  the  statute,  and  those 
of  Serjeant's- inn  in  Fleet-street,  amongst  whom 
are  Barkly,  Foster,  and  Rolle,  who  have  baep 
j[udges,  are  of  my  opinion.  4 

Glyn  (chief-justice)  held  it  not  within  the 
statute.  He  argued  long  much  to  the  effect 
as  formerly ;  but  having  taken  cold,  I  could 
not  distinctly  hear  him.    Adjourned. 

This  case  was  again  argued,  Trin.  1656,  to 
inform  justice  WarburtoD|  who  was  called  to 


there  could  be  the  least  donbt  in  point  of  law, 
but  that  this  case  was  within  the  statute  of  1 
James  1.  c.  8. 

Upon  the  first  it  was  admitted,  that  to  coosti« 
tote  murder  there  itiust  be  malice. 

But  it  was  argued,  that  malice  was  of  two 
kinds :  either  express  and  in  fact,  or  implied  bj 
kw. 

That  when  one  person  kills  another  without 
provocation  it  is  murder,*  because  the  law  pre- 
sumes and  implies  malice  from  the  act  done. 

And  therefore, /wherever  any  person  kills 
another  it  is  murder,  unless  some  sufficient  pro- 
vocation appear. 

But  that  it  is  not  every  provocation  which 
extenuates  the  killing  of  a  man  from  murder 
to  manslaughter. 

A  slight  or  trivial  provocation  is  the  same 
as  none,  and  is  not  allowed  by  law  to  be  any 
justification  or  excuse  for  the  death  of  another. 

And  therefore  no  words  of  reproach  or  in- 
famy, whatever  provoking  circumstances  they 
may  be  attended  with  ;  no  affronting  gestares 
or  deriding  postures,  however  insolent  or  ma- 
licious, are  allowed  to  be  put  in  the  balance 
with  the  life  of  a  man,  and  to  extenuate  the  of- 
fence from  murder  to  manslaughter.  Kelyng 
130.  Croke  El.  779.  (f.) 

that  bench,  afler  the  former  arguments  and 
opinion  of  the  court  delivered  much  to  the  same 
manner  as  formerly,  by  Finch  for  the  prisoner, 
and  Baldwyn  for  the  protector ;  and  tberenpoa 
my  lord  chief-justice  Glyn  and  justice  War- 
burton  were  of  opinion  against  justice  Ask,  and 
so  judgment  was  given  for  the  prisoner,  that 
the  stabbing  was  not  within  the  statute,  but 
was  only  felony  at  the  common-law,  and  the 
prisoner  was  admitted  to  his  clergy,  and  burnt 
in  the  hand  accordingly.    Former' JEdition, 

*  Be  that  doth  a  cruel  act  voluntarily,  doth 
it  of  nsalice  prepensed,  3  Inst.  62. 

Some  have  been  led  into  aiistake,  by  not  well 
considering  what  the  passion  of  malice  is  ; 
they  have  construed  it  to  be  a  ranconr  of  mind 
lodged  in  the  person  killing,  for  some  conside- 
rable time  before  the  commission  of  the  fact ; 
which  is  a  mistake  arising  from  the  not  well  dis- 
tinguishing between  ha^ed  and  malice.  Eovy, 
hatred,  and  malice,  are  three  distinct  pssdeiis 
of  the  mind.  Lord  chief;Justioe  Holt  ia  Maw- 
gridge'sCase.  Former  Edition.  See  sol.  If^ 
p.  57. 

(f)S\\l.  Waits 011(1  Brains.  B.  R.1599. 

Appeal  of  murder  for  the  death  of  her  hus- 
band. The  defendant  pleaded  Not  Guilty ; 
and  upon  evidence  at  the  bar  it  appearedn  that 
two  days  before  her  husband's  death,  he  and 
the  defendant  fighting  upon  a  quarrel  then  be- 
twixt them,  the  defendant  was  hurt  in  that 
fray ;  and  the  third  day  after,  the  plaihdff's 
husband,  passing  by  the  defendant's  shop,  the 
defendant  pursued  him  suddenly,  and  the  bos- 
band's  bacK  being  towards  him,  so  as  he  per* 
ceived  him  not,^,tte  defendant  struck  him  apoo 
the  calf  of  his  leg,  whereof  he  '    -— -•- 
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shaU  be  allowed  by  law  to  be  any  excuse  for 
one  man's  attacking  another  in  such  a  manner 
as  apparently  endangers  bis  life,  and  could  not 
be  intended  merely  as  a  chastisement  for  his 
offence ;  because  na  ?iolent  acts  beyond  the 
proportion  of  the  proTocation  receive  counte- 
nance from  the  law.  . 

And  therefore  if  a  man  beats  another  that 
is  trespassing  upon  his  goods  or  lands,  and 
does  not  desist,  he  will  be  justified  by  law  ; 
because  what  he  does  is  only  in  defence  of  his 
property,  and  no  more  t)ian  a  chastisement  to 
an  ofleuder. 

But  (says  the  lord  chief  justice  Hoit)  if  one 
man  be  trespassing  upon  another,  tibeakiog  hi$ 
hedges,  or  the  like  ;  and  the  owner,  or  his  ser- 
vant, shall  upon  sight  thereof,  take  up  an 
hedge-stake,  and  kuock  him  on  the  head,  that 
will  be  murder ;  because  it  is  a  violent  act, 
beyond  the  proportion  of  the  provocation. 
Kelyng  132. 

That  applying  the  roles  of  law  to  the  present 
case,  it  was  plain,  that  the  violent  act  done, 
bore  no  proportion  to  the  provocation.  All  the 
provocation  jgfiven  was  taking  up  a  piece  of 
cake,  which  is  not  such  an  offence,  as  can  jus- 
tify the  prisoner's  attacking  the  person,  who 
took  it  up,  with  an  instrument,  thatapoarently 
endangered  his  life,  or  rather  carried  certain 
death  along  with  it. 

And  lastly,  That  Grey's  case  before  cited 
(Kelyng  64,  and  133.)  was  much  stronger  than 
the  present :  where  a  master,  who  was  pro- 
voked witli  the  neglect,  disobedience,  and  inso- 
lence of  bis  apprentice,  and  bad  therefore  a 
right  by  Jaw  to  chastise  him  ;  immediately 
upon  receiving  the  provocation,  took  up  a  bar 
of  iron,  at  which  he  was  then  working,  and 
struck  bis  apprentice,  who  afterwarda  died  of 
the  blow.  Tbis  was  by  ill  the  judgep  held  ^ 
be  munler,  ootwiAbatandiiijif  il  was  done  vpon  « 
sudden,  and  noiwitbatandmg  tbt  prpvocatioot 
and  the  right  which  iGrey  bad  es  a  maeter  to 
ooirect  bis  servant.  For  having  exoMdc4 
meesore  bereio,  what  be  did  waa  malicioas. 

Upon  the  second  indictment  it  waa  Mid,  thai 
the  gentleroea  who  bad  ai^^ued  on  behalf  ef 
the  prisoner,  had,  In  order  to  raiae  a  doubt  upon 
this  point,  in  effect  oonteoded  that  the  statute  of 
1  James  1,  should  never  be  allowed  to  compret 
bend  any  Qne  qaae  whatsoever,  or  e^t^nii  to  any 
one  offender. 

For  if  persons  indicted  upon  that  statute, 
were  to  lie  acquitted  wherever  the  case  would 
have  been  manslau^ter  at  common-law,  tl^e 
statute  would  be  entirely  frustrated,  and  bar^ 
no  kind  of  effect  whatsoever. 

Since  it  was  only  made  in  order  to  exclude 
such  persons  as  stabbed  others  upon  the  sujdden. 
not  upon  their  guard,  ffom  the  benefit  of 
clergy  ;  and  was  intendec)  as  a  sort  of  correc- 
tion to  the  common  law,  by  restraining  such 
offenders,  through  fear  of  due  punishment| 
who  were  emboldeoed  by  presuming  on  the 
benefit  of  clergy ,  allowed  by  the  oommon>law. 

But  if  it  is  to  exclude  none  from  their  clergy, 
who  at  oommon-law  woolcl  bave  been  entitled 


3iS] 

For  the  same  reason,  no  sodden  quarrel  upon 
8  s'l^fat  provocation  shall  justify  soch  an  act  of 
cruelty  as  one  man's  stabbing  another,  though 
it  is  done  immediately  in  the  heat  of  passiou. 
As  iftiro  persons,  playing  at  tables,  fall  out  in 
their  game,  and  the  one  upon  the  sudden  kills 
iQotJier  with  a  dagger ;  tbis  was  held  to  be 
munier  by  Bromley  at  Chester  assizes. 

Id  like  manner,  no  trespass  on  Uuds  or  goods 

dieil;  the  defendant,  to  excuse  himself,  af- 
lirmed,  that  he,  who  was  slain^  when  he  came 
bjr  bis  shop,  smiled  npou  him,  and  wried  his 
mmith  at  him,  and  therefore,  for  this  mocking 
of  him,  be  pursued  him.  And  it  was  much 
eoforccd  by  the  defendant's  counsel,  that  it 
was  a  new  cause  of  quarrel ;  and  so  the  stroke 
is  oot  upon  any  precedent  malice,  and  there- 
fore it  is  not  murder :  but  all  the  Court  seve- 
rally delivered  tbdr  opinions,  that  if  one  make 
a  >Hty  or  distorted  mouth,  or  the  like  counte- 
;iince  upon  another,  and  the  other  immediately 
pursues,  and  kilb  him,  it  is  murder  ;  for  it 
aball  be  presumed  to  be  malice  precedent,  and 
tiat  such  a  slight  provocation  was  not  suf- 
bcieot  ground,  or  pretence,  for  a  quarrel ; 
aod  so  delivered  the  law  to  the  jury,  that  it 
was  murder,  although  what  the  defendant  pre- 
tended had  been  true;  whereupon  the  juiy 
{Tuin^froin  the  bar,  notwithstanding  the  evi' 
dciue  fras  pregnant  against  the  defendant, 
tigiii  of  tbcm  agreed  to  find  him  not  guilty. 
Wt  the  other  four  withstood  them,  and  would 
Lot  find  it,  but  to  be  murder :  and  on  the  next 
day  morning,  two  of  the  four  agreed  with  the 
eii^'bt,  to  find  him  not  guilty  ;  and  afterwards 
tlie  other  two  consentdl  in  this  manner :  that 
they  should  bring  in,  and  offer  their  verdict  not 
cu.lty ;  aod,  if  the  Court  disliked  thereof,  that 
tiicQ  tbeyall  should  change  the  verdict,  and 
ti'i«l  bim  guilty.  And,  upon  this  agreement, 
ili«y  came  to  the  bar,  and  the  foreman  pro- 
iKiUQced  the  verdict,  that  the  defendant  was  not 
^ilty ;  and  the  Court  much  disliking  thereof, 
^\^  contrary  to  their  direction,  examined 
every  one  of  them  by  the  poll,  whether  that 
was  bis  verdict ;  and  lien  of  the  first  part  of  the 
)«Qoel,  severally  aflirmed  their  verdict,  that  the 
(lefeadaDt  was  not  guilty ;  but  the  two  last 
siRnned  how  they  agreed,  and  discovered  the 
whole  manner  of  their  agreement ;  wberenpon. 
ibey  were  sent  back  again,  and  returned,  and 
found  the  defendant  guilty.  And,  for  this 
p^ce,  Harris,  the  foreman,  was  afterwards 
DQed  icx)  marks,  and  the  other  seven,  who 
ag[reed  with  him  at  the  first,  every  of  them 
vas  fined  40/.  and  the  other  two,  who  agreed 
*ith  the  right,  although  they  affirmed,  that  it 
*^  because  they  could  not  endure,  or  bold 
^Uoy  longer  3  yet  for  that  they  did  not  dis- 
^erthe  pia^stice,  being  examined  by  poll,  but 
tffirmed  the  verdict,  were  fined  each  of  them 
^1 20/.  and  all  of  them  imprisoned  ;  bptthe 
timber  two  were  dismissed,  yet  blamed,  for  such 
>maoDer  of  consenting  in  abuse  of  the  Court. 
And  afterwards  the  defendant  was  adjndged  to 
*«  banged.    Tormer  Edition. 
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to  it,  it  can  never  hare  any  effect,  and  may  as 
well  be  repealed. 

That  wDateTer  the  reasons  miebt  be  which 
flivb  Me.  rise  to  this  statate,  the  legislature 
rtwiiiCTf  it  of  general  public  benefit,  and 
therefbre  aflerwania  continued  it  by  a  subse- 
quent law.  - 

And  if  the  statute  is  to  have  any  force  or  ef- 
fect at  alt,  there  cannot  be  a  doubt  but  that  it 
must  extend  to  the  present  ease. 

It  is  expressly  within  the  words ;  Mr.  Rtc- 
ketts  was  stabbed,  having  then  no  weapon 
drawn  in  his  hand,  and  not  having  before  struck 
the  person  who  stabbed  him. 

It  is  plainly  within  the  intention  ;  which  is 
declared  in  the  preamble  to  have  been  in  order 
to  punish  stabbing,  or  killing  upon  the  sodden, 
committed  in  rage,  or  any  other  passion  of  the 
mind,  &c. 

And  the  principal  reasons  upon  which  the 
determination  in  Buckner^s  case  is  founded, 
conclude  strongly  against  the  prisoner : 

For  it  is  there  arff  ued,  that  Bockner  was  not 
within  the  statute,  because  it  appeared  to  have 
been  made  to  prevent  sudden  kilKng,  the  worse 
of  all  killing,  of  a  person  not  upon  his  guard. 

And  secondly,  because  in  that  case  the  party 
alain  might  have  foreseen  the  danger,  and  de- 
fended himself. 

But  the  unfortunate  person  killed  in  this 
case,  had  no  opportunity  either  of  foreseeing 
the  danger,  or  of  avoiding  it,  or  making  any 
defence ;  but  was  killed  on  the  sudden,  before 
he  could  apprehend  any  dan^r. 

And  therefore  it  was  submitted  to  the  Court, 
whether  upon  the  facts  proved  and  not  denied, 
the  consequence  of  law  was  not  clear  that  the 
prisoner  was  guilty  within  both  indictments. 

Mr.  Baron  Reynolds  and  Mr.  Recorder  Ser- 
jeant Uriin,  (being  the  only  gentlemen  of  the 
long  robe  on  the  bench,  when  Mr.  Chetwynd 
was  tried)  taking  notice  of  the  points  of  law 
that  bad  arisen,  the  learned  arguments  of  the 
counsel,  and  the  many  cases  cited  upon  this  oc- 
casion, were  of  opinion,  that  it  would  be  proper 
to  have  the  facts  found  specially,  that  they 
might  be  put  in  a  way  of  receiving  a  more  so- 
lemn determiDation.  A  special  verdict  was  ac- 
cordingly on  all  sides  agreed  on,  and  drawn  up 
to  the  following  purport,  viz. 

**  The  King  against  William  Chetwynd,  the 
same  against  the  same,  and  the  same  against 
the  same. 

"  We  find  that  Thomas  Ricketts,  on  the  26th 
of  September  last,  being  a  scholar  at  Mr. 
Clare's  academy,  in  Soho -square,  was  in  a 
room  in  the  said  Mr.  Clare's  house,  in  which 
the  said  Mr.  Chetwynd  used  to  lie,  (and  not 
Mr.  Ricketts)  in  company  with  the  prisoner 
William  Chetwynd,  William  Hamilton,  Samuel 
Malcher,  and  Hannah  Humphreys,  a  maid-sei^ 
vant  in  the  said  Mr.  Clare's  family ;  that  the 
aaid  Mr.  Chetwynd,  the  prisoner,  having  his  own 
cake  in  his  hand,  which  was  a  hard  cake,  called 
a  Simpel,  and  hard  to  cut, the  deceased,  Thomas 
Ricketts,  asked  th^  said  Mr,  Chetwynd  to  give 
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him  a  piece,  upon  which  the  said  Mr.  Chet- 
wynd gave  him  a  piece ;  that  the  said  Thomas 
Ricketts  afterwards  asked  him,  the  said  Chet- 
wynd, to  give  him  some  more  of  his  cake, 
wnich  the  said  Chetwynd  refused,  and  there- 
upon, the  said  Chetwynd  went  out  of  the  said 
room  with  his  cake  under  his  arm,  and  the 
deceased  followed  him  out  of  the  said  room  ; 
upon  which,  the  said  Chetwynd  returned  again 
into  his  said  room,  and  went  to  his  own  bureau, 
and  cut  another  piece  of  the  cake  for  himself; 
the  said  Ricketts  offered  to  lend  the  said  Chet- 
wynd his  knife  to  cot  the  cake,  and  at  the  same 
time  puUeil  his  knife,  beiu^  a  clasped  knife, 
out  of^  his  pocket,  and  opened  it ;  but  the  said 
Chetwynd,  refusing  to  make  use  of  the  said 
Ricketts's  knife,  saying,  he  had  a  knife  of  his 
own,  the  said  Ricketts  pot  up  his  knife  again  ; 
and  immediately  after  this,  the  said  Chetwynd 
being  then  at  his  bureau,  cut  off  a  piece  of  the 
said  cake  with  his  own  knife,  being  a  common 
knife,  and  such  as  Mr.  Chetwynd  and  his 
icbool-fellows  generally  used,  and  laid  the 
same  piece  of  cake  upon  the  top  of  his  bureau 
for  himself;  that  the  said  Chetwynd,  standing 
then  with  his  back  to  the  rest  of  the  company, 
was  putting  the  rest  of  His  cake  into  his  bureau, 
and,  whilst  he  was  so  doing,  the  deceased  came 
up,  and  put  his  hand  over  the  said  Mr.  Chet- 
wynd's  shoulder,  whereupon,  the  said  BIr. 
Cnetwynd  raising  his  arms,  said  to  the  said 
deceased.  Don't,  Mr.  Ricketts ;  the  ssid  Mr. 
Rickette  immediately  snatched  the  said  piece 
of  cake  away,  against  the  consent  of  the  said 
Mr.  Chetwynd,  which  lay  upon  the  top  of  the 
said  bureau,  and  went  up  to  the  said  maid-ser- 
vant, who  was  about  two  or  three  yards  off,  and 
said,  laughing,  Hannah,  I  have  got  a  piece  of 
Mr.  Chetwynd's  cake,  which  he  shewra  to  her 
in  his  hand  ;  that  thereupon  immediateljr  the 
said  Mr.  Chetwynd  followed  the  deceased]^  with 
his  knife  in  his  nand,  and  demanded  the  said 
Mr.  Ricketts  to  return  him  his  piece  of  cake ; 
the  deceased,  Mr.  Ricketts,  returned  no  answer 
to  this,  but  continued  laughing,  and  did  not  re- 
turn the  piece  of  cake ;  upon  which,  Ihe  said 
Mr.  Chetwynd  struck  the  said  Mr.  Ricketts 
back-handed,  whh  the  said  knife  which  he  had 
kept  in  his  hand  all  along,  and  with  which  he 
had  cut  the  said  cake,  (the  said  Ricketts  being 
then  onl V  in  his  waistcoat,  which  was  at  thai 
time  unbuttoned)  and  gave  him  a  wound  upon 
the  right  side  of  the  belly  below  the  navel, 
which  penetrated  into  the  cavity  of  the  belljf 
(the  deceased  not  having  before  struck  the  pn« 
soner,  and  not  having  at  that  time  any  weapon 
in  his  hand ;)  that  immediately  after,  the  de- 
ceased cried  out,  Hannah,  Chetwynd  has  stab- 
bed me ;  and  then  the  said  Hannah  said  to  the 
prisoner,  What  have  you  done  P  Upon  which 
the  prisoner  looked  on  the  said  Hannah  with 
concern,  and  said.  If  I  have  hurt  Mr.  Ricketts, 
I  am  sorry  for  it.  We  find  that  there  never 
had  been  any  quarrel  or  malice  between  the 
deceased  and  the  prisoner,  but  that  they  con- 
stantly had  hved  in  friendship  together;  and 
wa  find  likewisci  that  the  deceased  was  about 
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the  ajjre  of  nineteen,*  and  Wr.  Chetwynd  about 
the  age  of  fifteen  ;  and  that  of  this  wound  the 
deceased  died  on  the  S9th  of  the  said  Septem- 
ber :  and  whether  upon  the  whole,  the  prisoner 
is  guilty  of  all,  or  any  of  the  set eral  indict- 
ments, the  jurors  submit  to  the  judgment  of  the 

Court (Signed,)     Allen  Evans,  Samuel 

Boiler,  Charles  Carletop,  Francis 
How,  Benjamin  Ingram,  Jacob  Lebat, 
Jonathan  Alderton,  Peter  Arch  a  mho, 
John  Arehambo,  Benjamio  Tickoer, 
John  Holmes,  Thomas  Hogg." 


Soon  after  this  Trial,  Roger  Drake,  esq.  and 
other  friends  of  Mr.  Ricketts,  laid  the  following 
Case  before  sir  John  Strange : 

The  Kino  against  Chitwtmo. 

The  defendant  was  tried  the  last  sessions  at 
the  Old  Bailey  for  the  murder  of  Mr.  Thomas 
Ricketts,  and  the  jnry  brought  in  the  following 
Special  Verdict : 

*^  That  Thomas  Ricketts,  on  the   S6th  of 
September  1743,  being  a  scholar  at  Mr.  Clare's 
academy  io  Sobo -square,  was  in  a  room  in  the 
said  Bfr.  Clare's  bouse  in  which  the  said  Chet- 
wynd used  to  lie  and  not  Mr.  Ricketts,  in  com- 
panv  with  the  prisoner  "William  Chetwynd, 
William  Hamilton,  Samuel  Malcfaer,and  Han- 
nah Humphreys  a  maid-senrant  in  the  said  Mr. 
Clare's  family.    That  the  said  Mr.  Chetwynd 
the  prEsoaer  bavhig  his  own  cake  in  his  band, 
wbidh  was  a  hard  cake,  called  a  Symnel,  and 
bard  to  cut,  the  deceased  Thomas  Ricketts 
asked  him  for  a  piece  of  it,  which  the  said  Mr. 
Chetwynd  gave  him.     That  the  said  Thomas 
Ricketts  afterwards  asking  the  said  Chetwynd 
to  give  biro  some  more  of  his  cake,  the  said 
Chetwynd   reftised,  and  thereupon   the  said 
Chetwynd  went  out  of  the  said  room  with  his 
cake  ander  his  arm,  apd  the  deceased  followed 
him  out  of  the  said  room ;  upon  which  the  said 
Chetwynd  returned  again  into  his  said  room, 
and  went  to  bis  own  bureau  and  cut  another 
piece  of  cake  for  himself:  the  said  Ricketts 
offered  to  lend  the  said  Chetwynd  hii  knife  lo 
cut  the  cake,  and  at  the  same  time  pulled  bis 
knife  (being  a  clasp  knife)  out  of  bis  pocket  and 
opened  it ;  but  the  said  Chetwvnd  reftising  to 
make  use  of  Mr.  Ricketts's  knife,  saying  he  had 
one  of  his  own,  the  said  Ricketts  put  op  his 
knife;   and  immediately  after  this  the  said 
Chetwynd  bei6g  then  at  his  bureau,  cut  off  a 
piece  of  the  said  cake  with  his  own  knife  (being 
a  common  knife,  and  such  a  one  as  the  said 
Chetwynd  and  his   school-fellows   generally 
used,)  and  laid  the  same  piece  of  cake  upon  the 
top  of  his  bureau  for  himself.    That  the  said 
Coetwyod,  standinp;^  then  with  his  back  to  the 
company,  was  pnttmg  the  rest  of  the  cake  into 

*  That  Mr.  Ricketts  was  abont  nineteen 
years  of  age  was  admitted :  no  eridence  being 
offered  as  to  the  age  of  the  prisoner,  the  jury 
formed  thehr  judgment  thereof,  on  seeing  him. 
Farmer  Edtlion, 


his  bureau ;  and  whilst  he  was  so  doiiipf,  the 
deceifkcd  came  up  and  put  his  hand  over  the 
said  Chetwynd 's  shoulder,  whereupon  the  said 
Mr.  Chetwynd  raising  his  arms  said  to  the  de* 
ceased,  Dun't,  Mr.  Ricketts  ;  and  the  said  Mr. 
Ricketts  immediately  snatched  tiie  said  piece  of 
cake  away  against  the  said  Chetwvnd's  consent, 
which  lay  upon  the  top  of  the  said  bureau,  and 
went  to  the  said  maid-servant  about  two  or 
three  yards  off  and  said,  laughing,  Hannah,  I 
have  got  a  piece  of  Chetwynd's  cake,  which  he 
shew^  to  her  in  his  hand ;  that  thereupon  im- 
mediately the  prisoner  Mr.  Chetwynd  followed 
him  with  his  knife  in  his  band,  and  demanded 
the  said  Mr.  Ricketts  to  return  his  ])iece  of 
cake ;  the  deceased  Mr.  Ricketts  returned  no 
answer  to  this,  but  continued  laughing,  and  did 
not  return  the  piece  of  cake,  uuon  which  the 
prisoner  struck  him  back- handed  with  the  said 
knife,  which  he  had  kept  io  bis  hynd  all  along, 
and  with  which  be  bad  cot  the  said  cake,  the  nSd 
Ricketts  being  then  only  in  his  waistcoat  which 
was  then  unbuttoned,  and  gare  him  a  wound 
upon  the  right  side  of  the  belly  below  the  navel, 
which  penetrated  into  the  cavity  of  the  belly, 
the  deceased  not  having  before  struck  the  prit- 
soner,  and  not  having  at  that  time  any  weapon 
in  his  hand.  That  immediately  after  the  de- 
ceased cried  out,  Hamiab,  Chetwynd  has  stab- 
bed me ;  and  then  the  s^id  Hannah  said  to  the 
prisoner.  What  have  you  done?  Upon  which 
the  prisoner  looked  on  the  said  Hannah  with 
concern,  and  said,  If  1  have  hurt  Mr.  Ricketts 
I  am  sorry  for  it.  We  find  that  there  never 
had  been  any  qoarrel  or  malice  between  the 
deceased  and  the  prisoner,  but  that  they  con- 
stantly had  lived  m  friendship  together.  We 
find  likewise  the  deceased  was  ah<Nit  the  age  of 
nineteen,  and  Mr.  Chetwynd  about  the  age  of 
fifteen,  and  that  of  this  wound  the  deceased 
died  upon  the  99tb  of  the  same  September. 
And  whether  upoo  the  whole  the  prisoner  is 
guilty  of  all  or  any  of  the  several  indictments, 
3ie  jury  submit  to  the  Court." 


Mr.  Chetwynd  is  still  in  Newgate ;  it  is  ap- 
prehended Mr.  Chetwvnd  will  apply  to  his 
majesty  for  a  pardon  beiore  the  special  verdict 
is  argued,  or  if  not  he  will  do  so  afterwards,  in 
case  thejad^  should  be  of  opinion  that  the 
fads  stated  m  the  special  veraict  should  be 
murder.  To  prevent  this,  and  bis  escaping 
the  justice  doe  for  his  offence,  if  the  la^  de- 
clares him  to  be  guilty  of  murder,  it  is  pro- 
posed to  bring  in  an  appeal  qf  murder,  and  to 
that  end  your  opinion  is  desired. 

Q.  Whether  the  offence  found  by  the  special 
verdict  is  murder  or  manslaughter  P 

*  I  am  strongly  inclined  to  think  this  will 
*  be  adjudged  to  be  murder.' 

The  deceased's  father  and  eldest  brother  are 
both  resident  in  Jamaica.  It  is  apprehended 
that  an  appeal  if  brought  must  be  brought  by 
the  eldest  brother,  who  is  the  heir  at  law  of  the 
deceased. 

Ct.  Whether  such  appeal  can  be  brought  by 
Mr.  Barbam  and  Messrs.  Drake  and  Long,  Ibf 
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and  OD  hii  behalf ;  or  most  (he  same  be  brought 
by  the  heir  ia  pereoo  ? 

*  The  appeal  must  be  commenced  by  the 

*  heir  in  person  if  he  ib  of  full  age,  if  not  by 
'  guardian.' 

As  the  heir  is  resident  in  Jamaica,  and  it  will 
be  some  time  before  he  can  be  in  England,  and 
as  a  year  and  a  day  from  the  time  of  the  death 
is  allownl  for  brioi^iog  such  appeal,  so  if  Air. 
Chetwynd  should  in  the  mean  time  obtain  his 
pardon, 

.  Q.  Whether  he  will  upon  pleading  such  par- 
don be  discharged  out  i}i'  custody  without  bail, 
and  if  so  and  be  cannot  afterwards  be  appre- 
hended within  the  year  and  day,  bow  is  the 
appellant  to  save  the  benefit  of  his  appeal  f 

'  If  there  is  no  appeal  commenced  when  the 

*  pardon  is  pleaded,  I  hardly  think  the  Court 

*  will  require  bail  qpuu  allowinff  the  pardon ; 

*  but  it  will  be  proper  to  shew  tnat  the  heir  is 
'  expected,  and  in  order  to  give  time  for  bis 

*  appearing  it  may  be  proper  to  enter  careats, 
'  and  desire  to  be  beara,  as  a  means  to  procure 


f  be  any  objection,  that  the  appellee  is  not  ap- 

<  prehended  within  the  year.* 

.    Qm  Whether  an  appeal  may  be  brought  im- 
mediately, or  roust  the  appellant  wait  the  de- 
termination of  tlie  special  verdict  ? 
*  The  appeal  must  be  commenced  within 

*  the  year  and  day,  and  the  appellant  ii  not 

<  bound  to  wait  the  determination  of  the  sue- 

*  cial  verdict  before  he  commences  it.    The 

*  Court  perhaps  rosy  give  the  appellee  time  to 
*.  plead  upon  that  account,  but  this  should  be 

*  opposed.' 

CI.  Whether  the  appellant  is  obliged  to  enter 
into  any  recognizance  with  sureties  to  prose- 
cute his  appeal  with  effect ;  and  suppose,  upon 
trying  such  appeal  the  jury  find  the  offence 
only  manslaughter;  is  the  appellant  or  his 
sureties  liable  to  any  damage,  fine  or  punish- 
ment for  bringing  such  appeal  ? 

'  The  giving  pledges  to  prosecute  is  recited 

*  in  the  writ,  and  1  believe  there  is  some  secn- 
'  rity  given  to  the  sheriff  before  he  serves  the 

*  wnt,  though   in  Bambridge's  case  it  was 

*  omitted.    But  it  is  out  i>f  doubt,  if  the  jury 
'  find  it  to  be  manslaughur,  that  will  be  a  sun 

*  ficient  proeeculing  it  with  effect,  and  protect 

*  the    appellant  and   his  sureties   from    any 

*  damage,  fine  er  imprisonment.' 

If  the  defendant  should  be  found  guilty  upon 
the  appeal, 

Q.  Whether  the  king  can  reprieve  or  respite 
the  execution  of  the  judgment,  or  any  otherwise 
interfere  ihereiu  ? 

'  I  apprehend  that  upon  a  conviction  of  mur- 
'  der  on  an  appeal,  the  crown  cannoC  interfere.' 

Upon  the  whole,  under  the  circnmstauces  of 
this  case,  your  opinion  is  desired, 

Q.  Whether  it  is  advisable  for  Mr.  Ricketts 
to  appeal  in  case  Mr.  Chetwynd  should  obtain 
a  pardon ;  or  would  such  a  proceeding  be  con 
sidered  as  severe  or.vindictive  f 


*  The  youth  of  the  offender,  the  saddennesa 
of  the  action  anattendeil  with  any  aggravating 
circumstances,  and  the  friendship  which  the 
jury  find  to  have  subsisted  to  the  moment  of 
the  fatal  accident,  make  me  incline  to  think, 
that  even  the  appellant,  if  he  should  succeed 
in  bis  suit,  would  hardly  insist  upon  the  rigour 
of  the  law ;  and  then  considering  be  is  now 
abroad,  I  think  the  gentlemen  who  have 
hitherto  prosecuted  and  obtained  the  present 
verdict,  will  be  well  justified  in  acquiescing^ 
under  the  pardon,  (supposing  the  king  should 
If  rant  it)  atW  they  have  laid  the  state  of  the 
case  properly  before  those  through  whose  hands 
itisto  take  Its  progress.'*        J.  Stbamob. 

3l8t  October,  174S. 


After  the  beforementioned  Special  Verdict 
was  found,  the  relations  of  tite  prisoner,  who 
were  persons  of  some  figure  in  the  world,  had  a 
meeting  with  his  counsel  to  consult  what  was 
roost  proper  to  do  in  this  affair,  whether  to  en- 
deavour the  bringing  on  the  arguing  of  the 
special  verdict,  or  immediately  to  apply  to  his 
majesty  tor  a  pardon. — ^The  counsel,  considering 
the  youth  ot  the  prisoner,  and  the  length  of 
time  he  might  lie  in  Newgate,  before  the  de- 
termination of  the  special  verdict,  advised  the 
applying  directly  to  his  majesty  for  a  pardon.— 
Whereupon  the  following  Petition  was  deli- 
vered to  the  lords  justices,  (the  king  being  thea 
at  Hanover)  viz. 

To  their  Excellencies  the  Lords  Jmtiees  in 
Council ;  The  bumble  PKrrrfOiv  of  Wil- 
liam Chctwtnd,  an  Infant  of  llie  age  of 
15  years, 

Most  humbly  sheweth ;  Tliat  the  petitioner 
was  tried  at  the  last  sessions  of  Oyer  and  Ter- 
miner at  the  Old-Bailey,  on  three  indictments 
preferred  against  him  in  the  name  of  his  ma- 
jesty, for  the  murder  of  Thomas  Ricketts  his 
school -fellow,  on  the  trial  whereof  the  jurv 
brought  in  a  special  verdict  in  the  words  foU 
lowing,  viz. 

<*  That  Thomas  Ricketts,  on  the  36th  day  of 
September  last,  being  a  scholar  at  Mr*  Chtre^s 
academy  in  Soho-square,  was  in  a  room  in  the 
said  Mr.  Clare's  house,  in  which  the  said  Chet- 
wynd used  to  lie  and  not  Mr.  Ricketts,  in  com* 
pany  with  the  prisoner  William  Chetwynd, 
WiUiam  Hamilton,  Samuel  Malcher,  and  "Han- 
nah Humphreys  a  maid  servant  in  the  said 

.  *  Concerning  appeal  for  murder,  see  in  vol. 
13,  p.  1199,  the  opposite  sentiments  expressed 
on  the  one  hand  by  lord  Nottingham,  lord 
chief  justice  Treby  and  others,  and  on  the  other 
by  lord  chief  justice  Holt :  and  what  oc- 
curred in  the  course  of  the  proceedings  in  the 
case  of.Bigbye  v.  Kennedy,  as  reported  by 
Burrow.  See  also  Mr.  Home's  speech  in  the 
report  of  his  trial  for  a  libel,  a.  d.  1777. 

N.  B.  At  the  end  of  the  first  paragraph, of 
the  note  in,  p.  1199  of  vol.  IS,  should  havebeni 
added  the  words  *<  respecting  the  merits  of  the 
appeal  for  murder." 
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]lir.€]«^«finily.  Thftt  tha  «Hd  Mr.  Ch€C» 
W5i»i»  tbe  prifloner^  iuiHag  hi*  ovn  cake  in 
his  kMirf,  vbieb  ww  a  hwd  cike  calM  a 
nmoclyaa^  hwA  to  eot;  the  deoeMtd,  Tbo- 
mm  Rkdratti^aaked  hioi  far  a  piacse  of  it»  which 
tbo  aaid  Chdiryad  mme  him.  That  thawld 
Tboowa  Ritketta  afterwaida  aakii^r  the  said 
Clieurysfl  ta  gi?e  him  some  mwa  of  hia  eahe, 
the  miA  Cbctwyad  refuaeA;  and  IherenpoB  the 
said  Ghatir^ad  tremt  oat  of  the  aaid  roooa  with 
bis  eafee  ualder  his  antt,  and  thadeoeaaad  fol- 
lowed him  out  ef  theiaid  raoaa ;  vpon  which 
the  aaid  OheCwynd  retunwd  ai^n  inco  the  aaid 
room,  and  w«atto  hia  own  buikaa,  and  cot  an- 
other piece  of  the  cake  fa»  hioMelf ;  the  said 
ftickelta  offered  to  lend  the  aaid  Chetwjpnd  hia 
knife  to  cot  the  cake,  and  at  the  same  time 
polM  hia  knife  (bnoir  a  olaaped  knift)  out  of 
hia  packet  and  opened  it;  hut  the  said  Cbet* 
wjrnd  rrfasinf  to  nmke  asa  of  Mr.  RickHta's 
knife,  aajioiT;  he  had  a  knife  ef  hia  own^  the 
aaid  Mr.  Bjckatta  not  np  his knifeagain;  and 
immediately  aHwttia  thesaid  Chetwy  nd,  beinir 
then  at  his  btirsaMy  cut  off  a  piece  of  the  said 
cake  with  hia  dwn  knifi^  '^vofT  *  common 
knife,  and  saeh  ,a  ooa  as  the  said  Chelwynd 
and  hia  aahool-fellows  generally  uaed,  and  laid 
the  aame  piece  of  cake  npon  the  top  of  his 
horean  fbr  himself.  That  the  aaid  Cbetwynd 
standihg  there,  with  hie  back  tofhe  reit  of  the 
oooapai^,  was  potliof  the  rest  of  hia  cake  into 
hiebareao,  and  whilst  he  waaao  doinf  ,  the  do* 
«Msed  came  op  and  put  his  band  ov^er  the 
said  Chetwynd's  aheuldcr ;  whereupon  the  aaki 
Mr.  Cbetwynd,  nusiog*  hia  arma,said  to  the  d^ 
ceaaad,  Don't,  Mr.  Ricfcetts ;  and  the  said 
Mr.  fUekfltia  imnedkteijr  Matched  the  said 
piaeo  of  Qpihe  away,  afaiost  the  said  Chtft- 
wynA^DMOt^  which  wj  npon  the  top  of  the 
aaid  bnraaa,  and  went  to  the  said  maiil-sertaat 
abont  two  or  three  yarda  off*,  and  aaid,  laoghina, 
Hannah,  I  bnre  got  a  pieoe  of  Chelwynd'a' 
cake,  winch  he  shewed  her  b  hia  band.  That 
thereapen  immediately  the  priMtoer,  Mr.  Ghel-> 
wy nd,  Mbwed  him  with  his  kttife  m  bn  band, 
and  detandcd  tbeaaid  Mr.  Ricketlito  ratora 
Mm  hia  piece  of  cake;  the  decaasad  Mr. 
Ricketto  letamed  ne  anawerhrthis,  bel  can* 
tinned  langking,  and  dkl.oot  istnm  the  pieoe  of 
cake;  open  whteh  the  prisoner  strook  him 
back-lianded  with  the  mid  knife  whieh  he  had 
kept  in  bis  hand  all  along  (and  with  which  he 
had  enl^the  aaid  ttdie.)  tbeaaid  RIeketta  being 
then  ^Ip  in  hia  waistcaal,  which  waa  then  tin* 
bitttonad. 


,  and  me  him  a  wennd  anon  the  right 
aide  of  the  belly,  hetow  the  navalft  which  pa- 
netrated  into  the  cavity  of  the  belly,  the  de- 
eanMd  not  baf  ui|r  kefei^  stmuk  the  prisoner, 
and  net  ha?in|rat  that  timh  any  weapon  in  hia 
band.  •  That  immediately  afUr  the  deoeaaed 
cried  nnl»  Bannah,  Cbetwynd  baa  alabfaed  me; 
and  than  the  said  liannah  aiid  to  the  prisoner. 
What  have  you  done  ?  Upon  wbioh  the  cidd 
priaober  looked  upon  the  and  Ilpnnth  with 
ooneem,  nnd.aaU,  If  1  haw  hart  MK  Riekstta 
1  am  aosry  for  it»  W«  find  them  nerer  ha<( 
been  any  quarrel  or  aufioa  hiMaiit  the.  dn« 
VOL.  XVIII. 


eeabed  aad  the  prisoner,  bnt  that  thty  ean^ 
atantlp  had  lired  in  friendship  together;  wn 
find  hkewiae  tliat  the  deeaaaad  was  ahont  tho 
age  of  nmeieen,  and  Mr.  Cbetwynd  about  the 
Ofeof  afteen;  and  that  of  thia  wound  the  do* 
eaaaad  died  the  S9th  of  the  aame  Septamher  ; 
and  whether  upon  the  whole,  the  prisoner  k 
guilty  of  all  or  any  of  the  aeTcrai  indiotmenii) 
the jnryaubroit to theCourt"  Thataait  ia  an- 
preasly  fbund,  by  this  special  verdiet,  that  them 
nerer  had  been  any  quarrel  or  mahoe  between 
the  deceaaad  and  the  petitioner,  but  thatthey 
oonstanay  Kred  in  firieodahip  U^fetber ;  and  m 
the  fatal  unhappy  wound  your  petitioner  gaff 
the  deoeaaed  wna  the  efihot  of  a  sudden  and 
instant  proveoatioo,  and  fbr  whieb  he  hm  crd# 
auice  been,  and  atill  is,  under  tlM  deepeat  and 
moat  ioeanaolable  aMietion,  and  as  the  pdi* 
titiouer  had  net  the  aaea^  ramoto  apprehenaton 
of  murdering  the  deceased,  and  in  rtgard  tn 
year  petitioner's  tendar  agew 

Your  petitioner  meet  humbly  hopes  he  may, 
imder  all  the  eiranmatancea  of  thb  uttfbrtunatt 
caae,  be  eonsidered  m  a  proper  object  ef  the 
royal  mercy;  which  your  petitioner  meat 
humbly  prays  your  CKoellencies  wiH'  be  gva« 
ciaoaly  pleaaed  to  extend  to  him,  by  granting 
bim  the  royal  pardon  Ibr  the  -aaid  offimoa. 
And  your  petitioner,  as  in  the  strictest  gratitade 
and  duty  bound,  shall  e? er  pray,  &c. 

When  their  lordships  wem  pleased  to  refer  it 
to  the  Attorney  and  Solicitor-Gisneral,  who 
made  the  foUowiog  report  thereupon : 

A  Copy  of  the  Rcpoet  of  his  Majesty's  At- 
ToaifBT  and  Soucrroa-GiMBKiL,  on  BIr. 
Chetwynd's  Petition. 

<'  To  the  KiBf 'a  moat  exosllent  Miyoily  it 

Council; 

^  May  it  pleam  your  majesty ;  In  bamble  ohe» 
dienee  to  their  eacellsncica  the  kxds  jastioci 
commaads  signified  to:  us  hy  Mr.  Stone,  by  hia 
letter  of  f  5tb  of  October  last,  directing  us  to 
take  the  annexed  Petition  of  William  Cbetwyad^ 
an  infiiot  ef  the  age  of  fifteen  years,  into  coo* 
sidsration,  and  report  our  opimons  what  may  be 
pmper  te  be  done  therein ;  we  bare  taken  the 
aame  into  coMadenti6n«  after  baring  been  at« 
tended  by  the  agent  and  cooumI  of  the  pett* 
tiooer,  and  atoo  by  the  agent  aad  oouaoel  fbr 
Mr.  Rogir  Drake  and  Mr.  Deeaton  Long^ 
under  whom  cam  Thdmaa  Ricketto  the  de« 
ceaaad  mentkmed  m  the  petition  bed  heed 
pbocd  by  his  fatherywbo  now  lima  at  Jamaica } 
and  which  aaid  Mr.  Drake  and  Mr.  Long  op- 
posed before  na  the  prayer  of  the  aaid  pelkion. 

«« The  pecitacn  atatca.  That  thepetitnner  had 
bean  tried  at  tbelast  sesiiooaof  Ojwr  and  Tar* 
mioer  at  the  Old*BaQey,  on  three  mdictmenta, 
fbr  the  murder  of  the  said  Thomas  Ricketto  his 
aehool*fbIlew,  on  the  trial  whereof  the  jury, 
hrougbtin-a  apedal  rerdiet^  wbioh  the  pelitiin 
aete  ftrth  partiouterlyi  ^od  pram,  that  as  it  ia 
exprearfy  fbmd  by  tUa  speeud  rerdiot,  thnt 
thsm  nemr  bad  been  nay  t|uarrsl  or  ma&oe  be4 
tween  thn  dooaamd  and  ^  patitiaaeri  hot  they 
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m^  Inwd  m  fricwliliip  together,  todaa 
tbe  fatel  luilmppy  wouad  the  peiilioiier  geve 
tW  deecisetl  wm  the  eficet  of  e  tniMeii  and 
ineteiit  |«Df  ooeliooy  eiMt  for  which  he  hath  ever 
•iace  been,  aod  is  still  nnder  the  deepest  a«d 
inosi  keoosoUUe  a/Biction,  and  as  be  had  net 
Ike  most  reaote  apprehension  of  marderiag 
p»  dfOBU&Af  and  in  regard  to  his  tender  age, 
the  petkiotter  mott  humbly  hopes  he  may, 
under  aillhe  cireomstances  of  his  unlbrtnttate 
flaeei,  be  eonsideretl  as  a  proper  ohjed  of  the 
qpyal  merpy,  which  he  most  hnmbW  prays 
way  be  extended  to  him,  by  granting  taa  royal 
fwkm  for  the  said  ofience. 
<  ^*  We  hare  inquired  into  the  case,  and  find 
thai  Ibe  petitioner  wAs  indieted  on  three  in- 
diotmeots,  whereof  copies  are  annexed,  for 
the  billing  of  the  said  Thomas  Rtcketts ;  one  of 
whioh  was  on  the  coroner's  impiest,  which 
had  found  him  guUty  of  roanslaiq|;hter ;  ano- 
ther at  common  law  for  murder ;  and  the 
third  oo  the  statnte  of  stabbing,  of  the  flrrt 
year  of  king  James  the  first,  cliap.  8th,  all 
which  were  tried  at  the  lost  lenions  of  Oyer 
and  Terminer  at  the  Old  Bailey  ;  and  the  jnry 
found  a  special  rerdict,.  which  is  not  yet  drawn 
up  in  tbrm,  but  the  minutes  thereof  signed  by 
the  jury  are  in  the  Ibtlowiog  words,  vis. 

"  Middleiex,"]  The  Kma  against  William 
CuETWYNO,  tlie'  same  against  the  same, 
and  the  same  against  the  samo 

'  «  That  Thomu  Rickelts,  on  the  96th .  of 
September;  being  a  scholar  at  Mr.  Clare*^  aca- 
demy -in  Sobo>  square,  was  in  a  room  in  the 
said  Mr.  Clare's  bouse,  in  which  the  said  Chet- 
wy  ud  used  to  lie,  and  not  Mr.  Ricketts,  in  com- 

8 any  with  the  prisoner  William  Chetwyod, 
l^iiUam  Hamilton,  Samuel  MaleUer,  and 
Hannah  Humphreys,  a  maid-serrant  in  the 
aaid  Mr.  Clare's  family .^Tliat  the  said  Mr. 
Chetwyod  the  prisoner  having  bis  own  cake  in 
bis  hand,  which  was  a  hard  cake,  called  a 
simnel,  and  bard  to  cut,  the  deeeased,  Thomas 
Rjcketts,  asked  him  for  a  piece  of  it,  whiob 
the  said  Chetwynd  gave  him ;  that  the  sakl 
Thomsa  Ricketts  afterwards  asking  the  said 
Chetwynd  to  give  him  some  more  of  his 
cake,  the  said  Chetwynd  retbsed,  and  there* 
upon  the  said  Chetwynd  went  out  of  the 
said  room,  with  his  caae  under  his  arm,  aod 
the  deceased  followed  him  out  of  the  said 
room;,  upon  wliich  the/ said  Chetwynd  re- 
turned again  into  hie  said,  room,  aod  went  to 
}iis  ownJiorcaa.  and  cot  another  |dcce  of  the 
cake  forliimselr;'.tbe  said  Ricketts  oiTered  to 
lend  the^said  Cb^wynd  his  knife  to  cut  the 
cake,  and  at  the  saiHe  time  pulled  his  knife 
(being  a  clasped  knifr)  out  ot'  his  pocket,  and 
opeaed  it,  but  the  sakl  Chetwynd  refnsing  to 
make  use  of  Mr.  Ricketts's  knife,  saying,  he 
bad  a  knife  of  bis  own,  the  ssid  Mr.  RiekeUs 
pii^  up  his  knife  agwn ;  and  immediatefty  after 
Ibis,  the  said  Chetwynd  being  then  at  hia 
bureau,  cut  off  a  piece  of  the  said  cake  with 
his  knil%  baiag  a  conuson  knife,  and  such  a 
•asi  as  the  •akTCbotwyMi  asdhis  sdNtd^lhl- 


Tkiat  of  WUUam  Chetoj^^ 

lows  generally  used,  and  laid  tht'saflse  pit 
of  COM  upon  the  top  of  hia  bureau  for  bamielf  ; 
that  the  said  Chetwynd  sisndinff  then  with  hia 
back  to  the  rest  oftha  company,  was  pdttinr 
the  rest  of  his  cake  into  his  bureau;   and 
whilst  he  was  so  doing,  the  deoeaaed  cama'np 
and  put  his  hand  over  the  said  Cbetwynd's 
shoulder,  whereupon  the  sakl  Air.  Chetwynd, 
raisini;  his  arms,  said  to  the  deceased,  Don% 
Mr.  Ricketts ;  and  the  said  Mr.  Ricketts  im- 
niedistely  snatched   the  sakl  piece  of  cake 
away,  against  the  said  Cbetwynd's  consenC^ 
which  lay  upon  the  top  of  the  said  bureau,  and 
went  to  the  said  maid*servant  about  two  oe 
thrceyards  off,  and  said,  langfamg,  Hannah^ 
I  have  got  a  piece  of  Chetwvnd's  cake,  which 
he  shewed  her  in  his  band;  that'thereopoft' 
immcdbtely  the  prisoner,  Mr.  Chetwynd,  fol* 
lowed  him  with  his  knife  in  his  hand,  and  de- 
manded the  said  Mr.  Ricketts  to  retom  hin 
his  piece  of  cake ;  the  deceased 'Blr.  Ricfcetta 
returned   no  answer  to  this,  but  continued 
laughing,  and  did  hot  letoni  the  piece  of  cake, 
upon  wnich  the  prisoner  .struck  him  back-- 
handed  with  the  smd  knife,  whioh  he  had  kept 
in  his  hand  all  along,  (and  with  which  he  had 
cut  the  said  cake)  the  said  Ricketts  bemg  theo 
only  in  hki  watsteoat,  which  was  then  unbut- 
toned, and  gave  him  a  wound  upon  the  right  - 
side  of  the  belly,  behiw  the  navel,  which  pe- 
netrated into  the  cavity  of  the  belly;  the  de-* 
ceased  not  havmg  betore  struck  the  prisoner,  • 
and  not  having  at  that  time  any  weapon  in  hia ' 
band.    That  immediately  after  the  deceased - 
cried  out,  Hannah,  Chetwynd  has  stabbed  me ; 
and  then  the  saul  Hannah  ssld  to  the  prisoner. 
What  have  you  done  F- Upon  wbUAithe  said 
prisoner  looked  on  the  said    Hannah  with' 
concern,  and  saTd,  If  I  have  hurt^Mr.  Ricfcetts« 
1  am  sorry  for  it.    We  find  there  never  had' 
been  any  quarrel  or  malice  betwixt  the  de- 
ceased and  the  prisoner,  but  that  -  they  bad 
constantly  lifed  in  friendship  together.    We 
find  likewise,  that  the  deceased  was  abent  the* 
ase  of  19,  and  MK  Chetwynd  idwut  the  age' 
of  fifteen ;  aod  that  of  this  wound  the  deceased 
died  the  S9th  of  the  saoM  Septeaaber;  and 
whether  upon  the  whole  the  pnsooer  is  guilty 
of  all  or  any  of  the  several  mdictmeuts,  the 
Jury   submit   to  the    Court.'**— -fS^wsd) 
«    Allen  Evans,  Charles  Carleion,  Ben* 
jamin  Tickner,  Samuel  Bewler,  Francis 
How,  Thomas  Hogg,  Peter  Arohambo, 
Benjamin  Ingram,  Mm  Holmes,  Jacob ' 
Lebat,  Jonathan  AldertoD,  Jobo   M^ 
chambo. 


•<  As  the  minutss  of  the  special  verdict  bavw 
stated  the  case  with  aU  its  drcoDistaneea  se 
very  miouteir,  no  other  evidence  was  ofibred^ 
on  either  me  to  mitigate  or  aayratate  the 
charge.  ■•  And  we  h^  nave  humbly  to  ooftify 
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*  As  to  varices  cireumalaiicestmddr  whicb 
homicide  shall  be  asiirder  or  not,  see  EnstPe 
PI.  Cr.  cbk  6,  and  the  other  eniieii  en  Ciewm 
LaWi  tbnsiaiaikMd  le»  . 
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^oar  ni^flily,  that  h  lies  entirely  is  ^•ur  «»- 
jesty'ft  royafbrcMt,  to  |iinha  the  petitioMr  cr 
not ;  aod  if  your  miueity  ibtU  be  gracioiNly 
pleMcd  to  ex|cnd  yoar  royal  nerey  to^him, 
there  can  be  no  Ajeotian  thereto  in  ^poiot 
of  Uir. 

'*  All  which  ii  hooibly  aobnilted  to  yonrma* 
jetty's  great  wiadom.  D.  RroBa. 

«•  W.  IIlJBRA»." 

Upon  which  his  majesty  (beiogf  then  re- 
tomctl  from  Hanorer)  was  pleased  to  order  bis 
moal  gracious  Pardon,  for  the  said  William 
'Chctwyod,  to  be  made  out.  As  soon  as  this 
«aaMto  be  known,  a  caTeat  was  entered  against 
tbe  same  at  (lord  Oower's)  the  lord 


privy  seal's  office ;  whereupon  the  lord  prirv- 
aaal^  sent  to  sir  Thomas  Abney,  knt.  one  of  tlie 
jadgM  of  the  Court  of  Common  Pleas,  to  assist 
bam  at  the  hearing  the  same  ;  sir  Thomas  in  a 
very  genteel  letter  begged  to  be  excused,  on 
ucqunt  of  his  former  intimacy  with  Walter 
ChekwyMi,  of  Grendon  in  Warwickshire,  esq. 
the  vouog  gentleman's  late  Ather;  upon 
•tvhicti  the,  Lord  Prify-seal  Sent  to  the  liord 
Chief  Baron,  to  desire  bis  assistaooa  at  the 
bearing  of  counsel  (at  Whitehall)  for  and 
•gainst  passing  the  saal  Pardon ;  when  afWr 
bearing  the  arguments,  (seriaant  Wvnne  and 
Hr.  Horeton  for  the  caveat,  and  Mr.  LWyd 
aad  Mr.  Legge  againat  it)  the  Lord  Priry-acal 
4lednred  he^ad  heard  no*  reasons  sumcient 
g^vcn  against  allowing  the  same,  and  put  the 
jirivy-aealto  tbe  said  pardon.  AAer  which 
4he  firiands  and  rdations  of  the  deceased  en* 
tnrod  a  caveat  aeainst  paasrog  the  same  at  the 
Jiord  ChaacdhMTs ;  wnen  the  right  honourable 
the  earl  of  Hardwicke  ordered  the  counsel  on 
both  sides  to  attend  him  at  his  house  in  Or«> 


mood-stveet;  when  after  hearing  4he  argo- 
inents  on  both  aides,  his  lordship  said,  he  bad 


AG  donbt  with  him  about  passing  tbe  said  Par- 
don, and  ordered  the  great  seal  to  be  put  to  |t. 
When  the  prisoner  came  to  Westminster- hall 
in  Hilary  Term  to  plead  'thb  Pardon,  it  was 
strongly  opposed  bv  counsel ;  but  after  hearing 
tbo  argnments  on  both  shies,  lord  chief  justice 
Lee  declared,  he  had  heard  no  sufficient  fea- 
aons  offiered  against  the  prisoner's  taking,  the 
benefit  of  his  maieaty's  pardon ;  which  he  did 
dicectly  by  pleading  it  .00  bia  kneea,  and  was 
inmciuately  diachaiged. 

HiUuy  Term^  17  George  9. 
DoMmua  Rax  ver.  CHerwTNO. 


**A  spedal  verdict,  on  an  indictment  for 
mnrder,  was  found  at  the  Old  Bailey,  and 
removed  into  the  King's-bencb ;  hot  belbre 
argument  the  defendant  obtained  bu  ma- 
Jeaty's  pardon,*  which  he  pleaded  npon 
bia  knees;  and  it  was  altowed.  Then  the 
eoonael  fiyr  the  prosecutor  insisted,  that  by  vir- 
tue of  S  H.  7,  c.  1.  the  Court  ought  to  require 
bail  for  bia  appearance  to  answer  an  appeal ; 
tbm  being  an  affida? it  produced,  that  the  bro- 

*  Straage's  Reports,  vol  9,  p.  1303|  4,  5. 


thar  and'^hair  waabeyond  aea,  hot  cxiwcted  hi 
time.;  and  it  was  also  insisted,  that  by  virtue 
of  5  and  6  W.  and  M.  c.  13,  tlie  Conrt  aboabi 
take  aecurity  for  tbe  ffood-behaviaar. 

'« Tbe  statute  3  U.  7,  e.  1,  rons :  <  That  tf 
any  person  cliarged  aa  principal  or  aoeeasavy, 
be  aoqnitted  at  the  king's  suit,  within  the  year 
and  day*  tbe  jnatioes;  before  whom  he  is  acquit- 
ted, amll  not  suffer  him  to  go  at  large ;  but 
eitber  remit  bim  again  10  the  prison,  or  else  let 
bim  to  bail,  alter  their  disoretion,  till  Ibe  year 
and  day  he  past.' 

**  Upon  this  clanaa  it  waa  aigued,  tliat  tbe 
case  of  pleading  a  pardon  after  a  special  vor - 
diet,  was  firooger  than  the  case  of  an  acqaittal 
b^  a  jury,  whush  took  away  all  tbe  pwsnrop* 
tioo  of  guilt;  and  that  this  waa  an  actual  aa* 
qviltal,  and  is  called  so  in  tbe  pardon.  Tbn 
judgment  ia  *  Quod  eat  inde  sine  Die,'  and  tf 
he  IS  again  indicted,  he  may  plead  Autre  foUt 
ttcquUte,  11  H.  4.  41  Bro.  90.  Coroii.  S9. 133. 
Fits.  N.  B.  351.  G.  and  the  record  bemgmovecl 
iatotbe&iog'a*  bench,  this  Court  aro  theju»- 
ticea  belbre  whom  lie  is  acquitted ;  *  and  it  is 

*  Slanghterford  was  acquitted  heforo  Holt, 
at  Sorrey  assizes ;  and  he  took  bail  to  aoawar 
an  appeal ;  wbidi  waa  afterwards  tried  al  bar» 
and  tbe  paKy  convicted  and  banged.  Strange, 
vol.  8,  p.  1S04.  Shmgbtcrftinl's  Oase  waa  tbia: 

Christopher  Slaugbterford  (son  of  a  miller, 
himself  a  maltster  of  some  substance,  near 
Onildford  in  Surrey)  courted  one  Jane  Young, 
who  thereupon  left  her  service  in  oMer  to  Ce 
married  to  him :  was  seen  in  his  company 
October  5, 1708,  btii  never  heard  of  afterwards; 
whereupon  he  was  suspected  of  murdering  her, 
taken  up,  and  commuted  to  tbe  Marshalsea; 
and  at  the  Lent  assizes  following^,  was  tried  at 
Kington  in  Surrey,  for  the  said  murder,  and 
acquitted.  However,  he  was  ordered  to  remain 
in  gaol,  manjr  people  thinking  him  guilty.  The 
father  and  friends  of  the  deceased  being  ]{0oi^ 
a  subscription  waa  set  on  foot  and  .money  raised, 
and  ah  appeal  was  brought  against  tbe  said 
Slaugbtsrford  by  H^nry  Young,  brother  of  the 
deceased.  He  was  brought  to  the  Queen's;- 
bench  bar  at  Westminster,  the  second  dav  oif 
the  term  following,  and  tried  before  the  lord 
chief  jostice  Holt,  on  the  said  appeal,  and  con- 
victed 00  very  strong  circumstances,  and  or- 
dered for  execution  on  Saturday  July  9th. 
Slaugbterford  being  led  to  the  gibbet  from 
Guildford  (to  which  place  he  was  carried  from 
the  Marshalsea),  the  only  request  he  had  to 
make  to  the  executioner  was.  That  he  might 
throw  hunself  off:  and  they  were  almost  the 
only  words  he  uttered  there ;  for  being  tied  up, 
before  the  executioner  could  descend  to  do  the 
rest  of  his  office,  in  turning  him  off  the  ladder, 
he  had  swung  himself  ofL  He  seemed  to  die 
with  a  resolute  obstioacy ,  but  delivered  the  fol- 
lowing paper  to  the  aheriff. 

««  Guildford,  July  9, 1709. 
*«  I  bemg  brought  here  to  die,  according  to 
the  icntanca  passed  upon  me  at  the  Qucaa'a* 
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««t  diMMliiMry  only  m  4»«he  poM 

liMland  inlj^riaoaiMnk,  the  tetller  of  wiiith  the 

.  iMroMcvtor  «d  not  iosirt  opoo. 

«*  Bat  astotliis  piMt^tbeOMrtweraof  opi- 

liMDvthat  Ihe  present  caie  wns  not  siidi  as  the 

tot  of  ptrliamnnt  mfaat;  9mA  this  b«Df  to 

iMlgeet  Ihe  piisoinr  to  a  second  trioly  which  ~ 

fhro  ht  mm   aot,   he  not  bciog  imlH 

(Kelyogie  93,)  titt  th«  ttsse   to  appeal 

dapaedp  till  this  act  gmTO  ssofaa  piosecMtiea; 

atwaatheeefore  to  be  caostraed  atnetly,  and 

confined  literally  to  an  ac(}Qittal  by  verdict 

(IMstliSro  104^)  upon  an  arnugmaeat  at  the 

.luops  suit:  SM  itwaaoMUcnal,  that  noin- 

.itiinsficoola  be  shewn  of  rtquiriag  such  bail 

upaft  pleading^  a  pavdon;  on  the  oaotnir, 

BoircB  IB  Hioh.  8  Ann.  was  diacfaarccd  'witn- 

•K  bail.    Acqoital,  they  said,  moat  be  onder- 

siMd  hi  a  »>oi«e  of  law,  and 'not  an  mlerpoai- 

^tion  of  the  crownVi  aes^. 

.    «^  The  other  paint,  as  ItusO'etof  for  tbegood 

.beharaw%  depoded  on  the^  and  6  W.  and  M. 

4. 18,  which  enaots,  « That  the  joaliccaMiiK 

.Whaan«nv  paidon  for  fetey  shall  be  pleaded, 

WMy,  at  their  diaeretion,  remand'or  oommit  the 

pccaonplcadap  it  to  priaan,  till  he  shall  enter 

iSila  a  cecogniiaaGC  with  two  aoMtica,  fbr  fak 

,goo4  bchamnr,  for  aay  tine  notcmeding 
■  ...p ■■  ■  , I,. 

:bcach  bar,  for  a  criaw  of  which  I  an  wholly 

innocent,  tboogbt  myself  obliged  to  let  the 

"world  know  ftbat  thev  do  not  reflect  on  my 

IHends  and  relations  wnom  I  have  left  bdiind 

'mm  much  troubled  for  my  iatal  end),  that  I , 

know  nothing  of  the  death  of  Mrs.  Jane  Tonog; 

aor  bow  she  came  by  her  death  dirMtly  or  in- 

*direct]y ;  though  aome  have  been  pleased  to 

^cast   reflections  on   my  aunt.    However,   I 

4ireeljr  forgive  all  my  enemies,  and  pray  to  God 

4o  give  them  a  doe  sense  of  their  errors,  and  in 

'his  due  tioUe  to  bring  the  troth  to  light.    In  t)ie 

toean  time,  I  beg  erery  one  to  forbear  reflect- 

ihg  on  my  dear  mother,  or  any  of  my  r^ktions, 

for  my  onjust  and  unhappy  All,  sinoe  what  I 

'faave  here  set  down  is  tne  truth  and  nothiitt: 

but  the  trbtb,  as  1  expect  nlvation  at  the  banw 

af  Almighty  God ;  bnt  I  Cam  heartily  sorry 

Ihat  1  should  be  the  cause  of  persuadiiig  her  to 

leave  her  dame ;  which  is  all  that  troubles  me, 

as  witness  .my  hand  this  9th  day  of  July.— 

C.  SLAOOHTEuroRD."    Formcr  Edition. 


oanea  yean ;  and  if  the  party  be  an  inlbnt 
(whieh  was  the  prewat  oase)  then  he  is  not  to 
be  bound,  but  amist  fiad  soreties.**  Upon  this 
daaae,  therefcre^  Ihe  praseeotor  insisted  upon 
sar^ss  for  the  good  befaavioar,  and  tnstancell 
S  H.  P.  C.  394,  where  it  is  said,  that  at  common 
law,  without  tha  aid  of  18  £Rz.  e.  7,  a  partj 
acquitted  may  be  bound  to  hia  good -behaviour, 
ifof  ill  fame. 

<*  The  connael  for  the  prisoner  did  not  much 
oppose  giving  sureties,  and  said,  they  hadtbmi 
ready;  and  Mr.  J.  Wright  and  Mr.  J.  Denai- 
son  were  inclined  to  take  them  ;  but  aa  Ihens 
had  yet  been  no  instance  since  the  act»  and  Ihn 
wapi  merely  discretionary,  the  chief  jostiop^aw' 
William  liee,)  was  unwilling  to  nsake  the  preea- 
dent  in  the  case  of  an  infant,  wheise  some  £^ 
vouraUe  circumstances  were  stated  ja  the  Veiw 
diet.  And  the  case  Halo  cites  oat  of  Aaatayb 
entries,  was,  where  (as  the  record  aaya)  *  tcst»« 
tnm  fttit  cor'  ner  fide  d^nos,'  that  the  de6nd<- 
aot  was  of  ill  &me ;  and  at  lastthe  othcn  oama 
m  to  diacharge  him  without  security.'' 

«N.  B.'*  I  [anr  John  Strange]  «  on  bdialf  oT 
the  pvoaecutor,  (the  heir  being  bey  ond  aea)  dcsii^ 
ad  it  alight  be  taken  notice  of,  that  we  did  not 
waive  oar  deoiand  ;  and  upon  that  the  Conit 
said,  it  ahouM  be  ^r  own  act,  upon  the  dig* 
cretien  of  tha  Court." 


The  whole  ezpence  attending  .^^    , 

tion,  at  consultations,  fees  to  coaoadatlbe  trii£ 
at  the  Attorney  GeoeralX  at  Losd  Privy  fiM'a. 
at  the  Lord  Chaooellor's,.  and  at  the  Kiag*a* 
bench  on  pleading  his  pardon,  aod  iaMiriaoa* 
ment  in  Newgate  from  October  lo  Fcfaroary 
amounted  to  above  1,300^ 

This  William  Cbetwymd,  esq.  waa  tbeiaal 
heir-male  of  the  Chetwyndf  of  Gnndoa  m 
Warwickshire,  an4  Rodgfey  in  IStaiGfordriiisa. 
for  though  (on  the  death  of  his  eldar  Ivolhor, 
Walter  Cbetwynil,  esq.  who oi^taibed  Aiever  bw 
attending  obtain  Clark's  trial  at  4be01d  &^ 
ley,  Apnl  174Q,  of  which  he  died)  Jie  aann 
intoagood  eatate,as  hair  at  Jaw  (litsbrathsr 
Walter's  will  being  jb  part  set  aaido/M  atriM 
in  B.  R.,)  he  eqjoyed  it  but  a  &w  yenre . 


^ .«»» 


*  See  Leach's  Sawkios's  Piais  of  tha 
Crpwn,  book  S|  c  37,  §  TO.  Bast's  PL  Or.  m. 
5,  i  185, 
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507.  The  Trial  of  Francis  Towkley,*  esq.  for  High-Treason,  (in 
levying  War  against  his  most  Sacred  Majesty  King  George 
the  Second)  at  the  Court-House  at  St.  Margaref  s-Hill,  South- 
wark,  before  the  Right  Hon.  the  Lord  Chief  Justice  Lee,  the 
Right  Hon.  the  Lord  Chief-Justice  Wille%  Mr.  Justice  Wright, 
Mr.  Justice  Deonison,  Mr.  Justice  Foster,  Mr.  Justice  Abney, 
Mr.  Baron  Reynolds,  and  Mr.  Baron  Clive ;  with  Sir  Thomas 
De  Veil^  knt  and  Peter  Theobalds,  esq.  (both  Justioes  of  the 
Peace  for  the  County  of  Surry,  and  Qentlemen  named  ia  the 
Special  Commission)  July  15:  20  George  IL  a.  i>.  1746. 


Mr*  JuaUee  Sb$Ur  hoi  givm  HkfiHot^ng 

Report^ 

PajvARAToaT  Stspb  to  mm  TaiAJL 

OV   THX  AbBELS. 

'« Vaortioo  »fi«r  Tdnitjr  Term,  XU^ 

^  During  Uie  rebeUioo,  wliich  bqpui  IP 
SeotUvd  to  iheBomvier  a745|  an  act  [U9  Gep. 
S.  c,  9.]  (MMeil  empowering  his  mi||estj  to 
iaue  comfoiniani  for  ttryiiy  ibo  rebels  ia  an/ 
eoanty  of  ibe  kio«lomy  in  ibe  aame  maiuMr 
as  if  tbe  Ireasooa  bad  bie^  auninitled  k  that 

c<  Ainuant  to  tbia  •^^  a  eoiiiiiiBBon  of 
0jrer  «ad  termioer,  and  gaol-delU erj,  lor  ibe 
oMialy  of  Si»rj»t  paam  tbe  great  aeal  abopi 
tke  latl^  eni  of  Trinity  term.  U  Waa  ili* 
nectad  to  every  prify-oounaeUor  hjf  Dame,  to 
all  tbe  j^ei,  and  to  aoaoe  prirate  gentlemaiBW 
empowmng  tbem,  or  any  tbroe  of  tbora^ 
(gucrum  tw'  j'^.J  to  execute  tbe  commimioo. 

«*  Tbe  precept  waa  aigned  by  tbe  tbraeiUiiaft 
and  tbe  tfiree  senior  jo^vflp  aad  was  neturnabie 
ibeSSddayof  Jiioel74S;  wbicb  jaade  fiiieaD 
daya  exdimve between  Ibeteate and  rctnrn. 

**  Tbia  jwaa  oniered  qo  .gceai  deliberatioa  aad 
psarch  of  pacedenta. 

"  Oa  that  daj  mMt  of  tbe  jodgaa  idet  at 

*  Tbougb  there  weae  no  trials  of  ibe  rebel 
coaaoBOoers  io  171S,  prioted  in  tbe  colleGtioa 
of  State  Trials;  yet  weaball  insert  bare  a  abort 
aooouAt  of  k  ftw  of  tbe  triala  of  tbe  principal 
ooanooeraeaaoarned  in  tbe  lebeUion  in  tlAJ^t 
as  printed  at  ibat  time,  (wjtb  additioos)to  sbew 
tbey  waae  peraopaof  no  oomwfpepca  or  eatate, 
coaoemBd  m  tbat  onaatord  wbellion }  being 
eitber  mettof  smaU  forianea»  or  wbo  bad  run 
eat  wbat  tbey  bad,  or  tradcameo,  «bo  took 
part  ia  tbat  daiporatf  podertakiog;    Jhrmsr 


Serieapti>f  na ;  and  firom  thsDce  praeeeded  In 
order  of  seniority  to  tlie  eoar»>b<mae  at  flaiBl 
MaifrMwfs  Hill  in  tbe  hosaugb  of  Saolbwait. 

*<Lord  Cbief  JvstieeLae  gave «he charge; 
aad  tbe  gmnd  jary  foend  blUa  agaoMt  the' 
earls  of  Kilaanieek  and  OrooMitie,  and  the 
lard  Baknerino :  wlneb  bills  waro  aooo  after- 


t  ««.Apatber  timummm  of  the 
iasaed  al  tbe  aaaae  tiap#  for  Middlfsaf  a  but 
thareweieiiopraoeadingBODif    Fooler. 


esmaoed  by  CertionMi  hito  paili 

<»  On  4he  two  Mlaviog  daya  Mllii  *of  indict* 
BMttt  were  SMnd  agaiaat  tkiitty-afar  of  tbe  prin- 
cipal rebilB  takae  at  Cariisle ;  and  against  one 
David  Morgan,  a  barrister  att  hnr,  who  waa 
tdiea  ia  fltaffluiSshke. 

•«  The  prisoacM  ware  than  broaght  to  the 
bar«pd  iprormed  «hat  UMs  were  foimd  agidost 
theai,  of  whieb  they  sboald  sooa  bare  copies; 
andlbe  Court  adjotwoed  to  ibatdsy  si(*nfiigfat : 
aad  eopica  of  tbe  mdictments  with  tbe  caplimi 
weaedeiivered  tbe  saaMday  to  tbe  priaoneta 
aiartbaComtroae.  • 

**  Bf  ibia  measore  tbe  prisanera  bad  eeptea 
of  their  indictpwots  ivedaya  befbra  thehr  aiw 
rfigpmeat,  escbisive  of  that  day  and  of  ^e 
day  copies  were  dalifered,  and  also  exdpsima 
of  tbe  mtervening  Sunday.  This  waa  done  «a 
fRo;ort  eauteld^  and  in  far  oar  t  f  hft^  Snaday 
not  being  a  day  on  which  the  nrisoaars  pMy 
be  presaroed  to  be  advising  witn  counsel  and 
preparing  for  their  defence.  U  was  so  ium 
vpon  tbe  commianon  wliicb  aat  ibe  sanw  mm- 
mer  in  the  north  ;  and  had  bean  done  npoa  a 
like  commission  in  tbe  north  after  tbe  rebd* 
lion  of  17 1§.  fiat  the  statute  doth  pot  re- 
quire this  caution  with  regard  to  Sunday,  nor  la 
it  of  absolute  oeoessity;  though  in  cases  ef 
life  it  is  bast  toJCoUow  nrecedenta,  if  Ibe  time 
will  allow  of  it 

<<  ^idy  3.  Upon  IbeadjsoiiinvBnt^day  tbepri*> 
soners  were  severally  arxaufned.  Thmepleadad 
guilty.  Tbe  rest  pleaded  not  guilty;  and 
eaoh  9€  tfioro  prodooed  an  aff davit,  to  which 
tbey  wereawom  in  couit,  aetting  ibrtb  that« 
malsrial  witness  or  whacases  (naming  the  wit- 
nesses and  tbe  placeaof  their  abode^  woirMibe 
wanted  fbr  their  dafepces  and  Ibeir  ooaovrl, 
who  had  befiwe  been  assigned  them,  moted 
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that  tbeir  trials  might  be  pat  off  for  i 
able  time  for  bringing  up  their  witnesses. 

'<  The  attoroe^-general  (sir  Dudley  Ryder) 
prayed  time  to  consider  of  the.  nmlioh  ;  md 
thereupon  the  Court  adjourned  to  the  next 
ilay. 

*<  In  the  eyening  all  the  judges  in  tovm  oiet 
at  lord  c6ief  justice  Lee's  chambers,  and 
agreed  that  the  case  of  these  prisonefs  differs 
greatly  from  the  common  cases  of  trials  in  the 
circuits,  where  affidavits  of  this  kind  ought 
very  sparingly  to  be  admitted.  For  in  dteuit- 
Irials  the  prisoners  from  the  time  of  their  oom- 
mitment  may  and  ouffht  to  be  preparing  for 
their  defence.  The  place  where  they  are  to 
be  tried  is  in  moat  cases  well  known,  and  they 
hare  likewise  a  reasonable  certainty  of  the 
time  hmg  before  the  circuits  begin. 

'*  But  in  the  present  case  the  prisoners  are 
to  be  tried  at  a  great  distance  from  the  places 
where  the  treasons  were  committed ;  and 
neither  time  nor  plaeefor  tbeir  trial  can  Inb  aaid 
to  have  been  certainly  fixed  till  biDs  of  indict- 
ment were  Ibund  against  them,  and  copies  de- 
livered to  them ;  mm  which  time  it  was  in- 
cumbent on  them  to  he  preparing  for  their  de* 
fence  and  getting  their  witnessea  to  town. 

**  And  in  regard  that  the  affidavits  nentioned 
the  witnesses  to  reside  at  different  distances 
from  town,  some  m  Engiaad,  and  others' in 
Scotland,  it  was  thought  reasonable,  that,  m 
fixing  the  tinses  of  trial,  regard  ahouM  be  had  to 
the  several  distances. 

'*  Accordingly  it  was  agreed,  that  with  le- 
l^ard  to  those  prisoners  whose  witnesses  reside 
m  England,  their  trials  should  be*  put  off  to 
the  15th  of  July  ;  and  that  the  Court  would 
from  thence  proceed  dc  die  in  dian  till  those 
trials  should  be  dispatched ;  and  with  regard 
to  those  whose  witnesses  reside  in  ScoUand, 
their  trials  shouM  be  put  off  to  the,«5th.  And 
on  the  next  day  the  Court  ordered  accordingly, 
and  adjourned  to  the  15th  of  July.  ^ 

««  N.  B.  The  act  of  the  19th  of  the  king,  c.  1, 
directing  that  no  judge  shall,  daring  the  time 
therein  mentioned,f  try  or  bail  any  prisoner 
committed  for  high  treason  without  a  warrant 
signed  by  six  of  the  privy-council,  it  was 
thought  proper,  ex  majon  cautelof  to  have 
such  warrant  du-ecting  the  commissioners  to 
proceed  to  the  trial  of  those  prisoners : '  and 
anch  warrant  was  procured  before  the  trial^ 
came  on. 

"*  The  -  like  caution  had  been  beibre  'used 
with  regard  to  the  trial  of  Christopher  Layer,; 
while  a  like  act  ^vas  b  ibrce.'* 


*  **  Upon  the  like  commissions  in  MidUTesei' 
and  Surry,  anno  1716,  the  prisomh^  had  three 
weeks  from  their  arraignment.^'    Foster. 

f  M  That  act  was  made  to  continue,  only  till 
April  19>  174a,  hut  by  19  Geo*  S,c.  17,  dc  SO 
Ceo.  9,  c,  1,  was  farther  continned  till  the^Oth 
•f  February  follotring."  Footer. 

t  See  hb  Case,  f  ol.  16,  p.  94» 


THB  whole  pannel  (108)  being  first  called 
over  in  the  prisoner's  preiience,  after  he  had 
ma«ie  several  challengea,  t^e  following  jury- 
men were  sworn. 

1 .  Dauiel  Ponton  of  Lambeth,  starch  -ibaker* 
•   S.  John  Haywood  of  Chelsham,  g^ent. 

3.  Michael  Cuffe  of  Battersea,  gardener. 

4.  Francn  Bartholomew  of  Egliaih,  gent. 

5.  Robert  Wood  of  Epsom,  baker. 

6.  W.  Brooker  of  Walton  on  Thames,  brewer.. 

7.  Edtseod.  Browne  of  Croydon,  brewer. 

8.  Thomas  Belch  of  Coulsdon,  gent. 

9.  Tbomaa  ]>awson  of  St.  George  in  South- 
wark,  brazier. 

10.  William  TByK»r  of  St.  Saviour  in  South* 
wark,  brewer... 

If.  T.  Lintalt  of  the  same,  cloth-worker» 
IS.  James  FaineofSeid,  yeoman. 

Then  the  Clerk  of  the  Arraigns  (after  silence 
commanded)  read  over  his  indictment  to  him^ 
which  was  as  follows : 

5a<rr^.  Be  it  remembered,  that  4t  a  cpedal 
session  of  Oyer  and  Terminer,  and  gaol-de- 
livery of  our  sovereign  lord  the  king,  of  and 
fi>r  the  connty  of  Surry,  holdte  at  the  borongli 
ofSouthwark  in  tbeaaid  oonnty .  on  Monday 
the  SSd  day  of  Jime,  in  the  SOth  year  ^f  the 
reign  of  our  said  present  sovefeign  lord  George 
the  Sd,  by  the  grace  of  God  of  Great  Britain^ 
France,  and  Ir&nd,  king,  delbiderof  the  Aith» 
and  so  forth,  before  sir  WiNtam  Lee,  kntgfat, 
chief-jnstibe  of  ottr  said  present  auvewagnloni 
the  kmg,  appomled  to  hold  pleas  before  Hie 
king  himseni;  sir  John  Willes,  knight,  &c. 
(naming  the  rest  of  the  judges  and  commfs- 
sioneni  present)  and  others  tlieir  fellow-justioea 
and  coiAmlssionersof  our  said'present  sover^gn 
k>rd  the  king,  assigned  by  letten  patent  of  our 
said  present  sovereign  lord  the  king  ttnder  bis 
great  seal  of  Great  Britain,  made  by  virtnO  of 
the  statute  made  in  this  present  (Parliament, 
intitled.  An  Act  for  the  more  easy  and  speedy 
trial  of  such  persona  as  liave  levied  or  ahall 
lery  war  against  his  majesty,  and  for  the  better 
ascertaining  the   quali^Scations  of  joron  '  in 
trials  for  high-treason,  or  misprision  of  treason, 
in  that  nart  of  Great  Britain  called  Scotland,  to 
the  said  justices  and  commissionera  above- 
natned  and  others,  and  to  any  three  or  more  of 
them  (of  whom  our  said  present  sovereign  lord 
the  king  willed  that  any  of  diem -the  md  sir 
William  Lm,  (naming  some  othera  of  thft 
judges)  and  others'  in  the  same  leHiera  patent 
named  and  appointed  shall  be  oOO,)  to  oeliver 
thejtsol  of  tne  said  comity  of  the  prisoner^ 
therein  bebg,  or  such  as  shaH  or  fo&y  be  de- 
tained in'the  same,  on  or  before  the  1st  day  of 
Jattnofy,  in  the  year  of  our  Lord  1746,  for  or 
on  accouht  of  the  high -treason  mentiobed  in 
the  sAid  statute  fn  levying  war  against  our  said 
preseHt- soveretgn  lord  the  king  within  thin 
reSlm,  and  t6  ^nqtth'e  by  the  oath  of  good  and 
lawfol^men  of  tife  same  county -of  aM  snd» 
high-treaaon^  in  levying  war  against  onr  said 
present  ao^ereign  lord  the  king  withih  thie 
realm  by  the  said  prisonors,  tw  stiy  of  them,  or 
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by  anr  irtber  person  or  pcnon^  who  are  now'  in 
•etoBl  coitody  for  or  on  account  of  the  same, 
or  who  are  of  diall  be  gftiilty  of  bigb-freaaon  in 
levvin^  war  agfailMt  our taid  present  aorereiffn 
lord  the  king  within  ibii  realm,  and  afaall  ne 
apprelielfded  and  idiprfconed  for  the  aameon 
or  before  the  said  'ist  day  of  January,  in  the 
aaid  yearof  our  Lord  1746,  and  tbeaaaie  high- 
treasons  to  hear  and  deteranilio  aeeordins'  to 
the  form  of  the  aaid  efatute,  by  the  oath  of  rir 
'Williani  Richardson  of  Bermondsey,  knt.  sir 
Abrabaoi  Shard  of  Kenningtoo,  Int.  sir  Tho- 
mas Hankey,'of  Clapbam,  knt*  sir  Peter 
Thompson  or  BeriMMidsey,  kot.  Josias  Words- 
worth of  Adseombe,  esb.  Perctral  Lewis  of 
Potoeir,  esq.  Samuel  Atkinson  of  Croydon, 
esq.  John  CopeiaDd  of  Camberwell,  esq. 
Cliarl^  Hoskias  of  Groydon,  esq.  Joseph  Ores- 
wick  of  Stretham,  esq.  William  Clarke  of 
Soottiwark,  esq.  Joseph  Willonghby  of  Croy* 
don.  esq.  Tfiomai  Beroio  of  'Bermondsey,  esq. 
Elias  Bird  of  Rotherhith,  esq.  Thomas  Tar- 
jant  of  Somhwark,  esq.  Edward  Stearens  of 
Sooth wark,  esq.  Henry  Robinsoo  of  Wands- 
worth, esq.  John  ffeathfield  of  Croydoo,  esq, 
Nathaniel  Green  of  Sovthwarfc,  esq.  Isaac 
£ele8  of  Lambeth,  esq.  John  Smith  of  Lambeth, 
«M|.  Hammett  Richardson  of  Bermondsey,  esq. 
Samuel  NiebolsoD  of  Croydon,  esq.  good  and 
lawful  Bieo  of  the  said  county,  being  then  and 
there  sworfe  and  charged  to  en^on«  for  oqr 
•aid  prsMBt  sovereign  lord  the  king,  touching 
and  ooooenriog  the  premises  in  the  said  letters 
jiiUcni  mentiooed,  it  is  presented,  that  the  bill 
of  hidictmeiit  to  thia  schedule  annexed  is  a  true 
hiil. 

^  The  jurors  for  our  present  sorereign  lord 
the  king  upon  their  oath  present,  that  Francis 
Townley,  lata  of  the  city  of  Carlisle,  in  the 
county  of  Cumberland,  esq.  otherwise  called 
Francis  Townley,  late  of  the  saase  place,  tfen- 
tIeaMn,  John  Hamiftou,  late  of  the  city  of  Car- 
Itale,  in  the  county  of  Cumberland,  esq.  other- 
wise ealM  John  Hamilton,  late  of  the  same 
place,  gentleman,  Alexander  Abemethj,  late  of 
the  same  phws^  gentleman,  otherwise  called 
AleBBnder  AbemeUiy,  Isle  of  the  altme  place, 
oaigeoo,  and  George  Abernethy,  late  of  the 
same  ^ace,  gentleman,  &c.  being  subjects  of 
oor  flud  proseni  most  serene  sovereign  lord 
Geoq^  the  second,  by  the  grace  of  God  of 
Cvmt  BrMa,  France,  and  Inland,  king,  de- 
fender of  thofiutb,  and  so  forth,  not  Having  the 
fear  of  God  in  their  hearts,  nor  having  any  re- 
gard fer  the  duty  of  their  alle^ance,  but  being 
vioved  and  seduced  by  the  instigation  of  Ihe 
devil,  aa  Abe  traitori  and  rebels  against  our 
fluid  pteseat  sovereign  lord  the  king,  their  sa- 
ptvoie,  true,  natural,  lawful,  and  undoubted  so- 
vcicigu  kird,  enthely  withdrawing  that  cordial 
Jove,  aud  4hat  true  and  duo  obedience,  fidelity 
•Bd  allegiance,  which  every  solgeetof  our  said 
jjicaaot  aovenigQ  kird  the  ahig  should  and  of 
right  ought  to  bear  towaMls  oar  aaid  ppoacnt 
jM>vercign  lord  the  king  ;  and  also  4evishig,  aod« 
(«B  nuch  as  in  Aem  by)  moat  wickedly  and 
UmitonNifly  intendipg  to  ohiogo  and  Muirai 


the  rnle  and  gttvemment  of  this  kingdom,  duly 
and  happily  established  under  our  said  present' 
sovereign  liml  the  Inng,  and  also  to  depose  and ' 
deprive  our  said  present  sovereign  lord  the  ktxig 
of  bis  title,  honour,  and  royal  state,  and  of  hia 
imperial  rule  and  gotemment  of  this  kiDgdom, 
and  also  to  put  and  bring  oar  said  present  so* 
verrign  lord  th^  king  to  death  and  final  de- 
struction, and  to  raise  and  exall  the  person  pre* 
tended  to  be  prince  of  Wales  during  the  life  of 
Jamea  the  second,  late  king  of  England,  and  so 
forth,  and  ainco  tlie  decease  of  the  said  late 
khig,  pretending  to  be,  and  taking  Upon  him- 
selfthe  stifb  snd  tide  of  king  of  EngUuid,  by 
the  oameofJames  the  third,  to  the  crown  and ' 
to  the  royal  state  and  dignjty  of  king,  and  to 
the  imperial  rule  and  government  of  this  king- 
dom, upon  the  tenth  day  of  October,  ju  tno 
nineteenth^yesr  of  the  reign  of  our  said  pre- 
sent sovereign  lord  the  king,  at  the  city  of  Car« 
lisle  aforesnd,  in  the  county  of  Cumberbnd 
aforesaid,  with  a  great  multitude  of  traitonattd 
rebels,  against  our  aaid  present  aovereign  loni 
the  king  (to  wit)  to  the  number  of  three  thou- . 
aand  persons  (whose  names  are  as  yet  imkuowa 
to  tbesaid  jurors),  being  armed  and  array  ed  ioc 
warlike  and  hostile  manner  (to  wit),  witli  eolonra 
dispbyed,  drums  beating^  pipea  pbying,  and* 
with  swordS|Clubs,  guns, pistols,  anu  divers  other 
weapons,  aa  well  offeusive  aa  defenaive,  with 
force  and  arms,  did  falsely  and  traitpronsly  aa- 
semUo  and  join  theauiclves  against  our  aaid 
present  sovereign  lord  the  king,  and  then  and 
there  with  force  and  arms  did  falsely  and  trai- 
torously, and  in  a  vrarlike  and  hostile  manner 
array  and  dbpose  themselves  against  our  aaid 
present  sovereign  lord  the  king,  and  then  aud 
there  with  force  and  arma,  in  pursuance  and 
execution  of  such  their  wicked  traitoroua  in*  ' 
tentions  and  purposes  aforesaid,  did  falsely  and 
trsitorouslv  prepare,  order,  wage,  and  levy,  u 
public  and  cruel  war  against  our  said  present 
sovereign  lord  the  king,  then  and  there  com- 
mitting and  nerpetrating  a  miserable  and  cruel 
sbughter  of  and  amongst  the  fiiithfnl  aobjeoca 
of  our  said  present  sovereign  lord  the  king,  and 
also  then  and  there  during  the  said  war  with 
force  and  arms  did  with  the  said  traitors  and 
rebels  so  assembled,  anned  and  arrayed  as 
aforesaid,  fabely  and  traitorously  aeainst  tho ' 
will  of  oor  said  present  sovereign  lord  the  kiiigf 
enter  into  and  take  possessfoii  of  the  said  city ' 
of  Carlisle,  and  the  castle  thereto  belonging ' 
within  the  same  oity,  (the  said  city  and  castla 
bein^  a  city  and  oasne  of  our  aaki  jiresent  so-  ' 
vereign  lord  the  king)  and  the  aaid  city  and 
caatle  with  force  and  arms  then  aud  there  did 
falsely  and  traitorously  possess,  hold,  keep* 
osaiDtain,  and  defend,  against  oor  said  preaent ' 
sovereign  lord  the  king,  against  the  auty  of 
their  allegiance,  against  the  peace  of  our  said 
preaent  aovereign  mrd  the  king,  bis  crown  and 
dignity,  and  alao  againat  the  form  of  the  stik 
tnto  in  suchcaae  mwle  and  provided." 

To  Ihia  Indictneiit  tho  prisoiler  piaadsd, 
NoiGiilt/. 
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SCVGfiOIIGE  n. 


Hi  B.  This  indidaicnt  and  caplioii  wec» 
made  use  of  against  all  the  rebeu  who  were 
tvied  ia  Surrey,  except  iBaeaa  Jklacdonakl ; 
■ave  thai  the  overtracta  were  laid  in  different 
cyrantiea  of  Eagland  qt  8cot)aod»  as  the  cases 
respectirely  reqjuired^  ami  also  aare  that  the 
oVert-act  ok'  taking  and  passessiqg  the  city  and 
castle  of  Cariisla  was  aot  charged  nq.^liose  who 
were  not  concemo  din  that  part  of  the  .rehellioiu 

Ckrk  ^  Arraigns,  Oeotlemen*  uppn  this 
iadictmeiit.  the  prtsoner  at  tha  bar  has  been  ar- 
raigped,  and  thereunto  has  pleaded  Not  Guilty, 
apd  for  his  trial  bath  put  himself  upifii  God'aod 
hit  cmiBtry,  which  Qoaptry  you  jfx^i  your 
diai^  is  Vi  eniyiiret^  whether  he  m  guilt  v  of 
t(ie  bigh-treas^D  whereof  he  standa  indicted,  or 
not  guilty.  If  you  find  hia  guilty^  vou  are  to 
cnqyira  what  goods  and  chattels,  laads  or  teoe- 
meotB>  he  had  at  the  time  of  tlie  hi^botreason 
oociUDiittedi  or  at  any  time  since :  h  you  find 
him  not  gniltyi  you  are  to  enquire  whether  he 
flsd  for  it ;  and  if  ^ou  find  be  fled  for  it,  you 
am  to  enquire  of  hia  goofb  and  chattels,  aa  if 
you-  bad  tbnnd  him  gonty :  if  y oa  find  him  not 
guilty^  nor  that  he  did  fly  for  it,  you  are  to  say 
flOxnid.no  more,  and  hear  your  evidence. 


TheCbonsd  for  the  king  were  Bfr.  Atloraey 
Oenerri,  sir  John  Strange,  Mr.  Solieitor  Ge- 
aeral,  sir  Richard  Lloyd,  and  the  bononraUe 
Bff^.  York  ;  and  fbr  the  Prisoner,  Mr.  Serjeant 
ly^ynne,  and  Mr.  CThyton. 

Mr.  Yorkf  counsel  Ibr  the  king,  Ma^  it 
^Itaae  your  lordahip,  and  you,  gaotMnen  ot  the 
jury  i  This  is  an  indtctnent  against  Fraocia 
'Fowoley,  the  priaooer  attb^bar^  and  s^  fortbi 
teb  (us  ia  before  nsentioned*)  To  this  indict* 
.nam  be  baOi  pleadedg  Not  Guiltv ;  weaball 
prodnoeonr  witnesses  to  make  good  the  charge 
against  tbe  prisoner,  which  if  we  do,  we  doubt 
not  that  yoB  will  find  him  guilty  of  the  indict'- 
nsant* 

AiL  Gen.  (Sir  Dudlev  Rjrder).  My  lords, 
alMl  yoii»  gentMnen  of  the  jury  $  the  prisoner 
a;|tlie  bar,  haifing  been  dteply  engnged  in  the 
late  unnatural  and  wicked  rebellioo  begnn  in 
Seotland*  and  carried  into  the  heart  of  Una 
kiDg^on,  in  order  to  overset  oar  prsaent  happy 
eonslitiitiOB  in  church  and  atate,  bath-  made  it 
naoessar^  for  tbb  prosecotioo  asnoBt  him:  1 
do  not  donbt  but  in  tbe  course  of  our  evidence 
wpfr  shall  nsske  it  appear  to  your  aatialaetioni 
that  tbe  misoaer  wvtb  two  others,  whose  names 
•se  Bloed  and  Ftotaber,  and  othera  tbeh-  oonf»> 
derates,  did  asasmUe  in  a  warlike  aoanner,  and 
ptDoored  arass,  amoMmition,  imd  other  iostriH 
masts  of  irar;.  and  oonspoaed  a  regiment  far 
the  awioa  of  tbe  Pretender  to  tbeae-realms^ 
to  w^f*  war  agauMt  his  present  mast  saeradr 
BMiieahr;  and  did  march  tbvaugb  and  iwrade 
■amal  paria  of  this  hingdom,  and  mdawfuHy. 
dM  aeme  hia  na^sstyli  treaaoee  ia  maay  plaeaa 
te  tbe  oetvioe  of  their  viUainous  ca(we»  aad 
took  away  the  bonea  aad  other  gosds»  mar- 
cbandise,  and  chattels  of  many  of  his  majesty's 
PfMnUa  auUoeta.  And  that  dwrlMlkeaild 
inarah  the  pnaoneri  with  other  rebeii^  kiiiipBr' 


Trial  ffFraneU  Ttmmley,  [^9 

defiance  of  hia  mi|jesty^a  oadoiibled  right  audi 
title  to  the  crown  of  tbeae  reahns,  freij|Mei|tly 
cauaed  the  Pretender's  son  to  be  proelaiaaed  ia> 
apttblic  and  solemn  manner  aa  rqff ant  of  theaei 
fMlmsj  and  himself  msfcbed  at  tbe  bead  of  m- 
pretended,  regiment,,  which  they  called  the 
Manchester  regiment.. 

My  lords,  1  shall  not  take  up  tbe  time^af  thft 
court  in  saying  a  great  deal,  for  aU  that  the 
prisoniir  Is cbaigedwith  wiH appear  ao  full a^dr 
plain  from  tbe  evidences  we  shall  pipdeoe  tm 
the  king,  that  there  will  not  be  the  least  doubt 
with  the  jur Vv  to  fio^  hini  gniHy.       i 

Sir  John  o^range  theo  spofco  tatb^.followia|;* 
effect:  My  lords,  ^and  you  geoidemea  of  tbe 
jury,  I  am  ef  couosei  in  this  case  likewise  fisi* 
the  crown  ;  I  am  very  ^r  from  aggravating  thie 
case  against  the  pprisoaar  at  the  bar,  but  1  eao- 
no^  help  observing,  that  the  eagagemeete 
which  the  prisoner. bad  eanhprked  iti«  wvold 
have  overset  one  of  tbe  most  glorious  and  free* 
coqstitutioos  tiiat  ever  waa  framed,  and  Ibe* 
lieve  I  noay  venture  to  say,^  is  thu.oely  see  in 
the  whole  world. 

If  an  attempt  to  subvert  tfae  government,  te 
desuey  the  king,  and  set  up  a  pppish  j^re« 
tender;  if  marchit^  men  hostile  manner,  car* 
rying  on  a  bloody  and  destruclbe  war  in  thie 
nation,  can  movecompassian^  or  baeiiei|uated» 
any  rebellion  may  be  palliated  ever  and  eac* 
cusedy  since  scarce  any  carcumstaece  cae  be 
added.in  aggravation  of  that  which  bath  hitely 
been  raised  aad  carried  on  ia  thie  kingdom. 

Every  body  knows  the  rebeHioQ  broke  eutia. 
Scotland  with  a  small  number  of  paaele,  and 
made  a  v^rv  great  progress,  till  at  last  tbe 
rebels  bad  the  audaciousaessy  with  the  Pre- 
tender'a  son  at  their  head^  to  fight  hia  one* 
jesty's  forces  at  Preston  Psim,  and  then  the 
rebellion  burrowed  into  England,  and  the  firi- 
soner  at  the  bar  was  with  t^m  in  Ie>oaahire» 
particularly  at  Preston,  and  several  other 
places,  and  then  they  proceeded  to  Manchester, 
where  tbe  prisoner, brined  a  regiment,  aed  ae« 
cepted  a  commission  to  be  colonel  of  tbe  said 
regiment  from  the  eldest  son  of  the  Pretender, 
and  wore  a  white  oochade,  and  a  plaid  aaahi  aa 
a  mark  of  his  authority,  and  tbe  i>iarty  he  aided 
with ;  aed  then  advanced  from  Maochester  to 
Derby  with  his  regiment,  wiiere  the  rebel 
army  liahed  some  few  daya;  but  being  Wjf^ 
prehensive  of  the  duke  of  Cumberlaod's  at- 
tacking them»  it  ao  alarmed  thens  that  they^ 
marched  back  wilb  groat  prcctpitatioe  till  the^ 
oamelo  Carlisle,  where  he  acted' aaeomnlae* 
dant  ef  tbe  city^  and  gave  out  ordam  to  the 
garrisoni  amongstwbicb  be  ordered  the  bottaae 
of  soeieof  hianM(jetty's  fiutybl  subieota  to  bet 
set  OS  fire,  but  was,  alWrwarda  obliged  by  Ike 
duke^to  aurreader  totbe  kmg^a  pleaaere;  andr 
though,  humanity^  atoy  induce  yde  to  have 
oampaasien  towania  tbe  priaaees,  3Mit  if  it -to 
proved  lie  ia  guilty  of  the  evimea  4aid>  to  Uaa^ 
the  jtsitica  of  this  aalMn  calb^aleed  kft^m  ftt^ 


Eor  BO  less^wae  to  be  a  aesitfee  thae  hie 
jcil]^  .and'  hi*  ro|rbl  tiu^^ly  (e*  m 
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princes,  •ppointed  by  Difine  Profidcnce  to  be 
not  opiy  toe  preservers  of  our  rights  and  Jiber- 
tieSf  but  to  be  the  i^uardians  of  the  Protestant 
interest  to  Europe),  to  appease  the  fury  of  a 
«4t  of  unsatisfied  people,  who  have  associated 
in  this  most  wicked  and  unnatural  rebellion, 
and  who  envied  us,  the  faithful  subjects  of  his 
majesty,  the  blessings  we  enjoyed  uoiuter- 
rupted,  of  our  religions  and  civil  rights  and 
priviJegea.  t 

These  people,  in  order  to  divert  themselves, 
and  amuse  the  ignorant,  had  on  their  standards 
or  colours,  mottot  thai  they  imagined  would 
be  gratei'ul,  viz. 

Liberty  and  Propeitt— Church  and  Kino. 

Bat  your  lordship  and  the  gentlemen  of  the 
jury,  as  well  as  the  unfortunate  person  who 
stands  before  jou  at  the  bar,  will  excuse  me  if  I 
take  upon  roe  to  interpret  the  meaning  of  their 
faraons  motto  or  inscription  on  their  colours, 
which,  not  lo  take  up  too  much  of  the  time  of 
the  Goort,  I  shall  do  in  few  words. 

The  liberty  they  designed,  was  nothing  less 
than  Slavery;  their  intend^  Property  was 
PIfimter,  which  4oo  many  of  the  good  people 
of  this  kingdom  hath  found ;  their  Church  was 
Popery,  and  the  meaning  of  their  King,  was 
only  to  make^tbese  free  kingdoms  a  province 
to  Prance. — We  shall  now  call  our  witnesses, 
who  will  give  such  proofs  against  the  prisoner, 
that  I  doubt  not,  gentlemen  of  the  jury,  you 
will  6od  bim  guilty. 

Sol.  Gen,  (Hon.  W.  Murray,  afterwards  lord 
Blansfield,  t.  C.  J.  of  K.  B.)  Call  Roger 
Mac  Donald. 

Rog^  Mac  Donald  being  sworn,  said,  that 
he  knew  colouei  Townley  the  prisoner,  that  ho . 
saw  biipial  Perby,  and  on  Iho  retreat  of  tfa^ 
rebel  army  from  thence,  be  marched  at  the 
hedft  of  the  Qlanchester  regiment,  as  colonel 
of  the  same. 

This  witqesaalso  said,  tb^l  he  saw  bim  with 
a  white  oockade  in  his  hat,  a  brace  of  pistols, 
and  was  acGponted  as  principal  oflieer  between 
LoBcaater  and  Preston*  and  be  appeared  at  the 
head  of  Ibe  regiment,  with  colours  flying,  and: 
drama  beaUng,  and  that  be  had  on  a  plaid  sash. 

This  witness  was  then  asked.  What  number 
al  Mnl  U190  the  rebel  i^nay  ntigbt  consist  of? 
and  he  said,  to  the  best  of  his  knowledge,  he 
beliered  5,600  men,  but  not  all  armed. 

Tl^s  witness  farther  dep(»sed,  That  the  pH  • 
soner  at  the  bar  was  always  looked  upon  by  both 
officeiia  and  soldiers,  as  colonel  of  the  regiment 
called  the  Manchester  regiment ^  and  that,  be 
gave  oommand  to  all  the  officers  imder  him, 
who  obeyed  his  command  as  their  principal 
ofliccr*  That  the  regiment  had  a  Qim;  with 
these  words  on  one  side,  viz.  Liberty  aud  Pro- 
perty ;  and  on  the  other.  Church  and  King; 
That  they  had  some  artillery  with  them,  and 
the  prisoner  always  appeared  at  the  head  of 
llts  r^ment* 

[Cross-examination.] 

Fruon€r*t  Countd,  (Mr.  Serjeant  Wynne) 
fray  have  you  had  no  promise  of  pardon  P 
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Witneu.  I  have  had  no  certain  (iromise  of 
pardon.  I  was  Sni  examined  01  Invernesf", 
by  the  judge  advocate  of  Scotland,  hut  be  did 
not  assure  me  of  a  pardon. 

Prisoner*s  Counsel,  Did  not  you  expect  it  ? 

Witness,  I  cannot  say  but  \  did  expect  to  be 
pardoned,  for  1  was  only  a  servant  I  was 
brought  ashore  very  poor,  and  without  any 
thing  to  subsist  on. 

King's  Counsel,  You  say  you  saw  the  pri- 
soner, in  the  retreat  from  Derby,  command  his 
regiment :  was  not  he  looked  upon  as  colonel  I 

Witness,  Yes,  I  saw  him  on  hurieback  very 
oflen,  and  he  always  rode  at  the  head  of  the 
regiment  on  a  bay  norse. 

Sir  Richard  Lloyd.  Call  San|ael  Maddox  ; 
who  appeared,  and  was  sworn. 

Maddox  said.  The  6rst  time  he  saw  the 
prisoner,  colonel  Townley,  was  at  Manchester, 
about  the  sixth,  seventh,  or  eighth  day  of  De- 
cember last,  but  the  day  he  could  not  particu- 
larly remember;  and  said  the  prisoner  was 
made  colonel,  of  the  Manchester  regiment  by 
the  Pretender's  son  ;  tmd  one  reason  why  he 
was  certain  he  was  colonel  of  the  regiment, 
was,  that  a  guard  from  the  said  regiment  was 
mounted  every  day,  and  centinels  placed  at 
the  prisoner's  quarters;  that  he,  the  said 
Maddox,  marched  out  with  him  in  the  statioa 
of  an  ensign,  but  never  had  any  commission, 
though  he  carried  the  colours  as  such ;  that  the 
prisoner  wore  a  sword  aud  a  brace  of  nbtola, 
with  a  white  cockade  in  bis  hat ;  and  that  the 
prisoner  gave  eonamand  as  colonel  of  the  regi- 
ment, and  that  he  ordered  the  said  Manchester 
regiment  to  be  drawn  up  in  the  church- yahl  ia 
Manchester*  where  the  Pretender's  son  re- 
viewed them,  and  that  he  nmrched  at  the  bead 
of  the  regiment  as  colonel  to  Derby.  Their 
first  d^'a  march  from  Manchester  was  to 
Winslow,  where  the  prisoner  appeared  also  aft 
the  head  of  the  regiment,  and  had  a  white 
oQckade  in  hia  hat,  a  pUid  »asb,  a  brace  of 
pistols,  and  a  sword;  that  their  next  day 'a 
ma^ch  was  to  Macclesfield,  where  he,  this  « iU 
nesf,  signified,  he  had  ap  inclination  to  leave 
the  regiment,  and  return  home  to  liis  master  at 
Manchester,  but  was  intimidated  from  ao 
doing,  by  being  threatened,  and  told,  that  if  he 
did  he  wQuld  have  bis  brains  knocked  out. 

This  witness  ferther  deposed.  That  whea 
they  were  at  .Derby  with  the  rebel  army,  they 
heat  up  fur  volnnttov  for  the  Maqchester  regi- 
ment, commanded  by  the  hon.  colonel  Francis 
Townley;  and  the  same  was  done  by  the 
particutar  order  and  direction  of  the  prisouer. 

'That  when  the  rebel  army  retreated  frona 
Derby,  colonel  Townley,  the  prisoner,  and 
some  of  his  regiment,  took  out  of  a  lipuse  be- 
tween Derby  and  Ashborn,  a  sack  full  of  arms, 
which  were  concealed  under  some  old  writings  ^ 
that  t\kt.  said"  arms  were  taken  with  them  to 
Ashborn,  and  lodged  all  night  in  the  prisoner's 
own  room,  and  disposed  of  afterwards  among 
his  men ;  that  toe  prisoner  bad  two  oen« 
tinels  always  at  bis  door  all  night,  for  fear  tbo 

Z 


3S9] 


20  GEORGE  U. 


Trial  ofFnuidt  Tomdej/, 


[340 


duke  of  Cumberiaod  wu  nearer  to  them  thati 
they  ImegiDed ;  that  the  priaoner  marched  as 
colonel  of  the  Manchester  ref^ioieBt,  in  their 
retreat  from  Derby  to  Carlisle ;  sometimes  at 
the  bead  of  the  regiment ;  that  when  they 
ciaroe  to  Carlisle,  the  prisoner  was  made  by  the 
Pretender's  soq  commandant  of  Carlisle,  and 
had  another  commission  gi^en  him  by  the 
Pretender's  son  to  raise  a  regiment  of  horse ; 
that  so  soon  as  the  main  m>dy  of  the  rebel 
army  were  gone  from  Carlisle  for  Scotland,  he, 
the  prisoher,  took  on  him  the  command  of  the 
whole  rebel  forces  left  there  ;  and  that  he  gave 
orders  for  the  guns  to  be  mounted,  and  also  or- 
dered a  house  to  be  burnt;  which  was  accord- 
ingly done,  alleging  that  sereral  of  the  king'a 
forces  had  firel  from  it,  ai^d  annoyed  the  Pre- 
tender's army ;  and  that  he  particularly  di- 
rected and '  caused  several  cheraux  de  frise  to 
be  made,  and  fixed  at  the  gates  and  entrance 
to  the  city,  to  prevent  his  majesty's  horse  and 
dragoons  from  approaching  it ;  that  the  pri- 
soner Ordered  some  of  tlie  rebel  army  then  in 
Carlisle,  to  make  a  sally  out  to  bring  in  some 
abeep,  and  that  the  prisoner  mounted  the  walls, 
with  a  pistol  in  his  hand,  to  give  notice  if  the 
king's  torces  were  near  where  the  men  were  to 
go ;  that  the  prisoner  paid  the  men  of  hia  own 
company  himself,  as  all  the  captains  of  com- 
panies fiid  theirs ;  and  that  he  bad  heard  the 
prisoner  when  in  Carlisle,  in  company  with 
other  officers,  complain  that  he  was  fourscore 
pounds  out  of  pocket  in  paying  his  men ;  that 
before  the  capitulation,  this  witoeas  beard  the 
pisoner  have  some  words,  and  was  seemingly 
in  a  great  passion  with  colonel.  Hamilton,  who 
was  governor  of  the  caatle  or  ritadel  of  Car- 
lisle, for  surrendering  the  place,  and  not  makbg 
a  defence  to  the  last ;  and  that  be  heard  the 
prisoner  declare,  that  it  was  better  to  die  by  the 
sword,  than  to  fall  into  the  hands  of  those 
damned  Hanoverians. 

This  witoess  being  particularly  asked  by  the 
king's  counsel,  if  he  had  at  any  time  seen  the 
prtso^  in  Carlisle  act  aa  an  officer,  said, 
Thatie  had  particularly  aeen  him  enoouraging 
the  rebel  soldiers  to  make  aallies  out  on  the 
king's  forces. 

[Cross  examination.] 

Sen.  Wynne.  Mr.  Maddox,  after  the  surren- 
der of  the  town  and  citadel  of  Carlisle,  did  not 
you  all  expect  mercy  F 

Maddog,  We  were  all  pat  priioners  into  the 
church. 

Serj.  Wynne,  Did  yoa  all'  exptfek  to  be 
banffedP 

Maddot.  I  cannotsaj  that,  for  we  were  in 
expectation  of  being  at  liberty  again  soon. 

tSerj.  Wynne,  P^y  do  not  you  expect  a  par- 
don, or  have  you  had  any  promise  of  a  reward 
fer  what  you  have  done  m  this  affair  P 

Maddox,  I  cannot  say  1  have  ever  had  any 
promise  of  a  reward. 

Serj.  Wynne.  I  find  yon  are  a  very  smart 
young  man,  and  I  desire  to  be  anawered  to 
this  question ;  pray,  have  you  had  any  pro- 


mise of  m  reward  or  pardon,  or  do  you  expect 
any  reward  or  pardon,  after  having  given  your 
evidence  against  the  prisoner  at  the  bar.  Or  the 
other  prisoners  that  are  in  custody  ? 

Maddox.  My  brother  came  to  me  when  I 
was  in  New-Pnaon,  and  he  did  advise  me  to  do 
the  belt  I  could  for  myself,  and  senre  my  coun- 
try. Soon  after,  one  of  bis  majestv's  messen- 
gers took  me  a  May;  and  I  have  been  at  bis 
house  ever  since,  only  at  those  times  1  went  to 
he  examined ;  nobody  ever  told  me  that  I 
should  be  pardoned,  but  my  friends  advised  me 
to  do  what  I  have  done.  If  I  could  have  a 
free  pardon,  I  should  be  very  thankful  for  it. 

Mr.  Clayton  (afUrwards  Lord  Chief  Justice 
ofC.  B.  in  Ireland,  Prisoner's  Counsel.)  Mr. 
Maddox,  did  not  his  royal  highness  when  you 
surrendered  prisoners  promise  you  mercy  ? 

Maddox.  All  the  terms  his  royal  bighneaa 
said  we  were  to  expect,  were,  we  should  not 
be  put  to  the  sword,  but  that  we  should  be  lefl 
to  his  majesty's  pleasure  ;  which  two  Scots  of- 
ficers who  went  to  the  duke,  and  whose  names 
were  Abemethy  and  Forbes,  told  us ;  and  that 
the  people  in  Carlisle  were  to  deliver  up  all 
their  arms  at  the  gate,  and  the  officers  w^e  to 
go  into  the  church. 

K%ng*i  Countel.  Call  Austin  Qdeman^  who 
appeared  and  was  swonij  and  said,  He  saw  the 
pnsoner  at  tlie  bar  in  Carlisle,  who  was  called 
colonel  Townley,  and  commanded  the  Man- 
chester regiment,  and  waa  made  commandant 
of  the  said  city  by  the  Pretender's  son  ;  and  if 
any  of  the  soldiers  wanted  arms,  they  applied 
te  him,  and  he  furnished  them  with  firelocks, 
pistols,  and  bayonets ;  and  that  he  often  had 
seen  the  prisoner  order  the  guard  to  'roonatt 
and  always  acted  as  their  chief  officer,  and  all 
the  other  officers  took  th^ir  orders  from  him  as 
theur  superior. 

[Cross-examination.] 

Seij.  Wynne.  Pray,  Sir,  inform  me  what 
time  you  saw  the  gentleman  at  the  bar  at  Car* 
liale,  was  it  in  the  month  of  November  f 

Coleman,  I  cannot  tell  what  month  it  was, 
1  know  1  saw  him  at  Carlisle  when  it  was  ia 
poaaession  of  the  rebels,  and  he  bad  a  commis- 
sion from  the  Pretender's  son. 

Serj.  Wynne,  Did  you  ever  hear  him  say  he 
had  a  commission  ? 

Coleman,  No,  I«Berer  did. 

Scaj.  Wynne.  Then  what  you  say  aignifUa 
nothing. 

King^s  Counsel,  Call  capt.  Carey  Of  the 
foot-guards,  who  ap|>eared. 

Ktng*s  Counsel,  Pray  swear  the  <;M|taia  ; 
which  being  done,  capt.  Carey  said.  That  he 
received  orders  by  lord  George  Beauclerk,  froati 
his  royal  bighneaa  duke  William,  to  Uke  i^re 
of  the  governor  of  Carliate,  and  had  his  'royal 
highness's  orders  to  examine  all  the  rebel  pri- 
aoners  papers,  amongst  whom  he  applied  to 
the  priaoner  at  the  bar,  nho  said  he  had  deli- 
vered his  commission  befbre  to  major  Adama. 
He  further  said,  That  the  prisoner  had  snme 
guineas  in  his  pockets,  and  his  waleh,  which 
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1m  did  ool  take  fron  him ;  for  bii  royal  bifb- 
oeso's  orders  were,  not  to  take  eniv  money  out 
of  the  pockets  of  any  of  the  oifoera,  oaly  to 
■eixe  aU  paUic  money  t)iat  they  ^b««l  collecM ; 
for  that  what  mooey  thev  beii  io  their  pockets 
■sigbt  be  of  service  to  toem  in  their  ooDfioe- 
oaeot.  That  this  e? idenee  indorsed  all  the 
pspeiB.  that  he  foood  on  soch  of  the  officers  as 
be  searched,  and  said,  the  cspitulatioo  was 
signed  hf  the  doke  of  Richmond,  lieotenant- 
general  in  the  army ;  wherein  the  rebels  in 
Carlisle  were  to  be  at  the  king's  pleasure. 

Cmuudfcr  ike  King,  Sir,  ase  yon  sore  that 
in  the  capitulation  that  waa  signed  by  the  duke 
of  Richmond,  it  was  mentioned  that  the  uri- 
•ooers  should  he  rcserred  for  the  king's  plea- 
saref 

Capt  Corey.  I  cannot  take  npoo  me  to  be 
certain  of  that ;  hot  I  think  so. 

JCiag't  Cottiue^.  Do  you  know  the  duke  of 
Richmond's  hand-writing? 

Capt.  C^rty,  No,  I  nerer  saw  his  grace 
write. 

Then  a  PMer  waa  <hewn  bim,  which  be 
said  was  the  Capitulation,  and  was  read  as  fol- 
lows: 

**  All  the  .terms  bis  royal  highness  will  or 
^an  graot  to  the  rebel  ganrison  of  Carlisle,  are. 
That  they  shall  not  be  pot  to  the  sword,  bat  be 
vested  for  the  king's  pleasure. 

**  If  they  concent  to  these  oooditions«  the 
governor  and  princi|Nd  officers  are  to  deliver 
themselves  op  immedistely,  and  the  castle,  ci* 
tadel,  and  all  the  grates  of  the  town  are  lo  be 
taken  possession  of  forthwith  by  the  king's 
troops.  All  the  small  arms  are  to  be  lodgedin 
the  town  guard-room,  and  the  rest  of  the  gai^ 
fisoo  are  to  retire  to  the  cathedral,  where  a 
fuard  is  to  be  placed  over  them.  No  damage 
IS  to  be  done  to  the  artillery,  arms,  or  ammu- 
nition.—Head  Quarters  at  Blackall,  SO  Dec. 
half  an  hour  past  two  in  the  afkemoon.  By 
kis  i^jval  highness's  command,— -fS^ned,^ 
RicaMONn,  Lbnox,  and  Aubionby,  Lieu- 
tenant- general  of  bis  majesty's  forces.* 


JKii^'f  CwmeL  Call  captain  Nevet  of  the 
dd  regiment  of  foot  guards ;  who  appearing, 
and  beiijg  sworn,  ssid.  He  went  by  oider  of  his 
royal  bigbnem  the  duke  to  visit  and  examine 


i> 


*  As  some  people  msy  be  willing  to  know 
what  the  rebels  called,  Tbe  Capitol^onon  the 
anrrender  of  Cariisle ;  and  aa  several  of  those 
unhappy  persons  in  their  dying  speeches  as- 
serted, That  their  lives  were  taken  away  con- 
trary lo  the  lawa  of  nations  and  of  arms,  as 
appears  by  the  capitulation  granted  them  at 
the  sarrender  of  that  city ;  to  contradict  ao 
&Ise  an  assertion,  we  shall  here  insert  all  the 
meesara,  jke,  that  passed  on  that  occasion, 
whereby  it  will  appear,  that  nothing  was  grant- 
ed them  but,  **  that  thev  should  not  be  put  to 
the  sword,  bat  reserved  for  the  king's  plea- 
mo  ;"  which  terms  they  consented  to  accept, 
OS  appears  by  ycohwel  Hamilton's,  and  the 
other  officers'^  answer  to  the  terms  offered 
|iy  his  royal  highness,  via.  On  the  first  pla- 
toon of  the  old  baUery  firing,  (December  30, 
1745)  the  rebels  hong  out  the  white  flsg ; 
^bmopoii  the  baUery  cetsedi  aod  thty  called 


over  the  walls,  That  they  had  two  hostages 
ready  to  be  delivered  at  the  Bniplisb  gate,  on 
the  opposite  side  of  the  town ;  his  royal  high- 
ness the  duke  of  Cumberland  then  ordered  col. . 
Conway  and  kird  Bury  to  deliver  two  messages 
marked  in  writing,  lone  signed  by  colonel  Con- 
way ;  the  second  message  being  designed  aa 
an  answer  to  a  person's  letter  who  called  him- 
self a  Frenchman. 

In  about  two  boors  they  returned  and  brought 
a  paper  signed  John  Hamilton^  whereupon 
they  were  sent  bade  with  the  terms  si|^ed  by 
the  duke  of  Richmond,  by  order  of  bis  royal 
bigbnem ;  and  about  four  they  brought  a  pa- 
per signed  also  by  the  ssid  John  Hamilton ; 
on  which  brigadier  Bligh  took  possemion  of 
the  city. 

Copy  of  liisHoyal  Highness's  Messaob  to  the 
Rebels  at  Carlisle,  upon  tbeir  banging  out 
a  White-flag,  Monday  morning,  the  SOth 
of  December,  1745,  sent  by  col.  Conwsy. 

**  His  royal  highnem  wOl  make  no  ezchan^ 
of  hostages  with  rebds,  and  desires  they  will 
let  him  know  by  me,  what  th^  meant  by 
hanging  out  the  white  flag. 

<«  To  let  the  French  officer  know,  if  there 
is  one  in  the  town,  that  there  are  no  Dutch 
troops  bsre,  but  enough  of  the  king's  to  chas- 
tise the  rebels,  and  those  who  dare  m  givethem 
any  assistanoe.-«-*fSi^fierf,J  Col.  Comwat, 
aid  de  camp  to  his  royal  highness  the 
duke." 

John  Hamilton's  Answer  to  his  Royal  High- 
nem the  Duke's  Messaob  to  the  Rebels  in 
Carlisle,  December  SO,  1745. 

<*  In  answer  to  flio  short  note  sent  by  bis 
royal  highness  prince  William,  duke  of  Cum- 
berland ;  the  governor,  in  name  of  himself, 
and  all  the  officers  and  sokliers,  gunners  ^nd 
others,  belonging  to  the  garrison,  desirm  to 
know  what  terms  bis  royal  bigbnem  will  bo 
pleased  to  give  them,  upon  the  surrender  of  the 
city  and  castle  of  CsHisle ;  and  which  known, 
his  royal  bigbnem  shall  be  duly  aioquainted 
with  the  governor  and  garrison's  last  or  ulti- 
mate resolution,  the  white  flag  being  hung  out 
on  purpose  to  obtain  a  cessation  of  arms  lor 
conclooinif  sach  a  capitulation.  This  to  be 
given  to  his  royal  highnem's  aid  de  camp.-**- 

.   (Signed J  Jonii  Habultom." 

His  Royal  Bigbnem's  DeclaraHon  to  the 
RcBBLS,  sent  by  the  Colonels  Conway 
and  lord  Bury,  aid  de  camps  to  his  royal 
highness,  after  receiving  John  Hamitton's 
letter,  December  SO,  1745. 

<*  All  the  terms  his  royal  highness  will  or 
can  grant  to  the  rebel  garrison  of  Cariisle,  are. 
That  they  shall  not  be  put  to  the  sword,  hot  hn 
rcsentd  for  the  king's  pksaorei    .     . 
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the  rebel  officers  in  Carlisle ;  sod  that  tbe  pri- 
soner was  one  of  them,  and  went  by  tbe  name 
of  col.  Townley,  and  commandant  of' Carlisle. 

King*$  CounseL  feiwear  eaptain  Vere,  whicfa 
was  done. 

King's  CounseL  Sir,  will  you  be  pleased  to 
tell  my  lords,  and  the  ffentlemen  of  tlie  jury, 
what  yon  know  of  tfie  prisoner  at  the  bar  being 
in  tbe  late  unnatoral  reoellion  ? 

Capt.  Vere.  I  saw  the  prisoner  on  tbe  fiOth 
of  November  at  Carlisle,  lor  I  was  taken  pri- 
soner a  tittle  before  by  the  rebel  army ;  he  was 
called  colonel  Townley,  colonel  of  the  Man- 
chester regiment,  and  commandant  of  tbe  town. 
On  the  d5ih  of  December  he  appeared  with  a 
white  cockade ;  I  went  np  to  colonel  Hamil- 
ton's room,  where  we  talked  of  a  capitotation, 
and  Mr,  Hamilton  was  witting  to  agree  to  it : 
we  then  wrote  a  letter  to  his  roySl  highness  the 
duke,  and  the  messenger  who  earned  it  was 
made-a  prisoner;  and  Mr.  Hamilton  desired  me 
to  go  to  captain  Abemethv,  and  the  Scotch 
officers,  and  they  all  agreeo  to  what  was  done, 
and  tbe  next  day  they  hung  out  the  white  flag. 

Sir  John  Strmnge,  Did  not  Townley  appear 
asthe  commanding  officer? 

Capt.  Vere,  Yes,  I  saw  his  commission  in 
the  guaid- room. 

Sir  John  Strange.  Did  yon  see  it  In  his  own 
hands  ? — Capt.  Vere,  I  cannot  say  1  did. 

Serj.  Wynne,  Pray,  Sir,  what  are  yoo  ? 

"  If  they  consent  to  these-  couditwns,  the 
governor  and  principal  officers,  are  to  deliver 
themselves  up  immediatelT)  and  the  castle,  d- 
tsdel,  and  all  the  gates  of  the  town,  are  to  be 
taken  possirssion  of  forthwith  by  the  king's 
troops.  All  the  small  arms  are  to  be  lodged 
in  the  town  guard- room,  and  the  rest  of  the 
garrison  are  to  retire  to  the  cathedral,  wherie 
a  guard  is  to  l>e  placed  over  them.  No  da- 
mage is  to  be  done  to  the  artillery,  arms,  or 
ammunition.  Head  qnartifers  at  Btackall,  30 
Deeember^  half  an  hour  post  two  in  the  atler- 
neon.  By  hia  royal  highneso's  eommaod..— - 
(Signed,)  RicHiioii»t  Lmex,  and  AoBioNftr, 
heutenant-generalof  his  majesty 'sforacs." 

The  Rebels  Answer  to  tbe  Terms  offered  them 
by  his  Royal  Highness,  December  30, 
1745. 

**Tbe  govenior  ef  Ciriisle,  nid  all  tb«  effi* 
oers  oompoaiBg  the|^flvrison,  %i«e  to  the  terms 
of  capkuiatmn  given  in  by  his  grScethe  duke 
of  Richmood,  Lemnr,  and  Amgoey,  lieate- 
Mm-^eneral  of  his  majesty's  Ihvoes,  reeom- 
mendmg  ihemselseg  to  his  ro^al  highiieas's 
clemeopy,  and  that  his  royal  lugliness  will  be 
pleased  to  interpose  tor  them  with  his  ma- 
jesty ;  and  that  the  officers'  clothes  and  bag. 
gage  may  be  safe,  with  a  competent  time  to  be 
allowed  the  citizens  of  Carliate  to  remove  their 
beds,  bed  .clothes,  snd  other  honaehold  furni- 
tnre  hnpreaied  from  them  Ibr  the  nse  of  the 
ffarriaoo  in  the  castle.  The  30lh  et*  Deoem- 
icr,  at  three  in  the  aflernoon."    l*ormer  Edit. 


bis  grace  the  dake  of  Newcatde  npen  tbe  pub* 
lie  service,  and  was  taken  prisoner  belbre  by 
the  rebel  army. 

Mr.  DsviilfoB,  a  ffoeer  of  Carfisle,  was  the 
next  witness,  who  being  called  and'swom,  de-' 
poaed,  that  he  had  seen  the  prisoner  at  Carlisle, . 
whei:e  he  acted  aa  colonel  of  the  Manchester 
regiment,  and  commandant  of  the  city  of  Car- 
lisle; lie  was  present  when  he  ordered  a  house 
to  be  set  on  me  at  Carlisle ;  and  on  tliis  depo- 
ponent's  asking  him  the  reason  for  it,  he  re- 
plied. That  several  of  the  elector  of  Hanover's 
men  had  fired  from  it,  and  annoyed  his  men. 

Here  the  king's  coonsel  rested  it. 

Tbe  Counsel  for  the  Prisoner  proceeded  now 
to  his  defence,  and  pleaded,  that  Mr.  Townley 
was  a  ^tleniisn  oi'  a  ffood  femily,  and  that  hm 
education  was  snitabte  to  his  birth ;  bat  by 
some  misfortunes  in  bis  family  waa  obliged  to 
retire  lo  France,  whkdi  happened  in  the  year 
17S8.  Reing  e  man  of  .sphit,  be  was  aooo 
taken  notice  of  by  the  French  court,  and  bemgf 
recommended  to  his  most  Christian  majeaty,  as 
a  person  capable  of  a  post  in  his  srmy,  the  Kini;^ 
gave  him  a  commission;  in  consequence  of 
which  he  served  at  tbe  siege  of  Pbilipsburgh, 
Hnder  tbe  marshal  duke  of  Berwick,  who  foot 
his  life  before  tbe  walls  of  that  place.  He  tliertf 
behaved  with  such  ooihrage  and  conduct  as 
gained  him  the  respect  and  esteem  of  all  the 
officers  in  the  army.  He  executed  all  the 
orders  of  his  superiors  with  the  greatest  imre* 
pidity ,  and  exposed  himself  on  every  occasion 
m  Such  a  manner,  as  if  life  was  of  no  siginfica- 
tion,  when  hononv  and  the  service  of  his  nfaater 
stood  in  competition  with  it.  He  was  likewise 
in  aeveral  other  sieges  and  cngsgements, 
where  his  behaviour  was  always  such  as  be- 
came a  man  of  honour ;  and  as  he  received  the 
pay  of  his  most  Christian  majesty,  he  fbongbt 
It  his  duty  to  serve  him  with  all  the  fldeKly  he 
was  capable  of.  Thus  he  continued  it  that 
service  from  tbe  year  17^8,  till  a  few  Teais 
since*  that  he  came  into  Enghind,  vrhera  he 
privately  resided  till  about  tbe  time  of  tbe 
breaking  out  of  the  reb^On.  And  the  Frencll 
.king  imajfinipg  he  might  be  of  sfervl6e  in  pro- 
moting bis  views,  in  tbe  invasion  which  he  bad 
meditated  agamst  these  kingdoms,  sent  him  t 
c6tonePs  commission,  to  enable  hffti  to  nkA 
forces,  and  to  assist  bis  ally,  the  Pretender,  fa 
his  expedition  to  Scotland.  Thus  it  appears, 
that  he  has  been  sixteen  years  in  tbe  service  of 
France;  that  be  has  had  the  French  king's 
comnnssion  during  all  that  time ;  sM  coiise- 
ipiently  was  as  much  in  tbe  service  of  France 
as  an  V  officer  in  the  French  army  ;  and  there- 
fore they  Were  bambly  of  opinion,  that  colonel 
Townley  had  as  just  a  right  to  tlie  cartel,  as 
any  French  officer  that  has  been  taken  by  th^ 
flngfisb,  doring  the  progress  of  tbe  war  be- 
tween the  two  kingdoms. 

We  must  acknowledge  that  the  king's  obim- 
sel  hate  opened  the  nature  of  the  indiotmeiit 
with  all  the  candour  that  oould  be  expedeoy 
and  hats  not  esaggentttfld  Urn  dautge  uguui^ 
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the  fnmmer  beycwd  the  bouiidi  of  bumioity 
and  good-nature ;  and  we  bumbly  hope  tbe^ 
frill  be  of  opinion  with  us,  that  though  the  pn* 
■ouer  at  the  bar  should  unhappily  be  found  act- 
ing in  this  unnatural  rebellion,  yet  as  be  acted 
under  a  eonnmission  from  the  French  king,  he 
bas  a  right  to«  the  cartel  for  'settling  the  ex- 
change of  prisoners  that  may  be  taken  on  either 
side,  m  the  war  now  carried  on  between  the* 
two  kingdoms. 

The  evidence  we  have  to  produce  in  behalf  of 
the  prisoner,  are  only  three.  Tbe  first  is  cap- 
tain Carpmtier,  who  will  prove,  we  hope,  to 
J^our  lordships'  satisfaction,  that  colonel  Town- 
ey  was  many  years  in  the  French  service, 
voder  a  commission  from  tbe  French  king ; 
ami  since  his  being  taJcen  at  Carlisle  bos  been 
constantly  supplied  from  France ;  tbe  other 
twoy  who  are  John  Hayward  and  Thomas 
Dickinson,  we  shall  bring  to  invalidate  tbe  eri- 
deoeeof  Maddoz,  by  shewing  thebadness  of 
his  character,  and  that  he  is  such  a  man  whose 
testimonv  is  not  to  be  credited. 

And  the  prisoner's  counsel  farther  obserred, 
that  the  inmctment  was  insufficient,  for  that 
they  had  not  mentioned  tbe  day  in  tbe  indict- 
ment when  the  treason  was  done,  and  that  the 
glorious  statute  of  the  7th  of  king  William  3, 
which  was  justly  esteemed  tbe  bulwark  of 
English  liberty,  directed,  that  nothing  shall  be 
^Tf  n  in  evidence  but  what  is  inserted  in  tbe 
mdidment ;  and  that  the  time  not  being  men- 
tioo^  in  the  indictment  when  the  treason  was 
acted,  is  snffident  to  qi|ash  it^  because  it  might 
he  A>  long  past  as  to  entitle  the  prisoner  to  the 
benefit  of  tbe  limitation  enacted  in  the  said 
kind's  reign ;  and  that  act  says,  That  no  person 
•hafl  be  convicted,  or  sutfer  for  high  or  petit 
treason,  unless  a  prosecution  is  begun  against 
the  person  who  committed  snch  treason,  in 
three  years  aAcc  the  commission  of  such 
treason. 

Counsel.  Pray  call  Mr.  Carpentier ;  who  ap- 
peared, and  was  sworn. 

King*$  Courutl,  Pray,  what  would  you  ask 
this  gentleman  to? 

Pruoner^i  Counul.  To  prove  that  the  pri- 
ioner  had  a  commission  from  the  Fretfch  kmg, 
and  that  he  was  at  the  siege  of  Philipsburgh. 

Court.  That  will  be  against  ;^ou  \  for  no  man 
that  is  a  liege  subject  of  bis  majesty  can  jtlstify 
taloDg  up  arms,  and  acting  in  the  service  of  a 

rince  that  is  actually  in  war  against  ins  ma- 


wbich  Carpentier  was  sei  aside,  without 
being  examined. 

Seij.  Wynne.   Pray  ctll   John  Bayward ; 
who  appeared,  and  was  sworn. 
y  Sei}.  Wynne.  Pray,  Sir,  do  yon  know  Sa- 
muel JUaddox,  and  how  long  have  you  known 
bin? 

Hazard,  Yes,  Sir,  about  two  years. 

Stfj.  Wynne*  Pray,  what  character  doth  he 
bear? 

Haymard,  He  bears  such  a  very  bad  cha- 
racter,  tax  I  trecld  not  bettere  him  upon  his 
«atb. 


[Cross- examined  J 

Sir  John  Sfrunge.  I  hope  yon  believe  that 
every  person  that  joined  with  the  rebeb  are  bad 
men  ? — Hayward,  Tea,  Sir. 

Sir  R.  Lloyd.  What  business  are  you  of?—. 

Hayward.  I  am  a  glover  and  leather-seller  at 
Manchester.  [After  oeing  examined,  he  went 
out  of  court,  but  was  recalled  J 

Sol.  Gen.  Mr.  Hayward,  Pray,  did  yon  see 
the  prisoner  at  the  bar  in  Manchester  ? 

Hayward.  No,  1  never  saw  the  prisoner  be- 
fore. 

Conns.  Clayton.  Pray  call  Thomas  Dickin- 
son ;  who  appeared,  and  was  sworn. 

Sir,  do  you  know  Samuel  Maddox? 

Ptc^fffon.  Yes, Sir;  he  was  bound  appren- 
tice to  an  apothecary  at  Manchester. 

Couns.  Clajjten.  Pray,  what  character  does 
he  bear? — DtchinMon.  A  very  bad  one. 

Couns.  Clayton.  Would  yon  believe  him 
tapon  bis  oath  r 

Dickinton.  No,  I  would  not,  especislly  upon 
life  and  death. 

Sir  John  Strange,  For  what  reason  do  yoi;. 
take  upon  you  to  swear  he  is  not  td  be  believed 
upon  his  oath  ? 

Dtckiruon.  I  do  not  know  particularly ;  bui 
I  have  heard  he  was  a  very  bad  apprentice, 
and  that  he  had  wronged  bis  toaster. 

Sir  John  Strange.  Do  you  know  his  master  f 

Dickimon,  Yes  i  his  maiter  is  in  London 
now. 

Sir  John  Strange.  So,  ibr  no  other  rtesonl 
than  because  you  have  heard  he  was  not  a  sood 
apprentice,  you  take  upon  you  to  swear  ne  is 
not  to  be  believed  on  hii  oath.  I  suppose 
yon  have  other  bad  apprentices  in  Manchester? 

Dickinton.  Yes,  there  are. 

Att.  Oen,  Dickinson,  Did  yon  ever  see  the 
prisoner  at  Manchester  at  tbe  time  the  rebel 
army  was  there? — Dickin$on.  lYes. 

Att,  Gen.  What  was  he  doing  there  ? 

Dickimon.  He  was  colonel  of  the  Manches- 
ter regiment 

Att.  Gen.  What,  in  the  Pretender^s  service? 

Dickinton.   Yes,  in  the  rebel  army. 

The  evidence  for  thejprisoner  being  all  gone 
through,  Mr.  Solicitor  General  repUstf  to  what 
had  been  dejected  by  the  Pristeer'a  CoMnsd  to 
tbe  indictment 

Mr.  Solicitor  Generaltitaod  on,  and  made  a  re* 

Sf  to  tbe  prisoner's  counsel,  wherein  be  observ* 
,  "Tbe  first  overt-act  of  high  treason  char^ 
against  the  prisoner,  is  compassing  and  ima^n- 


and  this  is  fonnded  on  the  stetote  of  the  951b  of 
Edward  the  third.  And  levying  of  war  by  one 
or  more  perieos,  is  treason.  That  this  war  has 
been  levied,  and  tbat  acts  of  hostilities  have 
been  committed  by  the  prisoner,  I  do  not  doobt 
but  that  it  has  been  suffidently  proved  to  you, 
gen^emen  of  the  jury  ;  there  is  no  occasion  to 
prove  explicitly  all  .that  is  laid  in  0e  indict- 
ment; hot  that  war  has  been  levied  agwost  his 
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najcBty*  hns  been  infficieoUy  prered  and  ad- 
mitted by  the  learned  counsel  for  the  prisoner ; 
it  has  been  proved,  likewise^  that  the  prj^ner, 
with  a  tumultuous  number  of  rebels  ana  traitors, 
did  assemble  in  several  parts  of  his  majesty's 
dominions,  and  levied  a  cruel  and  destructive 
ivar.  The  counsel  on  the  other  side  would  in- 
■inoate,  that  the  crime  was  committed  before 
the  day  laid  in  the  indictment,  therefore  the 
day  of  the  commission  in  the  indictment  should 
be  inserted.  But  admitting  it  was  so,  this  in- 
dictment ia  good  ;  for  in  the  case  of  sir  Harry 
Gray,  [qu.  Vane.  See  toI.  6,  p.  119],  it 
it  was  the  opinion  of  all  the  judges,  that  sir 
Harry  was  guilty,  notwithstandmj^  that  the 
fact  was  committed  twelve  years  before  the  in- 
dictment ;  and  it  is  recent  in  the  memory  of 
many  gentlemen  of  the  law,  that  this  was  the 
case  ot  Chandler,  Layer,  and  Bradshaw; 
and  so  it  was  allowed  in  constructive  treason,  in 
the  case  of  Dammaree  and  others,*  in  the 
reign  of  the  late  queen  Anne,  for  pulling 
down  of  roeeling-hoiises,  and  many  cases  of 
the  like  nature  in  air  Matthfiw  Hale's  Pleas  of 
the  Crown;  for  which  several  reasons,  and 
what  has  been  mentioned  before,  I  humbly  con- 
ceive your  lordships  will.over«ra]e  this  excep- 
tion, as  having  no  weight"  .(Upon  which  the 
aaid  motion  was  over-ruled  by  the  Court.) 

Then  my  lord  chief  justice  Lee  summed  up 
the  evidence  very  impartially  to  the  jury. 

After  which  the  Jury  consulted  together  in 
court,  but  not  agreeing  jn  their  verdict  with- 
drew about  ten  minutes,  and  when  they  return- 
ed into  court,  were  called  over  by  the  Clerk  of 
the  Arraigns,  and  anawered  to  their  names. 

CL  ofArr,  Gentlemen  of  tbe  jury,  are  you 
agreed  on  your  verdict  ? — Jury.  Ves. 

CL  ofArr.  Who  shall  say  for  you  ? 

Jury,  Our  foreman. 

CL  of  Arr.  Francis  Townley,  bold  up  your 
hand.    (Which  he  did^ 

How  say  you  ?  Is  Francis  Townley  Guilty 
of  the  high -treason  whereof  he  stands  indicted, 
•r  Not  Guilty  P— foreman.  Qiiilly* 

C/.  ff  Arr'.  What  goods  add  chattels,  lands 
and  tenements,  had  be  at  the  time  of  the  said 
high-treason  eoomitled,  and  at  any  time  since, 
to  yoar  knowMce  f— None. 

vLrf  Arr*  Hearken  to  your  verdict,  as  the 
Court  has  recorded  it ;  von  say  that  Francis 
Townley  is  guilty  of  tbe  nigh- treason  whereof 
he  stands  indicted,^ and  yoa  ^ay  he  had  no 
^roods,  nor  chattels,  lands  or  tenements,  at  the 
time  of  the  said  high -treason  committed,  or  at 
any  time  since  to  your  knowledge,  and  so  you 
say  all  ? — Jury,  Yes. 

Then  Mr.  Jones,  keeper  of  thecnunty  nol  of 
Survey,  was  ordered  to  take  care  of  the  prisoner. 

The  followiBg  is  Foster's  Report : 

"  Mr.TowMLBT's  Casb,  July  15, 1746. 

**  His  eounsel'moved  that  before  any  juryman 
f  boald  be  brought  to  the  book,  the  whole  pan- 

f  See  it,  in  vol.^l5/p.  5W. 
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nd  might  be  called  over  once  in  tbe  prisotter'a, 
hearing,  that  he  might  take  notice  who  did  and 
who  did  not  appear ;  which  they  said  wonld  be 
a  considerable  help  to  him  in  taking  his  chal- 
lenges.* This  was  done  J>y  order  of  the  Court, 
and  the  Attorney-general  did  not  oppoee  it. 

«  Every  jury  man  as  became  to  the  book  was 
asked,  whether  he  was  a  freeholder  or  no. 
Those  who  answered  that  they  had  no  freehold 
in  the  county,  were  examined  upon  a  Voire 
Dire  to  that  matter  ;j-  and  on  their  answering 
that  thev  had  no  freehold,  were  set  aside. 
Those  wno  anawered  that  thev  had  «hoth  free- 
hold and  copyhold  were  asked,  whether  both 
put  together  did  amount  to  lO/.  a- year ;  and  if 
they  did,  that  wa8:admitted  to  be  ^  good  quali-. 
ficaiion,  tliough  the  freehold  alone  was  under 
10/. 

«<  The  Court  grounded  this  rule  on  the  Bill  of 
Rights,  1 W.  M.  St.  8,  c.  3,  4,  5.  W.  M.  c.  94, 
s.  15,  and  the  4th  and  5th  W.  M.  compared. 

*<  The  prisoner's  counsel  offered  to  call  a  wit- 
ness to  shew  that  he  was  at  the  time  of  the  re- 
bellion in  the  service  and  pay  of  the  French  king, 
and  so  intitled,  as  they  insisted,  to  the  benefit  uf 
tbe  cartel  for  exchange  of  prisoners :  but  the 
Court  declared  that  such  proof  is  not  to  be  ad- 
mitted. It  is  no  defence  in  a  court  of  law,  nor  is 
it  so  much  as  an  excuse,  ^at  he  bad  entered 
into  the  service  of  an  open  enemy.  See  the 
Caseof  iBneas  Macdonald.} 

*<  Thev  then  insisted  on  what  they  (very  iin- 
properly)  called  the  Capitulation  at  the  sur- 
render of  Carlisle.  In  this  likewise  tbe  Court 
over- ruled  them.  It  is  no  sort  of  defence  in  a 
court  of  law.  But  to  prevent  misconstructions* 
colonel  Carey  was  examined  touching  tbe 
terms  upon  which  the  surrender  was  made. 
And  he  swore,  that  the  duke  expressljjr  re- 
served the  rebels  in  Carlisle  to  be  dealt  with  as 
his  majesty  should  please. 

*<  The  Court  th^n  observed,  that  the  prisoners 
had  received  the  whole  benefit  of  the  terms 
offered  by  the  duke,  in  that  they  were  not  im- 
mediately put  to  the  sword,  [See  lord  Wintou's 
trial,  vol.  15,  p.  806]  but  were  reserved  for  hiq 
majesty's  pleasure;  which  now  appeara  to  be, 
that  they  shall  have  a  fair  trial,  and  liberty  to 
make  their  defence  according  to  law. 

<*  They  then  insisted  that  the  overt-acts  are 
charged  in  the  indictment  to  be  committed  on 
the  10th  of  October,  and  that  all  the  evidence  is 
of  overt-acts  subsequent  to  that  time ;  and  said, 
that  however  the  resolutions  with  regard  to 
this  point  may  have  been  before  tbe  Tdi  W.  3, 
yet  now,  by  that  act,  no  evidence  is  to  be  given 
(ut  of  overt-acts  laid  in  tbe  indictment ;  and 
consequently  the'overt-acts  must  be  proved  in 

*  N.  B.  This  was  done  in  Layer's  Case, 
after  a  much  longer  debate  than  the  matter  de<» 
served.    Foster. 

See  in  this  Collection,  vol.  16,  p.  94. 

f  As  to  these,  see  Francis  Francia's  Case, 
vol.  15,  p.  898. 

I  In  this  volume.  See  also  East's  Pleas  o( 
the  Crows,  e.  %p  s.  3. 
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•uch  maoner  as  tbey  are  laid :  tbat  in  tliis  case 
especially  the  kiiig^a  counsel  are  not  at  liberty 
to  vary  id  their  proofs  from  the  day  laid  tince 
tbey  have  confined  tbemaelf  es  in  the  indict- 
ment to  one  day,  and  have  not  cbar^^  (as 
tbey  said  in  most  of  the  precedents  it  is  charged) 
that  the  defendant  did  commit  the  treason 
charged  on  him  on  the  dar  laid,  and  at  divers 
days  and  times,  as  well  berore  as  after. 

**  To  this  Mr.  Murray,  the  solicitor  general, 
answered,  That  the  7th  W.  S,  mak«i  no  al- 
teration with  regard  to  this  point,  so  as  to  make' 
either  tim^  or  place  more  material  than  they 
were  before  the  act.  The  act  indeed  saith. 
That  no  evidence  shall  be  given  of  any  overt- 
acts  not  laid  in  the  indictment :  bat  what  is  or 
is  not  evidence  of  such  overt- acts,  is  left  nnon 
jnst  the  same  foot  in  this  respect  as  it  was  be- 
fore the  act ;  what  was  evidence  at  common 
law  is  in  this  respect  evidence  still ;  and  as  to 
the  charging  the  overl-acts  at  divers  days  and 
times  as  well  before  as  after  the  day  p'articu- 
tarly  mentioned,  be  said,  that  the  greatest  part 
of  the ,  precedents  h»  bad  seen  of  indictments 
Ibr  levying  war,  which  is  the  present  case,  do 
charge  the  overt  acts  on  one  day  only. 

^*  8ir  Richard  Lloyd  offered  to  speak  on  the 
same  side;  but  tlie  Court  told  him,  he  need 
Dot  give  himselt'the  trouble  of  speaking  to  the 
point,  on  which  there  conid  be  no  doubt,  and 
«ver-mled  the  olgection."* 


The  following  Warrant  was  soon  afVer  sent  to 
the  Sheriff,  viz. 

**  Surrey,  At  a  special  ^eiBion  of  Oyer  and 
Terminer  and  gaol  delivery  of  our  present  so* 
Tereign  lord  the  king  of  and  for  the  countv  of 
Surrey  bolden  at  the  borough  of  Southwanc  in 
the  aaid  county  on  Monday  the  SSd  dav  of 
June  in  the  30th  year  or  the  reign  or  our 
said  present  sovereign  lord  George  the  second 
by  the  mce  of  GimI  of  Great-Britain  France 
and  Irmnd  king  defender  of  the  faith  and  so 
forth  before  sir  William  Lee  knt.  chief  justice 
of  our  said  present  sovereign  lord  the  king  ap- 
pointed to  hold  pleas  before  the  king  himself 
air  John  Willes  knt.  chief  justice  of  the  Court 
of  Common  Pleaa  mr  Martin  Wright  knt. 
one  of  the  justices  appointed  to  hold  pleas  be« 
fore  the  king  himself  sir  James  Reynolds  knt. 

*  The  lord  Bal  merino,  who  had  neither 
coonsel  nor  witnesa  at  his  trial,  insisted  on  the 
tame  poist  And  the  0ouse  out  of  their  eztreme 
tenderoeas  in  caae  of  life,  (afler  my  lord  chan- 
cellor bad  delivered  his  opinion  clearly  that  the 
tine  is  not  material,  provided  the  treason  be 
committed  before  the  bill  found^  put  the  question 
to  the  judges.  Lord  chief  justice  Lpe  delivered 
tbcmmnimons  opinion  of  the  judges,  that  the 
4ay  is  not  material,  provided  the  treason  .be 
proved  to  have  been  committed  before  the 
finding  of  the  bill.  Foster.  See  lord  Balme- 
rino*s  Cise  in  this  volume  ;  Cbamock'a 
Caae,  vol.  12,  pp.  1S97  sf  $€f. ;  East*s  PleM 
of  the  CrowOi  c.  8,  s.  60. 


one  of  the  barona  of  the  Court  of  Excbeqoer 
sir  Thomas  Abney  knt.  one  of  the  justices  of 
the  said  Court  or  Common  Pleas  sir  Thomas 
Burnett  knt.  one  other  of  the  jostioea  of  the 
said  Court  of  Common  Pleaa  Charles  Clarke 
e^.  one  of  the  barona  of  the  aaid  Court  of 
Exchequer  Edward  Clive  esq.  one  of  the  barona 
of  the  Court  of  Rzohequer  sir  Thomaa  Do 
Veil  knt.  and  Peter  Theobalds  esq.  and  from 
thence  continued  by  aeveral  mesne  adjourn* 
ments  until  TncMlay  the  98nd  day  of  July  then 
next  following  and  then  held  before  the  said  sir 
William  Lee  sir  Jamea  Reynolds  sir  Thomas 
Abne^  sir  Michael  Foster  one  of  the  iustices 
appomted  to  hold  pleas  before  the  king  himaelf 
and  the  said  Edward  Clive  and  sir  Tmimas  De 
Veil  and  others  their  fellow  justices  and  eom« 
missionera  of  our  present  sovereign  lord  the 
king  assigned,  by  letters  patent  of  oor  said  pre* 
sent  sovereign  lord  the  king  under  his  great 
aeal  of  Great- Britain  made  by  virtne  of  tbo 
statute  made  in  this  present  parliament  in* 
tituled  An  Act  for  the  mors  easy  and  specdr 
trial  of  such  persons  as  have  levied  or  shall 
levy  war  against  his  nMJesty  and  for  the  better 
ascertaining'  the  qualification  of  jurors  in  trials 
for  high  treason  misprision  of  treason  in  that 
part  of  Great-Britain  called  Scotland  to  the 
aaiji  justices  and  commissioners  above-named 
and  others  and  to'  any  three  or  more  of  them 
(of  whom  our  aaid  present  sovereign  lord  the 
king  willed  that  any  of  them  the  said  sir  Wil- 
liam Lee  sir  John  Willes  sir  Martin  Wright  air 
Jaroea  Reynolda  sir  Thomas  Abney  sir  Thomaa 
Burnett  Charles  Cbrk  air  Michael  Foater  Ed« 
ward  Clive  and  sir  Thomas  De  Yeil  and  others 
in  the  said  letters  patent  named  and  appointed 
should  be  one)  to  deliver  the  gaol  of  the  aaid 
county  of  the  prisoners  therein  being  or  such 
as  shall  or  may  be  detained  in  the  same  on  or 
before  the  first  day  of  January  in  the  year  of 
our  Lord  1746  Ibr  or  on  account  of  the  bi^- 
treason  mentioned  in  the  said  statute  in  levvmg 
war  against  our  said  present  sovereign  lore  tho 
king  within  this  realm  and  to  enquire  by  the 
oath  of  ffood  and  bwful  men  of  the  aame 
county  of  all  sneh  high  treasons  in  levving 
war  against  oor  said  present  sovereign  knd  the 
king  within  this  realm  by  the  said  prisoners  or 
any  of  them  or  by  any  other  person  or  persons 
who  are  now  in  actual  custody  for  or  on  ac- 
count of  the  same  or  who  are  or  ahall  be  guilty 
of  high  treason  in  levying  war  against  our  said 
present  sovereign  lord  the  king  within  this 
realm  and  shall  oe  apprehended  and  impriaoned 
for  the  same  on  or  before  the  first  day  of  Ja- 
nuary in  the  year  of  our  Lord  1746  and  the 
same  high  treasons  to  hear  and  determine  ac- 
cording to  the  form  of  the  said  statute.'* 

Alexander  Abemethey,  James  Gadd,  other- 
wise Gad,  Thomaa  Fumivall,  Christopher 
Taylor,  Andrew  Blood  otherwise  Blyde,-  are 
attainted  on  their  own  confession  of  hign  treason 
in  levying  war  against  our  sof srngn  lord  the 
king  within  this  realm. 

Francis  Townley,  George  Fletcher^  Wifiiaoi 
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Bnttangh  otherwise  Prattler  otherwise  Bretter, 
Thomas  Chadwick^otberwise  Cbaddock,  Tho- 
mas ]>ea€0D,  Jaipes  Dawson,  Jobo  Berwick, 
John  SaundejTSon,  Thomas  Syddall,  Charles 
.Deteoo,  Janies  VVilldtpp^  otherwise  Wheeldiog^, 
Dafid  MorgaOf  are  atlaipted  on  Terdictof  high 
treason  of  kfJ'w^  war  against  our  so? ereign 
brd  the  king  withm  this  realm. 

:  <*  liet  tiiie  |ieveral  prisoners  abofe- named  re- 
turn to  the  gaol  of  the  county  of  Surrey  from 
whence  they  came  and  <rom  thence  they  must 
he  drawn  to  the  place  of  execution  and  when 
they  come  there  tJ^ey  must  be  severally  hanged 
by  the  neck  hut  not  till  they  be  dead  for  they 
must  be  cut  down  alive  then  their  bowels  most 
be  taken  oat  and  burnt  before  their  faces  then 
Iheir  beads  must  he  severed  from  their  bodies  and 
their  bodies  severally  divided  into  four  quarters 
and  these  must  be  at  the  king's  disposal. 

**  John  Hjinter  is  acquitted  by  verdict  of 
high-treason  in  levying  ^var  against  our  sove- 
reign  k>rd  the  king  within  this  realm  and  must 
be  discharged. 

'**  Let  execution  be  done  on  Wednesday  the 
30di  day  of  July  instant. 

"  W.  Lee,  T.  Abitey, 

M.  WaipHTy  M.  F«>STEB, 

Ja.  Reynolds,       E.  Clivs.'' 

Of  the  above  seventeen,  Abemethey,  Gadd, 
Fumivall,  Tayknr,  Brettaugb,  Sauiiderson, 
Charles  Deacon,  and  Willding  were  reprieved, 
•ud  the  other  nine  executed  July  30. 

The  prisoner  Townley  was  executed  accord- 
ing to  bis  sentence  on  &enniogton-Common, 
CO  Wednesday  the  SOth  of  July  1746. 

After  he  had  htin^  six  minutes,  he  was  cut 
down,  and  having  life  in  him,  aa  he  hiy  upon 
the  Uock  to  be  quartered,  the  executioner  gave 
him  several  blows  on  his  breast,  which  not 
having  the  effect  deaigned,  he  immediately  cut 
his  throat ;  after  which  he  took  his  head  off ; 
then  ripped  him  open,  and  took  out  his  bowels 
and  hesrtf  and  threw  them  into  a  fire,  which  < 
oonaumed  thiem ;  then  he  slashed  his  four 
quarters ;  and  pat  them  with  the  head  into  a 
coffin,  and  they  were  carried  to  the  new  gaol 
in  Southwark,  whtke  they  were  deposited  till 
Saturday  August  9,  whenibis  head  wasput  on 
Temple-bar,  and  bis  body  and  limbs  aufiered  to 
be  buried. 

Thia  onlbrtanate  penoo  was  al^ut  9^  years . 

I 


of  sge,  bom  near  Wigan  in  Laneaskov,  of  a 
verv  good  family.  His  uncle  Mr.  Townley, 
of  Townley-hall,  in  Lancashire,  was  tried  m 
South wark,  before  judge  Powts,  for  being  in 
the  rebellion  in  1715 ;  and  though  acquitted  by 
bis  jury,  yet  not  thought  innocent  by  the 
public ;  for  many  of  bis  men  who  were  tried 
at  other  places,  for  going  into  the  rebellion 
with  him,  were  cooricted  and  executed. 

In  1727,  he  went  over  to  Fradce,and  Entered 
himself  a  volunteer  in  the  French  king's  ser- 
vice ;  and  in  1728  obtained  a  commission  from 
the  lung  of  France,  and  continued  abroad  about 
15  years.  He  was  at  the  siege  of  Pbilipsburip, 
when  the  duke  of  Berwick's  nead  was  shot  off^ 
and  was  near  the  duke  at  that  time.^  He  was 
also  in  the  French  army,  when  the  Germans 
made  such  a  sudden  attack  upon  that  quarter 
of  the  army  where  marshal  Broglio  com-^' 
manded,  as  obliged  the  marshal  in  a  terrible 
fright  to  run  away  without  bis  breeches,  tie 
was  likewise  in  several  other  actions  ^nd 
sieges*  and,  as  was  said  by  his  friends,  he  al- 
ways behaved  well  and  with  honour. 

The  reason  of  his  leaving  the  French  ser- 
vice, about  five  years  since,  and^  coming  to 
England,  was  to  live  some  time  in  bis  own 
coiintry  with  his  friends ;  and  when  the  rebel 
army  came  into  England,  he  went  and  met 
them  between  Lancasicr  and  Preston ;  and 
came  with  them  to  Manchester,  where  the 
Pretender's  son  gave  him  a  commission  to  raise 
a  regiment  of  root,  which  was  immediately 
done;  and  the  young  Pretender,  on  leaving 
him  at  Carlisle,  gave  him  another  commission 
to  raise  a  regiment  of  horse. 

His  behaviour  from  the  first  of  his  beings 
taken  prisoner  at  Carlisle,  to  the  time  of  his 
trial,  was  of  a  piece ;  he  frequently  sayings 
that  he  could  not  be  hurt,  for  that  be  had  s 
commission  from  the  kina^  of  Fr^ce,  and  so 
must  be  exchanged  upon  th^  cartel ;  but  when 
he  was  convicted,  he  seemed  a  little  more 
serious,  and  often  said,  he  expected  no  mercy. 

He  was  much  oaore  reserved  than  many  af 
his  fellow- su fferers ;  and  would  not  talk  a 
great  deal  to  any  body  but  his  particular  friends 
and  brother-prisoners,  * 

The  morning  of  his  execution,  and  even  at 
the  fatal  place,  he  shewed  no  manner  of  signs, 
of  dread,  out  said  he  hoped  he  should  be  happy 
in  the  next  world* 
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508.  Tlie  Trial  of  George  Fletcheb,  for  High-Treason,  at 
the  Courtrhouse,  St.  Margaret's-Hill,  Southwark,  Wednesday, 
July  16:  20  GKOiiOE  II.  a.  d,  1746. 


This  day  the  Court,  according  to  adjoani- 
iDeot,  met  ai  ten  in  the  moroiDg,  where  there 
were  preieot,  the  lord  chief-justice  Lee,  Mr. 
jtuiice  Wright,  and  Mr.  boron  Re^'nolda. 

Aod  abo  the  otiier  officers,  that  attended  the 
Court  the  preceding  day,  look  their  seals  ;  aod 
prodsowtioD  hciiog  made  by  the  cryer,  he  pro- 
ceeded to  call  the  jury ,  and  ordered  the  keeper 
oftbecoonly  gaof  to  selGeon^e  Fletcher  to 
the  bif  I  which  heiog  done  accordingly,  the 
folloiriog  gentleroeii  (after  the  prisoner  had 
Bttde  In  chaMenges)  were  sworn  in  for  -the 

Joar. 

I .  Dsmel  Ponton  of  Lambeth,  starch-maker. 
9.  Michael  CuflTe  of  Battersea,  gardener. 

S.  Michael  Consfable  of  Dorkin<;,  yeoman. 

4.  W.  Brooker  of  Walton  on  Thames,  brewer. 

5.  Edmund  Brown  of  Croydon,  brewer. 
0.  Thomas  Belch  of  Coulsdon,  gr^nt. 

7.  C.  Stoakes  of  Bermondsey,  fell-monger. 

8.  William  Taylor  of  St.Safionr,  brewer. 

9.  Thomas  Lintatl,  of  ditto,  cloth- worker, 

10.  Fra.  Stmmonds  of  Puttenharo,  yeoman. 

II.  James  Paine  of  Seal^yeoman. 

19.  Richard  SparkesofWonersh,  yeoman. 

And  they  betbg  all  sworn,  took  their  seats  in 
tbe  junf  •box ;  and  prodamatioo  was  agab 
Bude  lor  silence,  whilst  the  iodietment  was 
mdJDg  to  the  prisoner. 

Note,  The  bdictment  was  the  same  as  that 
of  Townley  (conricted  the  day  before),  the 
ireasoo  being  laid  to  be  committed  the  same 
tioie,  at  the  same  placejand  in  the  same  m&oner. 

After  the  Kind's  Counsel  had  opened  the 
Charge,  the  fbOowing  evidence  was  called 
igiinst  the  prisoner. 

Ormiby  Mac  Cormack  sworn. 

Kiiif  *t  Counsel  Mr.  Mac  Cormack,  pray 
look  apon  the  prisoner,  and  then  tell  the  Court, 
ttdthegaotlemen  of  the  jury,  what  you  kpow 
of  him ;  and  speak  out  loud,  that  you  may  be 
heard. 

3fac  Cormack.  The  first  time  that  I  saw  him, 
*u  befve  the  rebels  marched  from  Manchester 
toDerbjr. 

^ng*i  Coumel,  What  appearance  did  the 
prtsoner  make  at  Manchester  ?  Did  you  look 
opoo  bim  to  he  an  officer  ?  ., 

Mae  Cormack.  He  had  a  white*  cockade  in 
ua  hat,  and  marched  as  captain  in  the  Man- 
cheater  repmeot.  I  saw  the  flag  that  belonged 
to  the  regiment  flying,  and  tne  motto  was, 
liberty  andPropertVf  Church  aod  King. 
^<n^f  CoufueL  U'ld  he  march  with  all  the 
wl  ariBv  P  Were  there  any  pipes  playing^  ? 

•Mac  Cormack.  There  were  pipes  playing 


before  the  highland  rebels,  but  none  iik  the 
Manchester  regiment.—!  saw  him  ake  al 
Derby, 

Prisoner's  Counsel.  Pray,  friend,  hdw  came 
you  to  know  him  so  particularly  ? 

Ifoc  Cormack.  They  called  him  capt, 
Dawson. 

[Here  the  counsel  for  the  prisoner  inter- 
rupted the  witness,  because  there  is  one  Daw- 
son now  in  custody,  who  was  an  officer  in  the 
^said  regiment,  and    the  prisoner's   name  ia 
Fletcher.] 

JTitt^'a  Connsel.  Look  at  the  prifconer  (igairi? 

Mae  Cormack,  (Looking  earnestly  at  hind.) 
Though  I  may  mistake  his  name,  I  am -sure 
he  is  the  person  that  1  saw  at  Derby,  though 
1  cannot  positiirely  say  he  gave  any  command 
there  as  an  officer.  I  saw  him  at  Preston,  and 
other  places  along  the  road,  till  we  came  to 
Carlisle. 

KingU  Counsel.  Were  you  with  him  at  Car- 
lisle ?      ' 

Mac  Cormack.  •  I  was  at  Carlisle ;  but  he 
was  there  before  I  came,  and  there  I  saw  him 
act  as  a  captaih ;  and  when  the  soldier!^  were 
drawn  up  in  the  castle-yard,  1  saw  him  there, 
and  saw  arms  distributed  to  some  of  the  sol- 
diers who  had  none. 

'  Prisoner's  Counsel,   Did  you  see  him  distri- 
bute any  arms  to  any  of  the  soldiers  ? 

Mac  Conrfiick,  I  cannot  say  that  I  did. 

Prisoner's  Counsel.  Then  who  distributed 
those  arms  ? 

Mac  Cormack.  It  was  a  Scotch  officer, 
who  1  am  informed  is  nince  killed.-*!  heard 
so. 

Kinf^''s  Counsel,  *Wa8  not  the  prisoner  at  the 
bar  at  Carlisle  when  the  duke  was  before  the 
town  ? 

Mac  Cormack.  Yes,  I  am  sure  he  was,  aod 
commanded  as  an  officer;  he  had  a  white 
cockade  in  his  hat,  an  highland  plaid  sash, 
lined  with  white  silk,  and  all  military  aooou- 
tremeots  that  officers  have. 

KingU  Counsel.  Then  you  are  certain  as  to 
his  person  ? 

Mac  Cormack.  I  am  certam  this  is  the  gen- 
tleman, for  he  mounted  the  rery  first  captain's 
guard  that  was  mounted  at  Carlisle.  I  saw 
him  at  the  surrender,  and  he  was  carried  into 
ttie  church,  and  made  prisoner  with  the  rest  of 
the  officers. 

Serj.  Wynne.  Are  you  sure  he  is  the  very 
man  i* 

Mac  Cormack.  I  am  very  sure  of  it,  though 
he  has  been  long  out  of  my  sight. 

L.  C.  J.  Consider  you  are  upon  yotir  oath, 
and  what  you  say  affects  hie  lift. 
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Mac  Camutek.  I  am  fure  be  is  tbe  very 
same,  1  know  bis  penoa  perfectly  well. 

Serj.  n^fifie.  How  oab  y^u  be  so  poiUiire  Id 
bam,  difl  yoa  ever  we  bim  before  you  eame  to 
Mancbeater  f 

Mae  Cormaek,  Not  to  my  knowledge*  r 

6er|.  Wynne  Where  did  you  come  from, 
what  countryman  are  you  ? 

JliK  Cormaek.  I  am  an  Iriabmaii^  1  cam^ 
from  Imlaod. 

Seij.  Wynne,  Wbat  brougbt  you  to  Man^ 
eberter^ 

Mac  Cormaek.  i  am  a  weaver  by  trade,  and 
I  caane  to  Manohostar  last  May  waar  fwetve- 
montb  to  seek  for  business,  and  I  ootttiftitcil 
there,  and  worked  till  tbe  30tb  of  June;  then 
bnsiuess  falliug  short,  I  went  into  Warwick- 
shire, and  worked  as  a  haymaker  for  my 
tiring* 

[Cross-examination.] 

«  Pri$oner*$^CifunieL  It  is  a  little  extraordioary , 


dreaded  the  king's  forces.  I  was  determined 
to  return  to  Msncbester,  and  oommunicatetl 
'toy  rtiOtilghls  and  iiMeotioas  to  seretal  of  my 
comrades;  tbe  prisoner,  Mr.  Fletcher,  beard 
of  my  resolutioa  at  a  place  called  Bhd&erseT, 
and  wn  be  came  to  ma,  and  told  me  it  would 
be  a  scandalous  thibg  to  iriake  a  disb6nourabl# 
retreat ;  and  putting  bis  band  in  his  pock^ 
pnllbd  out  a  great  parcel  6f  gold,  atod  fend'  i6m 
f  sboold  derer  want  wbife  that  h»Xt^,  1 
ftMirolieil  with  him  to  Derby,  and  back  to  Car « 
lisle  afterwards. 

[Croiss- examination.]  | 

PrUoner^s  dmntdo  How  oanns  yasi  to«bf 
atthe  lUack-I>agAt  Maocbeater  P 

Maddox,  I  fveoi  there  aacidentally  %  I  wa» 
with  ihe  jegimeot  Ibrea  days  befiMre/it  mascbad^ 
and  1  was  i^ever  sober  all  the  timti 

Prkoner'i  Counsel,  What,  not  aobctf  alt 
tiiattime?  .      t 

Maddojt.    I  meao  not' .all  tbe  time  I  waa  tt% 


tliat  yoa  bbould  take  such  particular  notice  of  ]  Manchester. 

the  prisooer;    were  you  ia  the  rebel  army;        PrUoner's  Coumct,      Where  did 


Was  lie  yotir  oommanSer? 

Mac  Cormaek.  f>fo,  he  waa  not;  oapt, 
Pel.er  Mosa*  was  my  commatuler. 

Serj.  Wynne,  Had  you  any  command  in  tbe 
f^bel  army,  werte  yon  either  a  captain,  or  a 
lieutenant?. 

Mac  Cormaek,  1  bad  no  command  at  all. . 

Counsel,  How  came  yo»hiiber  to  giro  yaur 
CTidence  f 


come  to  London  to  be  an  evidence. 

Counseli  Have  you  had  any  promise  of  a 
pardon  ? 

Mac  Cormaek,  I  have  not,  noMieTer  bad  to 
my  knowledge. 

Sir  John  Strange,  Pray  call  Samuel  Mad- 
dox, who  appear^,  atill  #a8  sworn. 

King^s  Loumel,  Mr.  Maddox,  do  you  koow 
Mr.  Fletcher,  tbe  prisoner  at  the  bar  r 

IfaddltKr.  I  know  Mm  very  well  $  and  in 
tbe  month  of  list  NoTiMlbber,  but  I  cannot  par- 
ticularly remember  the  day,  I  saw  him  at  tbe 
Dog  hiB  in  Matficbester^  where  there  Were  se- 
veral persons  ascfembled,  sfnd  bit  name  was  pot 
dewn  IM  an  officer  in  a  n«w-raifled  regiment, 
called  tbe  Manehester  t«giment ;  he  marched 
aa  a  captain  from  Manobeater  to  Winshrw,  and 
Hrem  tbeaoe  on  to  Ma<Mfleafield,  wbeife  tbe  said 
regiment  was  drawn  up  in  the  churcb'-yard ; 
and  alt  the  aoMieM  who  Were  onamied  had 
arms  deiirered  tinto  tbem ;  tbe  priioaer,  Mr. 
Vlstcber,  bad  there  il  sword  by  kis  side,  and 
appearad  hi  bis  regimentals,  as  captaib,  with  a 
white  coobade,  aad  a  plaid  sash. 

The  rebels  at  Macclesfield  were  in  general  in 
confoskm  fbr  want  of  medt  and  Teiy  much 

*  Peter  Moss  escaped  out  of  Newgate  the 
night  before  tbe  rebel  nrisdilers  were  remored 
by  Habeas  Corpus,  ado  bath  not  been  beard  of 
siac«.-~Died  in  Franoe.    JPrnnir  Editim, 


yen 


Ibtf  prisoner  besides  at  Manchester  ? 

Maddox,  I  saw  him  at  Penriib^  ^nd  I  fiaw 
him.  at  Carlisle,  wicli  o4her  officers,,  and  with 
the  Pretender's  son  ;  at  both  which  plaeea  ba 
acted  in  tbe  capacity  of  a  captain  :  ^nd  wbeiv 
Carlisle  was  surrendered,  be  went  into  /the 
ch'Urcli  with  other  officers. 

Prisoner's  Couruel.  Hare  you  hadno  pro- 
mise of  a  pardon  ? 

Maddox,  I  ha^e  had  none ;  1.  told  yoa  so^ 
Sir,  several  times  before. 

Frmner'a  CounteL  W3Mt,did  wm  bf  j^sor 
friends  advise  ynn^  or  persdade  you  <o  do  wliil 
yon  have  done  P 

Maddox,  I  cannot  aay,  but  oai  a^iiy  ivin* 
tioos  persuaded  me  tn  do  what  I  co^d^o  fare 
n^y  own  life. 

PfhonerU  Counsel,  Could  not  Mr,  Letcher 
hare  escaped  to  save  bia  life,  if  he  wouldf  ? 

Maddox,  I  cannot  tell  but  wbat  he  migtit ; 
for  capt.  Bradshaw  got  away,  but  be  sooia 
joined  toe  anny  again.  f 

Prisoner**  Counsel,  Pray  wbat  character 
does  the. prisoner  bear  at  Mancfaestsf  ? 

Maddox,  Idonot  known^uebofbi^fcMFal 
character;  I  bare  aeeu  bim  at  the  nsaaartbiw 
with  tbe  ladiea :  be  waa  a  obapmnn»  and  dnMt 
in  linen  belbre  this  afiair. 

King's  Counsel.  Pray  call  Thomas  ibtttd- 
bury,  who  appeared  and  was  sWbrti. 

Jinig*s  Coufitel,  Mr.  Bradbtiry,  {»V^y  y$hA 
do  you  know,  or  what  have  you  to  say  aguiili 
the  prlM>ner  at  the  bar. 

Btadhury,  1  lived  at  Manchester  wHeh  tb* 
rebels  were  in  that  town;  and  nne  md^nlug  Wbfflfk 
a  Serjeant  and  drum  were  beating  op  fbr  tolon* 
teer«  aithe  Exchange  fbr  the  Pretender's  HSfi* 
Chester  regiment,  1  happened  to  be  thefel 
where  I  believe  there  were  more  thati  1,0(H> 

Seople  assembled:  and  when  the  serjeiint  lltd 
<me  biaapeecb,  and  coneladed  with  ai^nr 

God  Uesa  king  J s  and  prince  C lesl 

tbe  prisoner  pulled  off  bis  bat  and  billMtf. 
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[CroM-esamiDalioti.] 

.  PHmmttr*$  Ceimi$l*  A»  yon  li?«  *t  Altii- 
•GiMiter,.Mjr  wti^  cbanfiter  doM  Hm  |pm«iwr 
.4)«v«llMAftoiriir 

J3rwi6firv.  A  good  obutelnr  for  aogbt  I 
ktufw^  f<0r  1  only  came  here  to  ijMak  ibe  truth. 

Km^4  CansM/.  Frey  eall  Aoatio  CeUmm, 
wlie  being  avoro,  was  atked  if  he  bad«var  aeao 
<Ji«  priaener  act  as  a0  officer  ? 

Coknmn*  Yea»  I  hate  aaeD  him  ael  as  a 
«aptMii  at  Prasten,  Peorkb,  and  at  Carlisle, 
fi4ien  ii  was  aBmaiidered  to  the  duke  of  Cum*- 
tMBsiand. 

JPrmnm-UCtwMd^    What  e^Hvitryvisii  are 

Coimmm^  I  am  an  Irishiaap,  and  I  eame  to 
ManobeiMr«bpf»l  twelve  »oetbs  ago. 

ThmaB-Qnif  vas  tiwii  called  by  the  kMif*s 
eiwwutli  asMl  beug  aawm*  was  asked  what  be 
imew  <of  Abe  priflfmer  ? 

Cfwig*  I  saw  him  nMreb  fiom  Maachester ; 
1  ansr  mioalofiisef  Ike  Manchester  regtmeot 
4l^i9g»  und  the  dmois  beating ;  and  I  saw  hies 
act  OB  the  flaaiefa  as  ^aatatn,  and  I  saw  bim 
Munoaadsr  at  Carlisle  to  his  reya)  big bnesa  the 
4fkp  el  CairiicriaBd's  tveope. 

Mmg^  GmmsI.  Pray  <^  espt.  Nevet)  who 
appeared  and  was  swam. 

Ming^M  OrnmnL  Pniy,  8ir,  gw€  Ihe  Court 
and  Iba  jury  aa  aeceaal  af  what  yea  know  of 
jbepnaeofr  at  the  bar. 

Ca|»t.  NeveL  I  waa  at  Carlisle  when  the 
rebels  sarrendered  tbe  town  to  his  royal  high- 
<anastbe.diikeof  Caaaberiand.  WbeB«be«ffi- 
oers  of  the  garrison  surrendered  themsehres  pri-^ 
eoaers,  and^were  in  custody,  i  had  a  particular 
order  from  his  royal  highness  to  go  to  the  place 
of  their  coafinemeaU^  take  ihe  names,  raakf , 
and  qoalities  of  all  those  that  were  there. 
When  I  called  on  tbe  prisoner  at  tbe  bar,  he 
told  me  he  was  a  captain ;  and  when  f  had 
takra  the  aasoesof  Mtbeseit,  and  wbatcoai^ 
missions  they  had  under  the  Psetender's  aoa, 
1  want  and  made  arepeittbatereniag  to  the 
^ake^and  hia  royal  blgbneascommai^ed  me 
tbe  aext  day  Ip  ge  to  the  mme  plaoe  $  and  I 
«aiM  <»ver  their  aamas,  and  be  aaswmd  bj 
the  name  of  captain  Fletcher. 

The  Frisozvee's  Defewce. 

,   Prtsoaer'j  OmuscL   Call  iaoe  iioteOt  who 
waa  sworn.    Do  v^u  know  tbe  prisoner  ? 

Jfiton,  Ya»«  0ir,  1  bare  known  him  eyer 
sincse  be  was  .bern,  for  i  bare  lived  in  the  fa- 
mU/  27  ^sars  ;)  he  managed  the  trade  for  his 
mother  at  SaUbrd,  just  o?er  tlie  bridge  at  Man- 
chester, and  be  had  a  reryjBpood  share  of  busl- 
neas  for  a  young  man.  Tne  rebels  came  tbe 
jl^  of  jSpvcmber  to  Manchester,  and  we  bad  a 
mreat  many  of  them  quartered  upon  us ;  Sir. 
Fletcher's  mother  waa  very  uneasy  at  tbcisight 
ftthfifOf  apd  weataFjsy*  becaose  she  could  not 
heir  to  1^  them  eat  and  drink»  and  make  free 
wiA.^rary.Aiiag  intbeh^use.  Thev  tarried 
at  IKanfiM^yer  three  dayj^.snd  ^pon  the  8th  of 
DeciopRbar. Aey  returned  agaia  to  Manchai^ter, 
«ad  si0m  .mbinsoai  who  maiAMlied  Ah« 


soldiers  who  w^re  at  oar  hoase  before,  came  a 
seoond  time,  and  asked  for  our  master ;  ha 
went  out,  antl  there  were  half  a  dozen  of  sol- 
diers at  the  doer,  and  swore  they  would  have 
him ;  and  1  never  saw  him  after.  I  do  not 
knpw  be  ever  did  a  bad  tbing  in  bis  life ;  be  al- 
waye  behaved  well  and  dutiful  to  king  George, 
and  all  the  royal  family.  I  never  saw  the  least 
willingness  in  bim  to  join  with  tbe  Pretender ; 
all  tbe  family  were  of  ihe  Church  of  England* 
and  when  they  draped  him  away,  he  went 
awav  with  tears  in  his  eyes. 

She  was  cross-examined  by  sir  John  Strange^ 
and  prevaricated  so  much  m  her  answers  in 
mOst  questions  that  were  asjked  of  her,  that  no 
credit  was  given  to  her  evidence. 

Charlm  Womd  was  produced  and  swam, 
who  said,  ha  knew  the  prisoner  an  apprentioe, 
and  had  sold  b<iQ  goods,  antl  that  tbe  prisoner 
paid  him  honestly  ;  but  as  to  hispnacjples^ba 
knew  nothing  ot  tliem. 

Then  John  Hay  ward*  was  called  and  swonv 
and  being  asked  what  business  be  followed,  ba 
said  he  was  a  dealer  in  leather. 

Prisoner^  Countel.  What  do  you  know  ef 
theprisotier  ? 

Witneu,  I  cannot  say  that  I  knpw  much  of 
bis  notions  one  way  or  other. 

PrispnerU  Coumel.  1  think.  Sir,  you  lira 
at  JManch^ster  ?-^Witims.  Yes,  f  do.  Sir. 

Prwmcf^i  CouMcl.  Then  pray  inform  tim 
Court  and  the  gentlemen  of  the  uiry ,  so  far  as 
you  know,  what  past  at  Manchester  relating 
to  tha  prisoner,  during  the  time  the  rebels 
were  there. 

WUneu.  ]  cannot  say  any  thing  partica- 
larly. 

PrUon^rU  CoutmL  Pray  do  you  know  that 
at  the  time  the  Pretender**  party  were  beating 
aa  far  valnpteers,  at  tbf  ^achaogc  in  Man- 
chester, the  prisoner  was  present,  and  took  off 
his  hat  and  nallooed  ? 

Witness,  I  was  act  out  of  doors  at  that  time ; 
1  bad  a  relation  lay  dead  in  tt^  house  at  tbe 
same  time. 

The  prisoner^  counsel  net  liaTki^  any  thing 
more  to  say  in  his  defence,  and  the  teatimony 
of  Mrs.  Ann  Acton^  having  tery  little  weight 
with  the  Court  and  jury,  after^my  'Lord  Chief 
Jusdoe  had  sommed  up  tbe  evidence,  the 
jury,  withont  going  out  of  Court,  Ibund  the 
prIaoBer,  Giiiliy. 

N.  B.  The  priaooer  desired  his  fetteia  might 
be  taken  off  whilst  be  was  on. his  trial,  which 
the  Court  granted  ;  bat  after  bis  conviction, 
the  Court  gave  the  gaoler  direction  to  iron 
him  agaio,  and  take  an  especial  care  of  his 
prisoner,  tot  that  he  was  ooavicted  ^9^  l^igk- 
treason. 

Thai  psisoaer  was  eieeatad  the -same  day, 
via.  the  a<^tb  of  July  1746,  ia  the  saibe  man- 
ner as  Towalay,  and  his  head  with  Townley's 

*  This  IS  the  same  person  that  was  evidence 
the  day  hc(bre  .Ibr  cokmel  Townley.  Former 
Edition. 
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!¥»•  put  up  OD  Temple- Bur,  oil  Saturday  the 
2d  of  August,  the  Saturday  following  their 
execution. 

He  wai  about  28  jeara  of  age,  and  was  bred 
up  in  Salford,  adjoining  to  Manchester,  where 
his  parents  Hved,  who  were  very  substantial 
people.  His  father  had  been  sonne  time 
dead,  but  his  mother  was  then  living,  whose 
business  he  managed.  He  was  reckoned  before 
he  took  on  in  the  rebel  army,  to  he  a  young 
nan  of  a  good  character ;  but  being  unhappily 
prejudiced  against  the  present  royal  family,  he 
was  very  ready  to  join  the  Pretender's  forces  as 
soon  as  they  came  to  Manchester;  and  he 
gave  Murray,  the  Pretender's  secretary,  50/. 
lor  bis  captain's  commission. 

There  is  one  thing  pretty  singular  in  the 
story  of  Mr.  Fletcher,  which  must  not  be 
omitted,  because  it  shewed  the  heartiness  of 
the  man  in  the  cause  he  endeavoured  to  sup- 
port ^  At  his  trial,  Mr.^  Maddox,  who  was  a 
principal  evidence  against  him,  swore,  that 
when  the  rebels  were  at  Macclesfield,  they  were 
in  great  confusion  for  want  of  men,  and  mightily 
dineartened  at  the  approach  of  the  king's 
forces  \  upon  which  he  (Maddox)  determined  to 
leave  them,  and  return  to  Manchester,  and 
communicated  such  his  intention  to  several  of 
his  comrades ;  which  being  told  to  Fletcher,  he 
came  to  Maddox,  and  expostulated  with  him 
about  it ;  telling  him,  what  a  scandal  it  would 
reflect  upon  him  to  leave  his  friends  at  a  junc- 


ture, when  they  bad  the  greatest  occastoo  for 
bis  assistance ;  that  if  he  wanted  mooey,  he 
need  bqt  speak,  and  he  should  have  whatever 
he  had  occasion  for ;  and  at  the  saifte  ti^ie, 
pottittg  his  hand  in  his  jiocket,  shewed  him  a 
iiandful  of  gold. 

Fletcher's  behavtoor  during  the  time  of  his 
eoikfinement  in  Newgale,  was,,  as  the  rest  of 
his  fellow  rebel  prisoners',  very  cheerful ;  and 
he  GODtinued  so  during  the  time  he  was  under 
sentence  of  death,  even  from  the  gaol  to  the 

tilace  of  execution,  and  was  the  same  to  thh 
ast  He  was  a  young  man  of  very  good 
parts,  and  verr  otien  acknowledged,  that  be 
bad  brought  tnis  misfortune  upon  himself  by 
his  obstinacy ;  for  that  his  motber  bad  begged 
and  intreated  of  him,  even  oo  her  knees,  &at 
he  would  keep  hiroself  out  of  the  re^lion  i 
and  when  no  persuasioiis  oould  prevail  upoi^ 
him,  she  oflTered  him  a  thousand  pounds  to  de 
with  as  he  pleased,  if  he  would  bearkes  to  her 
advice:  but  all  to  no  purpose;  and  therefore 
that  he  had  nobody  to  thank  but  himself  for 
the  consequences  that  had  happened. 

At  the  place  of  execution  he  delivered  papers 
to  the  populace,  aa  the  rest  of  them  did,  the 
contents  of  which  papers  were,  that  they  died 
in  a  ffood  cause ;  that  they  did  no  way  rrieot 
at  what  they  bad  done,  and  doubted  not  bill 
their  deaths  would  in  time  be  revenged  ;  and 
many  treasonable  and  other  vile  expresHons  not 
fit  to  be  here  mentioned. 


509.  The  Trials  of  Tuouas  Chadwick  and  William  Battragh, 
for  Higji  Treason,  at  the  Court-housp,  Southwark,  July  16 : 
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Thomas  CHADWICK,  and  WiUlam  Bat. 
tree,  otherwise  Battro,  otherwise  Battragh, 
otherwise  Bretah,  were  both  brought  to  the 
bar,  and  both  agreed  in  their  challenges  of  the 
Jury ;  but  before  Mr.  Chadwick  was  tried,  he 
desired  his  irons  might  be  taken  off,  which  was 
done  directly:  and  after  having  challenged^ 
thirteen  jurymen,  the  twelve  following  gentle- 
men were  sworn  to  try  them. 

t  Francis  Bartholomew  of  Egbam,  g^t. 
S  Thomas  Dawson  of  St.  George's,  brazier. 
St  Willism  Shorlock  of  Shore,  yeoman. 

4  Richard  Toy  of  Richmond,  grocer. 

5  John  Fielder  of  Esber,  yeoman. 

6  James  Yinal  of  Esber.  wheelwright. 

7  John  Otway  of  Ashted,  yeoman. 

8  Thomas  Puplett  of  Banstead,  yeoman. 

9  John  Start,  of  Epsom,  chandler. 

10  George  Hartof  Crojdon,  callioo-nrioter. 

11  William  Bridgestock  of  Croydon,  former, 
y  John  Bowles  of  Croydon,  wbeelwrigbL 

Au.  Oen,  Call  Samuel  Maddox;  who  ap- 
pearing in  court,  was  sworn. 

Kin^$  Countel,  Mr.  Maddox,  Pray  relate  to 
my  lord  and  the  gentlemen  of  the  jury,  what 


you  know  concerning  the  prisoners  at  the  bar, 
or  either  of  them. 

Maddox,  (Looking  on  the  prisoners  at  the 
bar.)  1  know  both  of  them ;  Mr.  Chadwkk 
was  a  lieutenant,  and  Mr.  Battra|^  served  as 
an  ensign  in  the  Manchester  regiment.  In  the 
rebel  army. 

King*$  Coumel,  Prayhow  did  Mr.  Chadwick 
appear  ;  did  he  appear  as  an  officer  ? 

Maddojt,  Chadwick  wore  a  laced  hat,  with 
a  white  cockade  in  it,  and  I  saw  both  of  them 
march  from  Manchester;  and  when  they 
marched,  Mr.  Baltragh  had  on  a  Scotch  plaid 
sash,  lined  with  a  white  ribband ;  I  was  with 
them  when  they  marched  from  Manchester  to 
Winslow ;  there  were  a  great  many  men  listed 
as  we  went  ^on  the  road. 

JSCin^'f  CounuL  Can  you  take  upon  yon  to 
say  that  either  of  the  prisoners  at  the  Iwr  in- 
listed  any  f 

Maddox.  I  cannot  be  positive  to  that ;  bat 
there  were  a  great  many  men  enlisted' by  cap* 
tain  Deacon  upon  our  march  froito  Mraebes- 
ter.  Both  the  prisoners  anpeared  on  faorsebMk 
as  officers ;  and  1  myself  carried  tbd  dokmra 
out  of  Manchetter.    ktA  as  we  were  vpcta  Xa% 
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rbftd  on  our  march,  I  rnr  the  prisMier,  Bat-, 
tragb,  carry  the  ooloora  once  or  twioe,  wbereoo 
was  tho  motto,  *«  Liberty  and  Property, 
Cburch  and  Kbir." 

King^s  C^MteL  Did  any  tbing  remarbable 
happen  at  Wio^low,  relating  to  the  priaooera  f 
Did  they  act  ai  ofiicen  P 

Maddox.  I  know  nothing  at  all  particolar 
inere.  • 

King'i  CoumeL  What  roate  did  yoa  take 
when  you  left  Winslow  ? 

Maddox.  We  marched  on  for  Derby. 

KingU  CounseL  Did  the  prisonera  all  along 
appeaiL  as  officers  and  act  aa  toch  f 

Maddux,  Yea«  they  did,  Chadwick  as  a 
Keateoaot,  and  Battragh  as  aar  ensign :  I  saw 
them  at  Penrith,  and  at  Pmton ;  Battragh 
belonged  to  captain  James  Dawson's  compaojr, 
but  1  do  not  know  what  company  theother^ri- 
aontr  belooged  to ;  and  I  saw  both  of  them  re* 
^ewed  by  ue  yoong  Pretender. 

KingU  CoumeL  And  what  further  happened? 
Tdl  my  lord  and  the  gentlemen  of  tne  jury 
every  thing  yon  know  relatiDg  to  this  matter. 

Maddox.  I  cannot  say  any  thing  more  that 
is  very  material,  only  that  from  Manchester  all 
the  way  they  acted  as  officers. 

King'i  Coufuel,  Do  you  remember  any 
thing  that  was  remarkable  when  yon  came  to 
Lancaster? 

Maddox.  I  remember  that  all  the  officers 
were  rery  merry  there,  and  Mr.  Cbadwick  pro- 
posed to  entertain  them  with  a  tune ;  and  my- 
self, and  most  of  the  rebel  officers  went  into 
Lancaster  church,  and  went  op  into  the  organ 
gmikry ,  and  Mr.  Chadwick  played  a  tnne  on 
the  organ. 

JCJfig's  Counsel  What  tone  did  he  nlay  ? 

Maddox,  He  played,  "  The  king  snallenjoy 
his  own  again  ;*'  aad  we  were  all  rery  merry. 

King^t  CoumeL  Pray  inform  the  Court,  if 
yoa  saw  any  of  the  priioners  at  Carlisle. 

Maddox.  Yes,,  I  saw  both  the  prisonera  st 
Carlisle,  in  llie  room  with  the  yoong  Pretender. 

£iii^f  CoumeL  How  came  they  in  particu- 
lar to  be  in  the  room  with  the  young  Pre* 
tender? 

Maddox.  We  were  all  drawn  op  together  to 
take  leave  of  him,  before  he  left  Carlisle. 

King's  CoumeL  Was  the  town  of  Cariisle 
put  in  a  posture  of  defenoe  against  tho  king's 
forces? 

Maddox,  Yes;  we  opposed  bis  mtyesty's 
forces,  and  I  saw  both  tne  prisonera  mount 
gnard  in  the  town  hall,  whero  a  guard  was 
phced  a  day  or  two  alter  the  Pretender  left  the 
town.    - 

*  King't  CoumeL  Were  jroo  present  when  the 
town  was  somndered  to  his  n^al  highness  the 
duke  of  Oomberhmd  ? 

Maddox.  I  was;  and  both  the  prisonera 
were  put  into  the  aislesof  the  chuvob,  amongat 
the  otberrebel  officers. 

[Cross-esamination.] 

PrUoner^t  CoumeL  How  .long  have  yon 
known  Battragh,  or  Battca^h  as  they  call 
Jrimf 
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Maddox,  I  have  known  bim  two  yean  mid 
upwards,  he  was  an  attorney's  clerks  and  came 
and  peranaded  me  to  join  with  the  young  Pre- 
tender's army,  before  1  bad  an  inclioaUon  so 
to  do :  this  we  talked  of  privately  in  his  bed- 
chamber ;  be  told  me  he  bad  new  linen  made 
on  pnrpoae,  and  was  |rMng  to  the  sadleHs  to 
bespeak  bags  to  carry  his  linen  and  otlwr  things 
in. 

Priisner's  CoumeL  Had  not  you  and  the  pri- 
soner a  quarrel  at  Carfisle  ?  1  think  yon  had  n 
trial  of  skill  there. 

Maddox.  That  I  confess,  and  I  will  tell  yoa 
what  it  was  about ;  it  was  abont  a  very  fbolish 
afiair.  Provisions  being  a  little  scarce  at  Car- 
lisle, I  had  some  sausages,  and  the  prisoner 
would  have  them  from  me,  and  I  not  caring  to 
part  from  them,  caused  a  quarrel,  and  we 
iboght  together. 

Prisoner's  CoumeL  Did  not  yon  tell  bim 
you  would  do  for  him,  or  be  revenged  en  him, 
or  aome  words  to  that  purpose  ? 

Maddox.  No,  never  as  I  remember ;  I  woold 
not  swear  any  man's  life  away  for  a  aaoMge. 

Prisoner's  CoumeL  Do  not  you  swear  in  ex- 
pectation of  saving  your  life  ? 

AtL  Gen.  It  is  not  a  proper  question ;— thai 
has  been  answered  already. 

Sir  /.  Sirange.  Do  you  expect  to  save  your 
life  by  false  swearing  ? 

Maddox.  No,  I  do  not  indeed ;  I  will  swear 
nothing  but  the  truth  ;  and  what  I  have  swoni 
in  this  nonoorable  court,  is  all  matter  of  fact. 

King's  CounseL    Pray  call  Thomas  Craig ; 
who  appeared,  and  was  sworn. 
.  Kin^s  CoumeL    Well,  Sir,  what  have  yoa 
to  sav  to  either  of  the  prisonera  that  stand  by 
you? 

*  Craig.  I  know  Mr.  Cbadwick  very  well ; 
but  I  cannot  say  that  I  have  ao  much  know- 
ledge of  Battragh.  I  remember  seeing  Mr; 
Chadwick  at  Manchester,  with  a  cockade  ia 
his  bat:  then  I  afterwards  aaw  him  march  from 
Manchester  to  Winslow,  as  a  lieutenant:  I 
saw  him  at  several  other  places  on  the  roady 
and  also  at  Penrith,  where  he  stUI  appeared  as 
a  lieutenant. 

King's  CounseL  Then  you  are  sure  he  was  a 
lientenanl  in  the  rebel  army  ? 

Craig.  Yes ;  he  marched  from  Manchester 
to  Penrith  Moor  as  such,  then  I  saw  him  at 
Carlisle,  and  there  he  mounted  g^uard  as  a  lieu- 
tenant. I  am  sure  that  I  saw  him  once  mount 
guard. 

[Cross-examination.3 

Prisoner's  CoumeL  Do  not  you  expect  to 
have  a  free  pardon? 

Cring.  As  to  that  I  most  trust  to  his  ma* 
jesty's  mercy. 

Prisoner's  CounseL  How  came  tou  to  knesr 
Mr.  Chadwick  so  well;  do  you  kno#  him  so 
very  w^l  that  you  can  be  poaitive  to  him  ? 

Cro^.  1  have  known  him  many  yeara,  and 
I  belonged  to  the  Manchester  raiment 

Kin^s  CoumeL  Call  Austin  Coleman;  who 
was  pmnoed  and  sworn.  -r 

Kwi^s  CsunsA  ttve  ••  acQOimt,  Jfri  €Me« 


ass:! 
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liNiPi  W  my  lordfl  twl  Uie  juvy ,  vAuA  yoii  bow 
frf'tJ^e  prisonem  at  tha  bar, 

'  Coikman  beiog  sti'orp,  and  Icwkiog  on  tiiem, 
Hnd  then  pohitiDg  to  Battragb.  ' 

.  That  gentleniaii't  mom  UBaltmgb*  aad  I 
lia? e  aeea  faim  at  IMbv ;  aod  tba  oliier  it 
Chadlwtck,  and  bim  1  haiva  saaa  -at  Man* 
cbester ;  there  be  appeared  as  an  officer  wjlh 
a  plaid  juiahv  and  a  ]aeed  hat,  with  a  white 
aockade  in  it ;  1  did  {hA  ece  Battn^h  ha^  any. 
They  both  appeared  as  offioera  m  marching 
along;  they  ipere  sometimes  on  ihofty  and 
aomellmes  on  haraehack. 

King*s  CtnuneL  Do  yott  know  any  thing  of 
Iheir  being  at  Cariifle  f 

*  Coleman.  I  saw  tbem  both  in  the  guard-room 
with  fisptaln  Fletcher. 

KingU  CounseL  Did  tbey  wear  theuraashes 
there,  as  other  affioen  did  ? 
,'  CoUmMh.  J  cannot  remember  that ;  but  wImb 
the  town  was  suncodered  to  tha  dnko  of  Com* 
barland,  they  were  pot  into  the  chunih  with 
other  rebel  ofiieers.**-!  am  swre  of  that. 

Ormshy  Mac  Cormack  was  next  produced 
and  sworn. 

King's  CourueL  Do  yon  know  atther  of  tho 
prisoners  f 

Mac  Cormack,  Yes,  I  ImTa  aeen  iwth  of 
tkem-ib the Miochestar regiment;  laasrBat- 
Iragh  with  the  rebel  army,  and  Jm  carried  the 
eolonrs  from  Penrith  to  Carlisle. 

*  King*t  CouMuL    And  did  you  ste  him  at 
Carlisle  ? 

Mae  Cbfmaek.  Yes,  I  saw  him  there  when 
the  town  was  besieged  by  the  dahe  of  Cam* 
beiland. 

:  King*i  Caktml.    Hid  lie  crer  mount  goard 
atCailiate? 

Mof  Cormaek,  Net  to  my  knowledge ;  but  I 
•hafe  seen  bim  in  the  gnard-room,  with  a 
twiard^  a  sath,  and  a  cockade. 

*  KingU  CounteL    Aod  yon  always  took  him 
to  be  an  officer  there,  did  you  not  ? 

Mac  Cormaek,  Yes,  for  1  very  weH  remem- 
ber that  he  was  walking  up  and  down  the 
eaatle  yard,  as  an  afficer,  when  the  arms  were 
distributing  to  the  rebel  soldiers  there,  and  Mr. 
Cfaadwick  was  with  them. 


Trial  qfChodtdck^find  Bailragh. 


[364 


John  Coliintf  a  boy  of  13  years  of  age,  was 
called  and  sworn. 

Prisoner* t  CounseL  Do  you  know  the  mtnro 
of  an  oath,  child? 

iCoUim.  Yas,  I  do;  I  know  I  am  ewom  to 
•peak  the  truths  and  I  shall  never  he  happy  if  I 

King^s  CounseL  Do  you  know  eitlwr  of  the 
prisoaeit  t  <weee  yon  among  the  rebak  at  Car- 
lide? 

CoUime,  Yes,  I  was,  and  wasaaerfant  to 
(%itam  Lowtberf  and  we  ware  taken  priaone rs 
by  the  doke  at  Carlisle,  where  on  my  kneee  I 
bagged  avy  liliaJf  bis  roral  highMss,  whieb  iie 
generously  granted,  and  Ood  bless  inm  for  it. 
I  m»  bdrih  the  priMRnr  if  CWUe»  mid  tfaeie 


Itie^  alwaye  ei:ted  as  oiBcers  in  the  Maacliesiar 
jrogimeat ;  Cipadwick  as  a  lieutenant,  and  Bat- 
traghasjan. ensign:  X  know  them  both  per- 
fectW  well. 

Ung^i  Counf^L  Pray,  call  captain  Neret, 
who  was  sworn. 

King's  CounseL  I  tluok  when  Carlisle  snr- 
reodei^  to  his  royal  bighnci^.tbe  dulie,  you 
bad  a  eommand  from  bis  royal  highness  to  go 
to  the  eborch  where  the  officers  were  prisoaersi 
and  to  take  their  names. 

Capt.  Nevet,   Yes,  1  had,  Sir. 

King's  CounseL  JDo  you  remember  to  hare 
seen  either  of  the  prisoners  at  tfie  bar  at  Car- 
lisle? 

Capt.  Neoet.  Perfeedy  weH :  The  foat  time 
that  I  saw  them.  Mr.  Chadwick  n?e  in  hie 
name  aa  a  lieutenant  in  Townley 's  Manchester 
regiment;  and  the  other  .prisoner,  Battragh, 
told  me  be  was  an  ensign  in  the  same  regi- 
ment ;  I  noted  it  ao  ia  m  v  paper ;  and  opi 
makieg^'^P^  to'b>*^]^<^  bighoess  the  dnke, 
and  giringin  a  list  of  theur  names  »nd|<|ualitiee, 
I  was  orderad  to  go  the  next  i^orniogi  and  I 
went  aoeordiogty»  and  caJJad  ajl  the  prisoners 
overby  their  names,  and  tbey  answered,  Chad- 
wick as  a  lieutenant,  and  Battragh  aa  ensigB. 

The  king's  witnespes  being  all  ffone  tbrofigh, 
and  neither  of  the  prisoners  miUMng  any  do- 
fence,  or  calliDg  any  witnesses  to  thetr  cbarac* 
ters,  the  jury,  without  going  out  of  court, 
fiNuid  both  the  prisoners  guijty  of  high  trea* 
son  s  and  the  Court  ordered  the  irone  iU  be  put 
on  Mr.  Chadwidk  again. 

.  The  prisoner  Chadwidc  wia  executed  on 
Kennington  Common,  on  Wednesday  the  SOth 
of  July,  tT/UBi,  according  |o  his  sentence ;  and 
his  head  .wasfmeaerrod  in  spirits,  ;and  sent  down 
to  Carlisle  or  Jkianobester,to  be  nut  up  as  tJioep 
ef  Townlev  and  Fletcher^  had  baen  on  Temple 
Bar ;  but  nis  body  waa  ddiFered  to  b>^  finende 
to  be  buried. 

He  wee  about  38  years  of  age*  of  yery  ho* 
nest  and  creditable  parenia  in  Manchester,  and 
whose  tather  then  lired  there,  and  followed  the 
trade  of  a  tallow-chandler  and  soap-boiler. 
This  unfoftnnate  man  was  bred  up  to  toe  aama 
trade;  but  be  playing  pretty  well  on  seMral 
instruments,  k^taome  of  tbe  most  noKle  cam- 
panr  of  the  i^ace,  aod  nmrer  lbUowed>aoy 
trade. 

fie  waa  a  pefson  of  great  nsohition,  and 
eeold,  as  he  «ieed  to  pay,  look  death  in  the  Ae? 
with  aa  mueh  pleaanre  es  he  eouM  a  fiaeiul 
who  came  t»  ?M  himi  and  eould  meet  it  with 
as  much  good -will.  His  bebarioor,  during 
the  whole  lime  of  hie  oanfinement,  was  alwpy  a 
eheeiful  and  merry,  taking  all  manner  of  plea* 
sores  the  gaols  anbrded ;  and  timueptly  de« 
eburing,  that  what  he  had  donr  he  was  not 
sorry  lor,,  lor  if  it  waa  todoagaionh^  wiihl 
act  ui  the  same  manner. 

The  morning  eC  hie  execotiop.  whilst  they 
wave  at  breajrast,  Ms.  Chedwick  aaid  lo  Jklr. 
Berwiek»'Ah4  Dttk«/fiHrthi9«iathejnaopie  that 
Berwick  went  by  in  the  lebel  army)  our  tjpa 
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drsws  rtry  near ;  though  af  to  toy  part,  1 
mm  as  hearty  ts  ertt*  1  vrtt  m  my-  lifr.  M^. 
Berwick  replied.  As  t»  my  part,  1  think  we  ail 
look  pretty  well,  and  1  declare  denth  don't 
•bock  me  in  the  feast  I  hope  God  will'^e 
merciful  to  us  all ;  for  I  can  lay  roy  hand  on 
uty  heart,  and  say,  the  greatest  injury  I  ever 
did  waa  te  myself  and  i<elatious ;  and  though  I 


hare  broufacht  them  and  myself  to  disgrace, 
they  bare  been  so  kind  as  to  forgive  me,  and 
would  bate  aafed  ray  life  bad  it  been  in  tbeir 
power. 


t^ 


The  ether  prisoner  Battragb  receired  hh 
majesty's  most  graciooa  repriere. 


•^tea— •■^••■iMa 


510.  The  Trial  of  Thoj^as  Theodorus  Dkacok,  for  High  Treason^ 
at  tbfc  Court-hous^,  St.  Margaret's-hill,  South wark,  July  17 : 

^ •  •     •  * 

SOGeoiigeIL  a«  d«.  1746.< 

TWE  Court  teing  sa^,  the'  following  judges 
being  present,  VT2.  lord  chief  justice  Willes, 
J^lr.  justice  4bney,  and  Mr.  justice  Fo8|er, 
Thomas  Deacon  was  put  to  the  bar. 

KingU  Counsel.  Calf  Mr.  Samuel  Jlfadidojc ; 
who  appeared  and  waa  sworn:. 

KingU  Counsel.  Mr.  BId((dpx, .  gif  e  an  ac- 
count to  the  Court  anifjnry  whs?  you  k«iQ,\y 
of  the  priaooerCtiat  stands  bv  you. 

MaJdo9,  I  saw  blip  at  Uie  Bull  IFIcad  ,at 
Manchester,  where  l^e  sat  at  a  tat)le,  writing 
down  the  narbes  pfsuch  as  enlisted  in  the 
Pretender's  service;  for  which  he  was  paid  for 
every  name  eulisfed,  one  shilling.'  There  were 
several  blue,  and  white  iibbauus  lying  before 
him,  whtct),  when  be  was  pot  writing^  be 
made  an  into  favonrs,  and  gave  them  to  the 
men  enlisted.  1  saw  him  march  from  Mao- 
cbesfer  to  Winstow  as  an  officer,  gearing  a 
plaid  w&istcoat,  ^nth  laced  loops*  a  broad 
sword  by  hTs  side,  ^  brace  of  uistoTs  stuclc  in 
his  girdle,  and  a  cockade  iu  his  hat.  TV  ben 
he  beat  Up  for  volunteers  at  several  places, 
he  made  k  very  long  speech,  |nvi(iug  allgea- 
tfemen  voTunteers  to  come  and  serve  Charles, 
prince  Hegent,  and  they  should  have  good 
quarters,  w  well  used  bv  the  officers  and  enter 
iuto  present  Day,  and  when  they  came  to  Loo- 
dou,  they  snould  receive  five  guineas  to  bear 
Ibeir  expences  home,  if  they  thought  vroper 
to  leave  the  service,  and  should  receive  tnanks, 
and  hare  a  protection.  At  Winslow  he  was 
ordered  by  the  Pretender  to  march  to  Derby 
^  a  guide,  with  i^mmunitlon,  &c.  that  had 
been  seized ;  and  ai  Leake  he  weut  with  Tho-  I 
mas  Syddalt  and  James  Bradsbaw  to  raise  re- 
cruits, and  joined  the  rebel  army  again  at 
Ilancbester.  That  at  Preston  he  commanded 
his  company,,  and  gave  directions  to  the  offi- 
cers nuderhitD,  who  obeyed  liim;  and  that  at 
Carlisle  he  mounted  guard  in  the  town-hall 
during  the  sieg^.  . 

Tkomas  Bradbury^  another  witness,  swore. 
That  the  prisoner  was  a  captain  in  the  rebel 
army,  ana  i;Vas  dressed  as  above*  That  be, 
the  witness,  being  a  servant  to  a  printer  at 
Manchester,  the  prisoner,  with  other  rebels, 
came  to  bim,  iu  the  absence  of  bis  master, 
and  compelled  him  to  print  a  treasonable  paper, 
lirhich  tfiey  called  a  Maoifefto^  and  likipwise  an 


advertiseinent ;  both  which  were  delivered 
into  court  and  read.  The  advertisement^  or 
hand  bills,  were  distributed  by  the  rebels,  of- 
fering. i|II  (ittiog  encouragement  to  such  ag 
woqld  enlist  with  them  ;  aud  thet  he  tlie  said 
Qeacbn  Mas  in  a  great  hurry,  ajud  came  ae« 
Teval  times  to  the  prjn ting- office,  aud  threaleaf 
ej  Mr.  Bradbury,  if  he  did  hot  get  the  pgr 
pei-^  r^dy,,  he  Bhould.  he  severely  puoi&hcd ; 
and  that  he  the  said  Deacon  brougbt  with  biiDy 
when  he  came  for  the  said  papers,  a  grf  at 
number  of  horse  belonging  to  the  rebel  army. 
Who  tlireatened  to  pull  down  the  boose. 

Tkoinas  Craig,  another  witness,  swore^  That 
he  saw  the  prisoner  mount  guard  at  Man- 
chester, Preston,  and  Carlisle;  that  he  was 
lientecant  colohei^  'and  promoted  for  his  greaf 
dil^ence  in  raising  recruits.  ,., 

Captain  Nevet  swore,  that  the  prison^  said, 
his  name  was  Thomas  Deacon,  and  that  he  waa 
a  captain  in  the  Manchester  rpgiment.*~Capl^ 
Carey  confirmed  capt  Nevet^ti  testimony. 

The  prisoner  had  no  witnesses  to  produce^ 
so  the  jury  found  himi  guilty  of  the  indietment. 
Death. 

» 

iiA.  Deacon's  Case,  July  17»  1746.       f 


(J.  Fdrter^B  ReparU,  p.  9.)  '  ' 

^'iln  Mr.  Deacon^sCaae,  his  counsel  objected 
to  the  receiving  the.>frvidea^  of  a  printei( 
touching  the  nnsonef^s  obliging  him  to(^rin| 
the  Pretender's  Manifofo^at  Maochestes^  and 
his  publishing  of  it  ^ber^,  while  the  rebel  army 
was  in  the  town  ;  and  also  to  the  reading  tlif 
Manifesto.  They  insisted  that  this  ought  not 
to  be  given  in  evidence,  because  it  is.  an  overt 
act  not  laid  in  the  indictment ;  and  also  be- 
cause the  orders  were  given  and  the.  Manifesto 
printed  and  pubUslelt  m  ^lAanchester^  and  all 
the  overt  acts  are  Uid  in  Cumberland.* 

**  But  il  waaauew^red  foy>  the  Court  (lorii  chief 
justice  Wilies,  justice  Abney,  aud  justice 
FosterX  that  an  ov|Bn  act  ^it  laid  mny  b^giveb 
in  evidence,  if  itlie  a  directproof  of  any  at' the 
overt  acta  that  are  laid  4 

*  See  Leach's  Hawkioa'a  Pleaa  of  .lU 
Crown,  book  S,  c.  46,  §  184.  .  Eoat't  fltit  of 
the  CrowDy  c.  S,  §  57|  61,  65. 
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**  One  of  the  overt  acto  charged  in  this  in- 
dictment is  the  afisembling  aod  marchiog  modo 
gueriwj  in  order  to  depose  the  king,  and  to 
set  the  Pretender  on  the  throne.  It  is  proved 
that  the  prisoner  with  the  rest  of  the  rebel 
army  was  at  Mtnchester,  and  appeared  in  an 
liostUe  manner  there.  Now  what  stronger  proof 
can  there  be  that  the  prisoner  joined  this  army 
for  the  parpose  mentioned  in  the  indictment, 
than  his  causing  to  be  printed  and  dispersed 
among  the  people  the  Pretender's  Manifesto  ? 
It  never  was  doubted  that  the  being  present 
with  rebels  and  joining  in  proclaiming  the 
Pretender,  might  pe  jB^iVen  in  evidence  on  such 
an  indictment  as  this ;  and  yet  that  circum- 
stance was  never  expressly  laid  in  any  indict- 
ment«  Rut  it  is  snmcient  that  it  proves  quo 
animo  the  rebel  army  was  raised,  and  guo 
animo  the  prisoner  joined  it. 

^  As  to  the  objection  that  this  fact  was  not 
committed  in  bumberiaod  where  all  the  overt 
acts  arelaid,9Ir.  justice  Abney  and  Mr.  jus* 
tice  Poster  held,  that  it  is  indeed  neoessary  on 
this  indictment  that  some  overt  act  laid  be 
proved  on  the  prisoner  in  Cumberland^  bnt 
that  being  done,'  acts  of  treason  tending  to 
prove  the  overt  acts  laid*  though  done  m  a 
fbrdgn  county,  may  ble  given  in  evidence.f 

**  And  the  M aniresto  was  read. 
.    «<  Lord  Chief  Justice  Willes  declined  giving 
any  opinion  on  the  second  point.    But  no  ob- 
jection was  made  during  the  whole  course  of 

*  Thi3  expression  seems  t/^  be  preferable  to 
the  former,  viz.  **  if  it  be  a  directjproof  of  an^ 
of  the  overt  acts  that  are  laid."  That  the  pn- 
iooerat  Manchester  in  Lancashire  caused  to 
be  printed  and  dispersed  among  the  people  the 
Pretender's  Manifesto,  cannot,  I  thinK,  without 
some  violence  to  language,  be  denominated  a 
iirtd  proof  that  the  prisoner  and  others  being 
armed  and  arrayed,  &c.  did  falsely  and  traitor- 
ously assemble,  and  join  themselves,  Ace.  in 
Cumberland  (see  the  indictment  in  Townley's 
Case,  p.  SS9,  of  this  volume)  though  it[certainly 
tendeo  to  prove  that  overt  aet  in  as  much  as 
when  the  arming  arraying  and  assembling  bad 
been  established  by  other  evidence,  the  prisoner's 
causing  to  be  printed,  &q.  was  a  direct  proof  of 
bis  purpose. 

f  See  the  fourth  llesolotion  in  sir  Henry 
Yane*s  Case,  and  the  note  thereto,  anttj  vol.  a, 
p.  193. 
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the  trials  to  4he  giving  evidence  of  overt  act* 
in  a  cooqty  different  from  that  where  the  fact 
was  laid,  an  overt  act  having  been  first  proved 
in  the  proper  count?.  And  that  sort  of  avi^ 
dence  was  given  in  afmoUall  the  trials."* 

This  unfortunate  young  dmd,  who  was  about 
29  years  of  age,  was  the  eon  of  Dr.  Deacon  of 
Manchester,  who  gave  him  a  liberal  educatioOv 
and  designed  lo  have  brought  him  up  to  hiA 
own  profession ;  but  he  was  unhappdy  pre- 
judice in  favour  of  the  Pretender  sigainK  the 
present  royal  family,  by  the  company  he  fi^e- 
(juently  conversed  with ;  and  by  their  penioa- 
sion,  took  on  in  the  rebel  army  as  soon  'as  it 
came  into  Manchester,  and  he  had  often  de- 
clared before  the  rebels  came  to  the  town,  that 
he  would  join  them  as  soon  i^s  they  did.;  and 
was  one  ot  the  roost  strenuous  zealots  for  the 
caose  among^  them. 

It  was  very  unfortunate  for  his  family  his 
taking  a  commission  in  the  Pretender's  service, 
for  by  his  example  his  two  other  brothers  did 
the  same,  one  of  whom  died  in  the  Pretender's 
servicCi  and  Charies  the  younger  was  condemn* 
ed,  but  reprieved  on  account  of  his  youth. 

Bis  great  activity  in  the  service  made  him 
so  far  taken  notice  of  by  the  young  Pretender, 
that  he  was  made  lieutenant-colonel  of  the 
regiment,  and  was  to  have  been  colonel  of  the 
same,  as  soon  as  colonel  Townley  had  raised 
his  new  rebfiment  of  horse. 

His  taking  leave  of  his  brother,  Charles 
Deacon,  in  the  county  gaol,  was  very  moving ; 
his  brother  declaring  he  had  rather  have  suf- 
fered with  him,  than  to  survive  him ;  and  that 
was  the  only  time  any  particular  alteration 
could  be  discerned  in  him,  and  then  he  was 
in  i^reat  agonies,  and  wept. 

He  was  executed  with  Townley  and  thereat* 
on  Kennington  •  common, .  on  Wednesday  the 
SOth  of  July  1746,  in  the  same  manner  as 
Townley.  His  body  was  delivered  to  his 
friends  to  be  buried,  and  his  head  was  preserved 
in  spirits,  and  sent  down  to  Cariisle,  or  Man- 
chester, to  be  put  on  one  of  the  gates. 

*  Tlie  like  evidence  was  given  in  most  of 
the  trials  after  the  rebellion  of  1715,  and  ad- 
mitted bv  the  judges  u^ton  the  oommi^ion  in 
the  north  this  summer.      Former  Edition, 

See  the  Cases  of  Layer,  vol.  16,  p.  94,  and  sir 
Wm.  Perkins,  vol.  13,  p.  63,  of  tbis'Coilection. 


511.  The  Trial  of  Johmt  Berwick,*  fof  High  Treason,  at  St  Mar- 
garetVhill,  South wark,  July  17:  SOGeokgeII.  a.d.  1745. 

JOBN  BfiRWIC&  was  then  bronghi  to  the 
har,  and  being  arraigDed  on  the  same  indict- 
neot  with  the  other  Manchester  officers,  the 
j«ry  were  sworn  to  try  him.    The  treason,  and 


tm^ 


•  9—  East's  ^eas  of  tbf  Cfown^  c.  2.  s.  G6. 


overt-acts  of  treason,  were  laid  to  be  com- 
mitted on  the  10th  of  November. 

The  6r8t  Witness  for  the  king  that  was  celled 
and  sworn,  vras  Samuel  Maddox ;  and  he  de- 
posed. That  he  had  often  seen  the  prisoner,  par- 
ttonfatfly  at  Bf snchester,  and  other  placesi  and 
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that  be  alwayt  appeared  ai  an  officer,  and  gave 
his  commaod ;  that  he  saw  him  atCariicle ;  and 
that  lie  ira^  there  when  tb«  ^yfn  tdtr^ndered. 
— Mr.  Bowker,  the  Manchester  constable,  said, 
TItai  hesa^  hhftin  the  towa,  and  lie  appeared 
in  the  same  garb  as  the  other  officers  belongtnff 
to  the  regiment  which  they  called  tlie  Mai^ 
Chester  re|nmeot. 

'  .  Tte  GbaM  Ihr  Ibe  Pribon^r  iMiled»'  tliA 
the  charge  was  not  proved,  for  that  in  «U  casqi 
of  high-trawB,  thetv  Hinsl  be  i#«  positive 
laHiuiJii  to  prere  the  firiot^  aad,  hi  they  an- 
prebended,  fbal'  mwk  not  done  iiiffioicot|y  hy 
the  two  dritaessM  that  had  beeiv  eKamsned.; 
s»  which  the  iMg's  fsoifeniel  called  eapt.  N^rei 
and  eapt.  Carey,  who  both  apftearingi  and 
fceiD^  eworb)  tteposed;  That  when  Ihey  went 
iniir  Carlisle  by  tie  duke's  order;  to  tike  an 
acMMit  of- what  rank  all  the  ofikeri  were,  the 
prisoner  gave  in  his  name  to  them  as  a  loBUta* 
paM  In  the  Ifancbest^  fegiihentrf 

The  Prisoner  calling  no  witnesate,  the  jnl^ 
Ibuad  him  Onitty*         '  -  ' 

JoBN  B£BwicK*s  Cas'e,  Jultf  17,  I7i6« 

(FoittrU  Repor(9ip.  ^0-) 

^  •«totbeeaaobfJohnBcAwick,thetowes4knly 
tniA  «s|ticas  ihst  pioved  iriin  to  have  been  m 
arms  with  the  rebels.  This  witnosi  droved 
tlitl  hit  vMb  ftlrolled  and  leviewed  ik  a  lieiite- 
iMdM  In  th»i«ginient  called  the  Manchester  ro>- 
ffiment,  and  di4  dnty  as  .aooh  at  Penrith  and 
CAiyb. 

*•  Two  other  vtitnesses  (oflioen  in  die  duke^i 
^itsyya^dM,  that  after  the  snrrender  of  Car- 
iBle>  they  were  ordered  tr  the  dote  to  take  ah 
meouat  of  the  aaaaes  mf  the  officbni  and  of 
theh*  raepectir^  raaln'  ia-lbe  nsbel  garrison ; 
Hia^  ncconlhigly  they  weal  to  the  priioh  where 
the  officers  were  confined  apart  from  the 
mommbn  neii,  Aodlaok  sdcb  iooomil  of  them  ; 
that  the  prisoner  Berwick  appelred  among  the 
nfllDdlfft,  hnd'ifava  in  his  name  to  them  as  lien- 1 
taattit  lit,  the  Manchester  ragiment. 

'•  Lord  Chief  Jottiee  WiUcs  and  Mr.  Jnslke 
Ahmf  «r«nyof  opinion,  that  this  deelaratioo  of 
ibe  iw  hiiuer  it  not  to  be  consideiBl  aslibareodn- 
fbM0»afief  the  fact,  boi  as  an'OVnlence  of  tUe 
ih«t  itMlf;  fjs.'  That  the  prisoner  did  appear 
and  lake  the  rank  of  a  lieutenant  in  the  rebel 
ipfainiton.  They  thoaght  too^  that  a  oonfes- 
aion  after  the  fact  proved  by  two  Witncases,  was 
miffideat  to  eonvwt  within  tlie  t  W.  8. 

**  Mr.  Justice  Foster  doubted  whether  this 
dedaration,  being  made  after  the  surrender,  can 
lie  ooaaidered  in  any  ^er  light  Uian  as  a  non- 
feosioa  after  the  fact*    And  with  regard  to  a 

^  Upon  farther  consiileration  I  donbt  tb^re 
j^nm  'too  much  refinepneot  in  this  distioci^on. 
iiee  Foateff  l  Disc  c  3,  a.  8,  p*  S32« 
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oonlbssion  after  the  fact,  be  said  he  never 
doubted  whether  it  might  be  {riven  in  evidence 
as  la  corroborating  probf.  Hia  doi^bt  wa5, 
whether  it  being  proved  by  two  witnesses  is  a 
epottbKive  evidence;  or  an  evidence  sufficient 
of  itself  to  convict  witbout  other  proof,  since 
thte  7  W»  i,  seems  to  require  two  witnesses  to 
overt*acts,  or  a  confession  in  open  court.*  And 
he  says  furtJier,i).  243,  ^^  1  would  not  in  any 
thin^  I  have  said,  be  uiulerstood  to  arraign  the 
ceedmg  id  the  case  of  Berfiick,  before- men- 
tioned ;  he  was  found  in  a  prison  assigned  by 
the  duke  (of  Cunfiberland),  after  the  surrender, 
to  the  Omcers  in  th6  rebel  garrison,  and  to 
none  but  ofHcers,  wbiiher  be  went  with  tlie 
rest  of  thetn.  He  appeared  hmong  them,  and 
took  the  raiik  of  an  officer.  These  foots,  to* 
getherwith  his  declaration,  all  proved  by.twp 
witnesses,  were,  1  tbink,  properly  considered 
by  two  learned  judges,  not  as  a  bare  poniessioo 
after  the  fact,  but  as  an  evidence  upon  the  spot, 
aod  in  the  very  scene  of  action. '|  lf»ee  more  re« 
I  Utiogto  oonfessioosin  Foater^s  Reports,  p.24|y 
24^,  S43,  344.  East's  Pleas  of  the  CrowQ» 
C  2.  s.  6a.  , 

Berwick  was  convicted  opoti  the  evidence  tff 
tlib  Mdem  add  of  the  other  ^Ittiess. 

This  prisoner  was  about  32  jears  of  age,  aqd 
was  a  ^iisekeeper  in  Manchester,  and  a  coa- 
si<|erable  dealer  in  chequed  lionen,  where  he 
kept  a  shop,  and  had  a  good  trade;  but  not 
being  so  diligent  as  young  tradesmen  should 
be,  and  loving  his  pleasure  too  well,  it  is  thougl|t 
he  was  rannmg  behind- hand  In  the  world ;  and 
that  not  being  able  to  settle  bis  accounts  with 
his  creditors,  was  tbc  principal  reason  that  iq^ 
djiced  him  to  fal^e  on  with  the  rebels. 

The  commission  he  bore  was  a  lienlenaney 
hi  the  Manchester  regiment,  given  him  by  the 
Pretender ;  to  wfaoiti  he  had  been  well  reeont- 
mended  as  a  man  of  undaunted  courage  and  re- 
solution, firm  to  his  party,  staunch  in  his  prttf- 
Hsiples,  and  of  a  bold,'enterpricfn^  disposition^ 
of  which  he  discovered  manifest^  tokens  dl& 
efery  oppbrtuuiiy  thai  ofibi-edi  ' '   * 

^  l^ejvaa  uecutej  alsq  oi)  Kepaington-|t!oii:^ 
liion,  with  Townley  and  the  re^t,  according  in 
the  sentence,  on  W  ednesday  fhe  30th  of  Julj^, 
1746,  and  his  head  was  pnt  into  spirits,  a^ 
aen^  to  Manchester  or  Carlisle,  to  be  put  u)p 
in  one  of  tbosfe  places ;  his  body  being  deliveMjfl 

to  bis  fciends  to  be  buried. 

■      III  I     ■         — 

*  The  like  e? idence  waa  held  safficieht  ppon 
the  commission  ii^  the  north  this  summer ; 
upon,  the  authority  of  the  judges  opinions  pre- 
vious to  tbe  Trials  of  Gregg  and  Francis,  ^oi. 
Ui  »•  ^371,  vol,  15,  p.  898.],  ^9  Fo8ier> 
discourse  on  high- treason,  cbap«  3,  s.  8. 
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512,  The  Trial  of  David  Morgan,  of  Monmouth,  but  late  of 

* 

Derby,  esq.  for  Higii-TreasoD|  at  St.  MargaretVhill,  South- 
wark,  July  18;  fiOGEonoE  IL  a.  d.  1746. 


JOftT. 


James  Qlorer^ 
Joseph  Brookes, 
John  Mason, 
Joakio  Faulk, 
lUtpli  Godfrey, 
T¥iliiam  fiarnaitl. 


Joba  Voice, 
Thomas  ClevcDt, 
Thomas^SymondSy 
John  Jefferies, 
Henry  Rowed, 
John  Clemenl 


The  king's  counsel  opened  the  indictmeiA 
(which  was  the  same  as  against  all  the  rest), 
Mid  proceeded,  and  called  the  following 
witnesses  to  support  the  same  against  the  pn- 
tober. 

Soiititor  General.  Call  Edward  Tew  (which 
•was  done  accordingly)  who  appeared  in  court, 
and  was  sworn.— Pray,  Mr.  Tew,  inform  my 
lord  and  the  jury  what  you  know  rslatiog  to 
-thcDriaoDer  at  the  bar. 

^  Tew,  I  lire  at  Preston  next  door  to  tha 
^gn  of  the  Joiners  Arms,  and  when  the  rebel 
army  was  there,  I  assisted  my  neighbour  to 
wait  on  some  company  that  were  at  that  house, 
iiiost^f  whom  were  officers  belonging  to  the 
Kbels. 

Kin^  Counsel.  Can  you  recollect  crer 
having  seen  the  prisoner  there  f 

Tew.  I  remember  him  very  well,  finr  1 
waited  on  him  m  dinner,  when  lord  Elcho  and 
lie  dined  there  toretl|er. 

King's  Cauntel.  Do  you  remember  any 
iiscourae  thatpavMd  f 

The  prisoner  adccd  lord  Elcho  what 


jiUDober  of  men  the  young  Pretender  [which 
the  prisoner  called  Prince]  bad  landed  with 
Jhim. 

.  f  iitg'f  Csttaic/.  And  what  answer  did  he 
.inake  r 

Tew.  He  sajd,  not  abore  half  a  dozen ;  but 
'  the  number  soon  increased  when  the  clans  heard 
'be  was  landed ;  and  also  that  they  bad  17 
'pieces  of  cannon. 

KVng'i  CotinieA  And  what  further  discourse 
,  passed  between  them  f 

T\iw.    The  prisoner  asked  lord  Elcho  what 
religion  the  Pretender  professed  f 
iirtg's  CounaeL     And  what  was  the  reply  ? 
Tev,    My  lord  Elcho  sliook  his  head,  find 
said  he  could  not  reiy  well  tell ;   but  he  be- 
lieved his  religion  was  to  seek. 

King^s  Couniel.  And  what  passed  thai  f 
'  Tew.  The  prisoner  asked  if  they  had  ever 
beat  up  for  volunteers  in  EoglanJ,  and  lord 
Elcho  said  they  had  not ;  and  the  prisober  ad- 
vised him  to  b«it  up  for  volunteers,  and  said  it 
would  be  ao  easy  matter  to  march  forwards  for 
Loodon,  for  that  there  was  not  above  8,000 
JoMiecs  between  there  and  London,  and  most  of 
them  were  dragoons,  besides  a  few  undisciplined 
troops  that  were  raised  by  lord  (iower  and  lord 


Chplmottdaltyy  wIki  would  malM  but  Htlla  op- 
poaition. 

Jung's  CoiMsei.    Wdl,8ir,gooii. 

Tew.  1  know  nothmgmore  that  kpaitioiilar 
that  pMsed  at  that  tinae  ;  but  the  nest  momiii|^ 
thenriasiier came, and  asked Ibr lord Elebo. 

Ain^eComwei.  What  appearance  did  ho 
make  then  f 

Tew.  He wasiao while codcade,and kado 
sword  by  his  aide ;  and  I  aaw  him  aeveral 
tknea  walking  op  ond^own  the  town  witb  tho 
fooHOSoara* 

King*9  CemmL  Did  yoa  aoo  tho  yonnf 
Pretender  f 

Tew.  He  marched  at  tho  bead  of  tkoifgi*> 
ment,  and  did  not  lodge  (as  I  have  beard)  but 
two  or  three  doors  from  tho  hooie  where  tho 
prisoner  at  tho  bar  lodged. 

KingU  OrnnmL  What  nottihor  of  people  do 
yon  think  tho  vonng  PMsnder^  amy  oon* 
iislsdoff        ^^^ 

Tew.  Tho  talk  in  town  was,  Uial  they  irofo 
6,000  strong:  there  was  a  great  maoyi  but  ao 
to  the  nnmber  I  cannot  bo  po^v& 

Kina't  Coumel.  Do  you  imagine  ho  was 
forced  mto  tho  rebefai' service? 

Tew.  Uowosnndernofoioothatlsaw^Ar 
ho  appeared  all  along  to  bo  one  of  the  heada  of 
them,  and  all  of  theai  soenod  to  have  a  ameat 
regard  to  what  ho  proposed,  particiHarJy 
about  tho  propoaal  ho  ipado  fba  beiiing  op  ftr 
voluotecfli.  •   • 

Kin^i  Omntd.  Will  yon  ask  tiiis  wknatt 
any  qiMstions  f 

rrimmerv>^  Tew.  I  deaire,  Sir,  that  yon 
would  give  the  Court  an  account  how  you  cnmo 
to  kndw  that  my  name  is>Morffan. 

Tew.  1  cannoi  say  now  that  yoornaMoio 
Moigan,  but  I  am  very  poaitivo  to  yoor  ponoo* 
I  know  your  laoe  very  well,  and  if  I  was  not 
well  assured  that  jrou  are  the  very  samo  nsoa, 
I  would  not  swear  it. 

iJCin^'t  Cbojusi.  Was  the  yooag  Prolendw 
attluthotssef 

Tew.  I  do  not  know ;  but  they  aaid  that  ho 
lodged  a  few  doora  Ihrther. 

John  Barry  sworn. 
Kin^t  OmnteL    John  Bariy,  I  deairo  yon 
would  inform  the  Court  and  jury  what  yon 
know  relating  to  Mr.  Morgan,  the  prisoner  at 
the  bar. 

'  Barry.  Icameout  of  Monmonthshirewftk 
my  master  and  the  prisoner  at  the  bar,  in  the 
month  of  November,  last,  and  at  the  town  of 
Preston  we  joined  the  rebel  army.  About  n 
mile  on  this  side  of  Preston,  my  master  and  the 
prisoner  left  their  horses,  and  walked  to  Pre»» 
ton  on  foot,  to  avoid  any  suspioionof  what  their 
design  was. 
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Umff9  Cmtmel.  And  whmt ,|iut  did  tlw  pri« 
jMHMT  At  the  btr  aol ;  and  how  did  be  bebare 
dttviod  the  time  joanreve  with  the  rebel  ermj  f 

Stmy,  I  sew  bint  ride  with  the  rebel  •rmj, 
IfiMD  PkoMon  to  Maacbettev,  aod.be  waa rery 
acUre  ia  aooouffaginir  the  rebel  officeN  and 
aoldienu  After  that  1  aaw  the  prisoner  al  Aab« 
bom^and  beaaid  there  that  be  would  not  leave 
the  amnr  as  long  a»  h»  lived. — I  oaanoC  aay 
that  be  bore  any  eomaMaioo  as  an  officer  r-  if 
he  did»  it  ia  more  than  1  know* 

Benjamin  Sowker  caTTed  and  swonu 

JTtag's  Cotinsc/.  Mr.  Bowker,  aoqoaint  my 
lord  aadtbeffeatlemenof  the  jmyv  what  joa 
know  of  Mr.  Morgan  the  prisoner. 

Bamher.  Upon  the  99th  of  last  No? enber, 
1  had  this  paper  delifered  to  ne  (beldfai|f  a 
paper  in  bis  band,  and  looking  at  it).  It  is  a 
Mier  ordering  me  to  seansb  for  anna. 

Kiuif$ammi.    What  are  yoo,  Sir? 

Bcaoker,  1  am  a  depniy-constable  of  Maa^ 
diest^r.  t   ' 

King^tCmmuL  Who  gar^yon  that  paper? 

Bamiur.  The  prisoner  at  the  bar  and  Mr. 
Wallis,  who  was  one  of  the  bead«>eonelab|es, 

JiTtitf 't  CmmkA  Then  the  prisaner  was 
with  Mr.  Wallisy  when  you  bad  that  paper  do^ 
Ihrerad  to  yoaf-^BdwAer.    Yes»  be  was. 

KU^iCfmnml.  What  waiatbeoontentaof 
the  paper? 

Amker.  It  was  a  warrant  signed  by  Morray 
the  Pvelender^s  secretarjr,  to  search  for  aUthe 
•ma  Icoold  find  ;  and  if  any  body  refused  to 
ddiver  up  and  surrender  tbeir  arms^  they  were 
to  sailer  military  ezeention  against  their  goods 
andeflecta. 

{Then  this  Paper  was  deHrered  by  Mr. 
Bowker  to  the  Clerk  of  the  Arraigns,  and  was 
read  in  oourt;  bat  it  is  so  rery  treasonable, 
that  it  is  hnproper  to  insert  it.  The  preamble 
called  the  ^vtender's  son  Regent  of  England, 
Beotland,  and  Ireland,  and  required  all  whom 
it  may  concern,  to  pay  doe  obedienee  to  that 
order.3 

KUkgU  Confue/.  What,  did  you  get  any 
arms  of  the  town's  people  of  Mancboter  ? 

JBowAsr,  I  did,  and  carried  them  to  the 
prisoner's  lodgings,  and  left  them  there,  though 
1  did  not  see  him,  but  1  asked  for  esquire  Mor- 
gjUk ;  and  one  of  the  servants  belonging  to  the 
house  told  me  be  would  be  there  presently. 

iC»iig'<  CoumeL  Bo  you  know  any  thing 
frrther? 

Bcwker,  I  do  not:  I  bate  spoken  all  that 
I  can  reoplleet 

Kw^i  Counul.*  Call  Samuel  Maddox  next, 
and  swear  him. 

Saantel  Maddor  sworn. 

Xing' ^Counal.  Mr.  Bltaddoz,  inform  the 
<;iovrt  where  you  fiiat  aaw  the  prisoner  at  the 
bar. 

Maddtu.  I  saw  Mr.  Morgan,  the  prisoner 
at  the  baft. tat  Manchester,  wmu  be  was  joined 
via  the  rdMl  army  j  Ibe  had  a  white  cockade 


in  his'hat,  and  a  awnrd  by  his  sideband  pub* 
licly  declared  that  he  was  of  the  Prelander*a 
party, 

Juiig'f'  QmmeL  ttd  be  march  away  ftam 
Manchester  with  the  rebels  ? 

Middmt.  li^mavebed  with  them  to  Derby; 
and  there  behig  aalniaraMtion  given  that  soma 
arms  were  aecveted  from  the  rebela,  be  gave 
orders  ibra  party  of  thn  rebel  army  to  go  and 
aearahfbr  them. 

Xt^g't  CaitnuL  Did  he  go  with  that  party  ? 

JUnddour.  Not  to  my  knowlad^.  I  saw 
captain  Jamca  Dawaon*  deliver  hMU-  a  pair  of 
piatals. 

Kmg*i  Coansel.  Whilst  the  rebsls  wove  at 
Manchester,  was  not  there  some  talk  of  the 
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was  the  day  before  oanvicted  of 
t  being  one  of  the  rebel  eaptaini. 
JflgfMtf  JEdi^ton. 

In  the  ^  Complete  History  of  the  Trisls  of 
» the  Bfbel  Lords  in  Westmimter-hall,  and 
*«  the  lUel  Officers  and  others  eoooerned  ia 
''  the  Rdhcllion  in  the  year  1745,  at  St.  Mar- 
**  gaietVbill,  Southwark,  and  at  Cariisle  and 
*^  York ;  with  the  lives,  Behaviours,  and  dy  inj|r 
^  Spas^es,  of  theaa  executed  pursuant  to  their 
«*  sentences,"  is  giren  the  following  article :    . 

^  Taa.  Trial  amp  Dtino  Spebch  or  jAMxa 

Dawson. 

• 

"  James  Dawson  was  indicted  for  bigh> 
treason,  in  levying  war  against  the  Jking,  and 
adhering  to  his  majesty's  enemies,  Aec.    And 
die  indictment  charged  the  prisoner  with  com-  - 
mittiog  the  treason  on  the  10th  of  Norember. 

*«  Atng'f  Counsel.  Call  Samuel  Maddox; 
who  appeared  and  was  sworn;  and  deposed* 
That  Mr.  Dawaon  was  a  captain  in  the  Mao- 
cheater  regiment,  and  was  drawn  up  as  cap- 
tain at  the  reriew  before  the  y  oang  Pretemler 
at  Bbcdesfield.  That  he  saw'  him  at  Penritb» 
at  Carlisle,  and  other  places  aloogthe  road,  at 
the  head  of  his  ooropany.  Mr.  Maddox  also 
deposed.  That  Dawson  the  prisoner  beat  up 
for  volunteera  at  Derby,  and  made  the  same 
apcech  that  Deacon  made  when  he  beat  up  for 
volunteera  for  the  yoang  Pretender,  and  pulled 
his  hat  off  and  hallooed. 
-  •<  Thamoi  Jojf  depoeed»  That  he  aaw  him  at 
Carlisle^  and  aaw  him  mount  guard  there ;  and 
said,  he  walked  with  the  officera  \  and  that  he 
iras  called  captain. 

*<  Jame$  IFerren  deposed.  That  the  first  tima 
he  ever  saw  Mr.  Dawaon  was  at  Lancaster; 
and  that  he  atVerwards  saw  bim  at  Carlisle ; 
and  that  be  was  tliere  when  the  town  surren- 
dered, and  always  appeared  as  a  captain. 

<•  Then  captain  JSeveiy  and  captain  Carey 
proved,  Tbkt  he  waa  at  Carlisle  when  the  town 
sunrenderod,  and  acknowledged  himaelf  an  offi- 
cer in  tbe^  Manchester  regiment  in  the.  servica 
of  the  Pretender.     . 

<<  Hts  DsnotcB. 

<<  IFrinner*  I  had  a  promiae of  meroy  from 
bia  royal  big^^^H^^J*  ^^^^  of  CumbarlandK 


« 
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l^iMMv^A  Wii^  Hide  €KA0m\  of  tin  ^MaAm- 
tarMgnne&tyafiiiwatcftlledf  . 

Maddax,  I  wm  in  the  room  at  Mr.  Cook^ 
flon'i*  at  ibe  Dtog*  at  Ifknckcitar,  wbett  the 
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ppdn  Ihe  ca|NliilatJeii  of  Gailiale;  aad  I  lu>pe 
ihe  €fmrt  if  ill  cootider  nly  ease* 
'  «« The  jarjr  feaod  him  Chiiity* 
.  «<  This  priaoner  Jaaiea  Dawapn  waa  aheat 
il8  years  oirage,  born  of  Terr  reputable  paranto 
Sq  LaiytiMbire.  Aft^r  he  badgooe Ikvopgh  the 
exerdses  of  ihe  aeheol  aadtlie  cVaaaics,  htf  pa- 
feenla  pot  him  as  •  studeDt*  lA  iSt.  Jbha'a  eel* 
lege,  Cambridge ;  and  after  he  had  left  coUegv^ 
h^  went  16  Maneieattr,  and  Ihara  Ured  en  -the 
Cortooe  he  had^of  hie  own^  and  whiU>el8e.he  a«8 
■op ported  with  by  ins  fneudi.  1x0  was  always 
tt  awhty  gay  gentleoian,  andlMqacflted'mach 
4be^mpany  of  the  ladies,  •  and; waa  well  re> 
apected  by  all  his  acqoaintance  of  dither  stx, 
ibr  bis  genteel  deportueot.  He  was  as  stveb u • 
«i»  for  their  vile  oaoae  as  any  dni  in  Ifaersbel 
•rmy. 

**  When  he  was  beo^glittO'tbe  gael,  after  Iris 
QbeiDg  eondemned  and  double  fetlered,  he  9id> 
He  did  nut  oare  if  they  were  lo  pot  on  a  ton 
weight  of  iron  on  him,  it  would  not  in  the  least 
daunt  bis  resolation. - 

'*  fle  was  executed  according  to  his  sentence 
\m  Kemiingtnn  common,  oh  Wednesday i  Jnl^ 
30«  1746,  with  Townley  and  others;  bat  his 
head  and  bbdy  were  delirerad  to  his  friends  to 
lie  buried." 

.  The  fo|!owipg  article  I  hare  extracted  from 
•the  *•  True  Copies  of  the  Papers  wrote  by  Ar- 
*^  tbur  lord  Baimerino  and  others,  pubUahed  in 
;«*  the  year  1746: 

''  An  Extract  of  1^  Letter  dated  at  London, 
Juty  31,  1746,  concerning  Mr.  J^mes 
Dawson,  an  accomplished  polite  youqg 
Gentleman  of  a  repuied  Family  in  Lan- 
cashire, and  liberal  Education. 

>  '*  The  following  acoonnt,  the  truth  of  which 
may  be  depended  upon,  it  an  nndeaiaMe, 
though  melancholy  proof,  that  constancy  and 
tenderness  have  not  yel  altogether  ibrsoolE  the 
bosoms  of  the  fiiir. 

••  A  yonng  lady,  of  a  good  family  and  hand- 
•aome  foitnoe,  had,  for  some  time,  extremely 
loTOd,  and  been  equally  belorcd  by  Mr.  James 
Dawson,  one  of  those  unhappy  gentlemen,  who, 
'  suffered  yesterday  at  Kennington  Comnion  for 
•lii^h-treason ;    ahd  had  he  been  either  ae- 

<  quitted,  or,  after  condenraation,  found  the  royal 
merey,  the  day  of  his  enlargement  was  to  hare! 
been  that  of  their  marriage. 

"  I  will  net  proloog^e  narratire,  by  any 
repetition  oTwhat  shd  suffered  on  sentence  be-, 
'ing  passed  upon  him.  I^fone,  excepting  those 
'Utterly  incapable  of  feeling  any  soft  orjgimerotts? 
emotions,  but  may  easily  conceire  her  agonies. 
Besides,  the  sad  .cati^rf]j[)lye  will  be  sufficient 
to  convince  you  of  their  smeertty. 

'*  Not  all  the  peraoasions  of  her  kindred  could 

<  prevent  her  from  gbiug  to*  th*  planed  of  eKdeii- 


peopesnl  was  nsade  finr  th^  prisoner  to  be  colonel 
•f  the  regiment  \  but  lie  i«fased  it,  and  said^ 
Mr.  TownJey  was  mneb  fitter  thanf  be  fdr  snek 
an  office;   and  then  it  waa  agveed  tmsingst 


III » III  I  > 


;  ahn  was  determined  to  see  the  last  of  n 
person  so  dear  te  her;  andaocofdfaigly4bllow« 
ed  the  aledges  in  a  haekney-eaacb)  aconmpa* 
nied  hy  a  gcotlenMn  nearly  related  to  her^  and 
one  fSMnnle' friend,  8he  got  near  enough  to 
see  the  fire  kindled^  which  waa  to  consuoM 
that  hf  art  she  knew  so  muo^  devoted  to  her, 
and  all  the  other  dreadful  preparationa  for  hia 
fiite,  wilhmit  heing[  guilty  of  any  of  tfanae  ex- 
trairagancie%  her  frimids  had  apprehended*  Bot 
when  all  was  over,  and  that  she  found  he  wan 
no  more,  she  drew  her  head  back  kite  the 
ooaob,  and,  crying  out,  «« My  dear^  I  lolkiW 
tbe&^l  #rilov  thee  ;-49wcet  Jeans,  rcoriivc 
both  our  souls  together  I"  tell  on  the  neok  sf 
her  companion,  nod  expired  in  the  very  mo« 
fltoiit  she  waa  spealung.*       •     > 

<*  That  excess  of  grief,  which  the  force  cT 
her  reedtatiott  hnd  kept  'siiiotbersd  trithhi  her 
hueast,  it  is  thooght,  put  n  atop  to  thevital  mo- 
tion, and  snfibcined,  at  once,  all  the  animni 
spirits;  bot  I  leave  the  phyaicians  to  account. 
Ibr  that.  I  shall  only  say,  theatory  ver^ 
much  affiscted  me,  as  I  donbt  not  bot  it  wtM 
yotf,  and  all  iriw  hear  lt.^« 


*<  A  Brief  Descriftion  of  several  of  th^  friendf 
'  attending  for  to  |a)(e  tlieir  la^  hipff^  of 
them,  the  morning  befere  their  evecutioi^ 
and  a  short  detail,  how  tbey  were  tcc^fvf 
in  gaol ;  and  their  courageous  an4  unr 
daunted  behaviour  at  the. place  of  execu- 
tiob  ;  expressing  with  tears,  their  extreme 
concern  tor  their  approaching  Arte. 

'<  In  the  utorning  of.  tb^r  execi^tkw^t  Chaise 
Deacon,  w,ho  had  been  reprieved,  nient  ioto^  bif 
brother's  room,  tp  teke  bis  last  fare.^ell  of  Uuk 
But  tfiough  he  went  up  with  ^  the.  coinfi^f 
imaginable,  yet  the  sight  of  bis  brother,  i|i4 
reflecting,  at  the  same  instant,  that  heslipuld 
immediiU^  be  for  ever  torn  flvm  him  vras 
such  a  shock  upon  him,  that  he  had  much  ai^ 
to  keep  upon  his  legs,  and  was  forced  to'  be 
aupported  in  coming  down  steirs. 

^«  The  same  morning,  whilst  they  were  at 
'breakfast,  Mr.  Chsdwick  said  to  Mr^  Berwfek, 
Ah  I  Duke,  ffor  this  is  the  heme  that  Bemrick 
went  by  in  the  rord  army,)  cur  time  draws 
ve^y  near  ;^  though  Si  to  niy  nart,  X  am,  ah 
lieerty  as  eves  I  wae'in  mVKre.  Mr.^  Berwick 
replied,.  As  to  my  part,.  I  tbiak  we  all  hMic 
pretty  weH,-aiyd  i  declare  death  don't  shock  mn 
in  the  least.  I  hone  God  Almigbly  will  bh 
merciful  to^jsU:  tof  (fcytfV^.oBy  ba^id  on 
my  heart,  and  say,  that  the  great^  injnjgr  ^ 
ever  did,  wai  to  myself  aiM  retailidiiir^''nnd 
though  I  have  brouglit  them  nnd  myobW 
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«  This  m^anchdy  eatiiK^ophe  Mmlone 
his  cominemorated  in  liit  pUdptfte,  h^llsi 
» iemmy-itawton^'  '*^-'''''  •''♦*•' 
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tkoM  lint  «ref«  ptMeRt^  tbal  Mr»  Townky 
tboold  be  colonel ;  and  be  'wai  declared  80^ 
gad  bid  Ibe  Kr«leiider*6  ami  V  cmmmitiioB. 

dngraee,  tbef  hafebectt  w^ktodlo  fbrgire  me, 
ud  would  baye  saved  my  life,  had  it  been  id 
tiwir  iMtwer. 

'^Tbewaitanlfov  theii'  execution  was  nol 
Mttt  from  the  seeratary's  oflioe  UH  two  o'dook 
ia  the  afternoon,  preceding  the  day  of  their 
eiecotion.  And  when  they  were  informed 
ib^  mast  die  the  next  day,  they  seamed 
HOI  at  all  shocked,  bnt  rather  dieerful-,  only 
ttjin;,  GodS  will  be  done.  They  went  to  rest 
It  tbe  nsnal  boor,  and  slept  sonndly ;  but  first 
look  leave  of  d>  their  ffnends. 

'^Tbe  next  morning  they  were  a^M  np 
ibottt  six  o'doek,  and  unloosed  from  the  floor, 
(0  which  th^  had  been  chained  down  /ever  since 
tmteaee  of  death  wss  passed  upon  them. 
Tbey  then  orde^  coffee  to  be  got  r^dy  for 
(heir  break&tt,  as  soon  as  they  were  brought 
^owD  mto  the  yard.  And  after  breakfast  they 
had  their  irons  knocked  off,  in  tbe  following 
flrter,  1.  Townley,  2.  Morgan,  3.  Deacon,' 
4.  Dawsoo,  5.  Qerwick,  6.  Fletcber,  7.  Chad- 
wick,  8.  ^ddafl,  9.  Blood. 

•*  When  tbe  baiter  was  put  about  Syddall, 

M  was  observed  to  tremble  very  much  ;  though 

M  mdeavonred  to  conceal  his  disqrder  from 

Je  spectators,  by  uking  a  pinch  of  snuff.    As 

the  executioner  was  fiistening  his  hands,  hci 

lifted  u]i  bis  eyes  and  said,  O  Lord,  help  me. 

,  "  Being  thus  piqioned,  the  keeper  put  them 

mta  a  room  backward  for  a  abort  time,  uU  the 

«^es  were  miule  ready.    They  were  then 

pot  ialo  three  sledges,  each  drawn  by  tbrc*e 

horaea,  and  were  carried  from  the  gaol,  about 

taj  o^docky  to  Kenutogton-commoo,  in  the 

rollowinjf  order,  viz.    Krst,  a  party  of  dra- 

^^\  next,  a  large  party  of  the  foot- guards; 

thea  tbe  three  alettes  ;  (in  the  ftr^t  of  which 

»»eTownley,Biood,  Berwitk,  and  theexecu- 

Jjwr  with  a  drawn  scy meter;  hi  the  second, 

Morgan,  Deacon,  and  Syddall ;   and  in  the 

toud,  Dawson,  Fletcher,  and  Chadwick,)  sur- 

Wttftded  by  the  foot-  guards ;  who  also  brought 

«P  the  rear.    A  pile  of  faggots  and  a  block 

Were  pUoed  near  the  gallows ;  i^nd  while  the 

Fww>eri  were  removing  from  tbe  sledges  into 

J^^ft  drawn  under  the  tree  for  thai  purpose, 

uMftggots  were  set  on  fire,  and  the  guards 

wmed  a  circle  round  the  place  of  execution, 

'oepnaoneiswere  not  attended  by  apy  clergy- 

«»a  «lher  ProtesUnt  or  Roman  Catholic :  But 

Mr.  Morgan,  with    his  spectacles  oji,  read 

^^^^  w<d  other  meditations  to  thed;i,  out  of 

*««>k  of  devotion  ;  to  which  the  rest  seemed 

^1  attentive,  and  joined  deroutly  in  alt  tho 

mm  aol  eiaculations  with  t,  great  deal  of 

jenouaneas.    They  continued  thus  above  half 

*n  bour  sad  behaved  with  great  resolution  ip  a 

"J^oef  •nifirfilc  to  their  unhappy   circum- 

J7°^>  *ll  of  them  seeming  calm  and  con^- 

P^)  thoQgh  none  shed  tears.    After  they 

™« tmuhe^  their  devotions,  every  one  of  them 

^'^■<>^irritien  papers  out  of  the  book  which 


Kin  ft  Ccwutl.    You   say  yon  saw  htiif 
inaroh  from  Manchester  to  Derby  ? 

Maddox,  Yes,  I  did ;  he  marched  as  a  gen** 


T^ 


be  held  in  his  hand,  and  threw  them  and  their 
prayer-books,  among  tbe  spectators.  The 
contents  of  the  papers  were,  Tbal  tboy  died 
in  a  just  cause ;  thai  they  did  not  repent  of 
what  they  had  done;  that  they  doubted  not 
bat  their  deaths  would  be  revenged ;  and' seve- 
ral other  (reasonable  expressions.  They  like- 
wise delivered  papera  severally  to  the  sheriff;' 
and  then  flon^  away  their  hats,  six  of  whidr 
were  laced  with  gokf,  aH  them  having  beeir 
genteelly-  dressed.  ItomedWrtcly  after,  th^ 
exectttkmer  pulled  their  oapa  ont  of  their 
pookets,  put  them  on,  and  draw  them  oter 
their  eyes,  and  then  they  were  turned  off. 
When  they  had  bung  about  three  minutes,  the 
soldiera  pulled  off  their  shoes,  white  stockings, 
and  breeches,  and  the  executioner  puHed  off 
the  rest  of  their  clothes.  He  then  cut  down 
the  body  of  Mr.  Townley,  and  laid  it  on  the 
Mock.  But  observing  some  signs  of  life  in 
it,  be  struck  it  several  violent  blows  on  the 
breast ;  then  taking  out  the  bowels  and 
heart,  he  threw  them^into  the  fire,  and  afber<« 
wards,  with  a  cleaver,  severed  the  head  fVomi 
the  body,  and  put  both  into  a  coffin.  He  next 
cut  down  Mr.  Af oigaun  and  afterwards  all  tbsr 
rest,  unbow,e11ittg  and  beheading  them  one  by 
one,  in  the  same  manner  as  be  dIdMr.  Townley4 
When  the. executioner  put  the  last  heart, 
which  was  SIp.  Dawson's,  into  the  fire,  he 
died,  God  save  King  George;  and  the  multi- 
tude of  spectatora  gave  a  great  shout.  The 
heads  and  bodies  in  cofiins  were  convey ed  ba<4c 
on  tbe  sledges  to  the  new  gaol,  South  wafk, 
from  whence  they  came,  there  to  ramam  tilt 
the  King's  pleasure  should  be  known.*- ^ 
There  was  present  the  greatest  number  of 
spectatora  ever  seen  together  in  tbe  memory 
ef  man,  some  thousands  of 'whom  had  waited 
in  the  rain  several  boura,  to  see  the  execnttoq 
of  these  unhappy  men.  But  it  was  observed^ 
that  the  mob  offered  no  insults  to  any  of  the 
prisonera  this  day,  though  they  had  behaved 
very  rudely  to  them  in  passing  to  and  from 
their  trials. 

**  Charles  Deacon  was  carried  from  tl^  gaol 
in  a  coach,  guarded  by  a  party  of  soldiefv^  te 
sea  t^e  ej^ecuMaaa." 


■^^•^ 


<*  Abstract  of  a  LstTGa  from  Abcbibald  Lau-* 
DKR,  cadet  in  captain  Burnet's  company  of 
ArtiKery  (and  youngest  sou  to  HoWt 
Lauder  of  fiteimonth,  another  captain  of 
the  said  Artillery)  who  died  in  his  confine- 
ment at  London,  Sunday  3d  of  August 
1746,  and  wrote  this  Letter  upon  tbe 
Tuesday  preceding. 

"  LondoTh  July  39»  17i6« 

**  I  received  youn  yesterday,  and  it  was  the 

only  account  1  h^d  froo^  any  of  my  (tieifdM 

^nce  I  unluckily  lost  the  opportunity  of  leaving 

Gasfisle  with  my  father^  who  went  off  the 
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Xruil  ofDdmd  Morgan, 


llemiui  Tolooteer,  Mid  wm  rerj  actbeyand  did 
all  in  his  power  to  pramote  the  intcrcft  of  the 
rebels. 

Mr.  Maddox  was  cross-ezamined  My  the  Pri- 
soner. 

Frwmer,  You  talk  so  very  exactly,  I  desire 
to  know  if  you  ever  made  any  memorAnduiDa 
9f  what  passed? 

30th  of  December,  and  we  were  taken  the 
SOtb ;  I  had  almost  all  my  bod  v  clothes,  and 
the  whole  of  my  iinnens,  and  money,  taken 
.fproui  me;  and  with  several  hundreds  waa 
many  nights  confined  in  the  churdi,  without 
any  oth«'  oorering  than  what  clathea  were  left 


isnm 


}*  Afterwards  I,  with  several  morei  were  sent 
fettered  to  York-castle,  where  in  an  un whole- 
aomecell,  I  continued  in  irons  about  six  weeks,, 
and  then  was  sent  after  the  same  manner  to 
Jjincolq,  and  used  much  after  the  saoie  method, 
till  1,  by  writing  to  ■     -  ■  "  at  !»■  n :  He 

procured  me  A  room  of  good  air,  free  from  tlie 
crowd  of  the  common  men,  some  clothes  and 
daily  sttsUinance,  God  reward  him  with  his 
great  and  infinite  mercies ;  he  aJso  ordered  a 
physician  to  attend  me ;  for  before  he  bestowed 
his  friendship  on  me,  1  was  naked,  sickly,  and 
desolate  of  support  and  necessaries,  any  one 
of  which,  evil  enough  for  a  man  of  modern 
philosopby  to  strusgie  with;  I  was  brought 
here  about  a  month  ago,  and  tampered  with, 
to  purchase  my  life  by  infamv,  .but  I  will 
choose  the  severest  death  first.  1  am  tolerably 
)reli  taken  care  of  at  present,  my  good  ■ 
^t  B'  ■   ■      h  has  ordered  relief  for  me,  but 


alas!  neither  Mr,  C- 


«. nor  several  more 
and  I  am  exceeding 


can  ,get  access  to  me, 
weak,  troubled  with  a  short  cough  and  white 
9ux,  that  I  fear  I  will  not  live  to  write  again.  I 
never  seat  any  word  to  Mrs.  WhiteheMi,  or 
heard  from  her,  I  wonder  she  says  so,  God 
forgive  her ;  if  ever  you  see  my  pApfv  give  my 
humble. duty  to  him,  and  give  my  kind  serv|oe 

io    ■■        ,to-         ■,to  and  to ; 

and  God  Almighty  be  with  you  all,  and  send 
you  temporal  and  spiritual  comfort,  and  peace 
to  my  poor  soul,  who  is  Arch.  Lauder." 

**  N.  B.  The  above  was  a  ver^  prombiog 
youthfhe  was  but  turned  15  years  of  age,wheD  he 
joined  the  prince,  the  day  of  the  battle  of  Pres- 
ton, a  ist  September  1745,  and  though  wounded 
in  the  left  hand,  during  the  siege  of  Carlisle, 
yet  he  marched  on  loot  to  Derbj^,  and  back  to 
Cariisie,  and  this  wound  not  being  then  fully 
cured  when  taken,  and  tben^fter  neglected, 
with  tbe^  hardships  he  met  with^while  a  pri- 
SQner,  cut  him  off  when  just  Id  years  old,  slter 
an  imprisonment  of  six  months ;  but  many 
hundreds  died  in  the  several  prisons  throf^hall 
Britain,  by  unheard  of  hardships,  and  many 
were  transported.** 


*'  On  the  19t,h  of  September  1746,  Cj^ptain 
Crosby,  who  deserted  from  the  Bntisb  army  in 


JHflddbur.  I  did,  but  1  have  not  got  thnsame* 
morandums,  for  I  delivered  them  to  that  gea-^ 
tleman  (pointidlg  to  the  Selioitor  of  the  'fisa- 
surv's  clerk.) 

Pmomr,  Are  you-fure  they  have  never  bee» 
alteradP 

Maddox,  I  am  very  sure  they  never  were  byt 
my  directwo  %  since  tb^  have  been  out  of  mv 
enstody  I  have  never  aeen  Ihem.    1  have  mate 

Flanders,  and  came  to  Scotland  with  the  Frenda 
troops,  was  hanged,  and  two  deserters  shot  aa 
t^erth :  The  hangifian  of  Perth  was,,  on.  thi» 
occasion,  secured  in  the  prison  of  Perth,  but, 
on  the  hangman  of  Stirling  being  brought  up» 
the  Perth  nan^man  was  liberate  from  jail  ^ 
and  immediately  fled  the  place;  and  a  little 
before  the  time  for  executing. Mr..  Crosby,  th« 
hangman  of  Stirling  droptdown  dead ;  so.  aftei^ 
long  attendance  at  the  place  of  execution,^^  the, 
guard  upon  Mr.  Croshy  waa  returning  wi|h- 
him  to  the  prison  of  Pef  th,  when  an  inSunoua* 
crinuual  in  that  jail  undertook  to  hang  Mr. 
Crosby,  for  a  reward  of  ten  guineas  and  hie 
pardon;  both  which  begot,  and  Mr.  Crosby 
was  a  second  time,  that  same  day,  brought  to. 
the  place  of  execution,  and  suffered  both 
Christian  and  heroically. 

''  Captain  Crosby  was  genteelly  drest  io 
dead  flannels,  and  buried  by  the  benevolenea 
of  the  well  disposed.  \ 

"  The  Scripture  tells  us,  See  (he  blind  faU- 
llty  of  the  Jews,  in  saving  Bairabas,  the  rob* 
her,  and  crucifying  our  blessed  Redeemer; 
sure  the  criminal,  or  new  hangoton,  deserved 
death  as' well  aa  Mr.  Croaby. 

"  On  the  said  3 1st,  James  Nioolson,  maaC^c 
of  a  coffee-house  at  Leitb,  aged  about  .iorly.* 
four  years,  a  lieutenant  in  Perth's  regimeuty 

S who  broke  the  capitulation  at  Carlisle,  by  en- 
leavouring  to  escape  over  the  walls,)  was  firsi 
brought  to  the  bar ;  and  tlien  Donald  Mac- 
donald,  of  Inverness-shire,  aged  about  tweo^- 
live  years,  a  captain  in  Keppoch*s  regiment^ 
and  said  to  be  his  nephew.  Both  retracted 
their  former  plea,  pleading  guilty,  and  begged 
to  be  recommended  to  the  lunik's  mercy  ^ 
Nioolson  entreating  the  judges  to  pity  him,  on 
account  of  his  wi^  and  five  young  children. 

**  James  Stratton,  surgeon  of  the  garriton  of 
Carlisle,  was  brought  to  the  bar  on  the  Sd  of 
August.  But  none  of  the  witnesses  proving 
that  he  bore  arms,  and  it  appearing  tbf t  he  sras 
forced  into  the  service,  he  waa  aoquittej. 
Walter  Ogilvie  of  Banff-shire^  .^ged.  about 
twenty- five  years,  a  lieutenant  in  lord  Lewis 
Gordon's  regiment,  was  next  broMght  to  the 
bar,  and  pleaded  guilty.— Then  th^, lord  diief 
justice  Willes,  having  made  a  pathetic  spe^, 

Sronounc^  sentence  on  Jan^es  NicolspOy 
tonald  Macdonald,  Alexander  Macgroufher 
senior,  and  Walter  Ogilvie-T-Al^xao^er  .M^* 
grduther,  when  broittiit  to  ,ttie  W  to  reoeive 
8entence,,still  affirmed,  that  he  waa  forced  into 
the  king's  service,  ,and  therefore  conk)  not  be 
guilty  of  'Uie ' mdictment :  as  the  keepec.  waa^ 
tekiag  hiin  away  ftom  the  bar,  deaaidy  I^ 
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110  me  of  them  to  refretb  my  memonr,  for  1 
can  remember  the  puticalars  very  well  with- 
out them. 

King^t  Counsel.  Gall  ce^a  Vere»  ami  swear 
him.  (Which  being  dooe,  he  iCood  up.) — 
Pray,  captain,  inform  ns  whatyoa  know  of  the 
priaooer. 

Fere.  On  the  Sd  of  Notember  I  eaw  the 
prisoner  at  sir  Peter  DaTetiport's  at  Maccks* 
field,  with  several  of  the  rebel  officers;  and  I 
have  seen  him  at  several  other  places  march 
with  the  Pretender's  people.  I  knew  htm  very 
well,  for  he  abosed  me,  and  called  me  a  great 
acoQadrel,  beca^ise  he  said  I  had  jireveoted  a 

Smfleman  from  gettii^  a  commission  under  sir 
aniel  (H^arrol. 
King*t  Counsel,   Are  yon  positive  the  pri- 

my  Ihith,  this  is  a  very  infamous  verdict  they 
iiave  brought  in  against  me.  Bnt  he  got  a 
reprieve  m  three  weeks  on  the  ^Ist. 

*'  The  other  threo  were  executed  on  Ken- 
ningtoo-common,  in  the  same  manner  as  the 
other  nine  formerly  executal :  Macdonald  and 
Kicobon  in  highland,  and  Offilvie  in  lowland 
dress.  They  spent  near  an  boor  in  their  dc« 
TotioQS  at  the  place  of  execution,  (without  any 
clergyman,)  behann{ir  with  decency  and  com- 
posure. Cigilvie  read,  from  Kettlewdl,  a 
prayer  ibr  a  persoD  -  who  is  condemned  for  the 
testioMoy  of'  6od*s  troth  and  righteousness. 
He  likewise  delivered  a  (Miper  to  ^  officer  of 
the  guards.  None  of  them  spoke  to  the  popn- 
lace ;  but  referred  to  accounts  by  them  deti- 
va«d.  Afler  the  halters  were  fixed  to  the  ^1- 
lovifs,  they  prayed  a  ftw  minutes  before  they 
were  turned  off.  Their  heads  ■  and  bodies, 
liaYingbeea  taken  back  to' the  new  gaol,  were 
delivmd  to  their  frieiAls,  and  on  tlue  evening 
«f  the  26th,  carried  in  thi^  hearses,  attended 
by  mourding  coaches,  and  kflerred  in  one  gtave 
in  Bloomsbnry  new  bu^yioi^  ground. 

**  Before  tlie  middle  of  Oct^r,  an  order  was 
aent  to  Carlisle  for  the  execution  of  thirty  of 
the  gentfemen  condemned  there,  ten  at  Car- 
lisle on  the  18fh(  ten  at  Brampton  on  the  Sist, 
jind  ten  at  Penrith-  on  the  flSih.  Accordingly, 
Blr.  Thomas  Coppoeh  the  bishop,  Edward 
'Roper,  Francis  Buchanan  of  Am  prior,  Donald 
Macdonald  of  Rinlocbmoidart,  Major  Donald 
Macdonald  of  Tyendrisb,  John  Henderson, 
John  Maonaughtoo,  James  Brand,  and  Hugh 
Cameron,  were  executed  at  Carlisle;  and 
James  Ancmm,  the  tenth,  was  reprieved; 
James  lunes,  Patrick  Lindsay,  Ronald  Mao- 
domild,  Tbomaa  Park,  Peler  Tayhw,  and  Mi- 
chael Delard,  were  executed  at  Brampton;' 
Stephen  Fitxgeraid  died  in  the  prison,  and 
James  Forbes,  Richard  Mortaon,  and  Alexander 
Holehioson,  the  remainhig  three,  were  re- 
prie^cd ;  and  Mn' Robert  Lyon,  David  Hume, 
Andrew  Swan,  James  Barvie,  'and  Valentine 
Holt,  weea  executed  at  Penrith ;  and  Alex- 
ander Anderson,  Robert  Bindle,  and  JasMB 
Campbell,  alias  Maegregor,  the  other  three, 
wei«mirieved.-*-Riobaid  Morison  was  carried 
•ff  for  Condoa on.  the  morning  of  the  %w^  by 


soner  is  the  same  person  you  saw  at  Maccles- 
field, and  in  the  Pretender's  army  f 

Vere,  I  am  sur<f  he  is  the  very  same ;  I  saw 
him  at  several  places ;  particularly  1  remem- 
ber to  have  seen  him  about  a  mile  out  of 
Derby,  riding  with  the  Pretender  on  a  bay 
horse. 

Kingh  CourneL  TV  hen  were  you  at  Mac- 
clesfield f  '  ' 

Vere.  1  saw  him  there  on  the  Sd  of  Novem- 
ber, and  on  the  6tb  I  saw  him  at  Derby  ;  and 
I  am  sure  be  is  tiie  very  same  man,  because  I 
know  him  very  well. 

Mr.  Horn  called  and  sworn. 

King*s  CotiriteL  Mr.  How,  do  you  know  Mr. 
Morgan  f 

■  ■ .  ■ '     ■    . I  ■   I  ■■■■  1^  I     « ■  <■  I    11       , 

one  of  the  king's  mestengers,  in  order  to  view 
a  head  brought  from  the  highlands,  by  order 
of'theduke,  supposed  to  be  the  Prince's;  but  [it] 
was  that  of  a  gallant  youth,  of  the  name  of 
M^Kenzie,  ^ho  threw  himself  in  the  nay  'a 
sacrifice  to  the  bloody  humers  of  royalty. 

'*  Mr.  Coppoeh  made  a  long  treasonable 
sermon  or  speeeh  at  the  jilactf  of  execution, 
prayed  lor  the  king  and  his  soA  Charles,  and 
all  the  rest  of  the  Stewart :  fhmily,  called 
George  an  Usurper,  dkc.  and. then  gave  tha 
sermon  to  the  sheriff. — It  is  observed,  that  he 
behaved  very  insolent  on  hb  trial ;  -that  whea 
he  was  going  from  the  h%jL  sAer  having  been 
found  guilty,  he  said  openly  to  the  other  gen- 
tlemen prisoners.  Merer  mind  it  my  boys ;  tor 
ir  our  SavMor  was  here,  the«e  fenows  would 
condemn  him ;  and  that,  seeing  Brand  drop 
tears,  when  he  received  sentence,  he  said. 
What  the  devil  are  tou  afraid  of?  we  shan't 
be  tried  by  a  Cumberland  jury  in  the  other 
world. 

**  The  detg^mea  wera  highly  oharmed 
with  the  behaviour  of  Francis  Buohannan  Of 
Amprior,  esq.;  he  discovered  a  sweetness  of 
temper,  and  undisturbed  calmneM,  firmOO^ 
and  presence  of  mind,  beyond  expmsion  ;  his 
sentiments  about  religion  and  dying  were  juil, 
sind  the  wh<de  of  his  carriage,  from  nis  ieuteoce 
to  his  last  moment,  uniformly  good;  and, 
afler  the  rope  was  about  bis  neck,  he  said.  If 
I  have  offended  any,  I  earnestly  beg  they  will 
forgivo  me,  for  I  am  sure  I  forgive  all  the. 
woHd.  This  is  related  by  a  gentleman,  who 
was  present  atliis  execmioo. 

*«  They  all  died  with  great  resolution,  but 
persisted  in  justifying  what  they  had  done. 

**  N.  B.  The  most  part  of  the  gentlemen 
prisoners  executed  on  Kennlngton-commoi^, 
and  other  plaoes,  were  fint  strangled  by  the 
neck,  and  in  a  few  minutes  were  cut  down, 
their  members  cut  off  before  their  face  by  the 
ejiecatkmer,  and  thrown  into  a  large  fire,  their 
bellies ript open,  their  hearts  tidcen  out;  and 
each  of  them  heM  up  by  the  hangman  ;  at  tha 
same  time  he  repeated  the  following  words, 
i Behold  the  heart  of  a  traitor.  They  were  alSb 
put  into  the  fire ;  then  their  bodies  were  daavad 
ID  q^liarfteiSy  &o/'  -       • 
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ffct^t  Ve9|  i  know  him  T«ry  well :  Thisges- 
tieman  (poroiiiig  to  the  gmoaer)  who  sUndshor 
lae, iS'  Mr.  Atorgao . 
.  King^M  Coun$eL  What  do  you  know  of  him? 

JEIsv.  He  iod|^  «t  qiiy  house,  and  was  ac- 
looaoted  a  pripapal  ii^aii  amongvi  the  lebdp, 
and  they  called  him  the  Preteooer's  oonoaeUor. 

King't  Coufuek  Bow  do  you  know  thai  he 
was  a  principal  man  ? 

•  3em.  Because  be  seeHied  aior»  sictif  e  than 
•oy  of  them*  He  paid  me  the  reckonings 
(When  be  uted  to  dine  with  the  rebel  officers. 
He  paid  me  a  guinea  and  three  jshillings  ^nd 
gave  all  directions  about  every  thing. 

Kin(^^$  Counlef.  H'ad  you  any  dilrcoorse  whh 

Hew,  Yes,  I  had ;  when  the  rebels  were  at 
Ilerby,  he  asked  noe  if  I  was  surprized  at. their 
'  l«Bg  there  so  loon  ?  1  told  him,  that  1  had  ex- 
pected them  as  tbat  night. 

JTtng'f  CoKHie/.  What  did  be  say  then  ? 

H9mk  He  said  it  wap  more  than  they  es- 

vjMotcd  themseives ;  and  if  I  had  heard  siieh 

ne'wsi|  he  was  sure  Ihat  the  devil  bad  brought 

itme. 

JKiiivg's  Cotffue/.  And  what  do  you  knpw  far- 
ther? 

Uom,  '  1  have  seen  the  prisoner  since  he  has 
keen  taken  up. 
.    EXn^t  Comntel.  Where  have  y4Ni  seen  him  ? 

Mom.  In  Newgate* 

JCiilg'*  CouhkI,  Had  yoq  any  dislBOurse  with 
himtb4re?«-^&0w.  Yes^lhadi 

KUtg*i  C<mn$d.  Then  e^ta  it  to  the  Court 
«Bd  jury ;  speak  all  that  you  oan  remember. 

Hm^  I  jcamelo  town  on  busineea,  and  bainff 
inforsafd  thai  Mr.  Mor^faa  was  in  Newgate,  I 
vedt  there  out  of  euriosilylo  see  him;  wheul 
^cfisoe  Iher^  I  npdkft  to  tiimt  and  he  seemed 
glad  to  see  liie,  and  asked  me  kindly  how  I 
Sid  s  and  we  drank  log^lher,  add  had  seme 
discQUise.  . 

.    Kif%g*$CounuL  What  did  that  discourse  re- 
btelor 

.  Hamn    I  said  I  was  rery  aorry  to  see  bink  • 
.  prisoner  in  such  a  place. 

JEi'm's  CquhuL  And  what  did  he  say  lo 
Ihat? 

Bsv.  He  said  he  should  soon  be  at  Derby  in 
«pit«  of  king  Qeoige,  or  any  body  elie. 

TriiOnerU  CoutucL  My  lord,  and  gentlemen 

,<»f  the  jury 9 1  eanoot  speak  So  exactly  to  the 

evidenqe'ihat  ban  been  given  against  this  «n- 

.Mappy  gentleman,  as  I  oould  wigfa,  because  I 

have  not  had  my  brief  abore  4ialf  an  hour.    If 

my  instructions  be  rjgbt^  I  will  take  upon  lue 

to  say,  thai  we  shall  prodaiee  «videttoet»f  good' 

credit  and  reputation,  »vho  wtU  pmfe,  that  this 

genttemao,  the  prisoner,  Wa^  .fonwl  into  ike 

■ervioe  of  th*«ebela,  and  M  several  times,  ami; 

several  plfMses,  endeavoured  t^  #aka  his  eitoape. 

.fremthem;  whiebfheailafltefiiicted,  andwM 

•Med,  aaer  he  bad  made  hisdaeape^  br<^< 

imgiitrate,  and  ooriunitted  prisoner.    Attdtpi 

ycuva  that  the  prisoner  did  mliko  hjir.escafe,  I 


i 


shall  call  Mr^  Cbattertoo,  who  is  the  master  Sif 
the  bouse  wher^the  prisoner  lodged  at  Ash- 
librn  in  Derbyshire. 

'*  Mr.CAnrrrerANibtehigdLlMt^swani. 

Pri^^et^i  CounteL  Sir,  do  you  know  any 
thing  of  the  prisoner's  endeavouring  to  makf 
liif  escape  from  the  rebel  army  i 

Chatterion,  Yes. 

Prisoner t  CoumcL  And  how  did  ha  propose 
to  make  it^ 

Chattertoh,  tie  was  to  go  out  of  town  one 
morning  about  one  or  two  o'clock,  and  ordered 
me  to  call  him  at  that  time. ... 

Prisoner's  CounteL  And  did  you  qall  ^m  ?, 

Chatterton,  I  did ;  but  hejid  not  care  to 
rise  then,  for  fear  he  should  be  stopt  (in  endea- 
vouring to  get  away)  by  the  rebel  guard,  wlio 
were  posted  all  ^u(  the  town.  He  sai^  that 
about  five  in  the  mpmt^ff  woold  be  the  most 
proper  time,  for  then  the  rebel  pipes  would 
begin  playing,  and  tbey  would  be  all^busy, 
and  thai  was  his  only  time  to  make  his  escape 
from  them. 

PrisomrU  CounnL  And  did  he  go  away 
from  your  houses  and  out  of  Ashhorn  town  ? 

Cwitterton.  Yes,  he  went  awAy,  and  asked 
tneto  go  with  nim  fk$  a  guide  to  shew  him 
some  by»-way  to  Slone }  ^nd  said,  it  wpu|d  be 
wy  proper  tor  u^  to  g!^  to.  somye  farm-bous^, 
^00  htde^  oursel v^  |est  the ,  r^ls  should,  send 
in  sef^hof  hin^,.and,if  wii  should  .he  takefi 
after  he  had  gn^^.a^aj,  ^nd  hrought  a^n  to 
the  rebel  arao^i  bediu  not  know  what  migbt  be 
the  coQse^uepdP. 

Prisoner's  Caun^L  Did  yQUgo  with  hinn  at 
tguide,Sir? 

Chattertim^  When  b«  peopoeed  ii  |o  me,  I 
said,  Mr.  Morgan,  it  is  impossible  for  me  tQ 
leave  my  housoi  for  ire  are  all  io«burfy,and 
therefore  yw^  oap«D|  expect  I  shoi^lc|.  go  ;  but 
I  will  send  a  man  with  yoe  that  vfil  do  as  well. 

Prisoner'^  CounsiL  And  you  did  send  a  oaan 
with  him  ?         ,     . 

Chuit^iton-  i  spoke  to  a  mim .  wjbo  worked 
labouring- work  with'  voie,  who  1  kpew  wan 
wellao()ttaiated  frith  the  ooontry,  and  be  agreed 
t9  go ;  and  thcfy  MU^tout^f  Ashi»ru»  und 
the  first  news  that  1  beard  afierwaids,  wai|, 
that  the  prisoner  and  m  man  were  both  aeissed 
on  suspicion  of  b^iog  of  Uie  rebel  army.  And 
what  1  heard  waf  very  true  f  so  I  «^ent  to  the 

gentleoMu  1^  whoset'Oroer  they  were  appre- 
ended,  and  enquiriHl  about  the  matter,  and 
told  him  bow  the  afiair  was,  Justin  the  same 
maneer  I  havein^med  this  honourable  eouiis 
hut  his  worship  would>  not  discharge  my  man 
until  1  had  given :Aeaurlty.  for  hia.  appearance, 
w;bich  i  w«s  obli|M  lo  doi ;  ^  he  wbs  set  a.t 
iil^rty,  aiid  the  piidotier  at  the  bar  was  kept  in 
€u$t£My«— -Tti^isali  tbatlkmowoflheipatter. 
.:  Here  ihePrisonar^  Goun^l  rested  imi  id- 
feuloe,  there  btiag no  otlierwitneiMBlo..A3MI- 
jpin^pd'his  behaUM  .'      : 

u  CouH>  lok  Prisoner.  Yoii  haVe  huM^  Sir, 
(what'  hu  beeof  suforn  i  #bMtever  you  have  to 
asrytayourdnfencuyAOW  ia your tUMitinyeak 
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it,  and  the  Coort  will  bear  you.— nfADd  then  the 
Pritoner  spoke  to  the  followiDg  effect,  after  the 
cryer  had  made  proclamatioD  for  silence. ) 

Morgan.  1  have  heard  what  has  been  sworn 
•(^nst  me  by  the  witnesses  on  the  behalf  of 
4be  crown ;  and  I  appeal  to  the  Court  and  the 
jury,  if  there  are  not  the  greatest  imnrobabili- 
ties  in  the  world  in  the  eridefice  they  hare 
giren  agatnat  me.  I  would  speak  particularly 
to  what  happened  at  Manchester.  The  deputy 
constable  swears,  That  1  gave  him  an  ortler  to 
seize  all  arms  he  could  find,  and  to  briniif  them 
to  my  quarters :  Mr.  Maddox  swears,  That  at  a 
tonsahation  amonnt  the  officers  at  Manches* 
ter,  I  was  proposed  for  colonel  of  therec^ment, 
which  I  refused,  because  I  thought  Mr. 
ITownley  was  more  fit  for  such  a  command  than 
myself. 

Mow  can  any  reasonable  man  imagine  that 
I,  who  had  refused  to  be  the  chief  commander  of 
the  regiment,  would  do  the  servile  office^of  go- 
ing up  and  down  the  town  in  search  for  arms  ? 

Every  sentleman  of  the  army  (and  I  see  se- 
veral in  this  court)  very  well  know,  that  to  go 
on  such  an  errand,  would  ill  become  any  officer 
of  a  superior  rank  ;  and  as  to  my  own  part,  I 
am  sure  I  could  not  have  done  any  such  bnsi- 


I  do  not  deny  my  being  at  several  places 
with  the  rebels ;  and  if  I  had  been  in  Juiced 
with  a  longer  time  to  prepare  for  my  trial,  I 
should  have  made  appear  very  clearly,  that  I 
was  taken  prisoner  by  the  rebels,  and  detained 
with  them  much  against  my  inclination ;  for 
there  was  no  resisting  force. 

My  landlord,  Mr.  Chalterton,  has  made  it 
plainly  appear  to  this  honourable  Court,  that  I 
made  my  escape  as  soon  as  it  was  in  my 
power ;  and  if  I  could  have  done  it  sooner, 
or  have  had  an  opportunity  to  get  away  from 
them,  I  should  nave  been  very  glad  to  have 
embraced  it. 

As  to  my  capacity  as  one  bre<Ho  the  law,  I 
oonfeai  I  never  pretended  to  much  knowledge 
that  way,  and  therefore  was  a  very  improper 
person  to  counsel  the  chief  of  the  rebels ;  for 
my  advice,  I  am  sure,  could  be  of  little  service 
|o  him. 

There  were  abundance  of  gentlemen  of  for- 
tune seized  as  well  as  navself,  who  were  obliged 
to  go  with  the  army,  till  they  found  means  to 
escape  as  I  did.  I  had  been  to  pay  a  visit  to  a 
geoneman  at  Etherton-hall  in  Cheshire,  and  I 
was  seized  by  the  rebels,  and  they  took  my 
horses  from  me. 

The  hws  of  England  are  very  just  and  equit- 
Me ;  and  ihej  say,  that  every  man  shall  be 
tried  b^  his  neighbours,  of  the  same  slate  and 
conditioo  with  himself. 

God  help  me,  I  am  deprived  of  that  benefit, 
and  I  am  now  amongst  strangers,  wbo  know 
BOthini^  of  me:  they  are  upon  their  oaths,  and 
must  give  credit  to  the  witnesses ;  but  1  hope, 
and  do  not  in  the  least  doubt,  that  they  will  do 
meiuttice. 

I  have  served  the  crown  of  England  in  two 
•ampaigna  with  somt  rvpotation.    And  1  be- 
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liere  no  gentleman  bekmsing  to  the  army,  wlio 
knows  me,  will  deny  what  I  now  tell  this  ho- 
nourable Court.  I  cneerfuUy  gave  all  the  as- 
siitance  I  could  in  the  public  service,  and  I  waK 
always  glad  when  my  poor  endeavours  wer« 
crowned  with  success. 

Here  have  been  many  witdesses  examined 
against  me,  and  it  is  very  impossible  that  I 
should  confute  them,  because  oi  the  short  time 
allowed  me. 

I  think  it  a  rery  great  hardship  that  I  should 
be  the  last  tried  of  all  these  gentlemen,  because 
I  could  have  brought  several  of  them  to  prove 
my  behaviour' both  at  Manchester  and  in  other 
places,  was  quite  dt/Terent  from  what  the  king's 
witnesses  speak  of;  but  as  they  are  convicted, 
they  cannot  give  any  testimony  for  me,  and 
that  assistance  I  might  have  bad,  can  now  be 
of  no  use  to  me. 

If  1  was  to  speak  it  with  my  last  breath,  I 
must  deny  that  1  went  voluntarily  into  the  re- 
bellion ;  but  as  the  evidence  for  the  crown  ia 
so  strong  against  me,  I  must  submit  to  the  de- 
termination of  this  honourable  Court,  and  1 
submit  myself  accordingly. 

When  the  prisoner  had  done  speaking,  Mr. 
Solicitor  General  stood  up,  and  made  a  reply^ 
which  was  to  the  effect  following : 

Sol,  Gen,  ■  I  should  not  have  troubled  your 
lordships,  or  the  jury,  with  saying  one  word 
more  relatinfi:  to  the  prisoner  that  is  now  before 
you ;  but  I  find  it  necessary,  from  what  has 
been  offered  in  bis  defence,  to  observe,  that  he 
has  complained  of  many  hardships. 

He  seems  to  think  it  a  great  grieTance,  that 
his  being  last  tried  has  deprived  him  of  many 
advantages ;  but,  in  my  opinion,  he  has  had  a 
be.tter  chance  to  defend  himself,  because  it 
gained  him  more  time  to  get  his  witnesses 
ready,  and  to  prepare  for  bis  defence. 

Can  any  man  imagine,  that  either  of  the  per- 
sons who  have  been  convicted  (if  Mr.  Morgaa 
bad  been  first  tried)  would  have  appeared  te 
clear  him  of  the  charge  that  u  laid  against 
himP  If  they  had  done  so,  they  would  have 
been  their  own  enemies;  for  their  evidenn# 
would  have  been  a  plain  proof  against  tbem« 
selves,  and  convinced  every  booy  that  they 
were  in  the  rebellion. 

The  prisoner  has  no  need  to  oomplam  of  auT 
hardships ;  he  has  been  used  with  as  mucn 
lenity  and  teodemeas  as  any  man  in  bis  eoe« 
dition  ever  was ;  and  niithing  that  he  has  ask« 
ed,  which  the  law  could  grant,  was  ever  re« 
fused  him.  He  has  had  counsel  assigned  him 
of  his  own  chusing,  to  enable  him  to  make  hie 
defence,  a  copy  of  his  indictment  in  due  time, 
and  therefore  be  could  not  have  any  pretence 
of  being  ignorant  of  what  he  stood  charged 
with  ;  and  I  am  sure  no  one  can  sav,  hut  be 
has  had  a  very  fair  and  impartial  trial. 

I  think  of  all  the  prii$6oers  convicted,  it  is 
very  evident,  that  the  prisoner's  case  really  ap- 
pears the  plainest  of  any ;  for  of  six  witnesses^ 
there  are  four  who  were  not  concerned  in  the 
rebellion,  who  positively  swear  to  his  psrsott» 
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aD<3  that  he  was  the  nsost  actire  ef.  any  ooe  in 
the  rebel  service ;  and  Mr.  How  particularly 
swears,  That  he  lodged  at  his  house,  he  me 
directions  for  every  thing,  and  paid  the  reckon- 
ing for  himself  and  eight  ofiBcers  who  dined 
with  him;  and  therefore  he , thought  the  pri- 
aoner  was  one  of  the  heads  of  theoi. — These 
Were  his  words. 

Then  there  is  Mr.  Bowker,  the  deputy  coq- 
atable  of  Manchester,  and  be  comes  and  swears. 
That  the  prisoner  at  the  bar,  with  one  Wallis 
(who  is  one  of  the 'head  constables  of  Man- 
chester, and  Bowker's  principal)  came  to  him 
with  a  paper  signed  by  the  Pretender's  secre- 
tary, ordering  htm  to  search  for  all  arms,  and 
varry  them  to  the  lodgings  of  David  Morgan, 
es<j.  which  he  did  accordingly,  for  in  case  of 
refusal,  he,  and  all  those  who  refused  to  de- 
liver up  their  armsi,  were  threatened  with  mili- 
tary execution.  This  witness  is  positive  to  the 
£erson  of  the  prisoner ;  and  I  think  there  can 
e  no  plainer  proof  of  high -treason  than  what 
lias  been  sworn. 

As  to  what  Mr.  Chatterton  has  sworn  to  the 
prisoner's  escape  from  the  rebels,  and  leaving 
Ashborn,  1  admit  to  be  matter  of  fact,  bat  this 
plainly  makes  against  the  prisoner ;  for  when 
ne  found  their  raairs  were  desperate,  he  was 
willing  to  sbifl  for  himself,  and  went  away  pri- 
vately from  them,  purposely  that  he  might  not 
be  seized  by  the  king's  forces.  He  had  been 
among  the  rebels  a  considerable  time  before 
this  happened,  and  if  ^as  he  pretends)  he  was 
detained  against  his  wtU,  he  undoubtedly  had 
frequent  opportunities  of  leaving  them ;  but 
that  you  find  he  never  did,  till  his  own  preser- 
Tation  and  safety  required  it. 

As  to  his  complaint  of  hardships,  there  is  no 
one  here  that  ever  intended  him  any ;  but  the 
jury  must  go  according  to  the  evidence ;  and  I 
am  sure  that  no  evidence  in  the  world  could 
have  brought  a  fact  more  home  to  the  prisoner 
(ban  thiey  have  done  this :  and  I  doubt  not  but 
the  evidence  that  has  been  given  will  have  a 
due  weigbt>ith  the  jury,  and  that  they  will 
$nd  him  guilty  of  the  indictment. 

The  Jury,  without  going  ont  of  court,  brought 
the  prisoner  in  Goilty. 

J^ly  22,  1746. 

-All'tbe  prisoners  w)io  thes  stoQd  convicted 
were  brought  to  the  bar  to  receive  judgment ; 
'  and  iheir  counsel,  Serjeants  Wynne  and  Ejrre, 
took  two  exceptions  in  arrest  of  jnc^ment. 

1.  That  the  teste  of  the  commission  is  not 
•et  forth  in  the  caption  of  the  indictment,  and 
consequently,  for  auffht  appears  on  the  record, 
the  cOmBussion  mJgnt  issue  before  the  com- 
mencement of  the  act  on  which  this  commis- 
sion is  grounded :  and  if  so,  the  whole  proceed-^ 
ioff  is  corcm  non  Judice, 

To  this  it  wfts  answered  by  the  Attorney  Ge- 
neral, and  agreed  by  the  Court,  that  the  juris- 
diction of  the  Court  doth  sufficiently  appear  on 
the  record.  The  act  of  parliament  is  undoubt- 
edly the  foundation  of  this  proceeding :  the  act, 
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and  this  commission  grounded  on  it,  are  rbcited 
in  the  caption :  and  it  is  expressly  alWed^ 
that  the  commission  did  issue  by  virtue  of  the 
act ;  which  could  not  be  true,  unless  the  oom* 
mission  was  subsequent  to  it. 

Their  second  exception,  and  on  which  they 
seemed  chiefly  to  rely,  was,  that  the  act  em- 
powers the  crown  to  issue  commissions  for  try- 
rag  persons  then  in  custody,  or  who  shall  be  in 
custody  for  high -treason,  in  levying  war  before 
the  first  day  of  January  next,  and  it  is  not  al- 
leged in  the  indictment  that  the  prisoners  were 
in  custody  at  the  time  of  the  indictment :  and 
consequently  it  doth  not  appear  on  the  record, 
that  the  Court  hath  any  jurisdiction  over  the 
prisoners.* 

To  this  it  was  answered  by  the  Attorney  Ge^ 
neral,  and  agreed  by  the  Court,  that  it  doth 
sufficiently  appear  on  the  record  as  it  now 
stands,  though  not  indeed  on  the  indictment, 
that  the  prisoners  are  in  custody ;  the  record 
allegeth  that  the  prisoners  at  the  time  of  their 
arraignment,  being  brought  to  the  bar  in  the 
custody  of  the  sheriff  to  whose  custody  thej 
had  before  been  committed  for  the  cause  afore- 
said, were  asked,  &c. 

The  common  commission  of  gaol  ddiverj 
extendeth  only  to  prisoners  in  actiud  custody  \\ 
and  yet  it  was  never  thought  necessary  to  al- 
lege in  the  indictment  that  the  defendant  was 
then  actually  in  prison ;  and  if  this  exception 
was  tu  prevail,  it  would  impeach  all  the  judg- 
ments tnat  ever  have  been  given  at  any  ses- 
sions of  gaol  delivery. 

That  the  act  on  which  the  Preston  rebels 
were  tried  runs  thus  in  the  very  words  of  this 
act,  all  the  indictments  at  that  time  were  as 
these  are,  and  this  very  exception  was  then 
taken  and  over-ruled. 

Lord  chief  justice  Lee  produced  a  note  he 
took  at  that  time  in  the  case  of  the  King  and 
Oxburgb-;!  the  same  exception  was  then  taken 
and  over-ruled  upon  the  reason  last  before 
given. 

Judgment  was  then  given  as  in  cases  of  high- 
treason. 

Mr.  Serjeant  £yre  aherwards,  viz.  August 
2d,  took  an  exception  that  bears  some  affinity 
to  the  last,  in  behalf  of  Donald  Mac  Donald 
and  some  others  who  then  stood  convicted,  and 
were  brought  to  the  bar  to  receive  judgment : 
it  was,  that  it  doth  not  appear  that  the  prisoners 
were  apprehended;  and  saith  he,  in  fact 
they  were  not  apprehended,  but  surrendered* 
Whereas  the  act  of  parliament  on  which  tbs 
commission  u  grounded,  speaks  only  of  persosis 
that  shdl  l)e  apprehended  and  in  custody. 

I  -       - -  — " *" 

*  See  the  Case  of  i£neas  Macdonald  after- 
wards, 
j-  V.  12  Mod.  449.  tbe  same  points 
i  Upon  the  Trials  of  the  lords  Kilmarnock, 
Cromartie  and  Balmerino,  to  guard  against  this 
objection,  the  warrantiB  for  their  commitment 
were  returned  by  the  lieutenant  of  the  Tower, 
read  and  entered  on  the  Journal.     Former 
Edition, 
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This  fiDe-fpon  objection  was  likewise  over- 
ruled. The  sarreDder  was  as  much  opoo  coin- 
polsioD,  as  the  submission  'of  a  penon  who 
cries  for  qaarter  in  the  heat  of  battle  is.  In 
both  casey,  the  submission  is  by  reason  of  a 
superior  foroe,  and  for  fear  of  immediate  death. 

David  Morgan  was  about  51  years  of  age, 
bora  in  Wales,  and  bred  to  the  law,  and  had 
frequently  as  a  barrister  attended  the  courts  at 
Westminster-baU,  and  elsewhere.  He  was  a 
person  of  a  very  mean  look,  and  seldom  kept 
company  with  any  gentlemen  of  his  neigh- 
bonnioM ;  and  if  it  had  not  been  for  bis  estate, 
be  might  have  starved,  for  he  was  so  very 
t  lofty,  and  of  so  bad  a  temper,  that  nobody  but 
soch  as  were  beholden  to  him  cared  to  employ 
him.  This  Momn  was  possessed  of  a  very 
good  estate  in  St.  Lieonard's  Shoreditch,  but  he 
let  h  all  run  to  ruin,  because  he  would  not  pay 
tbeflpround-rent. 

"  Tne  rebels  called  Morgan  the  Pretender's 
counsellor,  and  his  advice  was  consulted  on 
every  occasion.  Even  aAer  be  was  condemned, 
lie  wu  haughty  and  insolent  beyond,  expres- 
non ;  'and  the  very  afternoon  before  his  exe- 
cution, he  grumbled  to  paythe^'cook  who  dress- 
ed his  dinner,  and  said  sne  was  very  extrava- 
gant in  her  demands. 

He  read  to  his  fellow  prisoners  above  twenty 
minutes  at  the  gallows,  and  died  very  uncon- 
cerned. 

The  morning  (about  six  o'clock)  before  he 
Went  to  execution  he  ordered  coffee  to  be  made, 
and  bid  4hem  take  care  to  make  it  very  good 
and  strong,  for  he  had  never  drank  any  since 
he  had  been  in  that  prison  fit  to  come  near  a 
Mitleman ;  and  because  it  was  ready  before 
be  was  unlocked,  he  seemed  angry,  and  in  a 
graalpasRon. 

»  -  He  was  executed  with  the  Others  on  Wed> 
Bcoday,  Julv  SO,  1746,  and  his  body  delivered 
to  his  firieoos  to  be  buried. 

The  nine  that  were  executed  at  Kennington 
Common,  July  SO,  1746, wei^  FrandsTowtiley, 
colonel  of  the  Manchester  regiment ;  Thomas 
Theadorus  Deacon,  James  Dawson,  John  Ber- 
wick, George  Fletcher,  -and  Andrew  BkN)d  (or 
BIyde),  captains  in  the  Manebester  regiment ; 
Thomas  Cbadwiok,  lieutenant ;  Thomas  Syd- 
dull, adjutant  to  the  same ;  and  David  Morgan, 

•  volunteer  in  the  Pretender's  army  ;  of  these, 
Fletcher,'  Berwick,  Chadwick,  and  Dawson, 
declared  themselves  members  of  theChurehof 
England ;  Townley  and  Blood  died  Papists ; 
all  their  speeches  were  filled  with  treasonabid 
expreaswns,  not  fit  to  be  repeated  ^as  before- 
mentioned):   but  we  shaH   take  noHioe  what 

•  strange,  enthusiastic  aort  of  religion  Syd- 
dall  and  Deacon  were  of,  as  they  mentioned 
the  chaix?b  they  belonged  to  In  their  dying 
speeches;  and  Mr.  Morgan's  declaration  as  to 
his  fauh. 

Ifio'mas  ^yddall,  the  peruke- maker,  says, 
'■  I  die  a  member  not  of  the.church  of  Rome, 
pnr  yet  that  of  England,  but  of  a  pure  episco- 
pal ditttebi  irl)ich  hath  reformed  all  the  errorsj 


oorroptions  and  defects  that  have  been  intro. 
duced  into  the  modern  churches  of  Christen- 
dom :  a  church  which  is  in  perfect  commonioa 
with  the  ancient  and  universal  church  of  Christ, 
by  adhering  uniformly  to  antiquity,  universa- 
lity and  consent ;  that  glorious  principle,  which 
if  once  strictiv  and  impartially  pursued,  would, 
and  which  alone  can,  remove  all  the  distrac- 
tions, and  unite  all  the  divided  branches  of  the 
Christian  church.  This  only  Catholic  princi- 
ple is  agreed  to  by  all  the  churches.  Eastern 
and  Western,  Popish  and  Protestant  \  and  yet 
unhappily  is  practised  by  none,  but  the  church 
in  whose  communion  1  die.  May  God  in  bi^ 
great  mercy,  daily  increase  the  members  there- 
of! And  if  any  would  enquire  into  its  primitive 
constitution,  I  refer  them  to  our  common* 
prayer-book^  which  is  eotitled,  *'  A  Complete 
Collection  of  Devotions,  both  public  and  private, 
taken  from  the  Apostolical  Constitutions,  the 
Ancient  Liturgies,  and  the  Common -prayer- 
book  of  the  Church  of  England,  Printed  al 
London,  1734."  •» 

Mr.  Thomas  Theodoms  Deacon  said,  in  his 
speech,  **  I  profess  I  die  a  member  not  of  the 
cnurch  of  Rome,  nor  vet  of  that  of  England, 
but  of  a  pure  episcopal  church,  which  has  re- 
formed all  the  errors,  corruptions  and  defects 
that  have  been  introduced  into  the  modern 
churches  of  Christendom :  a  church,  which  is 
in  perfect  communion  with  the  ancient  and 
universal  church  of  Christ,  by  adhering  uni- 
formly to  antiquity,  universality  and  consent ; 
that  glorious  principle,  which  if  once  strictly 
and  impartially  pursued,  ^ould,  and  which 
alone  can,  remove  all  the  distractions,  and  unite 
all  the  divided  branches  of  the  Christian  church. 
This  truly  Catholic  principle  is  agreed  to  by  all 
churches,  Eastern  and  Western,  Popish  and 
Protestant ;  and  yet  unhappily  is  practised  Vjr 
none,  but  the  church  in  whose  holycommu-. 
nion  I  have  the  happiness  to  die.  may  God, 
of  his  great  mercy,  daily  increase  the  members 
thereof!  And  if  any  would  ekiquire  into  its  pri- 
mitive institution,  1  refer  them  to  our  Common 
prayer-book ;  entitled  as  above-mentioned."-^ 
This  book  of  devotion  was  supposed  to  be  wrote 
by  Dr.  Deacon,  the  physician  at  Manchester, 
father  of  the  above.  ' 

The  speeches  of  the  rebels  were  suspected  to 
be  wrote  by  Mr.  Creake,  a  noojuri'ng  clergy- 
man ;  (soime  said  one  of  their  bishops)  at  le&t 
he  had  a  hand  in  them.  . 

Counselor  Morgab  in  his  speech  %aid,  *<  To 
conclude,  my  brethren  and  fellow -snbjects,  I 
must  make  profession  of  that  religion  i  was 


stand  and  prevail,  against  the  maHCe,  devides 
and  assaults  of  her  enemies ;  as  well  those  ^of 
the  church  of  Rome,  as  Chose  eqOally  dan- 
gerous, the  followers  of  liOther  and  Calvin,  co- 
vered under,  and  cbnceated  in,'ihe  speciona 
bugbears  of  Popery  and  arbitrary  power.  This 
my  faith,'  I  have  fully  set  forth  in  a  poem  of 
two  books,  intitted,   "  The  Christian  Test,  Jor 
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the  Coalition  of  Faith  aod  Reason ;"  ttie  fint 
of  which  1  have  already  pubUihed,  and  the 
latter,  1  have  bequeathed  to  the  care  of  my 
ilDfortonate,  but  very  dutiful  daughter,  Mrs. 


Mary  Morgan,  to  be  published  by  ber,  since  it 
has  pleaseo  God  I  vhall  not  live  to  see  it.  To 
these  poems  1  refer,  which  I  hope  vtill.obvlaltf 
all  cavil  to  the  contrary.*' 


513.  The  Trial  of  Alexander  Mac  Guowtheb,  for  High  Treason, 
at  the  Town-Hall,  St.  MargaretVhill,  Thursday,  July  31 : 
SOGEOugjEH.  A.  D.  1746. 


X  HIS  moroing  the  right  honourable  the  lord 
chief-justice  L^,  the  right  hoooarable  lord 
chief  justice  Willes,  Mr.  justice  Wright,  Mr. 
justice  Potter,  Mr.  baron  Reynolds,  and  Mr. 
baron  Clive,  came  into  court,  and  being  seated, 
the  Cryer  inade  proclamation  for  silence ;  and 
the  keeper  brought  James  Nicholson,  a  lieu- 
tenant in  the  duke  of  Perth's  regiment,  and 
Donald  Mac  Donald,  otherwise  David  Mac 
Donald,  otherwise  Daniel  Mac  Donald,  a  cap- 
tain in  Cappock*s  regiment,  to  the.  bar,  and 
they  desired  to  retract  their  former  plea;  which 
the  Court  having  granted,  they  pleaded  guilty, 
and  hoped  the  Court  would  recommend  them  to 
bis  majesty's  mercy. 

Alexander  Mac  Growther  was  then  called, 
and  put  to  the, bar,  and  for  his  trial  put  himself 
upon  God  and  bis  country,  and  after  making 
some  exceptions,  a  jury  was  sworn  to  try  him. 

The  counsel  for  the  king  having  opened  the 
indictment,  that  the  prisoner  was  a  lieutenant 
in  the  duke  of  Perth's  regiment,  they  proceeded 
to  call  iheir  witnesses,  and  Mr.  Allen  was  called 
and  sworn  accordingly. 

Solicitor  Generul,  Pray,  Sir,  acquaint  the 
Court  of  all  that  vou  know  of  the  prisoner. 

Mr.  JUen,  There  are  tiro  Mac  Growthert, 
bat  this  is  the  oldest,  and  he  was  a  lieutenant  in 
the  duke  of  Perth's  regiment ;  and  tlie  first 
time  he  was  in  arms  in  the  Pretender's  service 
jras  the  latter  end  of  last  August.  He  was  a 
tenant  to  the  duke  of  Perth,  and  accepted  a 
commission  in  the  rebel  service ;  he  was  called 
lieutenant  in  Perth's  regiment  by  the  officers 
and  soldiers,  and  marched  in  bis  highland  dress 
with  the  rebels  from  Uieir  first  bating  up  for 
volunteers  in  Scotland.  He  was  at  Edinburgh, 
and  seemed  very  glad  when  the  Pretender  had 
got  possession  of  the  city,  and  encouraged  tbe 
■okliers  to  be  diligent,  for  that  there  was  no 
fear  of  success,  and  if  they  were  hearty,  vigi- 
lant and .  active,  be  did  not  doubt  but  they 
should  stilcceed,  He  wore  a  white  cockade  at 
Bdinburgh,  a  dirk  by  his  side,  had  pistols  in  bis 
girdle,  and  a  blue  bonnet,  a)9d  the  highland 
rebels  piud  a  great  respect  to  him.  He  was  at 
Perth  when  possession  was  taken  of  |bat  town 
by  tbe  Pretender's  party,  and  always  acted 
Ibere  as  aa  officer;  and  at  every  place  where 
the  rebels  paipe  was  very  warm  w  their  caoae, 
bidding  the  isebels  under  his  command  keep  a 
good  bevt,  and  fear  nothing.— ^He  spoke 
this  at  the  baUle  of  Preston  Aus ;  and  every 
9mck  fbty  oadei  bo^^ted  up  his  brother 


officers,  and  deured  them  to  keep  a  good  look- 
out, and  take  care  the  soldiers  did  tl^r  duty. 

Mr.  Maddox  was  next  called  and  sworn,  who 
deposed,  That  he  saw  tbe  prisoner  at  Carlble, 
in  his  highland  dress,  at  tbe  time  when  his 
royal  highness  the  duke  besieged  the  city; 
that  he  was  in  a  highland  plaid,  a  bonnet,  a 
white  cockade  and  dirk,  and  was  called  lieute- 
nant Mac  Growther,  and  greatly  esteemed  bf 
the  rebels. 

The  captains  Vere  and  Nevet,  who  are  offi- 
cers in  the  king'H  service,  deposed.  That  when 
the  rebeta  surrendered  themselves,  they  bad 
orders  from  his  royal  highness  the  duke  to  exa- 
mine all  the  rebel  officers ;  and  when  they 
examined  tbe  prisoner,  Mr.  Mac  Growther^  ba 
owned  that  he  was  an  officer  (a  lieutenant)  in 
the  duke  of  Perth's  regiment ;  and  that  be 
gave  in  his  name  as  an  officer ;— and  all  the 
witnesses  agreed,  that  the  prisoner  was  under 
no  restraint,  but  acted  aa  voluntarily  aa  tbe 
other  rebel  officers. 

Pbisonsr's  Dbfencb. 

Tbe  prisoner's  counsel  insisted,  that  ibedniw 
of  Perth  had  compelled  him  to  enter  into  the 
rebellion,*  and  bad  threatened  him,  if  he  le^ 
fused'lo  join  tbenit  ^  ^"^  ^^  house  to  tbe 
ground,  to  destroy  ell  his  cattle  and  acodc  of 
com,  and  to  lay  waste  all  that  belonged  to  hiDi,f 
and  to  prove  this  they  called  four  witnesses, 
who,  in  general,  deposed,  That  several  of  tho 
'duke  of  Perth's  men  came  aod  threatened  him, 
the  prisoner,  with  destruotum,  if  he  refused 
joining  the  rebel  fi^rces  $  and  to  bind  him  with 
cords;  and  tfaAt  being  compelled,  he  was 
forced  to  iom  them  to  save  hiinself  from  nria. 

The  evidence  on  both  sides  being  ckwed,  my 
lord  chief-justioe  summed  op  the  evidence  to 
tbe  jury ;  and  as  the  proof  was  very  strooff, 
and  it  appearing  that  he  marched  with  the 
rc^ls,  aiM  enfisted  at  tbe  beginning  of  the  le- 
bellioo,  and  continned  with  them  ooUl  the  siur« 
render  of  Carlisle,  the  jury  (without  goiog  Ottl 
of  court)  found  him  guilty. 

Alxxampee  Mac  GaowTBSE*s  Cask. 
(FQfter^$  RepQrt$t  p.  IS.) 

*<  In  the  case  of  Alexsnder  Mac  Growtbsr, 
there  was  full  evidence  touching  his  haviii^ 

•  See  Leach's  Hawkma's  Pleas  of  thd 
Crown,  b.  1,  c.  17,  s.  S4. 

f  See  some  observations  respecting  tbte 
plea  in  the  Case  of  lonPWi&tDiitt»  vol.  15,  p.  906* 
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been  in  the  rebellion ;  and  bis  actiog  as  a  liea- 
tenant  in  a  regiroeot  in  the  rebel  army  called 
Cbe  duke  of  Perth's  regiment.  The  defence 
lie  relied  oo  was,  that  he  was  forced  in. 

'*  And  to  that  purpose  he  called  several  wit- 
nesses, who  in  general  swore,  That  on  the  S8tb 
of  August  the  person  called  duke  ol'  Perth,  and 
the  lord  Strathalhio,  with  about  twenty  bi^h- 
landers,  came  to  the  town  where  the  prisoner 
lired.  That  on  the  same  day  three  several 
sammons  were  sent  out  by  the  duke  requiring 
his  tenants  to  meet  him,  and  to  conduct  him 
•ver  a  moor  in  the  neighbourhood,  called 
LuinyMoor.  That  upon  the  third  summons 
the  prisoner,  who  is  a  tenant  to  tbe^duke,  with 
about  twelve  of  the  tenants  appeared ;  that 
tbea  the  duke  proposed  to  them  that  they  should 
take  arms  and  follow  hira  into  the  rebellion. 
That  the  prisoner  and  the  rest  refused  to  go  ; 
wbereopoo  they  were  lold,  that  they  shoold  be 
forced,  and  cords  were  brought  by  the  duke*s 
party  in  order  to  bind  them  ;  and  tnat  then  the 
prisoner  and  ten  more  went  off,  surrounded  by 
the  duke's  party. 

**  These  witnesses  swore  that  the  duke  of 
Perth  threatened  to  bum  the  houses,  and  to 
drive  off  the  cattle  of  such  of  his  tenants  as 
should  refuse  to  follow  him.  They  all  spoke 
very  extravagantly  of  the  power  lords  in  Scot- 
land exercise  over  tlieir  tenants ;  and  of  the 
obedience,  (even  to  the  joining  in  rebellion) 
which  they  expect  from  them. 

*'  Lord  chief-justice  Lee,  in  summii^c  np,  ob- 
served to  the  jury,  that  there  is  not,  nor  ever 
was,  anj  tenure  which  obligetb  tenants  to  fol- 
low their  Iqhis  into  rebellion. 

**  And  as  to  the  matter  of  force,  he  said,  that 
tihe  fear  of  having  bonsei  burnt,  or  goods 

Soiled,  supposing  tnat  to  have  been  the  case  of 
e  prisoner,  is  no  excuse  in  the  eye  of  the  law 
for  joining  and  marching  with  rebels.* 

*  **  An  apprehension,  though  ever  so  well 
grounded,  of  havinjg  propertv  wasted  or  de- 
stroyed, or  of  suffering  any  other  mischief,  not 
endangeriiy  the  person  of  the  party,  will  be 
DO  excuse  for  joimng  or  continaing  with  rebels ; 
otherwise  it  would  l>e  in  the  power  of  any 
leader  of  a  rebellion  to jndemai^ail  his  (bllowers. 
It  was  so  ruled  in  the  case  or  Mao  Orowther, 
mod  of  oiany-of  the  Scotch  prisoners,  on  (be 
special  eommisskm,  in  Soiry,  in  1746.  la 
Mac  Growther's  Case,  besides  the  threat  of 
burning  his  property,  it  appeared  that  he  and 
twelve  other  tenanta  of  the  dnke  of  Pttrth, 
being  sominoiied  to  meet  bin,  appeared  oo  the 
thm  smmpmny  on  the  Mth  of  Angaati  when 


«  The  only  force  that  doth  excuse,  k  a  force 
upon  the  person,  and  present  fear  of  deiuh  ; 
and  this  force  and  fear  most  continue  all  the 
time  the  party  remains  with  the  rebels.  It  is 
incumbent  pn  every  man,  who  makes  force  his 
defence,  to  shew  an  actual  force,  and  that  he 
quitted  the  service  as  soon  as  he  could ;  ame« 
able  to  the  rule  laid  down  in  Oldcastle's^ase, 
1  Hale  50.  that  they  joined  *  pro  timore  mortis 
et  recesserunt  quam  cito  potuerunt.' 

•'  He  then  observed  that  the  only  force  the 
prisoner  pretends  to,  was  on  the  8th  of  August ; 
and  that  heoonthmed  with  the  rebels  and  bore 
a  commission  in  their  army  till  the  surrender  of 
Garlisie,  which  was  on  or  aboot  the  SOth  ef 
December, 

"  The  jury  without  going  fhnn  the  bar  fbiuid 
him  Guilty.  But  he  was  reprieved,  and  not 
executed. 


*«  N.  fi.  An  the  judges  that  wars  in  towa 
were  present,  andooDcniredin  the  points  of  law. 

*<N.  B.  Many  of  the  Scotch  prisoners  made 
force  their  defence,  and  produced  the  same 
sort  of  evidenc^  as  Mac  Growther  did  ;  and 
the  same  directions  in  point  of  law  were  given 
as  in  his  case.  And  the  nmtter  of  fkct  whether 
force  or  no  force,  and  how  long  that  force 
continned,  with  every  circumstance  tending  to 
shew  the  practicability  or  impraoticabilitT  of 
an  escape«f  was  left  to  the  jury  on  the  whole 
evidence." 

the  duke  proposed  to  them  to  take  arms  and 
follow  him  into  the  rebelUon ;  that  they  all  re« 
fused  to  gfo ;  whereupon  they  wers  told  that 
they  should  he  forced,  and  cords  were  brouttbt 

Sthe  duke's  party  (about  HO)  ui  order  to  bmd 
em ;  and  that  tnen  the  prisoner  and  aboot 
ten  more  went  off,  sorroonded  by  the  doln^t 
party.  Lord  chief-justiGe  Lee  observed  to  the 
jury,  that  the  only  fbree  pretended  to  by  th« 
prisoner  was  on  too  S8th  of  Aogust,  and  that 
he  continued  with  the  rebehi,  and  bore  a  com* 
mission  in  their  army  till  the  30th  of  Oeosmbsr 
following.  He  was  convicted  but  not  execoled. 
In  all  the  like  eaaes  of  the  Scotch  rebels,  the 
matter  of  fact  whether  fbrce  or  no  force,  and 
how  long  that  force  continued,  with  evsry  eir* 
cumstance  tending  lo  shew  the  praeticaiUK^ 
or  impracticability  of  an  escape,  was  left  lo  the 
juiy  on  the  whole  evidanoe.*'  Bast*s  Pleu  of 
the  Crown,  c.  9.  s.  15.  See,  too,  Mr.  Esst's 
chapter  (hereafter  as  it  seems  to  be  pobUsbed) 
of  persons  capable  of  crimes,  tit.  Comnulfion. 
t  See  m  Foster*a  9ifOttBf  1  Diaoeonei 
chap.  S|  i*-8,  p.  $16* 
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514,  Hie  Proceedings  at  St.  MargaretVhilly  South wark,^  relating 
to  Alexander  and  Charles  Kinloch  (Brothers  to  Sir  James 
Kinlochy  bart),  on  August  23,  September  2,  October  28,  29, 
November  15,  December  15  and  20,  1746.  Before  the  Lord 
Chief  Justice  Lee,  Lord  Chief  Justice  Willes,  Lord  Chief  Baron 
Parker,  Mr.  Justice  Wright,  Mr.  Baron  Reynolds,  Mr.  Justice 
Abncy,  Mr,  Justice  Dennison,  Mr,  Baron  Clarke,  Mr.  Justice 
Foster,  Mr.  Baron  Clive,  Sir  Thomas  De  Veil,  knt.  and  Pe.ter 
Theobald,  esq.  relating  to  their  Flea  that  they  were  bora  in 
Scotland,  and  ought  to  be  tried  according  to  the  Laws  of  that 

•         Kingdom,  &c.  ."f  20  George  IL  a.  d«  1746. 


August  flS,  174S. 

XBtS  day  liiDi  of  indictment  were  found 
^^aioiit  Alexander  Kinloch  and  Charles  Kin- 
loch, and  others  of  the  rebels  to  the  number  of 
f  wenty-two.  l^he  of  ert  acts  were  laid  in  dif- 
ferent shires  in  Scotland,  according  to  the  re- 
fpective  cases  of  the  prisoners.  And  then  the 
Court  adjourned  to  the  2d  of  September  for  the 
arraignment  of  the  prisoners. 

September  n^  1746. 

♦ 

On  this  day,  (there  being  no  other  judge  in 
town)  Mr.  Justice  Foster  sat  with  two  other  com* 
snissionera,  sir  Thomas  De  VeR,  knt.  and  Peter 
t'heojbald,  esq.  for  the  arraigning  the  prisoners. 
Alexander  Kinloch  and  Charles  Kinloch,  and 
the  rest  of  the  prisoners,  who  were  Scotchmen 
Imrn,  upon  their  arraignment  severally  deli? er- 
bd^  paper  into  court  whereof  the  following  is 
a  copy : 

1  ^*  4s  I  intend  to  insist  oo  the  bene6t  of  the 
Act  of  iJiiion,  by  which  all  the  laws  in  Scotland 
at  that  time  whkh  concern  private  right  are 
jsayed  to  the  natives  of  Scotland,  and  declared  to 

^  We  cannot  find  that  any  (rial  of  these  twp 
Kinlochs  was  ever  printed  i  the  evldeqce 
/igamst  them  (and  the  rest  tried  at  St.  Mai^a- 
ret^s  Hill)  being  se  very  plain,  nothing  remark- 
able happened  at  their  trials.  '  Their  principal 
objectiea  being  in  oatuse  of  a  plea  to  the  juris- 
diction of  the  Court,  we, shall  insert  their  plea, 
the  entry  on  the  record,  d^VMirrer,  ^c.  relating 
to  this  point,  with  a  brief  account  of  the  argv^* 
ments  of  the  counsel  and  coOrt,  and  jtidge 
Foster's  argument  on  the  case,  from  his  Re- 
ports, p.  15,  et^.    Former  Edition, 

See,  also,  East's  Pleas  of  the  Crown,  c.  2, 
§  41. 

t  See  Foster  16,  23. 1  Wils.  157.  East's  PI. 
Cr.  ch.  8,  §  41 ;  and  sir  John  Perrott's  Case, 
vol.  1,  p.  1315,  and  lord  M<Gntre's  Case,  vol. 
4,  p.  654,  of  this  Collection,  and  the  other 
books  refsrred  to  by  Mr.  East. 


be  unalterable  by  the  parliament  of  Great  Bri- 
tain, except  for  the  evident  utility  of  the  sub* 
jectB  within  Scotland ;  and  as  I  am  a  subject 
born  within  Scotland,  and  stand  indicted  for 
treasons  charged  to  have  been  committed  by 
me  in  Scotland,  1  humbly  beg  that  the  Court 
will  he  pleased  to  assign  me  counsel  and  a  soli- 
citor to  advise  me  as  to  the  manner  of  framing, 
and  the  use  to  be  made  of  this  defence }  and 
that  the  Court  will  be  pleased  to  indulge  me  in 
a  few  days  time  to  advise  with  thena,  before  I 
am  compelled  to  plead ;  lest  by  pleading  I  may 
be  deprived  of  the  benefit  of  any  such  defence.'*  ' 

Mr.  Justice  Foster  told  the  prisoners  that 
copies  of  their  indictments  having  been  deli- 
vered to  them  in  due  time,  they  ought  now  to 
have  been  ready  to  plead  such  pleas  as  they 
would  stand  byj  and  that  the  Court  expected 
they  shojuld  now  plead  accordingly.  He  told 
them  withal,  that  if  the  matter  contained  in 
their  papers  would  avail  them  at  all,  they 
would  have  the  full  benefit  of  it  upon  Not 
Guilty :  since  it  amounts  to  no  more  than  that 
their  cases  are  not  within  the  act  of  the  last 
session,  by  authority  of  which  act  alone  this 
court  sits.  They  then  severally  pleaded  Not) 
Guilty. 

The  Case  of  Alexander  Kinloch  tad  CnAitLEs 
Kinloch,  Oct.  ItH,  1746. 

Present  lord  chief  justice  Willes,  Mr.  justice 
Foster,and  Mr.  baron  Clive.  Alexander  Kin- 
lech  iwd  Charles  Kinlooh,  who  were  the  first 
of  the  prisoners  concerned  in  the  paper  deliver* 
ed  the  2d  of  September  that  were  brought  to 
trial,  were  set  to  the  bar ;  and  they  agreeing 
in  their  challenges,^  bne  jury  was  sworn  and 
charged  with  them  by  the  clerk  of  the  arraign- 
ments. The  junior  counsel  for  the  crowb 
opened  the  indictment,  and  the  solicitor  gene- 
ral in  a  few  words  opened  the  evidnce. 

When  the  counsel  for  the  crown  had  pro- 
ceeded thus  fiir,  the  chief  justice,  before  anv 
evidence  was  given,  told  the  prisoners'  couhseJi 
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that  be  wu  informed  they  bad  some  objection 
to  make  in  behalf  of  their  chents  grouodeil  on 
the  Act  of  Union  ;  which  objection  he  said  waa 
proper  to  be  spoke  to  before  the  counsel  for  the 
crown  went  into  their  evidence.  Whereupon 
Mr.  Joddrell,  one  of  the  prisoner's  counsel, 
stated  his  objection,  and  spoke  largely  to  it 
The  cbic)f  justice  then  said,  that  the  objection 
being*  in  nature  of  a  plea  to  the  jurisdiction  of 
the  Court,  could  not  oe  made  on  the  issue  of 
Not  Guilty ;  nor  could  any  evidence  in  support 
of theo1»jection  be  received  upon  that  issue; 
and  therefore  proposed  that  a  juror  should  be 
withdrawn ;  and  tnat  tlie  prisoners  should  have 
leave  to  withdraw  their  pleas  of  Not  Guilty, 
and  to  plead  this  matter  specially :  and  that  the 
attorney  general  might  demur,  and  so  the 
point  would  come  regularly  before  the  Court. 

Mr.  Justice  Foster  said  cm  this  occasion^  that 
when  he  assured  the  prisoners,  they  would 
have  the  foil  benefit  of  this  objection  on  their 
plea  of  Not  Guilty,  he  had  no  intention  of  lead - 
lugf  thetn  into  a  difficulty,  which  they  conld 
not  get  clear  of,  without  the  indulgence  of  the 
Court.  He  thought  they  would  be  entitled  ex 
mero  jure  to  the  full  benefit  of  the  ohiection 
without  such  indulgence ;  and  added,  that  the 
principle  he  went  upon  was  this,  if  there  be 
any  weight  in  the  objection,  it  must  be  that  the 
caae  of  the  prisoners  is  not  within  the  act  of 
the  last  session,  under  which  act  alone  this 
•peeial  commission  is  executed.  And  if  it  be  not 
within  that  act,  it  is  a  case  at  common  law ; 
and  consequently,  taking  it  to  be  a  case  ^t 
coQunon  law,  if  no  overt  act  be  proved  in  the 
county^  where  the  commission  sits,  and  whence 
the  jurj^  comes,  the  prisoners  must  of  course 
be  aoquitted. 

Sir  John  Strange^  of  counsel  with  the  crown, 
itrangly  insisted,  that  in  point  of  law  the  pri- 
soners were  entided  to  the  benefit  of  the  objec- 
tion on  Not  Guilty,  if  they  could  avail  thero- 
setvei  of  it;  and  the  attorney  general  offered  to 
wave  all  advantage  that  might  be  taken  against 
the  prisoners,  if  any  advantage  could  be  taken ; 
and  pressed  that  the  trial  might  go  on  upon  the 
issue  joined  by  them,  and  that  the  merits  of 
the  objectran  might  be  now  considered. 

But  it  was  otberwbe  ordered,  and  a  juror 
was  withdrawn,  and  the  jury  discharged  upon 
the  motion  of  the  prisoners'  counsel,  and  at  the 
prisoners'  request,  and  with  the  cousent  of  the 
attorney  general.  And  the  prisoners  withdrew 
their  former  plea,  in  order  that  they  might  be 
ready  the  next  day  with  their  pleas  to  the 
jurisdiction  in  form.'  To  which  the  attorney 
general  declared  he  would  demur  instanter. 

And  the  Court  adjourned  to  the  next  day. 

The  entry  on  the  Record  touching  this  matter, 

is  as  foUoweth :  • 

**  Upon  the  motion  of  Charles  Hamilton 
Gordon,  esq.  and  Paul  Joddrell,  esq.  being  as- 
atgned  as  counsel  for  tlie  defendants  iu  this 
Mose,  and  by  their  consent,  and  also  at  the  de- 
■ire  and  request,  and  by  the  consent  of  .the 
defendants  now  at  the  bar  here,  and  also  by  the 


eoDsent  of  Mr.  AtlomeT  General  en  behalf  of 
the  king:  It  is  ordered  by  the  Coort  here,  that 
Richard  Toy  the  last  of  the  jurors  sworn  and 
impannelled  in  this  cause  be  withdrawn  014  of 
the  pannel ;  and  that  the  rest  of  the  jurors  in 
this  cause  be  discharged  ;  no  evidence  what* 
soever  having  been  given  to  the  said  jury  in  this 
cause  either  on  the  part  of  the  king  or  of  the  de- 
fendants. And  it  is  further  ordered  by  the  Court 
here,  that  the  said  defendants  have  leave  to 
withdraw  their  pleas  of  Not  Guilty  by  them 
formerly  pleaded  to  the  indictment  in  this 
cause,  and  have  leave  to  plead  to  the  jurisdic- 
tion of  this  court :  and  that  the  said  defen- 
dants have  time  till  to-morrow  to  'put  in  such 
plea.  And  that  they  deliver  copies  of  such 
plea  to  Mr.  8harpe,  solicitor  for  the  king  in  thia 
cause,  by  eiffht  of  the  clock  this  evening.  And 
thereupon  the  said  defendants  do  now  here  al 
the  bar  withdraw  their  said  pleas  of  Not  Guilty, 
in  order  to  put  in  such  plea  to  the  jurisdictioil 
of  this  court  as  aforesaid." 

October  29,  1746. 

On  this  day,  present  the  same  judges  a< 
yesterday.  Alexander  Kinloch  was  first  set  to 
the  bar  and  agaip  arraigned ;  whereupon  he 
tendered  a  plea  mgrossed  on  parchment  and 
signed  by  his  counsel  Mr.  Gordon  and  Mr. 
Joddrell ;  to  which  the  attorney  general  de- 
murred, and  the  prisoner  instantly  joined  in 
demurrer. 

**  And  the  said  Alexander  Kinloch  in  his  own 
proper  person  comes,  and  baring  heard  the  in- 
dictment aforesaid  read,  and  protesting  that  he 
is  not  guilty  of  the  premisses  charged  in  the 
said  indictment,  for  plea  nevertheless  saith, 
That  he  ought  not  to  be  compelled  to  answer  to 
the  said  indictment :  because  he  saith  that  the 
kingdom  of  Scotland,  before  and  until  the  time 
of  the  union  of  the  two  kingdoms  of  £ngland 
and  Scotland,  was  regulated  and  governed  by 
the  proper  laws  and  statutes  of  that  kingdom, 
and  not  by  the  laws  and  statutes  of  the  king- 
dom of  Enghmd ;  and  that  ever  since  the  said 
union  of  the  said  two  kingdoms  that  part  of 
the  realm  of  Great  Britain  called  Scotland  hath 
been,  and  yet  is  governed  and  regulated  by  the 
proper  laws  of  that  part  of  the  said  realm  called 
Scotland,  and  not  by  the  laws  of  that  part  of 
the  said  realm  called  England. 

'*  And  the  said  Alexander  Kinloch  further 
saith.  That  within  the  said  kingdom  before  thO 
union  of  the  said  two  kiugdoms,  and  until  the 
said  union  thereof,  and  within  that  part  of 
Great  Britain  called  Scotland  ever  since  the 
said  union,  there  hath  been,  and  now  is  a  cer- 
tain court  called  the  Court  of  Justiciary ;  and 
that  all  and  singular  offences  of  high-treason 
committed  within  the  said  kingdom  of  Scot- 
land before  and  until  the  said  union,  and  within 
that  part  of  the  realm  of  Great  Britain  called 
Scotland  since  the  said  union  by  the  natives 
thereof,  apprehended  or  taken  for  such  offences 
there^  (except  peers  of  the  realm  of  Great 
Britain),  Imvc  been  and  of  right  ought  to  be  en^ 
quired  0^^  heard  and  determined  In  the  said 
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Coiirt  of  Jttidciiurjr  Mora  the  jutlioei  of  that 
coyrt,  or  m  lome  other  ooorts,  or  before  other 
justicet  withia  the  eaid  roftlm  of  Scotland  be- 
fore the  iinioDf  wad  witbio  that  pert  of  the 
retlm  of  Gkeet  Britaio  called  Sootland  sioce 
the  aaid  aoioo  \  and  not  in  any  court,  or  be- 
fore any  justicea  within  the*  realm  of  England 
Wore  the  said  union,  or  wilhin  that  part  of  the 
realm  of  Great  Britain  called  England  since 
the  said  union. 

"  And  the  said  Alexander  Kinloch  further 
•aith,  That  Fochabers  in  the  shire  of  Murray 
in  the  said  indictment  mentioned,  the  place 
where  the  said  offence  contained  in  the  said 
indictment  is  supposed  to  have  been  committed, 
before  and  until  the  said  union  of  the  said  two 
kingdoms  was  within  and  parcel  of  the  said 
Idngdom  of  Scotland,  and  e^er  since  the  said 
€nion  was  and  now  is  lying  wilhin  and  parcel 
-of  that  part  of  the  realm  of  Great  Britain 
called  Scotland. 

**  And  the  said  Alejcander  Kinloch  further 
saith,  That  he  was  bom  within  that  part  of  the 
realm  of  Great  Britain  catted  Scotland  (to  wit) 
ai  Focbahars  aforesaid :  and  that  at  the  time 
when  the  said  offence  in  the  said  indictment 
contained,  is  therein  supposed  to  bav^  been 
eommittedy  and  long  boore  that  time,  and 
since,  he  the  said  Alexander  Kinloch  was  resi- 
dent and  commorant  within  that  part  of  Great 
Britain  called  Scotland  (to  wit)  at  Focbabars 
aforesaid.  '  And  this  he  is  readj  to  rerify. 
Wherefore  the  said  Alexander  Kmloch  prays 
judgment  if  the  court  of  our  lord  the  king  here 
wilTfurther  proceed  upon  the  indictment  afore- 
said against  him,  and  that  he  may  be  dismissed 
from  the  court  hereof  and  upon  the  premisses, 
ice* 

*  See  the  Case  of  the  honourable  Robert 
Johnson,  6  East,  588. 

In  the  Case  of  Rex  o.  Grainger,  Bil.  d  Geo. 
Z9  a  motion  was  made  to  set  aside  a  dilatory 
plea  to  an  indictment,  which  plea  had  not  been 
verified  bv  affidavit,  nor  had  any  probable  mat- 
ter been  shewed  to  the  Court,  to  induce  them  to 
bdiere  that  the  fact  of  it  was  true.  In  sup- 
port of  the  plea  was  cited  this  case  of  Alexan- 
der Kinloch,  **  where  there  was  no  affidavit." 
But  by  lord  Mansfield,  •<  that  was  at  the  bar: 
It  is  not  like  the  present  case."  And  the  plea 
was  set  aside,  for  want  of  an  affidavit,  3  Burr. 
Ifiir.  :  , 

,  In  that  case  of  Grainger  his  counsel  also 
cited  on  his  behalf  the  stat.  4  and  5  Aifh,  cap. 
lfi»  *^i  which  enacts,  <*  That  nothing  in  the 
act  before  contained  shall  extend  to  any  writ, 
declaratioo,or  suit  of  appeal  of  felony  or  mur- 
der, or  to  any  indictment  or  presentment  of 
treason,  felony  or  murder,  or  other  matter,  or 
^  .^T.?*^^"  "P<>D  any  of  them,  or  to  any 
wnt,  bill,  action  or  information  upon  any  penal 
statute:''  but  lord  Mansfield  observed,  that  the 
above  recited  sect,  does  not  extend  to  the  11th 
i»^.  of  the  same  stat,  which  11th  sect,  had 
heen  relied  on  against  the  plea.  It  enacts,  that 
"  no  dilatory  pw»  iball  be  reoetved  in  any 


i< 


Demurrer. 

<'  And  the  said  i^ir  Dudley  Ryder,  knight, 
attomey-ffeneral  of  our  present  sovereign 
lord  the  king,  who  for  our-  said  present  so- 
vereign lord  the  king  in  this  benalf  prose* 
euted,  as  to  the  said  plea  of  him  the  said 
Alexander  Kinloch  by  nim  above  pleaded  as 
aforesaid,  for  our  said  present  sovereign  lord 
the  king,  saith.  That  the  said  plea  and  the  mat- 
ter therein  contained,  are  not  sufficient  in  law 
to  preclude  the  Court  here  from  their  jurisdic* 
tion  to.  hear  and  determine  the  high-treason 
mentioned  and  specified  in  the  said  indictment, 
and  above  charged  upon  him  tlie  said  Alexander 
Kinloch  in  and  by  the  said  indictment.  Where- 
fore for  want  of  a  proper  and  sufficient  answer 
in  this  behalf,  he  prayeth  judgment,  and  that 
the  said  Alexander  Kinloch  may  answer  in 
court  here  to  our  said  present  sovereign  lord  the 
king  touching  and  concerning  the  premisses 
aforesaid." 

Joynder  in  Demurrer, 

«  And  the  said  Alexander  Kinloch  likewise.*^ 

The  Prisoner's  Counsel  admitted,  that  his  caae 
is  within  the  letter  of  the  act  of  the  last  session, 
by  authority  of  which  this  court  sits :  but  in* 
sisted^  that  by  the  known  rules  of  construction, 
if  anv  great  or  manifest  inconveniences  do 
arise  mm  adhering  closely  to  the  letter  of  the 
act,  the  Court  ouglit,  and  alway  doth  depart 
from  the  litenl  construction. 

The  construction  they  insisted  on  was,  that 
for  offences  committed  in  England,  commtssiona 
might  issue  for  hearing  and  determining  the 
same  'in  any  county  of  England;  and  for 
offences  committed  in  Scotlano,  the  like  com- 
missions might  issue  into  any  county  of  Scot- 
land, which  would,  they  said,  answer  all  the 
ends  of  the  act  mentioned  in  the  preamble ;  and 
would  at  the  same  time  avoid  all  the  inconve- 
niencies  which  the  construction  contended  for 
in  behalf  of  the  crown  is  attended  with. 

They  theq  mentioned  several  inconveniences 
attending  ^ucb  a  construction  of  the  act:  Soma 
of  which  might  possibly  have  merited  the  at- 
tention of  the  legislature  at  the  time  the  act 
passed. 

Mr.  Attorney  General  in  answer  said,  That 
the  rules  of  construction  as  applied  to  acts  of 
parliament  grounded  on  inconveniences,  whe- 
ther imaginary  or  real,  hold  in  no  cases  but 
where  the  meaning  of  the  act  is  doobtful :  In 
plain-cases,  where  the  intention  of  the  legisla- 
ture is  evident,  it  is  the  duty  of  the  Court  to 
put  the  law  in  execution,  and  to  leave  all  con- 
siderations of  inconveniences  to  the  legislature. 
And  if  the  parliament  had  intended  that  dif- 
ferent commissions  should  issue  for  the  trial  of 
treasons  committed  in  England  and  Scotland 
respectively,  they  would  have  said  so:  they 

court  of  record,  unless  the  party  offering  Mtdi 
plea  do  by  affidavit  prove  the  troth  there- 
of, or  shew  some  probable  matter  to  the  Court, 
to  induce  them  to  believe  that  the  fact  of  such 
dilatory  plea  is  true." 


401 J 


for  High  Treason* 


A.  D.  1746. 


[402 


would  not  baye  empowered  his  majesty  to  issue 
commissions  ioto  any  county  or  shire  within 
the  united  kingdom. 

And  the  objection  be  said  is  not  new  ;  it  was 
made,  but  without  effect,  in  behalf  of  a  Scotch- 
man  concerned  in  the  rebellion  of  1715*  (1 
Geo.  1.  c.  33.) 

The  Lord  Chief  Justice  declared  his  opinion, 
in  which  the  other  judges  present  concurred, 
that  the  prisoner's  birth,  residence  and  appre- 
hension in  Scotland,  are  facts  per/ectlv  imma- 
terial to  the  present  question.  That  they 
would  have  been  so»  If  the  case  had  been  at 
common  law.  For  at  common  law  every  man 
is  triable,  not  where  he  was  bom,  resided,  or 
was  apprehended,  but  where  the  fact  was  com* 
mitted :  That  these  facts  beings  immaterial,  and 
the  whole  merits  of  the  objection  appearing  on 
the  iace  of  the  indictment,  the  prisoner  might 
as  well  have  demurred  to  it,  as  pleaded  in  the 
manner  be  bath  done. 

That  in  so  plain  a  case  as  this  is,  arguments 
ab  inconvenienti  are  of  no  weight :  the  law  must 
take  its  course :  inconveniences  in  plain  cases 
are  proper  only  for  the  consideration  of  the  le- 
gislature. 

His  lordship  observed  that  the  words,  *  this 
realm,'  occur  in  four  or  five  places  in  the  act, 
and  that  in  every  place  where  they  do  occur, 
except  is  the  clause  in  question,  they  incon- 
testably  mean  the  united  kingdom  of  Great 
Britain,  and  can  mean  nothing  else :  and  by 
po  role  of  construction  can  they  be  restrained 
in  this  sinffle  claufie,  to  that  part  of  the  king- 
<k>m  called  England. 

The  Court  over- ruled  the  plea,  and  ordered 
that  the  prisoner  should  plead  over  to  tlie  trea- 
800 ;  and  be  pleaded  Not  Guilty.  Charles 
Kinlocb  was  then  brought  to  the  bar,  and  being 
arraigned  a  second  time  on  the  indictment 
pleaded  likewise  Not  Guilty.  And  both  pri- 
■ooers  agreeing  to  join  in  their  challenges,  a 
jury  (the  same  persons  who  were  sworn  and 
charged  with  them  yesterday)  was  sworn  and 
cbaived  with  them.  And  they  were  both 
found  guilty,  but  not  executed. 

November  15,  1746. 

On  this  day,  present  the  two  chief  jus- 
tices, Mr.  Justice  Wright,  Mr.  Baron  Rey- 
nolds, Mr.  Justice  Abney,  Mr.  Justice  Foster, 
and  Mr.  Baron  Clive.  AH  the  prisoners 
who  were  convicted  since  the  last  execu- 
tioa  were  brought  to  the  bar  to  receive  judi^- 

*  This  was  the  case  of  William  Hay  upon 
the  special  commission  at  Carlisle,  in  the  year 
1716.  The  objection  was  then  introduced,  not 
by  way  of  plea  to  the  jurisdiction,  but  by  de- 
murrer. And  the  Court,  afker  bearing  the  pri- 
soner's counsel,  adjourned  to  the  next  day. 
And  having  considered  the  arguments  of  the 
prisoner's  counsel,*  agreed  4o  over- rule  the  de- 
murrer. Which  being  intimated  to  bis  counsel, 
be,  by  Wave  of  the  Court,  and  with  the  con- 
sent of  the  Solicitor- General,  withdrew  his 
demurrer,  and  pWaded  Guilty.     Former  Edit 
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ment.  The  two  Kinlochs,  Alexander  and 
Charles,  moved  by  (Mr.  Jodrell)  their  counsel 
in  arrest  of  judgment :  He  took  notice  of  the 
proceedings  with  regard  to  the  prisoners  on  the 
28th  and  ^9th  days  of  Octol»er,  and  insisted 
that  their  trial  on  the  29th  (a  jury  having  been 
sworn  and  charged  with  them  on  the  &8th)  waa 
a  mis-trial,  and  the  verdict  a  mere  nullity.  ' 

He  was  proceeding  to  state  his  reasons  and 
authorities,  when  lord  chief  justice  Lee  inter* 
rupted  him  and  said,  that  as  there  is  a  variety 
of  opinions  in  the  books  touching  that  matter, 
which  is  really  a  point  of  great  consequence, 
he  thought  it  most  advisable  to  postpone  the 
further  consideration  of  it  to  the  next  adjourn* 
ment,  when  he  should  desire  the  assistance  of 
all  the  judges  in  the  commission.  Then  tha 
Court,  after  passing  sentence  on  the  others, 
adjourned  to  the  15th  of  Decemb«r. 

N.  B.  The  Court  being  full,  and  the  bar 
crowded  in  expectation  of  the  event  of  thia 
motion,  Mr.  Justice  Foster  thought  it  not  im- 
proper to  speak  to  the  purpose  he  spoke  on 
the  88lh  of  October.  And  he  added,  that 
from  what  was  said  by  the  Court  on  the  39lb» 
be  was  confirmed  in  his  opinion,  that  the  pri* 
soners  might  safely  have  pleaded  the  general 
issue.  For  if,  as  was  then  admitted,  the  whole 
merits  of  the  objection  appear  on  the  face  of 
the  indictment,  the  prisoners  undoubtedly  might 
have  bad  the  benefit  of  it  in  arrest  of  judg- 
ment, Sj  that,  guacungue  vid,  whether  they 
coufd  have  been  let  into  it  on  evidence  (as  they 
certainly  might),  or  in  arrest  of  judgment,  they 
were  not  ill  advised  in  pleading  the  general 
issue. 

.  December  15,  1746. 

On  this  day,  present  the  two  chief  justices 
Lee  and  Wifles,  the  chief  baron  Parker,  Mr. 
Justice  Wright,  Mr.  Baron  Reynolds,  Mr. 
Justice  Abney,  Mr.  Justice  Dennison,  Mr. 
Baron  Clarke,  Mr.  Justice  Foster,  and  Mr. 
Baron  Clive — Mr.  Jodrell  argfued  in  behalf 
of  the  Kiniocbs  in  arrest  of  judgment. 

He  admitted  that  there  is  a  variety  of  opi- 
nions in  the  books  touching  the  power  of  the 
Court  to  discbarge  a  jury  sworn  and[cliargcd  in 
a  capital  case.  And  that  the  practice  during 
the  reign  of  king  Chftrles  the  second  at  least* 
went  in  favour  of  that  power.  But  he  said 
Ihat  ever  since  the  revolution  the  contrary 
practice  hath  uniformly  prevailed.  And  even 
m  the  time  of  James  the  second,  the  judges  ia 
lord  Delamere's  case  {vol!  1 1,  p.  510.]  declared, 
that  a  jury  sworn  and  charged  in  a  capital  case 
cannot  be  discharged,  but  must  give  a  verdict. 
And  common  justice,  he  said,  requires,  that 
when  a  prisoner  is  brought  upon  his  trial,  and 
a  jury  is  once  sworn  and  charged  with  him, 
be  is  to  stand  or  fkW  by  the  event  of  that  trial  ; 
otherwise  his  life  may  be  brought  in  jeopardy 
for  the  same  fact  as  often  as  the  Court  pleases, 
and  even  when  he  is  not  so  well  prepared  for 
his  defence. 

To  shew  that  the  law  and  practice  before  the 
Restoration  was  with  his  clients,  he  rdied  oa 
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the  ««tliority  of  lord  d^  in  his  Ist  Iptt.  ^27 
b.  tod  3d  Jnst.  liO.  i(nd  to  shew  that  the< 
jndi^es  since  the  Rerolutioii  concurred  with 
lord  Oyke,  he  cited  Cartbew  405 ;  where  it  fs 
reported  to  have  been  sad  by  Hoh  at,  the 
«ittinf9  m  Giiild-hall,  od  the  9Ui  day  of  No- 
vemNr  1698,  in  the  case  of  the  king  and  Per<^ 
fcins,  **  That  all  the  jndg^  of  England  upon 
debate  among  themselres  had  i^reed,  that  a 
jury  sworn  and  charged,  m  a  capital  case  can- 
not be  diachaiged,  though  all  toe  parties  con- 
sent to  it." 

He  said  that  be  bad  seen  a  MS.  note  of  the 
same  resolution  by  the  late  Mr.  Justice  Tracy, 
which  agrees  in  substance  with  Garthew*s  re- 
port of  it. 

He  observed,  that  according  to  Cartbew's  re- 
port and  Tracy's  MS.  the  judges  at  the  same 
time  came  to  a  resolution,  that  in  criminal 
cases,  not  capital,  a  juror  may  be  withdrawn, 
or  jury  fliscnarg^ed  by  cbnsent  t>f  all  parties, 
but  not  diherwise. 

That  the  practice  rtncethit  time  in  criminal 
ctMies  baih  beeu  confiiniiabfe  to  this  riite. 
V6t  this  lie  cited  the  cases  of  the  king  and 
Morgkn,  'Hilary  9  6e6;  l2,  on  an  indictment 
fb>  ferjdry,  and  the^mg  and  Jdf,  Trinity  7 
*Creo.  ij  an  indictment  for  barratry ;  in  noth 
thette  cases 'lord  Hatdwicke,  he  said,  at  the 
yittihgs,  refused  to  withdraw  a  juror  at  the 

ner  of  the  ling^  Counsel,  because  the  de- 
aot's  counsel  refused  to  consent  to  it,  and 
cited  this  resolution  in  Carthew.  The  use  he 
tnade  of  these  two  cBi^a  was,  ihat  since  this 
I'egard  bath  been  paid  to  the  authority  of  the 
resolution  in  criminal  cases,  aa  reported  by 
Cartbew,  he  hop^  the  tehie  regard  would  m 
BOW  paid  to  that  toudhing  capital  easM. 

As  to  the  matter  of  consent,  he  obserred 
that  consent  may  core  an  irtegolarity,  but  can^ 
not  ioslify  tha  hreakiog  through  any  of  the 
fandamental  principles  ot  law ;  especially  such 
rules  as  are  in  toour  of  a  prisoner  who  is  an- 
swering for  bis  Hfe.  A  prisoner  in  this  cir- 
aimstaiioei  is  hardly  iui  juris ;  he  may  be 
pterawed  or  snrpriaed  into  a  consent,  mani* 
Ihslly  to  bis  prejudice:  ^nd  thefefoc^  the 
judges  in  the  resolotion  cited  from  Carthew 
(oa  which  be  relieil  as  an  authOrHy  in  point 
wkh  him)  threw  the  cinmmstanee  of  the  con^ 
sent  qake  out  of  the  case. 

Upeo  the  whole,  he  oonelilded  that  jodgnent 
aUgbtto  be  arrested. 

.  To  this  it  waa  answered  by  the  counsel  on 
the  pirt  of  the  crown,  (Mr.  Attorney  General, 
sir  John  Strange,  Mr,  Solicitor  General,)  that 
ocept  the  resotntion  reuOrted  by  Carthew, 
tberf  ia  not  a  single  autkority  in  the  books 
which  saith  that  a  juror  may  not  be  withdrawn, 
or  the  jury  discharged,  eren  in  Oipital  cases, 
witb  the  consent  of  all  parties:  That  it  was 
^ooe.in  ihe  caae  of  Mansell  so  long  ago  as  the 
4dth  of  £liz.  (1  Ann  103,  KMu)  And  all  the 
judges  of  Seijeant's-inn  in  Fleet-alreet  then 
agreed,  that  it  miglit  be  done  ;  and  had  often 
to  their  knowledge  been  done.  That  the  rale 
laid  donn  by  lord  Cokt  in  his  Ant  and   * '  * 


Tnstitut^  rihineib  in  general  terms,  and  '^'tli 
not  indeed  except  the  cas>e  of  consent  \  out 
that  case  must  be  supposed  to  be  excented. 
.  That  it  frequently  path  lieen  done  since  lord 
Coke's  time,  eren  without  consent,  wKere  tbc 
circumstance  of  the  prisoner,  or  the  demiinds 
of  public  justice  did  require  it.  And  for  thfe 
they  cited  3  flale,  295,  296,  297.  1  Vent/69. 
"keil.  46, '47. 52. 

They  said  they  did  not  cite  these  books  witli 
an  entire  approbation  of  the  practice  in  every 
instance  in  which  i^  prcTailed  ;  for  soine  of 
the  casesy  particularly  Wbitebread's,*  ought 
never  to  be  drawn  into  example,  but  onljr  to 
sh^w  what  the  opinion  of  those  times  was. 
^  That  the  opinion  of  the  judges  in  lorA  DeW 
iiiere*s  Case  doth  not  aflect  tne  present  ques- 
tion. For  the  only  question  proposed  to  tha 
judges  was,  whether  in  the  trial  of  a  peer  in 
the  court  of  the  lord  hij^b  steward,  the  Court 
might,  after  eridence  gi^^  adUoora  the  peera 
friera  fcom  day  to  day.  The  jndges  did  not 
presume  to  answer  ,that  question,  it  being  a 
point  of  judicature  of  which  that  Court  alona 
was  the  proper  judge.  But  they  did  sky,  thM 
in  the  esse  of  a  common  iury  sworn  an'Q 
chaiged,  they  ought  to  give  their  verdict  before 
they  are  discharged :  meaning  only,  '^hat  ^ 
jury  ia  a  capital  case  cannbt  be  adjourned  and 
separetfKl  after  evidence  given,  but  mUst  b« 
kept  together  till  they  agree  on  their  verdict. 
The  occasion  which  led  them  to  iaiy  th» 
sbeweth,  t|iat  the  case  of  an  adjournment  wati 
what  they  had  then  in  contemplation,  and  not 
the  case  of  a  total  dismission  or  the  jury .  Aoil 
so  doth  the  reason  they  give  for  the  practice^ 
this,  they  say,  isdoneior  fearof  tamj||eringaud 
corruption.  In  the  case  of  a  bhre  adjournment 
there  mav  be  room  for  this  fear,  but  in  the  case 
of  a  total  dismission,  when  no  verdict  is  to  (it 
giten,  there  cannot. 

They  insisted  "Q  tlobkwood's  CSuef  ss  a 
case  in  point.  For  had  the  prisoner's  coubsel 
taken  exceptions  to  the  iudictroent  coiping 
within  the  restrictions  of  the  act  of  the  fih  of 
king  William,  and  had  those  exceptions  been 
allowed,  the  ipdiciinent'must  have  been  quash- 
ed,  and  the  jury,  though  aworn  and  chai^d, 
must  have  been  dismissed ;  and  yet  it  cannot 
be  imagined  that  tlie  quashing  that  indietinent, 
and  discharging  that  jury,  would  have  dis* 
charged  the  pnsoner  mm  answering  to  tUe 
treaaon  on  a  fresh  bill  of  indictment. 

As  to  the  three  Resolutions  reported  bjr  Car- 
tbew, tl^e  two  last,  they  aaid,  are  manUef tly 
agidnit.  law,  in  the  latitude  laid  down^in  that 
book.  The  king  in  ^  civil  case  may  b;^  hsi 
prero|[ative  withdraw  a  juror,  for  he  cannot  1^ 
Doi^smt  I  and  it  is  frequently  done  in  infornia- 
tioMi  in  the  ExQbeoner  on  account  of  the  reve- 
nue :  and  thoMgh  the  Court  refused  to  do  it  in 
the  cases  of  Morgan  and  Jelfs,  i^ted  on  tHo 
other  side,  yet  in  the  case  of  one  Wakinsbn, 

*  See  in  yoI.  IS,  Pr.^'n,  what  si'^fe'tkdlo- 
mew  Shower  said  of  WhitebreadH  case, 
t  See  it  iii  tUrCoUcctM,  vol.  15»  p.  13». 
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PawbflB  6  Geo.  S«  w||i^h  wa^  an  imlictinent  for 
iDBippljuig  iDODey  raised  on  the  soiTengers 
nte,  t be  Court  dicT  di^harge  the  jury  at  the 
pnjer  of  Ur.  Justice  Abnej,  then  one  of  tl)e 
long's  goudmJ,  withoot  the  d^endant's  con* 
ml 

It  is  objeclod,  ihpi  a  prisoner  may,  be  drawn 
iato  a  cooient  to  hit  owVi  prejudice  :  but  cer- 
uioljr  a  prttooer  may  do  mnch  more  than  con- 
tt&t,  bema^  alnindon  all  defence,  he  may  ulead 
|[iuUt.  Hi  Riay  on  his  trial  wave  all  hi* 
(hmagttf  and  put  himself  on  the  firat  twelve 
tbal  sbaH  appear.  An  accessory^  cannot  be 
broog^t  to  his  ^ial  before  the  principal  is  cop- 
rictol  or  outlawed ;  (S  fiale  224.)  tiut  if  he 
pfeasetb,  be  m^jr  wave  that  privilege,  and  sub- 
ait  btmsflf  to  a  trial,  and  it  shall  not  l^e  error, 
because  beconseptedi  Besides,  in  the  present 
cise,  fvbat  was  done  was  at  the  prayer  of  the 
prsooer^  apd,  as  the  Court  then  took  the  case, 
(ovqifestly  for  their  adfantage: 

Cases  mair  happen  where  the  Court,  <  ex 
'Mto  justttiss,'  and  out  of  regard  to  the 
pnsooer,  ought  to  discfiarge  t}ie  jury,  (1  Hale 
36.)  and  po^pooe  the  trial,  ^he  case  put  by 
lorif  Hale  of  a  madman  putting  himself  on  his 
trial  is  strong  to  this  nnrpose.  And  other  cases 
of  the  fi^e  iSnd  may  be  pi^t 

On  the  wholfi  they  prayed  judgment  for  the 

^  John  8tran<^e  cited  a  record  of  finiary  8 
tf .  7.  Hot.  3.  a  copy  whereof  he  brought  into 
Coprt.  It  w^  an  indictment  for  murder,  and 
^'ot  Ottiliy  pl^ded.  The  jury  having  heard  all 
^  evidence,  wtthdr^if  to  consider  of  their 
vwdict,  and  beiog  returned,  deli?ered  their 
vmiict  into  court  in  writing.  And  being  exa- 
mined by  the  Court  how  they  came  by  that 
vntjiM;,  conf<9f^  thai  it  was  delivered  iiito 
their  bands  T)y  the  prisoner  at  the  bar  as  they 
I^  by  him.  ~  The  Conrt  thereupon  di«- 
charged  the  jury  o(  the  prisoner,  and  commit- 
tui  them  for  this  n^isbehaviour.  An^  a  new 
J^fuire  was  awarded.  And  the  second  jury 
btight  him  in  Not  Guilty: 

'^e  ar^mepta  being  long,  and  the  day  far 
$>iQt,  the  Court  deferred  giving  tiieir  opinion  to 

On  this  dfty,  present  the  same  jadges  as 
<^the  l5th,  the  Court  delivered  their  opi- 
0IOD8  urtatim.  '  An^  all  except  one  (Wright) 
'ped  that  judgment  ought'  to  pass  upon 
w«  pdaonen;  They  agreed,  Thkt  adiiiit- 
1%  tbe  rote  laid  down  by  lord  Cuke  to  b^  a 
^  Mineral  rule,  yet'  it  cannot  (ie  univer- 
*«|J  binding :  nor  is  it  easy  to  lay  down 
^^^  th|t  ipll  be  ao.  The  rote  cannot 
UM  m  cases  where  \t  would  be  productive 

^pe^thanLhipor  n)anifest  injustM  to  the 

Pawner.  -  ^^  *^       ^^'  v       •     -  ^ 

,A^  P^eiMt  case,  the  prisboera  were  ad- 
!?r:"?P»  th^r  trial  to.  object  to  the  juriadic- 
?^  ^  Court :  bttt  haylpg  pleaded  to  ime, 
R  was  said  ifcat  they  were  foi  late  with  that 
«9«ctu^;   |n  order  thmfoK  to  let  them  loto 


the  benefit  of  this  objection,  liberty  is  sivea 
them,  at  their  request,  to  withdraw  their  plea  of 
Net  Oaiky,  before  evidence  given,  and  to  pleail 
to  the  jurisdiction.  Now  the  pfea  of  Not 
Guilty  Isein^  withdrawn,  the  jury  bad  no  issue 
to  try,  nor  evidence  Wore  them,  and  must  of 
course  therefore  be  dischargecl ;  and  conse- 
quently the  prisoners  bave  no  right  to  com« 
plain  of  that  which  was  a  necessary  con- 
sequence of  an  indolgenoe  shewn,  them  by  the, 
Court 

The  jadges  who  concurred  in  this  opinios 

Kid  very  little  regard  to  the  resolotfon  reported 
^  Carthew ;  not  only  for  the  reasons  insisted 
on  by  the  counsel  for  the  crown,  but  because^ 
as  no  other  printed  report  of  t^at  time  taketh 
any  notice  of  this  resolution,  it  is  very  donbtfol 
whether  there  ever  was  any  such  resolution  or 
no ;  especially  since  Mr.  Baron  Clarke  informed 
the  Conrt  that  he  hath  a  MS.  Report  of  the  Hitft 
lord  chief  justice  Eyre  of  the  case  of  the  king 
and  Perkins^  in  which  case  Carthew  suppoaetfi 
Holt  to  have  reported  this  resolution. 

The  Case  wa4  thus :  Perkins  was  indicted  for 
perjury  in  an  answer  in  Chancery  :  the  is^ue 
came  on  to  be  tried  hefore  Holt  at  the  sittings 
in  Guildhall  the  9th  day  of  Novem]^r  169Sf. 
When  the  bill  was  produced  by  the  counsel  for 
the  prosecution  id  okrder  to  entitle  them  to  read 
the  answer,  it  appeared  that  the  bill  had  never 
been  filed,  so  that  neither  bill  or  answer  coul4 
be  read.  llolt  offiered  to  stay  till  the  prosecu- 
tors could  send  the  bill  to  the  office  and  have  it 
fi^.  But  they  foreseeing  that  it  coiikl  not  be 
done  ii^  any  reasonable  time,  their  counsel  in- 
sisted on  behalf  of  the  crown,  upon  withclrawtn|^ 
a  juror;  Holt  would  not  allow  of  it,  and  th« 
defendant  was  acquired. 

Holt  upon  this  occasion  said,  *  I  have  had 
'  occasion  to  consider  of  this  matter.  In  cri- 
*  minal.  cases,  a  juror  cannot  be  withdrawn  but 
<by  consent.  And  in  capiul' cases  it  cannot 
<  be  done,  even  with  consent.' 

This  ia  the  whole  of  the  case  as  re|mrted  by 
Eyre,  not  a  word  of  any  resolutioit  of  thd 
judges  on  the  point.  And  Uolt*s  manner  of 
expression,  <  I  have  had  occasion  to  consider,' 
seemeth  tp  imply  that  the  opinion  he  gave  was 
tfie  result  of  h^s  own  thotiirhts  on  the  Subject. 

With  Vegan!  to  Tracy'sTlIS.  it  wfta  observed 
by  Mr.  Justice  Abney,  that  Tracy  was  not  aii 
Bnglish  judge  *.  ait  the  time  the  jOdges  are  sup- 
posed to'  have  come  to  these  resolutionr,  or 
even  so  eafly  ap  the  yeifr  1698.  And  therefore 
he  must  have  taken  up  the  matter  upon  report 
at  second-hand. 

t*hey  all  agreed  that  the  opinion  of  th^ 
judges  in  lord  Delamere's  cas^  doth  not  affect 
this  ouestiop,  for  the  reasons  insisted  on  by  the 
king's  counsel ;  and  joined  in  condemning  tli6 
proceedings  in  the  daae  of  Whtiebreaii  and 
Fenwick,  iis  croel  and  illegal. 

The  learned  judge  (Wrigiit)  who  diasetttad, 
admitted  that  me  discharging  the  jury  in  thtt 
present  case  waa  ap  insunce  of  great  iqdalgenc^ 

^  Hewwanlrii^^adgeAtthiitiiiMu 
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towards  the  prisoners.  But  he  thought  it  safer 
to  ail  here  to  Ibe  rule  of  law,  which  is  clearly 
laid  down  by  lord  Coke,  than  upon  any  ac- 
count to  establish  a  power  in  judges,  which  it  is 
admitted  bath  been  grosaiy  abused,  and  may 
be  60  again. 

He  observed  that  Mansell's  case  was  the 
first,  and  except  the  present,  is  the  only  case 
wherein  the  prisoner's  consent  appears  to  have 
been  taken  :  and  that  the  asking  the  prisoner's 
consent  in  Mansell's  case  plainly  betray etb  a 
consciousness  in  the  judges  that  the  thing  was 
irregular,  and  could  not  m  done  at  the  discretion 
of  the  Court. 

Cases  he  said  have  been  put  where  the  cir- 
cumstances of  the  prisoner  seem  to  require  that 
such  a  power  should  be  lodged  iu  the  Court. 
And  other  cases  may  be  put,  where  public 
justice  seemeth  to  require  the  same.  But  these 
are  particular  and  single  incon?emences.  And 
the  policy  of  the  law  of  England,  and  indeed  the 
true  principles  of  all  government,  will  rather  suf- 
fer many  private  inconveniences  than  introduce 
one  public  mischief. 

He  considered  the  trial  by  the  same  jury 
which  is  sworn  and  charged  with  the  prisoner, 
as  part  of  the  ju$  publicum;  as  a  sacred  de^ 
pasiium  committed,  to  the  judges,  which  they 
ought  to  deKver  down  inviolate  to  posterity. 
Aud  concluded,  that  the  trial  on  the  29th  being 
irregular,  no  judgment  ought  to  be  given  on 
that  conviction. 

But  judgment  was  given  as  in  cases  of  high- 
treason. 

Mr.  Justice  Foster  delivered  his  opinioa  in 
this  case  as  followeth  : 

This  case  hath  been  yerv  well  argued  at  the 
bar  ;  but  the  counsel  on  both  sides  went  into 
the  general  question,  touching  the  power  of 
the  Court  to  discharge  juries  sworn  and 
charged  in  capital  cases,  farther  than  I  think 
was  necessary. 

The  general  question  is  a  point  of  great  dif- 
ficulty, and  of  mighty  importance.  And  I 
take  it  to  be  one  of  those  questions,  wtiich  are 
not  capable  of  being  determined  by  any  general 
rule  that  hath  hitherto  been  laid  down,  or  pos- 
sibly ever  may  be.  For  1  think  it  is  impossible 
to  fix  npon  any  single  rule  which  can  be  made 
to  govern  the  infinite  variety  of  cases  which 
may  come  under  this  general  question,  without 
manifest  absurdity ;  and  iu  some  instancesi 
without  the  highest  injustice. 

I  therefore  choose  to  consider  the  present 
question  singly  as  it  standeth  upon  the  record, 
and  to  throw  out  of  it  every  consideration  that 
is  foreign  to  it.  And  possibly  by  so  doing, 
most  of  the  objections  tbiat  have  been  made  m 
the  prCtent  case  may  receive  this  short  answer. 
That  ibey  are  levelled  at  an  improper  exercise 
of  the  power,  but  do  not  reach  the  present  case. 

The  question  therefore  is  not,  Whether  a 
jury  may  be  discharged  after  evidence  given, 
in  order  to  the  preferring  a  new  indictment 
better  suited  to  the  nature  of  the  case  ;  where, 
throqgh  the  ignorance  oncoUusion  of  the  of- 
ficer, or  the  mistake  of  the  prosecutor,  the  fact 


laid  varieth  from  the  real  fact,  or  cometh  shert 
of  it  in  point  of  guilt  ? 

This  was  frequently  done  before  the  Revo- 
lution, (Keil.  46.  59.  Comb.  401.)  and  in  one  or 
two  instances  *  since.  But  this  is  not  the  pre- 
sent question. 

Nor  is  the  present  question,  Whether  the 
Court  may  discharge  a  jury  sworn  aud  charged, 
where  undue  practices  appear  to  have  been  used 
to  keep  material  witnesses  out  of  the  way  ; 
(1  Vent.  69.)  or  where  such  witnesses  have 
been  prevented  by  sudden  and  unforeseen  ac- 
cidents ? 

This  likewise  is  not  the  question^  and  I  give 
no  opinion  on  it ;  only  let  it  be  remembered, 
that  lord  chief  justice  Hale  justifieth  this  prac- 
tice, (3  Hale,  £95,296,297.)  which  he  saith 
prevailed  in  his  time,  add  had  long  prevailed, 
by  strong  arguments  drawn  from  the  ends  of 
government  and  the  demands  of  public  justice. 

Nor  is  it  now  a  question,  nor  I  hope  will  it 
ever  be  a  question  again,  Whether  in  a  capital 
case  the  Court  may  in  their  discretion  dis- 
charge a  jury  afler  evidence  given  and  con- 
cluded on  the  part  of  the  crown,  merely  for 
want  of  sufficient  evidence  to  convict;  and  in 
order  to  bring  the  prisoner  to  a  second  trial, 
when  the  crown  nay  be  better  prepared. 

This  was  done  in  the  case  of  Wbitebread  and 
Fenwick,  and  it  was  certainlj^  a  most  unjustifi- 
able proceeding :  I  hope  it  will  never  be  drawn 
into  example. 

Nor  is  the  present  question,  Whether  the 
bare  consent  of  the  prisoner,  unassisted  by  coun- 
sel, and  consenting  to  bis  own  prejudice,  will 
render  the  Court  quite  blameless  in  discbarging 
a  jury*  after  evidence  on  both  sides  gone 
through  and  concluded  ? 

This  was  done  in  the  case  of  Mansell  (1  Anik 
103.)  which  hath  been  cited  at  the  bar.  But  I 
think  it  ought  not  to  have  been  done ;  for  not- 
withstanding what  the  record  saith  of  the  uncer- 
tainty and  insufficiency  of  the  verdict,  the  truth 
of  the  case  was  no  more  than  this:  the  jury 
were  not  agi«ed  on  any  verdict  at  all ;  and 
therefore  netbing  remained  to  be  done  by  the 
Court,  but  to  send  them  back,  and  to  Keep 
them  together,  till  they  should  agree  to  such 
verdict  as  the  Court  conld  have  received  and  re- 
corded ;  and  the  prisoner  ought  not  to  have  been 
drawn  into  any  consent  at  all :  for  in  ca|utal 
cases  1  think  the  Court  is  so  far  of  counsel 
with  the  prisoner,  that  it  should  not  suffer  him 
to  consent  to  any  thing  manifestly  wrong,  and 
to  his  own  prejiidice. 

I  thought  proper  to  premise  these  thiugs,  la 
order  to  clear  the  present  question  of  every 
consideration  which  1  take  to  be  foreign  to  it. 

And  now  I  will  state  what  I  Uke  to  be  the 
present  question  :  and  that  is. 

Whether  in  a  canitol  case,  where  the  pri- 
soner may  make  hts  full  defence  by  counsel, 
th^  Court  may  not  discharge  the  jury  upon  the 
motion  of  the  prisoner's  counsel,  and  ^  hia 
own  request,  and  with  the  consent  «f  the  at- 

•  See  Anne  Hawkins's  case,  rit,  infr. 


409j 


fiiT  High  Treason* 


lorney  g«oenl  before  eviilence  given,  in  order 
to  let  the  prijioner  into  a  defence,  which,  in  the 
opinion  of  the  Court,  be  could  not  otherwise 
have  heeix  let  into. 

And  1  am  clearly  of  opinion  that  a  jury  may 
in  such  a  case  he  dtschari^H.  And  that  the 
discbar{;in<g^  the  jury  under  these  circum- 
atances,  will  not  operate  so  as  to  discharge  the 
prisoner  from  any  future  trial  for  the  same 
offence. 

It  seems  that  an  opinion  did  once  prevail, 
that  a  jury  once  sworn,  and  charg^ed  in  any 
criminal  case  whatsoever,  could  not  be  dis- 
charged without  giving  a  verdict ;  but  this 
opinion  (Ray,  81,)  is  exploded  in  Ferrar's 
Case ;  and  it  is  there  called  a  *  common  tradi- 
tion' which  bad  been  held  by  many  learned  in 
the  law. 

My  lord  Coke  was  one  of  those  learned  men 
who  gaye  into  this  tradition,  as  far  at  least  as 
concerneth  capital  cases :  and  he  layeth  down 
the  rule  tu  very  general  terms,  in  the  passages 
which  have  been  cited  on  behalf  of  the  prisoners 
from  his  1st  and  3d  Institutes. 

The  same  rule  is  laid  down  in  Hale's  Sum- 
mary of  the  Pleas  of  the  Crown  (p.  S69 ;)  a 
very  faulty,  incorrect  piece,  never  revised  by 
biro,  nor  intended  for  the  press. 

But  as  bis  lordship,  iu  his  History  of  the 
Pleas  of  the  Crown,  justifieth  the  contrary 
practice,  bis  authority  is  clearly  on  the  other  side 
of  the  question.  And  his  authority  is  the  more 
to  be  regarded,  because  he  had  seen  and  well 
considered  the  passages  cited  from  lord  Coke  ; 
though  I  believe  the  rule,  as  it  standeth  in  Lis 
Summary,  hath  contributed  not  a  little  to  the 
confirming  many  people  in  Coke's  opinion. 

My  lord  Coke  layeth  dowu  the  rule  in  very 
general  terms  ;  but  he  hath  not  given  us  any 
of  the  principles  of  law  or  reason  whereon  he 
groundetb  it.  He  hath  indeed,  in  his  1st  In- 
stitute, cited  one,  and  but  one  authority,  in 
support  of  it,  and  that  authority  doth  not^  to 
my  apprehension,  in  the  least  warrant  it. 

A  man.  was  indicted  for  larceny,  (21  E.  3, 
18,)  and  upon  his  arraignment  pleaded  Not 
GiiUty,  and  put  himself  upon  tlie  country :  and 
aAerwards,  when  the  jury  was  in  court,  be 
prayed  the  liberty  to  become  an  approver,  and 
this  was  denied  him ;  for  when  issue  is  joined,  i^ 
ought  to  be  tried.  And  he  was  tried,  apd  foditd 
guilty,  and  hanged. 

This  is  the  wb^le  of  that  case.  Here  is  not 
the  least  .intimation  given  of  any  general 'prin- 
ciple, that  a  jury  once  sworn  and  charged  can- 
not be  discharged  without  giving  a  verdict; 
nor  did  the  Court,  as  I  apprehend,  go  upon  that 
principle.  It  went  upon  a  principle  quite  dif- 
ferent, a  principle  adapted  solely  to  the  case 
then  before  the  Court,  which  I  shall  mention 
presently. 

Indeed  Fitzberbert  (Corone  449,)  who  abridg- 
ctb  this  case,  doth  say,  that  the  reason  of  the 
judgment  was,  that  the  inouest  having  been 
once  charged,  couM  not  be  discharged :  which 
possibly  migh{  induce  lord  Coke  to  draw  the 
wm%  conclusion  from  that  cue. 
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But  the  reason  given  by  Fitzberbert  is  not 
the  reason  given  in  the  hook;  nor  doth  it  so 
much  as  appear  by  the  book  that  the  jury  was 
sworn.  The  words  of  the  book  are,  **  Apres 
quant  I*  enquest  fuit  icy,"  afterwanls  when 
tne  jury  was  here,  or  in  court,  whether  sworn 
or  not,  dfotli  not  appear  by  the  book.  But  whe- 
ther tlie  jury  was  sworn  or  not,  there  was  not 
the  least  occasion  to  resort  to  any  general  prin- 
ciple. That  a  jury  once  sworn  cannot  be  dis* 
charged  ;  because  there  was,  as  I  hinted  be- 
fore, another  rule  at  hand  adapted  to  the  case 
of  an  approver,  which  I  think  wholly  governed 
that  case. 

And  the  rule  was  this ;  that  a  person  wb« 
had  once  pleaded  to  issue,  could  not  af\er  that 
be  admitted  to  a  confession  in  order  to  save  his 
own  life,  by  charging  other  persons  supposed 
to  be  his  accomplices  in  the  same  fact.  For 
by  once  solemnly  denying  the  fact  upon  bis 
arraignment,  he  had,  in  the  opinion  of  those 
times,  lost  all  credit,  and  so  could  not  be  re- 
ceived as  an  ^idence  against  other  people. 

This  rule  is  laid  down  by  Stamford,  (iPf.  Cor. 
144.  B.  Bro.  Corone  43,)  and  it  prevailed  for 
a  long  time  ;  and  it  is  observable,  that  Brooke, 
who  abridgetb  this  very  case,  carrieth  the  rea- 
son the  Court  went  upon  no  farther  than  the 
law  then  went  in  the  case  of  an  approver :  his 
word^  are,  **  A  man  was  arraigned  for  felony 
and  pleaded  Not  Guilty,  and  afterwards  woufd 
have  become  an  approver,  and  was  not  sufiered, 
because  be  bad  joined  issue  before.*'  Not  be* 
cause  the  iury  was  sworn,  and  could  not  be  dis- 
charged, but  because  be  bad,  on  his  arraign- 
ment, denied  the  fact. 

Thus  then  standeth  the  case  with  regard  to 
the  single  authority  cited  by  lord  Coke:  the 
judgment  did  not  go  upon  the  general  principle 
laid  down  by  him  and  Fitzberbert,  but  upon  a 
principle  peculiar  to  the  case  of  an  approver. 

It  must  be  owned,  that  the  judges  did  in  after- 
times  abate  of  their  rigour  with  regard  to  the 
case  of  approvers :  and  did  admit  persons  to 
the  liberty  of  approving,  not  only  after  issue 
joined,  but  even  aAer  the  jury  was  sworn  and 
evidence  in  part  given ;  but  seldom  after  the 
evidence  gone  through  and  concluded ;  as  an* 

iieareth  from  several  instances  mentioned  by 
(ird  fiale.    (3  Hale,  2B8.) 

But  then  it  must  be  owned,  on  the  other 
band,  that  whenever  they  di4l  so,  they  went  in 
flat  contradiction  to  the  general  rule  laid  down 
by  Coke  and  Fitzberbert. 

I  will  only  add,  with  regard  to  this  point, 
that  the  admitting,  or  not  admitting  persons  to 
become  approvers,  was  always  considered  as  • 
nnatter  of  mere  discretion  in  the  Court ;  As  % 
matter  of  grace  and  not  of  right.  And  yet  we 
see  that  in  a  matter  of  mere  discretion,  the 
Court  did  frequently  u|H>n  the  special  circam- 
stances  of  the  case,  discharge  juries  afler  they 
were  sworn  and  charged,  and  bad  in  part  heard 
the  evidence. 

These  insUnces  therefore  must  be  considered 
as  so  many  exceptions  to  the  general  riUos 
though  I  confon  they  do  not  come  op  to  tbo 
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tioQS  therein  nentiooed  shall  i|ot  be  takeft 
after  e? idence  gti^eo,  the  prisoner,  b^  a  fa- 
TOuraUe  oonstmction  of  the  act*  bad  hberty  U 
take  exceptions  at  any  tioie  befiire  eridence. 

The  Court  ^tps  nnanimoasly  of  opinion,  thai 
the  prisoneifs  ^oiinsel  had  lapsed  their  time  fof 
takiDff  any  ezcepttoos  at  all.  That  the  proper 
time  ror  takiojg;  exceptions  is  before  is^ne  joined, 
or  at  least  before  the  jury  sworn. 

And  yet  it  bein|^  a  case  of  Wfe^  and  on  a  neir 
ac^t  of  parliament*  the  Court  did  agree  that  in. 
that  instance  only,  the  connsel  should  be  at  li« 
berty,  with  the  consent  of  the  Attorney  Oe« 
nen|),  to  take  their  exceptions ;  confimuf^  them- 
selves to  tlie  es^c^ptiobs  mentioned  in  the  act,  of 
which  they  coulq  not  bare  the  benefit  in  ureal 
of  judgment. 

The  prisoner's  counsel  declined  to  enter  into 
their  exceptions  under  that  restoclion,  and  so 
the  trial  went  on.  But  had  exceptions  under 
the  restrictions  of  that  act  been  taken  and  al- 
lowed, the  indictment  qaust  ha?e  been  quashed  ; 
and  the  jury  then  siforn  and  charged  must 
have  been  discharged  without  giving  a  verdict. 

Loird  chief  justice  Holt  did  not  craie  readily 
into  the  expedient  proposed  by  the  i^  of  the 
judges,  of  letting  the  prisoner's  counsel  into 
their  exceptions,  even  with  the  consent  of  the 
Attorney  6eneral«  snd  in  the  conclusion  de- 
clareth,  that  the  Attorney  could  not  consent  to. 
it,  unless  lie  woul|d  a)sb  consent  to  discharge 
the  jury, 

'  These  are  bis  words,  as  I  hav^  taken  th^m^ 
fh>m  the  printed  trial.  His  lordship  sprelyat  that 
time  entertained  no  doubt,  th^t  at  the  player  of 
the  prisoner  and  his  counsel,  and  wjth  the  cpii- 
sent  of  the  attorney  general,  a  jury  swora  and 
chaiged  in  a  case  v  high  treason  m^ht  be 
dtscbarged.  ^e  other  jnAgje^  present  (mho 
were  the  lord  chief  justice  of  the  Commoii 
PleaSy  the  lord  chief  baron,  and  four  of  the 
puisne  judges)  musjt  certainly  be  of  the  same 
opinion ;  otherwise  they  would  never  l^ave  given 
way  to  the  taking  of  exceptions,  which,  if 
tb^y  h^  been  allowed,  mu^t  have  ended  Ih' 
discharging'  the  jury  ;  and  at  the  same  tinM| 
could  no>  in  the  nature  of  things  have'  operatelf^ 
so  as  to  discharge  the  prison|^  from  answer- 
ing to  another  indictment  for  the  aaine  offence. 

^t  is  said,  on  the  authority  of  a  very  shof^ 
and  imperf(pct  note  in  Cartbe^,  T^^^ '^  ^ 
than  two  years  afterwards,  all  tbejudgies'  of 
Engtaind  anon  debate  vnpng  thi^sc^va  iqjipi* 
to  a  resolution,  that  in  capital  cases  a  juror  cao^ 
not  be  withdrawn,  though  anpardescoi^nt*to 
itl        " 

It  was  rery  properly  asked  hy  the  Qii«im«I 
for  the  crowu,  upon  what  pccasioii  thi^'dleMS 
among  the  judges  w^»  had  f  Whether  any  cfli^ 
wui  then  depei^ing  in  judnpenl  before  th^m 
wbifch  gave  rise  to  the  confferebee,  and  wbiidi' 
wasto  np  gofernpd  by  tl^s  resf»lutipO|  and' what 
were  th^  pacticujir  ci^umstances  ortbat  i^ui^ 
if  any  sucb  tfiere  was  ?  tliesj^  questions,  I  giyj, 

were  JW  Fop^*  •f?^«J-.  ^^^  the  true  <J- 
Unt  of  fill  ruitt  of  this  W  however  gene- 


ease  of  dischvgiitf  one  jury,  and  bringing  t)ie 
prisoner' to  his  trial  li^  another. 

But  still  they  shew  that  tlje  rule  now  con- 
tended for  on  the  part  of  the  prisoners  cannot 
be  true,  in  the  latitude  the  words  import.  And 
I  think  they  do  in  part  shew,  what  t  hinted  in 
the  beginning,  that  no  general  rale  can  govern 
the  discretion  of  the  Court  on  this  question,  in 
mil  possible  castfs  and  circumstances. 

But  this  will  appear  in  a  strongev  ^ght  in 
those  cases  ^here  the  circumstances  of  the  prir 
-•oner  appear  on  his  trial  to  he  soch,  as  that  the 
tfial  cannot  proceed  without  manifest  injustice 
to  himl 

A  great  variety  of  cases  might  be  ppt  upon 
this  head.  Bi{t  as  this  is  a  point  which  ought 
to  be  treaty  with  great  caution,  I  think  it  saler 
tp  cite  a  case  which  I  find  stated  to  my  band, 
than  to  suppose  and  argue  fjpm  any  cafes  of 
mv  own. 

'  The  cas^  I  mean  is  that  put  by  lord  Hale  (i, 
Bale,  35,)  which  was  mentioned  the  la^t  tim« 
at  the  bar. 

"  Xn  case  a  man  in  a  phrenzy  happei)  by 
Ijome  oversight  to  ^lead  to  iiis  indictment,  and 
put  himself  on  his  trial ;  and  it  apMareth  to  the 
Court  on  his  trial  that  he  is  man,  tbejudge  in 
4ispretion  may  discharge  th^  jury  of  bun ;  and 
remit  him  to  gaol  to  be  tried  afte^  the  recpr^ry 
9/  his  understanding.'* 
'  But  without   resorting  to  anthoriti^  ii^  ^ 

gain  case,  the  common  sense  and  feeling  of 
Sinkina,  the  voice  of  nature,  reason  and  lere- 
biioQ,  all  concur  in  this  plain  rule,  that  no 
inaD  is  to  be  condemned  unheard ;  and  conse- 

J'  uently  no  trial  ought  to  proceed  to  the  con- 
eipnation  of  a  man,  who  by  the  providence  of 
CM  if  rendered  totally  incapable  of  speaking 
for  biiniself,  or  of  instructing  others  to  sp^  for 
Sim.  And  common  sense  will  at  the  same 
ime  tell  us,  that  the  bare  postponing  a  trial 
under  these  circumstances,  will  not  discharge 
^  priso,ner  fh>m  a  future  trial,  when  bis  pr«- 
i^nt  disability  ahall  be  removed. 

This,  caie  i*  surely  an  exception  to  any  ge>- 
iiaral  rule  that  the  wit  of  noan  can  lay  down  on 
tH^pomt. 

^  Auotb?r  case  which  I  take  to  be  an  excep- 
tion to  the  general  riile  contended  for  in  be- 
balf  of  the  prisoners,  is,  when  by  the  iodul- 
ge^^e  of  the  Co\i.rt,  and  the  consent  of  the  At- 
Ibrney  Oen^r^l,  the  tria^  of  the  issue  goeth  off 
§fteif  the  jury  swor&and  charged;  in  order  to 
entitle  the  prisoner  to  some  ^ov^age  in  ppiot 
9f  defence,  which  m  the  rigour  9f  tn^  If  w  he 
90uld  not  o^therwise  Ve  entitfed  lo. 

And  this,  I  apprehend,  appeareth  from  the 
Ci^  pf  Ro9kwo<Ml*  lyhich  al.i^  wi^  cited  at 
|he  bar. 

In  that  Caf6  the  jury  was  sworn  and  9bi!V- 
^d,  and  the  indictment  opened  by  the  Ring's 
^uD«eI.  The  prisone(a'  counsel  then  o£r- 
ed  s^oqicv  exceptions  to  the  iodlctmeut,  ap* 
prehending,  as  they  said,  that  since  the  9fii  of 
f  th  king.  William  declareth  that  the  excep- 
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f»e,  i«  a  great  meaiore,  adja'sted  b^  the  drcum-  k 
Stances  of  the   caae  ander  consideraUon,  atj 
the  time  wh^  the  rule  appears  to  be  giveu.     |* 
It  weemn  endeavours  have  been  used  to  come ' 
at  the  oecessary  light  in  these  particulars,  but  j 
to  DO  purpose.    .Only  it  is  saia  upon  the  au- ; 
t^ority   of  a   MS.  of  a  late  learned  judge ' 
(Tracy),  that  this  resokitioo,  smong  others, 
was  taken  upon  a  conference  among  tne  judges 
in  relation  to  an  indictment  against  the  then 
sh^fis  of  Londeii  for  a  bare  misdemeanor;' 
but  what  were  the  circumstances  of  that  case, . 
or* what  became  of  it,  doth  not  appear.    And : 
therefore  I  freely  dirn,  tbis  extrajudFcial  opi-' 
nioh  jffor .  with  regard  to  capital  esses  it  is  ex- , 
trajodicial)  weigheth  ?ery  little  with  me  in  the 
present  question ;  and  doth  by  no  means  shake 
the  antboriCy  of  Rookwood's*  case,  [vol.  13, 
p.  139.]  which  I  take  to  be  a  case  very  nearly 
m  point  with  the  present ;  and  moreover  was  a 
case  where  the  point  did  judicially  come  be- 
lore  the  Court,  and  in  which  the  Court  had  the 
assistance  of  very  able  couniel  on  both  sides  of 
the  question. 

*  Holt's  and  Tracy ^s  opinions  in  1704,  lb 
the  Case  of 'Anne  Havrkins/were  as  fbUdWeth : 

MTr.  Justice  TVacy's  MS.  having  been  citea 
in  the  foregoing  case  by 'f  he  brisoner's  cOon- 
ael,  and  taken  some  notice  m  bjf'the  Cburt^  I 
tbink  it  not  amiss  to  sulnoin  ^m  the  saine 
lis.  which  I  had  not  then  seen,  k  report  of  the 
fblkHvingcase:  ^,       .  w,        . 

,  *<  At  the  sessibns  at  tbe  Old  Bailej  befbi^ 
faster'term  170^,  Anne  Bawkips  was  iiidicteil 
for  breaking  the  mansion  bouse  of  SamuelStory  < 
in  the  night  time.  It  appeared  on  evidence! 
that  the  house  belonged  to  the  Afridkn  Com- ! 
pany ;  that  Story  was  an  officer  of  the  com- 
pany, and  that  he  and  many  other  persons,  as 
offidefs  of  the  company,  fM  separate  apart- 
mente  in  the  hodse  in  which  tb^mhabitea'and 
lodffed  ;  '«id  that  the  apartment  of  Story  wks 
broke  open.  It  was  held  by  66lt  chief  jus- 
fiee,  myself,  and  baron  'Bury,  that  the  apart- 
ment of  Story  conid  not  be  called  his  man- 
MOO'hbnse,  because  he  and  the  others  inhabit 
in  the  house  merely  as  officers  and  servants  of 
this  company;  Und  thereupon  the  tnry  was 
dfseharged  of ^  this  indiiitment,  and  it  Was 
kmiindM^  and  laid  to  be  the  faiansion  hott^  of 
the  bamtmnv." 

The  record  hath  been  look^  into;  h  wMr- 
rauietfa  the  report  of  the  leamid  jodge  in  the 
Imbsfluitial  jhfrts  bf  it.  thodgh  In  soffie  points  it 
h  deftctire.  Tin»  bilh  were  ih  ikct  prefert«d 
ligMH  the  wmnan ;  this  first  fbr  bnrglahr  ttnd 
hre^  in  the  d^elRng  hbuse  Of  Samuel  Story, 
ib'wbi<ih  she  plteded  r^ot  gnitty,  and  put  her- 
Mlfupon  thecountry ;  the  second  for  borglkiV 
hndMrci^ny  In  the  tnausion  houseof  the  AfH- 
tei  Cdhlprfhy,'in  which  she  is  char^^d  to  have 
«oipibUted  the  burglary  upon  the  i^me  day,  and , 
io  Httve  stoten  thb  yerv  same  ^o6ds,  as  m'the 

ItappiBafMh  npon  nils  second  bill,' tUhtfiiTe  I 
Hhb  wtqjMtd  of  the  b&tfgMi^thid  fbtmd^tty  < 
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¥lif  *nly  dtfTerence  betv^eefi  the  carts  tk 
this:  llookwood  could-oot  have  biid  the  benefit 
of  bis  eteeptions  without  the  indulgence  of  the 
Court,  ana  consent  of  the  Att<A'ney  Generli]: 
wliereas  the  prisoners  at  the  bar  mtgbt,  in  my 
opinion,  have  had  the  fall  benetitof  their  point 
of  law  without  either.  I  need  not  repeat  what 
I  said  on  this  head  the  last  time  I  spoke  of  this 
matter.  But  as  a  doubt  arose  on  that  point, 
the  expedient  now  under  considerattion  was 
thought  of.  This  expedient  the  Court  cam* 
into  at  the  prayer  of  the  prisoners  and  their 
^uosel,  and  with  the  consent  of  the  Attorney 
Creneral. 

Not  tobrinff  the  prisonei^'  lives  twice  in  jeb- 

Sardy,  (which  is  one  great  incoovenience  of 
ischargiog juries  hi  capital  cases^  biit  inerely 
in  order  to  give  them  one  chance  lor  their  lives, 
which  It  was  apprehended  tbey  bad  lost  by 
pleading  to  issue. 

Nor  was  it  done  to  post|)one  their  trials  to  an 
niireasonable  distance,  whto  their  wifnesses 
might  be  dead  or  wearied  out  by  a  long  and  ex- 
pensive attendance,  (which  is  another  great  tn- 
con'veni^ce  which  may  attend  the  discharging 
of  juries  at  discretion,  and  was  an  ingredient  of 

f'reat  hardship  in  the  caseof  Whitebread  an^ 
'enwick)  but  in  order  to  brinff  them  to  a  trial 
with  all  the  spM  that  might  oe,  in  case  their 
plea  should  be  over -ruled.  And  accordingly 
they  were  tried  the  Very  next  ifay,  as  soon  as 
judgment  was  given  on  tneir  plea. 

Upon  the  whole,  my  opinion  is,  that  all  ge- 
neral roles  touching  the  administration  of  jus- 
iice  nnist  be  so  understood,  as  to  be  made  con- 
sistent with  the  fundamental  principles  of  jus- 
tice. And  consequently  all  casM  Where  ti 
strict  adherence  to  the  rule  would  clash  with 
those  fundamental  principles,  are  to  be  consi- 
dered as  so  many  exceptions  to  it.  The  cases 
I  have  irtentionedj  and  many  otbersthat  might 

of  the  laroeniy.  But  it  doth  not  appear  by  any 
entry  on  the  first,  that  the  Court  proceeded  on 
it  farther  than  the  reodving  and  recording  her 
plea,  and  remanding  her  to  Newgate,  probably 
'till  the  second  amerided  bill  '^oufd  be  pre]>«rbd 
and  sent  to  (he  grand  jury.  Bat  certainly  H 
Is  more  reasonable  to  impbte  thisdefect  to  tbfo 
neglect  of  tho  cH£cer  Whb  oifaMed  to  make  Ibto 
proper  eritry,  than  io  Imagine  that  the  learned 
judge  was  totally  mtetakiSn  in  a  plain  matter  dlT 
fillet,  fklHogS^thln  his  o^n  knowledge. 

Another  CihsdUsffince  trhich  may  lNlg«t 
ibmedottbt,  mijgfht  be,  and  probably  #as,  ov^lMkr 
to  Riere  accident.  The  first  bill  is  now  fddlW 
upon  the  file  kmong  the  Indictments  of  (tRs 
then  next  preceding  sMidiis  (March  Qthiiob). 
^ut  it  ought  to  be  reinembered  that  neither 
Holt,  Tracy  nor  Bary  attended  at  thkt  tltfi«*; 
and'tW  it  app^reth  by  the  rocord,  that  they 
did  attendat  the  fblloWuig sessidns.  At  wbton 
time,  according  to  the  judge's  -Mport,  tifc 
point  came  under  ednsid<!ratfon,'  u^  'evMuda 

Hn  the'first  bill,  And  the  rieconrsMiendia} 
direction  of  the  Cburt  wttS  frMtM. 
Edituin*        ^  •  "^^    . 
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be  mentioned,  are  exceptions  to  the  general , 
rule  insisted  on  in  behalf  of  the  prisoners.* 

The  case  at  bar  is  I  think  an  exception  to 
that  rule  ;  and  at  the  same  time  standeth  clear 
uf  the  inconvenences  inentioned  by  the  pri- 
soners' counsel. 

The  dischar(;ingf  the  jnry  in  this  case  was 
Bot  a  strain  in  favour  of  prerogative,  it  was  not 
done  to  the  prejudice  of  the  prisoners ;  on  the 
contrary,  it  was  intended  as  a  favour  to  them. 

In  that  light  I  say  it  was  considered  by  the 
Court,  in  that  light  it  was  considered  by  the 
prisoners  and  their  counsel,  and  accordingly 
they  prayed  it;  and  in  that  light  Mr.  Attorney 
General,  with  his  usual  candour,  consented  to 
it. 

And  in  that  light  I  know  of  no  objection  in 
point  of  law  or  reason  to  it.  And  therefore  1 
am  of  opinion  that  judgment  ought  not  to  be 
arrested. 

*  The  following  Case  of  Gould  and  his  wife 
is  one  of  the  exceptions  to  the  general  rule. 
The  introductory  observation  that  till  a  verdict 
either  of  acquittal  or  conTiction  is  given,  no 
trial  has.  been  had,  should  not  have  been  stated 
without  limitation.  As  it  stands  it  seems  to 
support  those  cases^  of  which  Mr.  Justice  Foster 
most  truly  said  that  they  ought  never  to  be 
drawn  into  example. 

**  Nothing  is  so  clear,  as  that  no  one  shall  be 
tried  twice  for  the  same  offence,  but  till  a  ver- 
dict, either  of  acquittal  or  conviction  is  given, 
no  trial  has  been  had.  A  remarkable  instance 
to  illustrate  this,  happened  at  Dorchester  sum- 
mer assize,  1763 :  no  account  of  which  being 
in  print,"  [one]  *<  may  be  added  here.  One 
Crould  and  nis  wife  were  indicted  for  the  rour- 


The  difference  of  opinion  in  the  Court  relat- 
ing to  their  cases,  it  is  thought  saved  their  lives ; 
for  they  were  not  executed,  but  pardoned,  on 
condition  of  being  sent  abroad. 

der  of  a  parish  apprentice ;  at  the  trial,  before 
all  the  witnesses  indorsed  ou  the  indictment 
had  gone  through  their  evidence,  one  of  the 
jury  dropped  down  in  a  fit,  and  was  carried  out 
of  court;  but  not  being  in  custody  of  a  bailiff, 
the  whole  jury  was  necessarily  discharged. 
The  judges  on  that  assize  were  Both  clearly  of 
opinion,  that  the  prisoners  were  not  discharged 
by  this  accident,  this  being  no  trial  at  all ;  but 
as  the  case  was  uncommon,  if  not  new,  the  pri- 
soners were  remanded  till  the  next  assize,  in 
order  to  lay  the  case,  in  the  mean  time,  before 
the  twelve  judges.  The  twelve  judges  were 
afterwards  unanimously  of  opinion,  that  the  ac- 
cident which  happened  to  the  juror  was  no  bar 
to  any  future  trial :  the  prisoner^i  were  accord- 
ingly tried  at  the  next  Lent  assize,  and  acquit- 
ted on  evidence.  At  the  time  the  accident  hap- 
pened, and  the  jury  were  discharged,  it  was 
contended  by  the  prisoners'  counsel,  that  the 
prisoners  were  absolutely  discbai^ed  by  this 
event,  and  could  not  have  their  lives  brought 
again  into  jeopardy  :  and  Eliz.  Meadow's  Case, 
in  Mr.  J.  Foster's  Discoor.  p.  76,  was  insisted 
on  as  an  authority.  8he  was  seized  with  pangs 
of  labourduring  her  trial,  and  was  thereupon  or- 
ed  back  to  prison,  and  the  jury  discharged. 
But  J.  Foster  said  afterwards,  in  talking  over 
the  above  case,  that  (though  he  had  by  accident 
omitted  it  in  his  nrint^  report)  her  pains 
going  off  she  was  afterwards  tried  on  the  same 
mdictment  that  very  session."  Eunomus,  Note 
to  Dialogue  3,  p.  387,  line  4. 


515.  The  Trial  of  James  Bradshaw,  for  High-Treason,  at  St.  Mar- 
garetVhill,  Southwark,  October  27 :  20  George  II.  a.  d. 
1746. 


JaM£8  BRADSUAW  was  indicted  for  high 
treason,  Ike,  The  counsel  for  the  king  opened 
the  indictment,  that  the  prisoner  at  the  bar 
stood  indicted  by  tbe  name  of  James  Bradshaw, 
for  hi^h  treason,  in  compassing  and  imagining 
the  kmg's  death,  adhering  to  his  majesty's 
enemies,  and  levyui^  (with  otlior  false  traitors) 
a  crnel  and  destructive  war  in  these  kingdoms, 
&c. '  And  the  treason  was  laid  to  he  committed 
OD  the  10th  of  November,  at  Carlisle,  in  the 
county  of  Cumberland,  in  the  nineteenth  year 
of  bis  majesty's  reign,  a^inst  Uie  duty  ot  his 
allegiance,  against  die  kmg's  peace,  and  the 
^rms  of  the  statute,  &c. 

Then  sir  John  Strange  set  forth,  that  the 
prisoner,  contrary  to  bis  allegiance  to  our  sove- 
reign ,lord  king  George  the  second,  met  at 
Manchester  to  raise  a  regiment,  which  the 
Pretends  intended  to  distinguish  bjr  the  name 
of  the.  Manchester  regiment,  of  which  Town- 
ley,  who  was  lately  executed,  was  made  colo- 


nel, and  that  the  prisoner  Bradiihaw  accepted 
of  a  captain's  commission  in  tl>e  said  regiment, 
and  acted  as  such  ;  that  afterwards  he  marched 
with  the  said  regiment  to  Derby  in  a  hostile 
manner,  aid  in  a  highland  dress,  armed  with 

Kistols  and  a  sworci,  a  white  cockade  on  his 
onnet :  that  he  paid  his  company  and  exer« 
cised  them:  that  afterwards  he  retreated  with 
the  rebel  army  Irom  Derby  to  Manchester,  and 
from  thence  to  Clifton-Moor,  where  he  in  a 
skirmish  headed  his  men  against  the  duke*8 
troops :  That  when  he  came  to  Carlisle  he  ofteu 
waited  on  the  ynung  Pretender's  levee  :  that 
when  the  rebels  found  themselves  ck>sely  pur- 
sued by  his  royal  highness  the  duke  of  Cum- 
berland, there  was  a  council  of  war  directly 
held  amongst  them,  which  part  of  their  army 
should  march  for  Scotland,  and  what  number 
should  stay  in  the  garrison  at  Carlisle,  to  se; 
cure  a  retreat  for  the  rest  of  the  rebels. 
Tbe  prisoner,  to  pursue  bis  avowed   disr 


417] 


^  High  TreaMH* 


A.  D.  1746. 


[418 


lojalljr  to  the  present  hiiippy  establishmcntt 
ciesred  be  luigbt  go  on  with  the  rebels  to  Scot- 
laudy  and  accordingly  did  go  with  them  in 
their  route  to  Glasgow,  waa  at  the  battle  of 
Falkirk,  where  was  such  a  storm  of  bail  and 
rain,  that  bis  majesty's  men  could  not  prime  or 
discharge  their  pieces:  from  thence  be 
marched  with  the  rebel  armjf  to  Stirling, 
thence  to  Perth  and  Strathbogie,  and  finally 
was  at  CaUoden  Moor,  in  the  lord  Elcbo's 
troop  of  horse,  commonly  called  the  Preten- 
der's Itfe-gnanls,  where  he  was  taken  a  priso- 
ner by  bis  majesty's  troops.— -To  prove  which 
he  called  the  following  witnesses. 

Samuel  Maddox  being  sworn,  said,  That  Mr. 
Bradshaw,  the  prisoner,  was  at  the  Bell  in 
Manchester  (the  young  Pretender  being  pre- 
aeni)  where  was  a  consultation  to  raise  a  regi- 
ment of  foot,  for  which  Mr.  Murray,  the  Pre- 
tender's secretary,  delivered  a  commission  for 
that  end  ;  and  that  Francis  Townley,  a  Roman 
Catholic  gentleman,  was  appointed  colonel 
of  the  said  regiment,  which  was  to  be  called 
the  Manchester  regiment;  and  that  Mr.  Brad- 
shaw was  nominated  captain,  and  himself  (Mr. 
Haddoz)  was  also  appointed  an  officer;  that 
afterwards  be  inlisted  several  private  men 
and  voluutecrs  into  the  said  corps ;  that  he  saw 
the  prisoner  march  with  the  rebel  army  to 
Derby,  and  from  thence  back  again  to  Man- 
chester (when  they  found  his  royal  highness 
the  duke  of  Cumberland's  army  was  near 
them,)  and  from  thence  to  Carlisle,  in  a  high- 
land dress,  with  pistols  and  a  sword  by  his  side, 
and  a  white  cockade  in  his  bonnet :  that  at 
Carlisle,  when  the  yonng  Pretender  bad  sent 
for  tbe  officers  of  the  Manchester  regiment,  to 
take  his  leave  of  them,  and  to  direct  them  how 
to  act  if  attacked  by  his  majesty's  forces,  tbe 
prisoner  was  there  m  the  chamber ;  but  on  ac- 
ooootofsome  misunderstanding  between  him 
and  Townley,  the  prisoner  refused  to  stay  be- 
bind  with  the  rebel  army  at  Carlisle,  and  de- 
sired tbe  young  Pretender  would  permit  him 
to  go  on  with  them  to  Scotland  ;  and  that  ac- 
cordingly the  prisoner  did  march  out  of  the 
gates  of  Carlisle  to  go  with  the  yoimg  Pre- 
tender to  Scotland. 

Jwfut  Patterson  being  produced  and  sworn, 
taid,'^  That  Mr.  Bradshaw,  the  prisoner  at  the 
bar,  marched  with  the  rebel  army  from  Man- 
chester to  Derby,  armed  with  pistols  and  broad 
swords,  drums  beating,  pipes  playing,  colours 
flving,  and  retreated  with  them  from  Derby  to 
Manchester,  and  from  thence  to  Carlisle,  which 
place  he  left  (upon  some  discontent  with  col. 
Townley,  who  commanded  the  Manchester 
regiment  alider  the  young  Pretender)  to  go  in 
the  rebel  army,. and  then  be  engaged  as  volun- 
teer in  lord  Elcbo's  troop  of  horse  ggards,  who 
were  esteemed  the  life-guards  to  the  young 
Pkctender. 

JBepfy  Oibton  was  also  produced  and- sworn, 
who  taid,  That  he  himself  was  unfortunately 
seduced  into  the  rebel  ampy,  and  entered  into 
lord  Elcbo's  troop  of  horse-guards ;  that  the 
uriaonery  Mr.  Bradshaw,  nutfched  wi^  them 
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as  a  private  man  in  the  ssid  corps ;  that  the 
troop  was  drawn  up  at  the  battle  of  Cullodeo^ 
and  that  he  there  saw  the  prisoner  on  horse- 
back in  the  said  troop,  with  nistols,  and  a  broad 
sword  by  his  side,  and  a  w-bite  cockade,  and 
that  he  continued  with  the  said  troop  till  he  waa 
taken  prisoner  by  his  royal  highness  the  duke 
of  Cumberland's  army. 

Then  Captain  Afoore,  an  officer  in  the  duke 
of  Cumberland's  army,  was  examined  on  oath, 
and  gave  the  Court  the  following  account  of  the 

Erisoner :  That  he  saw  the  prisoner  (whom  he 
ad  been  acquainted  ^ith  at  Manchester)  be- 
yond the  wood  of  Cullodeq  Moor,  and  told  him, 
that  be  was  sorry  to  see  him  in  such  bad  com- 
pany, having  had  orders  from  his  royal  high- 
ness the  duke  of  Cumberland  to  take  an  ac- 
count of  all  the  officers  and  soldiers  that 
should  be  made  prisoners ;  that  Mr.  Brad- 
shaw said  he  was  a  captain  in  the  Manchesler 
regiment,  but  afterwards  (on  the  road  to  In- 
verness) he  said  that  he  belonged  to  lord  Blcho'a 
troop  of  life-guards.' 

After  they  had  gone  through  the  witnesses 
for  the  crown,  Mr.  Jodrell  and  Mr.  Ford,  who 
were  counsel  for  the  prisoner,  stood  up  and 
pleaded  on  his  behalf,  admitting  that  what  the 
evidence  for  the  king  had  said  was  true,  that 
the  prisoner  did  unfortunately  engage  himself 
in  the  rebel  army,  and  did  march  With  iheni 
from  Manchester  to  Derby,  and  from  thence 
retreated  with  them  to  Manchester,  and  so  on 
to  Carlisle,  and  then  accompanied  them  to 
Scotland,  until  they  came  to  Uulloden  Moov^ 
where  he  was  taken  prisoner ;  but  that  the 
unfortunate  gentleman  at  the  bar  bad  been 
troubled  with  an  insanity  of  mind  from  hia 
youth,  so  that  be  was  non  compos  mentis,  and 
consequently,  if  they  should  prove  it,  he  could 
not  be  deemed  guilty  of  tbe  high  treason  laid 
in  the  indictment :  for,  said  they,  he  hath  beea 
melancholy  from  his  childhood,  and  in  his  ap- 
prenticeship endeavoured  to  destroy  himself  by 
flinging  himself  out  of  the  window  ;  and  we 
shall  be  able  to  prove  that  once  he  did  fliqff 
himself  out  of  the  window,  that  he  attempted 
to  kill  the  worthy  gentleman  his  master,  that 
he  bath  been  confined  in  a  madhouse  for  these 
lunatic  pranks,  thataftei  the  expiration  of  bis 
apprenticeship  he  married  a  fine  lady,  whom 
he  dearly  loved,  and  on  whose  death  his  in- 
sanity of  mind  increased  ;  •  that  the  rebels  es- 
teemed him  no  other  than  a  lunatic,  first  giving^ 
him  the  titular  name  of  a  captain  in  their  Man- 
chester regiment,  where  he  sometimes  marched 
in  the  columns,  and  sometimes  rambled  front 
tbem,  and  at  other  times  a  private  man  in  lord 
Elcbo's  troop  of  horse,  and  sometimes  he  was 
left  behind.  We  shall  likewise,  says  he,  be 
able  to  prove  to  your  lordship's  satisfiictiony 
and  the  Court,  that  this  unfortunate  gentleman, 
after  the  death  of  his  only  son,  was  in  such  a 
mad  condition,  that  he  was  strapped  down  to 
his  bed,  and  a  watch  set  over  him,  to  prevent 
him  from  injuring  himself,  and  those  about 
him ;  and  quoted  a  case  from  lord  chief  jus- 
tice Hale,  wherein  it  is  mentionedi  that  a  per- 
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ton  infltne  in  mind  «miikH  be  deemed  gniitj  of 
treason  or  felony. 

Then  Thomas  Butrdtdl  WM  caHed  and 
vworn,  who  said,  That  be  lerred  his  apprentice- 
ship with  the  prisoner,  to  Mr.  Worral,  a  Man- 
chester factor  in  Lawrence -lage,  in  London  ; 
that  when  he  canoe  out  of  his  time  be  went 
down  to  Manchester  to  set  up  for  himself  with 
a  handsome  fortune ;  that  in  part  of  his  ap- 
prenticeship he  lav  in  the  same  bed  with  the  pri- 
soner, who  used  often  to  jump  out  of  the  bed,  and 
•kip  about  the  room,  like  a  mndman,  and  sereral 
times  attempted  to  junp  out  of  the  window ; 
that  he  (the  evidence)  was  in  danger  of  his 
life,  and  particularly,  one  time  he  caui^bt  him 
hy  the  throat,  in  such  a  manner  as  had  like  to 
have  destroyed  him,  whereupon  he  complained 
Co  his  master,  who  ordered  them  separate  beds : 
that  at  another  time,  his  master  called  him  to 
•D  account,  to  settle  the  books,  and  make  up 
his  cash,  when  the  prisoner  attempted  to  stab 
his  master  with  a  penknife,  and  that  he  was 
discharged  from  his  master  before  the  time  of 
liis  apprenticeship  was  out. 

[Cross- eicamined .] 

The  witness  admitted  that  he  did  business 
•oroetiroes  very  regular  for  his  roaster ;  and 
that  he  was  deficient  in  his  cash ;  hut  that  he 
(the  witness)  was  obliged  to  put  the  poker, 
tongs,  6re-8hovel,  end  chairs  out  of  the  room, 
to  prevent  him  from  doing  any  mischief,  and 
that  he  used  to  walk  in  his  sleep. 

Then  the  judge  asked  this  witness,  if  the  pri- 
iwner  used  to  get  drunk  ?  which  he  conid  not 
deny. 

fithn  DttTu  was  examined,  and  ssid,  he  had 
known  the  prisoner  16  years ;  that  he  used  to 
be  oat  of  his  mind  in  the  night,  and  heard 
him  make  a  noise  inwardly  ;  and  that  he  was 
often  strapped  down ;  but  being  cross-examined 
by  the  Attorney  General,  he  admitted  that  his 
being  strapped  down  was  to  prevent  him  from 
walking  in  his  sleep ;  and  that  the  prisoner 
used  to  help  to  fix  the  straps,  which  in  the 
morning  be  used  to  unloose  himself. 

CharUi  Jemagan  said,  that  there  were  iron 
bars  put  in  the  window  to  prevent  the  prisoner 
from  jumping  into  the  streets,  and  that  he  was 
often  strapped  down  for  the  like  consequences. 
He  often  appeared  in  the  day -time  melancholy, 
and  bad  on  bim  the  symptoms  of  a  man  out  of 
ibis  mind.  The  witness  (being  cross  -examined) 
•dmitted,  that  he  kept  his  books  regular,  that 
lio  drew  bills  of  exchange  that  were  always 
bonoored  by  bis  correspondents,  who  made  no 
liesitatioo  on  account  or  his  infirmity ;  bat  at 
other  times  be  was  attended  by  the  doctors  for 
liis  disorder  of  mind. 

Mr.  WortingtoHf  a  clei^vman,  brother-in- 
law  to  the  prisoner's  deceased  wife,  said  the  pri- 
•oner  was  disordered  in  his  mind,  that  be  often 
laid  with  him,  that  he  was  strapped  down  in  the 
night,  to  prevent  him  from  doing  mischief. 
That  once  he  seized  him  by  the  throat,  and  if  he 
bad  not  been  a  strong  man,  he  would  have 
killed  him ;  and  that  ne  once  jamped  out  of 
^  windoir  Vki  bruiaod  hiiiiself. 
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Being  cross-examined  by  the  Atlomey-Ge» 
neral,  if  his  being  strapped  down  was  not  10 
prevent  bis  hurting  himself  in  bis  sleep,  and 
if  he  did  not  ose  to  walk  in  his  sleep  f  tho 
witness  appeared  pnzzled  to  answer  the  qoeo* 
tion,  till  the  Lord  Chief -Justice  demanded  it 
categorical  answer,  whether  his  illness,  or  in* 
sanity  of  mind,  was  any  otherwise,  than  from 
fits,  or  walking  in  his  sleep  f  The  witness,  after 
being  asked  the  qnestion  six  or  seven  times, 
with  some  hesitation  answered  in  the  affir- 
mative. 

Then  Mr.  Aoi^,  a  oonntry  farmer,  was  pro-* 
duced  and  sworn,  and  said  the  prisoner  came  to 
his  house,  seven  miles  from  Manchester,  six 
months  before  the  rebels  came  there,  to  be  re- 
tired, and  take  physic  for  bisillness ;  that  he  did 
several  frantic  tricks  that  apjieared  to  bim  to  be 
the  acts  of  a  lunatic ;  bat  bemg  cross-examined 
by  the  Solicitor-General,  what  particolar  in- 
stances he  could  give,  be  said,  one  day  be  ad- 
vised him  to  plow  the  field  the  wrong  way,  hnt 
could  not  remember  any  other  acts  of  frenzy  ; 
but  insisted,  that  he  used  to  walk  up  and  down 
in  the  day-time  melancholy,  and  sometimes 
walked  in  his  sleep. 

Jane  Rkhardson  was  produced  and  swora, 
who  deposetb.  That  she  lived  as  servant-maid 
with  the  prisoner  several  years ;  that  he  wag 
very  fund  of  his  wife,  and  that  in  bis  fwazy  be 
used  to  come  into  her  room,  and  without  pro- 
vocation tear  off  her  cap,  and  pull  her  by  the 
hair  of  her  head ;  that  he  used  to  be  distracted 
a  week  together,  sometimes  woald  go  into  bis 
wife's  chamber,  when  she  was  in  bed,  and  puU 
ofi^all  the  clothes,  and  fling  them  aboat  tbe 
room  ;  and  that  at  Manchester,  he  had  jumped 
out  of  the  window ;  so  that  tbey  contrived 
straps  to  tie  him  down  in  his  bed. 

[Here  she  opened  a  handkerchief  with  twf 
sets  of  straps,  and  shewed  them  to  the  Coait.j 

These  straps,  says  she,  I  made  myself;  one 
set  we  kept  at  home,  to  tie  him  down  in  bis 
l^d  at  nights,  to  prevent  him  from  hurting 
himself,  or  any  body  else ;  and  the  other  oei 
he  carried  with  him  when  he  intended  to  lay 
abroad ;  that  when  the  rebels  came  to  Man- 
chester, and  some  of  them  in  his  parlour,  ah* 
went  into  the  room  to  ask  him  bow  he  did ; 
upon  which  lie  got  up,  and  pulled  the  cap  on 
her  head,  and  that  she  thought  him  a  Innatie* 
She  ftirther  added,  that  his  wife,  on  her  death- 
bed, desired,  that  she  (the  witness)  would  livo 
with  her  husband,  oo  accoont  of  bis  weakneso 
of  mind,  to  take  care  of  bim ;  bdt  on  ocOOooi 
of  his  rough  asage  to  her,  she  bad  soma 
thoaghts  of  leaving  him  jost  before  the  rebelf 
came  to  Manchebter :  She  likewise  added,  that 
tbe  prisoner's  illness  bod  increased  since  thf 
death  of  bis  child. 

The  counsel  for  the  crown  not  being  ap- 
prised that  the  prisoner  would  make  sach  a  de« 
fence,  occasioned  some  debate,  whether  they 
should  examine  more  witnesses,  and  the  Cotirt 
agreed  they  had  a  right  to  examine  witnesses 
80  for  OH  to  prove  the  priso&er  ceinpof  mcntih 
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firoco  the  tine  of  enlertag  into  the  rebclUon,  to 
Cbe  time  of  bis  being  taken  prisoner  at  CuUoden. 

Sir  John  Strange  then  called  Samuel  Mad* 
dox  ;  but  first  obsenoed  to  tbe  Court  and  jurv, 
that  to  him  tbe  prisoner  appeared  to  be  the 
wisest  man  in  the  ManchestA  regiment,  for 
none  but  madmen  woold  eater  into  such  a 
lebellioo  agninst  so  good  and  merciful  a  prince, 
who  bsd  Tidated  no  man's  property,  and  who, 
during  a  long  reign,  bad  never  invaded  the 
rights  and  liberties  of  the  subject  ;  but  if  an 
instance  oouM  be  given  of  tbe  wisdom  of  any 
of  those  people,  who  bad  madlj  engaged  in  tiie 
rebellion,  it  was  tbe  prtsone r,  who  refused  to 
stay  with  tbe  <rtliers  at  Carlisle,  where  there 
wan  all  tbe  probability  tliat  could  be  of  their 
being  taken  by  the  duke  of  Cumberland,  to  be 
ddiveied  up  to  the  justice  of  their  country, 
•oroo  of  wnom  had  already  been  executed, 
and  more  like  to  undergo  the  same  fate,  which 
the  prisoner  hoped  to  avoid  by  tbe  retreat  ho 
made  with  the  rebels  into  Scotland. 

Samuel  Maddox  being  re-examiu^,  said, 
Hint  tbe  prisoner  was  his  captain,  and  in- 
Teigled  him  into  tbe  rebel  army  ^  that  being 
short  of  money,  and  discontented,  tbe  prisoner 
gave  bim  a  guinea;  that  he  never  knew  the 
prisoner  ont  of  his  mind ;  that  oAen  he  used  to 
•end  to  Meddox's  roaster,  who  was  an  apo- 
thecary, for  medicines  tliat  were  cooling, 
which  he'  apprehended  to  be  for  no  other  use, 
than  aAer  hard  drinking  ;  that  tbe  prisoner  bad 
aometimea  been  afflicted  with  fits,  but  never  to 
continue  so  as  to  deprive  him  of  his  senses,  so 
aa  not  to  know  whether  ho  was,  or  waa  not, 
engaging  in  a  rebellious  act. 

My  Lord  Chief  Justice  then  summed  np  the 
evidence  in  a  ver^  learned  manner,  and  ex- 
l^ained  the  quotations  out  of  Bale's  Pleas  of 
the  Crown ;  and  without  gohig  out,  the  iury 
brotight  the  prisoner  in  Guilty. 

Jamea  Bradshaw,  aged  29  years,  was  de- 
■cended  firom  very  substautial  and  reputable 
parents,  hisfiither  neing  a  large  dealer  at  Man- 
chester in  Lancashire,  who  having  but  an  only 
child,  (this  an  fortunate  person)  lw»  gave  him  a 
liberal  education,  by  putting  him  to  the  free 
school,  where  be  learnt  writing  and  arithmetic, 
•nd  niade  a  considerable  progress  in  the  clas* 
•ica.  His  father  then  sent  him  to  London^ 
James  diusing  to  be  a  tradesman  rather  than 
go  to  the  university,  of  which  he  had  his 
choice ;  and  accordingly  was  bound  apprentice 
to  Air.  Charles  Worrai,  an  eminent  Manchester 
llMStor  at  the  Golden  Ball  in  Lawrence- lane 
near  Cheapside,  where  he  continued  six  years, 
well  respected  by  his  master  and  the  custo- 
ners,  being  rery  diligent  aod  obliging  in  the 
biiainess ;  and  by  the  yoting  gentlemen  in  the 
neighbourhood,  and  through  the  whole' circle 
of  liio  acquaintance  was  very  well  belovetl, 
bcbg  a  vefv  facetious,  good-natured  young 
felh>w.  In  the  sixth  year  of  his  time,  a  young 
lady,  daoghter  of  Mr.  Waggataffi  a  wealthy 
0sntlemaB  of  Manchester,  coming  to  London 
10  He  aoflie  of  hiir  orgpaintanto  aa  w«U  aa  tbe 
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faahiona  and  cnrioaitiea  of  this  place,  Mr«^ 
Bradshaw  had  frequent  opportunities  of  visit* 
ing  her,  and  waiting  upon  her  to  all  tbe  gaji 
and  polite  places  of  diversion  which  this  place 
afforded  J  he  at  length  informed  her  of  bis  af-« 
fection  (or  hqr,  and  that  his  intentions  were 
honourable ;  if  she  could  like  him  for  a  hoa^ 
band,  be  shonld  think  himself  the  most  happji 
man  in  tbe  world :  After  several  overtures  and 
addresses  of  this  sort,  the  young  lady  kindlji 
answered,  that  if  both  their  parenta  approved 
of  it,  she  woold  consider  on  it ;  and  Mr.  Brad- 
shaw growing  very  much  in  her  fikvour,  sbo 
desired  him  to  write  to  Manchester  about  it* 
which  he  did  accordingly  ;  but  before  he  ro* 
ceived  an  answer  to  bis  letter,  be  bad  advice 
that  his  father,  who  had  been  some  time  in  4 
bad  state  of  health,  was  so  very  ill,  that  bis  life 
was  despaired  of.  On  this  he  determined  lo 
go  down  to  Manehester ;  and  acqfuaintiag  his 
master  with  his  intention,  and  of  bis  fa^ 
therms  illness,  Mr.  Worrai  generously  con- 
sented thereto ;  aod  moreover  told  bim,  that  if 
his  father  did  not  get  over  bis  illness,  or  coo* 
tinned  so  long  ill,  that  his  absence  might  bo 

{irejudicial  to  the  business,  he  should  be  a| 
iberty  with  respect  to  serving  out  the  re* 
mainder  of  hia  time,  imd,  that  he  should  bo 
glad  to  see  him  well  settled  where  there  was  a 
good  established  trade.  Soon  after  his  arrival 
at  Manchester  his  father  expired,  aod  left  him 
in  possession  of  a  considerable  fortune  to  carry 
it  on  ;  and  after  he  had  made  a  decent  burial 
for  bis  father,  he  then  renewed  bis  add^Ctes  to 
Miss  Waggstaff,  and  in  a  little  time  was  mar-* 
ried  to  her,,  with  whom  he  had  a  handsome 
fortune,  and  an  accomplished  lady,  sufficieot  to 
make  any  reasonable  or  prudent  mau  happy,  in 
the  state  of  matrimony. 

Not  long  after  he  entered  into  partnership 
with  Mr.  James  Dawson,  a  Manchester  ware- 
houseman, near  tbe  Axe-inn  in  Aldel-manbury. 
In  about  two  years  time  he  was  so  unfortunate 
as  to  lose  his  wife,  which  it  waa  believed  af- 
fected him  so  as  sometimes  to  cause  an  insanity 
of  mind,  and  at  other  times,  in  his  lucid  in* 
tervals,  he  appeared  a  bright  wit ;  bnt  he  gate 
himself  up  to  tbe  keeping  of  company,  where* 
by  he  contracted  an  acquaintance  with  Jesuits 
aud  Popish  priests  (for  in  those  principles  ho 
had  been  always  eduoate}d,)  from  whom  he  im« 
bibed  tbe  principles  of  Jaeobitism  more  strongljr, 
and  from  time  to  time  contracted  such  an  af- 
fection to  the  cause  of  tbe  Pretender  and  bis 
adherents,  aa  to  declare  publicly  (soon  after  the 
Pretender  landed)  amoogst  his  asaoeiales,  thai 
he  would  embrace  tlio  first  opportunity  to 
serrethe  cause.  When  the  Pretender  osmo 
to  Manchester,  he  with  several  others  of  tho 
same  principles,  waited  on  that  mock  priocoi 
und  tendered  his  service  to  him  ;  who  finding 
Mr.  Bradshaw  to  be  a  young  gentleman  of  a 
good  family  aud  fortune,  and  of  some  iiir 
terest,  conferred  on  bim  the  trust  of  a  capuio 
in  a  regiment  to  be  raised  in  Manohester,  nnder 
the  command  of  col.  Towuley,  who  was  sinoo 
oxeoailad-  on  JKmuigtoiftpCoipmop,  Ibr  lugh« 
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treftson ;  and  Mr.  Bradshaw  had  no  sooner  gfot 
his  commisaioD,  than  be 'went  about  Man- 
chester, and  the  neigbbonrin^  Tilla^,  to  re- 
cruit for  the  same  regiment,  in  which  he  had 
such  success,  that  he  raised  a  number  of  men 
for  the  service  of  the  said  Pretender,  by  whom 
Jie  was  greatly  caressed,  and  at  whose  levee  he 
often  attended,  and  was  consulted  with  in  se- 
Teral  of  their  councils  of  war.  He  afterwards 
inarched  in  a  pliant  manner  at  the  head  of 
his  company  with  the  rebels  to  Derby,  and  ac- 
companied them  in  their  flight  back  to  Man- 
cheater,  when  they  heard  the  duke  was  at  their 
heels,  and  Irom  thence  to  Carlisle,  where  he 
waited  (with  the  rest  of  the  officers)  on  the 
Toung  Pretender  to  take  his  leave  of  him,  it 
being  agreed,  that  some  part  of  their  army 
•honld  stay  at  Carlisle  to  secure  a  retreat  for 
the  rebels ;  and  then  he  insisted  that  he  would 
not  stay  behind  under  the  command  of  Col. 
Townley,  with  whom  there  was  no  good  har- 
mony :  for  some  misunderstanding  happened 
between  them,  on  account  of  a  yonng  lady, 
which  they  bad  severally  addressed  at  a  ball, 
which  was  kept  at  the  Bull- head -inn  in  Man- 
chester, for  the  neighbouring  gentry ;  and  in- 
deed this  animosity  was  increased  by  the 
haughty  behaviour  of  Col.  Townley,  who 
now  imagined  the  other  to  be  under  his  do- 
minion, and  used  often  to  put  Mr.  Bradshaw 
upon  duty  that  was  disagreeable  to  him. 

What  gave  Mr.  Bradshaw  the  greatest  dis- 
quiet was,  that  when  the  Pretender  proposed  to 
raise  a  regiment  of  horse,  of  which  Townley 
was  to  be  colonel,  Townley  was  labouring  for 
Thomas  Deacon  (executed  with  Townley,  &c. 
at  Kennington)  to  succeed  him  in  the  com- 
mand ;  and  soon  after  the  rebel  army  bad  left 
Carlisle,  Bradshaw  went  away  incognito,  and 

{oined  them  again  in  Scotland,  where  he  listed 
limself  a  volunteer  in  lord  Elcho's  horse,  com- 
monly called  amongst  the  rebels  the  first  troop 
of  guards ;  and  he  continued  with  the  rebels  in 
that  rank,  until  he  was  taken  prisoner  at  the 
hattleofCulloden. 

As  to  Mr.  Bradsbaw's  conduct  in  general, 
even  from  the  time  of  his  eogagiog  in  the  re- 
bellion, and  till  within  a  short  time  of  his  death, 
It  must  be  confessed,  that  bis  behaviour  has 
been  all  of  a  piece.  Nothing  but  infatuation 
could  determine  a  man  to  shut  up  bis  shop, 
leave  his  business  and  effects,  and  ruin  (with  all 
honest  men)  bi&  character,  to  follow  a  wicked 
and  rebellious  multitude:  and  truly  for  what ? 
*— To  be  made  a  captain ! — Nay,  it  is  matter  of 
fact,  that  he  was  worth  several  thousand 
pounds,  his  trade  flourishlnGC,  and  bis  credit 
veil  established  in  the  world  ;  yet  was  he  so 
hearty  in  the  good  old  cause  (as  he  called  it,) 
that  be  advan^  cash  out  of  his  own  pocket  to 
Support  his  ragged  company. 
'  &k>on  after  the  battle  of  Culloden-Moor,  which 
put  a  happy  end  to  this  wicked  and  unnatural 
rebellion,  an  order  was  sent  from  th^  secretary  of 
•tale's  office  for  bringing  to  London  such  of  the 
rebels  as  had  been  most  active  in  the  young  Pre- 
tender's aerriee,  and  amongst  thoM  that  i^ert  pot 


on  ship-board  was  Mr.  Bradshaw :  Thefehebe- 
haved  with  the  greatest  insolence  imaginable, 
and  did  not  scruple  voluntarily  to  tell  those  offi- 
cers belonging  to  his  majesty  who  had  the  care 
of  him,  that  they  could  not  hurt  him,  for  he 
was  above  their  cut,  or  words  which  carried  th« 
same  meaning. 

When  the  vessel  on  board  of  which  they 
embarked  arrived  in  the  river,  they  were  (viz. 
43)  committed  to  the  New^ol  in  Sonthwark, 
by  his  grace  the  duke  of  Newcastle's  warrant* 
and  continued  prisoners  there  till  the  neces- 
sary processes  were  prepared  for  their  prose- 
cutioVi. 

About  the  time  the  Manchester  rebels  were 
ordered  for  execution  (Bradshaw  being  at  that 
time  a  prisoner  in  the  New-gaol,  Southwark), 
the  nigtit  before  they  suffered,  he  spoke  to  Mr. 
Townley  and  Mr.  Berwick  in  a  disrespectful 
manner,  saying,  I  find  vou  must  shortly  march 
into  other  quarters.  Mr.  Townley  made  no 
answer ;  but  Mr.  Berwick,  always  remarkable 
for  his  iocularity,  said,  **  Jemmy,  you  need  not 
triumph  at  our  misfortunes,  for,  take  my  word 
on't,  you  will  find  mocking  is  catching." 

Bradshaw,  the  night  tireceding  the  execn- 
tion  of  the  Manchester  reoel  officers,  drank  very 
freely,  and  seemed  quite  unconcerned  at  the 
melancholy  fate  which  ^as  inevitably  next  day 
to  be  the  consequence  of  their  wicked  under- 
taking. Mr.  Berwick  told  Mr.  Chad  wick,  that 
Bradshaw  seemed  to  reflect  on  them,  rather 
than  pity  or  condole  with  them.  Mr.  Chad- 
Wick  replied,  *<  What  can  you  expect  from 
him  ?  I  am  only  sorry  that  it  reflects  so  much 
dishonour  on  us  all,  as  to  admit  such  a  felloir 
an  officer  in  the  regiment." 

In  the  morning  of  the  execution  of  the  Man- 
chester rebels,  about  seven  o'clock,  when  the 
sledges  came  in  to  draw  the  prisoners  to  exe- 
cution, Bradshaw  was  walking  about  the  gaoU 
yard  in  his  morning  gowo,  with  some  gentle- 
men, who  came  thither  either  out  of  curiosity, 
or  to  take  leave  of  their  dyiug  friends,  and 
with  a  sneering  and  ungentleinan-like  air,  said, 
(poiutinj^  to  the  sledges)  *'  Don't  you  think 
tnese  tbmgs  are  very  well  contrived  ?  Upon  my 
word,  they  will  do  exceeding  well  for  the 
purpose ;''-— and  then  raked  amongst  the 
straw  in  the  sledges,  telling  the  drivers,  that  if 
they  did  not  get  more  straw,  the  lads  (meaning 
the  prisoners)  would  be  wet ;  and  many  other 
silly  expressions,  whidh,  if  inserted,  the  reader 
would  hardly  credit. 

When  he  was  called  upon  his  trial,  he  ad- 
peared  very  gay,  in  a  new  suit  of  green '  doth 
clothte,  and  stood  very  unconcerned  at  the  bar, 
minding  very  little  what  was  sworn  against 
him  :  but  when  the  evidence  was  closed,  and 
summed  up  to  the  jury,  and  they  brought 
him  in  Guilty,  he  was  quite  ibunder-struck» 
and  changed  colour  very  much,  and  was  so 
feMe  thkt  he  codd  scarcely  walk  firom  the 
bar. 

*  His  conviction  and  condemnation  niade  bnt 
little  alteration  Jn  hhn  ;  for  tboogh  be  was  not 
10  IndierovB  as  he  bad  been  ell  alODjg,  he  snp- 
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plied  that  ptrt  with  to  andaaiited  aflturaooe, 
mod  ill-^UDded  hopei  of  a  repriere,  till  hit 
oratter  infomied  him  oo  Taetdty  night,  tbtt 
til  endctfourt  thai  btd  been  uted  to  ttre  his 


life  wen  ioaffectatl ;   tnd  penuaded  him  to 
make  bit  peace  with  God. 

He  wat  executed  at  a  traitor  on  Friday,  No- 
Tcmber  88, 1746,  at  KeDniogton-Gommoo. 


^16.  The  Trial  of  Sir  John  Wedderbukn,  bart.  for  High-Treason, 
at  St.  Margaret's*hiliy  Southwark,  November  4,  ^before  the 
Lord  Chief-Justice  Lee,  Sir  Martin  Wright^  Sir  James  Rey* 
nolds.  Sir  Michael  Foster,  knts.  and  Mr.  Baron  Ciive : 
£0  George  II.  a.  d.  1746. 


Sir  John  Wedderbara,  hart,  wat  indicted  for 
high  treason;  which  treason  was  laid  to  be 
committed  on  the  16tb  of  April,  in  the  SOtfa 
year  of  his  present  majesty's  reign. 

Andrew  Johnam  said.  He  saw  sir  John  with 
the  officers  of  lord  Stralhallan's  horse,  in  plain 
dothes,  and  a  tword  by  his  side,  after  the 
battle  of  Preston  Pans,  freO  and  not  forced. 

John  Falktner  said,  He  saw  the  prisoner  at 
Hoiyrood-honse,  among  the  officers  in  the  re* 
bel  trmj%  in  plain  clothes,  with  a  small-sword 
by  his  side. 

Roger  Mae  Donald  said.  He  saw  the  pri- 
toncr  tt  Aberdeen,  in  a  plain  dress  and  small 
tword  (bnt  no  cockade)  with  the  officert  of 
lord  Strtthaliau's  horse,  and  that  he  lodged 
With  Mr.  J<)hnson  at  Aberdeen,  without  a  billet. 

James  Mortimer  saw  him  at  Aberdeen,  with 
the  officers  of  lord  Ogilrie's  regiment,  under 
no  rettrtint  or  force. 

John  Bruce  said.  That  he  pud  sir  John  ten 
tbiOing  for  ale  excise,  and  twetre  shillings  for 
malt-exdse;  and  unless  he  had  paid  it  to 
him,  the  rebels  threatened  to  seize  his  copper ; 
for  which  excise  he  took  receipts,  but  did  not 
produce  them,  because  he  left  them  at  home. 

Henry  Edwards  deposed,  That  be  saw  the 
prisoner  the  latter  end  of  October,  at  old  Gor- 
don of  Glenbucket's  bonse  at  Perth ;  that  sir 
John  decltred  he  wat  not  concerned  in  the  re- 
bellioo,  hot  tbtt  be  bdd  t  committion  sent  to  him 
to  collect  the  excise ;  bnt  it  was  in  his  father's 
name,  and  that  he  would  go  to  Edinboiigfh  to 
set  it  rectified ;  and  he  accordingly  did  go  to 
Edinburgh,  and  about  the  middle  of  November 
retomed  to  Perth,  where  a  drum  went  about 
the  town  proclaiming,  that  all  brewers,  and 
dealers  in  leather,  candles  and  other  exciseable 
jfoodt,  thould  go  to  sir  John  tnd  pty  the  ex- 
cite, on  pain  of  military  execution. 

Then  tereral  receipts  for  money  paid  to  him 
for  excite,  were  protluoed,  and  proved  to  be  tir 
John  Wedderbum't  hand  writing  for  excise, 
dated  progressively  from  the  l^Sih  of  November, 
to  the  8th  of  January  fdlowing. 

*  Alexander  Russell  denoted.  That  he  saw  the 
pritocer,  sir  John,  at  Holy-Rood  home,  after 
the  battle  of  Pretton  Ptnt,  in  a  plain  drett, 
■ai  a  tmaO-tword  by  hit  tide,  and  that  the 


young  Pretender  issued  an  order  forbidding 
anv  Mdv  from  carrying  arms,  but  those  who 
belonged  to  his  army ;  and  that  if  sir  John  had 
not  beloDged  to  the  rebels,  he  dared  not  wear  a 
sword. 

Capt.  Eyre  stid,  The  prisoner  acknowledged 
himself  a  private  man  in  the  Preteoder's  liia* 
guards, 

Andrew  Robinson  said.  He  was  a  servant  to 
major  Glasgoe,  and  saw  the  prisoner  at  Dun- 
dee  with  tM  rebels,  aqd  at  fiurrougbbuivhy 
going  to  the  young  Prslender's  quarters ;  that 
the  prisoner  collecttd  the  excise  from  dx  per* 
tons  m  this  witness's  presence. 

John  Adamson  stul,  He  ptid  excite  to  the  pri* 
toner  twice,  tnd  tbtt  the  prisoner  had  a  guard 
with  him  at  his  quarters,  where  he  received  the 
excite  duty. 

. 

Tbb  PnaoNxa't  DBrsncB. 

The  countel  for  the  prisoner  tlleged,  by  the 
7th  of  William  the  3d,  no  overt  acts  of  high 
treason  shall  be  proved,  unless  tbe  stroe  is  laid 
in  tbe  indictment ;  tnd  the  bare  collecting  the 
excise  was  no  overt  act,  without  they  could 
prove  himlarmecl  in  the  rebellion  ;  that  tbe  pri- 
soner's father  did  collect  tbe  excise  for  his  pre- 
sent majesty  king  George  the  second ;  tfapt  the 
rebels  came  and  took  bis  horKS  out  of  bis  park, 
and  that  he  went  afler  them  to  get  them  oack 
t^in,  where  they  teized  him,. and  detained 
him  a  prisoner,  and  forced  him  to  continue 
with  them  to  collect  the  excise. 

Oeorge  Waters,  working  mason,  wat  the 
fint  witaett  extmiaed  for  the  pritoner,  andl 
be  depoted,  Tbtt  the  rebelt  ctme  to  tir  John's 
house  in  September  1745,  tnd  took  away  three 
of  his  horses,  for  the  Pretender's  tervioe| 
when  tir  John  taid.  That  he  would  not  let  hit 
hortet  go  for  tuch  a  ute ;  tnd  went  to  get 
them  back  agau  ;  and  that  tome  of  tbe  rebelt 
told  him,  if  be  would  not  ffive  them  freely,  he 
himtelf  thould  go  with  them,  and  to  rorced 
him  with  them  ;  that  thit  evidence  went  to  etc 
him,  when  he  found  him  gutrded  by  the  re* 
belt,  to  olote,  that  be  cooklaot  so  oat  of  the 
room  without  liberty  from  lord  Stratbtllan  j 
that  tome  time  tflier  ne  ctme  to  hit  houte,  tad 
ttaid  ffmt  dayt  at  homo  9  that  afWrwaidt  100 
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rn  caiue  urmed,  who  guarded  hia  honce  and 
carried  him  away ;  that  the  witoesa  said,  h«. 
aaar  him  at  the  uit^  oarrie<l  away  by  the  Mac 
Intqiriiea ;  thai  atierwards  be  came  frQm  the 
Dee  to  bis  bouse,  and  staid  at  bis  house  till 
tbe  5tb  of  February,  when  forty  or  fifty 
men  came  and  pressed  him,  and  carried  bim 
to  Elgin -moore,  in  the  middle  of  March. 
The  witnetis  further  said,  That  his  brother 
was  collector  of  the  excise  at  Inyerness  for 
king  George;  that  be  had  known  the  pri- 
mmer two  years ;  that  be  always  wore  a  small- 
sword, and  that  be  was  a  prisoner  at  bis  own 
Iiouse  everyday,  from  November  to  the  be- 
ginning of  February. 

David  Hutehetuon  deposed.  That  he  was  a 
ierrant  to  the  prisoner  sir  John  Wedderbum ; 
Aat  five  ariped  men  came  and  seized  several  of 
bis  borses  in  bis  park,  and  that  bis  lady  went 
to  them,  and  prevailed  on  them  to  release  a 
mare ;  that  they  abused  her  and  called  her  re- 
bel-bitch ;  that  they  seized  the  prisoner  when 
Ae  went  after  bis  horses,  to  get  them  back,  and 
carried  bim  to  lord  Ogilvie's ;  that  the  prisoner 
returned,  and  a  hundred  armed  men  came  and 
retook  him  prisoner,  and  threatened  to  stab  bim 
with  their  bayonets* 

The  jury,  witbout  going  out,  brought 

wiliKy* 


Sir  John  WaDDBtauBif's  Cass. 

(Fotter'i  Reports,  p.  22.) 

**Tbe  overt-acts  were  laid  at  Aberdeen,  in 
tbe  shire  of  Aberdeen.  It  was  proved  by  two 
witnesses,  that  be  was  with  the  rebels  at  Aber- 
deen ;  and  by  those  and  other  witnesses,  that 
be  was  at  divers  other  places  with  them. 

'<  The  K.in|^'s  Counsel  called  witnesses,  who 
proved  likewise,  that  be  was  appointed  by  the 
Pretender's  son,  collector  of  the  excise ;  and 
fbat  he  did  actually  collect  the  excise  in  several 
places  where  the  rebel  army  lay,  by  virtue  of 
that  appointment  for  the  use  of  the  rebel  army. 

«<  The  Prisoner's  Counsel  insisted,  that  this 
aort  of  evidence  ought  not  to  be  admitted.  For 
Ibou^  collecting  money  for  tbe  service  of  re- 
bels IS  an  overt-act  of  nigh -treason,  yet  it  not 
being  laid  in  the  indictment,  no  evidence  ought 
to  be  given  of  it;  and  they  relied  on  the  ste- 
Inte  of  7  W.  3.  fiul  in  tiiis  they  were  over- 
rated,* upon  tbe  naaoos  given  in  tbo  case  of 


Sir  John  Wcddeiinrai  bart  waathesottof 
air  Alexander  Wedderbarn,  of  Aberdeenabire, 
wboaa  family  have  beeu  long  resident  In  that 

•  Sea  Baal's  Pleas  of  the  enHro>  a.  2,  %. 

^Soe  p.  866  of  iImo  vol. ;  aad  Ibo  Caaea 
•f  Bookwood  mi  hmkk^  vol.  ]i3»  pp.  139. 


part  of  ScotUad,  aevend  of  whose  ancestora 
are  honourably  mentioned  in  tbe  Scottish  bis* 
tones,  especially  sir  David  Wedderburuy  who 
;  iras  killed  at  tbe  battle  of  Musselburgh.  Tb« 
'  late  sir  Alexander,  father  to  this  unfortunate 
gentleman,  was  greatly  esteemed  for  bis  known 
attachment  to  the  Revolution  principles,  and  tho 
Hanover  succession ;  insomuch  that  tbe  g(v> 
veniment  thought  proper  to  makebim  a  receiver 
of  tbe  exciae,  ana  other  duties,  which,  with 
a  small  estate  be  had  near  Dundee,  enabled 
bim  to  bringvp  a  namerooa  faiiuly ;  but  being 
of  a  liberal  and  generous  spirit,  he  left  tbe  es- 
tate encumbered,  so  that  wnea  sir  John  arrived 
to  bia  honour  of  a  baronet,  be  bad  nothing  to 
support  it ;  though  on  the  expectation  of  hav- 
ing an  estate  to  deaoend  to  bim  free,  he  married 
a  jyoung  kuly  of  a  reputable  familv  in  bia 
neighbourhood ;  for  on  bis  Cher's  death  tba 
eatate  was  destined  to  be  sold,  in  order  to 
satisfy  the  fitther's  debts ;  that  when  sir 
John  found  nothing  coming  in  order  to  sop- 
port  bis  familv,  oe  rating  to  a  small  farm, 
with  a  tbatcbed  house  and  clay  floor,  which  ha 
occupied  with  great  industry,  and  thereby 
made  a  laborious  but  starving  ahifi  to  support  a 
wife  and  niae  children,  who  used  to  run  about 
ID  the  fielda  barefoot. 

The  extreme  poverty  of  sir  John,  and  bis  nu« 
meroua  dependants,  overcame  sir  John's  duty 
to  all  kind  of  society,  and  tbe  present  happy 
establiabment;  and  being  tempted  with  acom« 
mission  from  the  Pretender  to  collect  the  ez« 
oise,  yet  in  some  meiMore  forced  to  do  it,  sir 
John's  toyalty  at  last  gave  way  to  his  poverty  ; 
though  it  is  admitted,  that  be  never  did  any 
acts  of  violence  to  bis  majesty's  subjects,  any 
other  than  receiving  tbe  duties  arising  by  tbe 
excise,  having  never  bore  arms,  or  caused  any 
one  to  enlist  into  the  rebel  service. 

After  sir  John  waa  made  a  prisoner,  be  waa 
delivered  to  tbe  care  of  captain  Eyre,  an  officer 
anpoioted  by  tbe  duke  of  Cumberland,  to  take 
cbarge  of  the  rebel  officers,  who  treated  him 
with  great  humanity,  according  to  his  birth  and^ 
dignity ;  and  conveyed  bim  on  board  one  of 
bis  majesty's  ships  of  war  to  tbe  river  Thames, 
from  whence  be  was  caitied  with  tbe  other 
officen^  to  tbe  New- gaol  ia  South wark,  where 
be  waa  lodged  ia  tbe  naaster-side  of  the  gaol 
with  air  James  Kiulocb,  Mr.  Hamilton,  and 
othera,  during  which  time  he  behaved  like  a 
gentleman ;  being  plentifully  supplied,  and  in- 
deed flattered  himself  with  being  acquitted,  aa 
be  thought  be  bad  not  armed  himself  in  tbe 
rebellion,  but  was  very  miicb  shocked  when 
tbe  iury  found  bim  guilty ;  and  after  sentence 
of  death,  bis  behaviour  was  consistent  with 
tbe  character  of  a  gentleman,  being  sensible  of 
his  error,  and  the  Oolamity  be  had- brought  on 
himself,  bis  inofiensive  tody,  and  uiaocent  poa* 
terity. 

Ho  was  oaecuted  at  ReuoingtoB  Coramov 
•a  a  traitor^  iNov.  a9y  1746. 
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517.  Proceedings  at  the  Court  pf  King's-Bench,  Westminster, 
November  21,  against  Charles  Ratcliffe,*  esq.  on  a  Con- 
viction and  Attainder  of  High-Treason  in  May  1716,  before 
Special  Commissioners  of  Oyer  and  Terminer  :-\  20  George  II. 
A.  D.  1746. 


0£  was  cooooned  with  his  brother,  the  late 
carl  of  Derwentwater,  in  the  rebellion  of  1715 ; 
and  in  May  1716,  was  convicted  and  attainted 
•f  high- treason  before  special  commissionera 
•f  Oyer  and  Terminer,  piirsnant  to  the  act  of 
the  first  of  the  late  kingf.  While  he  was  under 
sentence  of  death,  and  probably  before  the  act 
^  feoeral  pardon  of  the  third  of  the  late  king 
pMised,|  (See  the  45th  section  of  the  act)  he 
flsade  his  escape  out  of  Newgate,  and  got  orer 
lo  France. 

At  the  latter  end  of  the  year  1745,  he  was, 
with  some  other  officers,  French,  Scotch,  and 
Irish,  taken  %m  the  coast  on  board  a  French 
ship  of  war ;  which  was  loaden  with  arms, 
ammunition,  and  otiier  warlike  stores,  bound, 
p  was  supposed,  for  Scotland,  where  the  rebels 
were  at  that  time  an  arms. 

On  Friday  the  Slst  of  November  1746,  he 
was  brought  to  the  bar  by  virtue  of  a  Habeas 
Corpus,  directed  to  the  constable  of  the  Tower, 
or  his  deputy  ;  and  the  record  of  his  conviction 
and  attainder  was  at  the  same  time  removed 
Ibitlier  by  Certiorari. 

The  Habeas  Corpus,  with  the  returu,  and 
also  the  Certiorari  and  record  of  the  conviction 
and  attainder  being  read,  the  substance  of  the 
record  was  opened  to  him  in  English  by  the 
secondary  on  tlie  crown  side  ;  who  then  aaked 
bim  what  he  bad  to  say  why  execution  shoald 
aot  be  done  upon  hhn  according  to  the  judg> 
ipenL  He  prayed  that  counsel  might  be  as- 
signed him,  and  named  Mr.  Ford  and  Mr. 
Jodrell ;  who  were  accordingly  assigned  his 
feounsel. 

They  prayed  a  few  ^ays  time  that  they  might 
have  an  opportunity  of  knowing  from  the  pri« 
soner  himself  the  truth  ^nd  merits  of  his  case, 
irbich  was  granted.|| 

They  also  prayed  a  copy  of  the  record, 
■ 

*  See  the  Case  of  his  elder  brother  lord 
Perweatwater,  vol.  15,  p.  768. 

f  From  Foster's  Reports,  p.  40. 

t  tn  the  «« Impartial  History  of  his  Life  and 
Bdbaviour,"  &c.  it  is  stated  that  he  escaped 
OB  Dec.  11th,  1716.  See  a  note  in  vol.  15, 
p.  803. 

II  It  seems  that  this  prayer  was  granted  in 
consideration  of  the  circnmstances  of  the  parti- 
cular case,  and  not  on  the  graund  that  the 
benefit  asked  was  matter  of  right.  See  S  Burr. 
^811,  the  Case  of  John  King,  to  whom  a  like 
iidalgeace  was  denied. 


which  was  denied  them.*  But  the  officer,  by 
the  direction  of  the  Court,  read  over  the  in« 
dictment  a  second  time  very  distinctly,  and  th« 
prisoner's  counsel  took  notes  of  it,  and  th« 
prisoner  was  ordered  up  on  Monday  next 

His  counsel  moved  for  a  rule'  of  court  that 
they  might  have  access  to  their  dieot  at  all 
seasonable  times.  But  his  aolicitor  admitting 
that  he  had  obtained  a  warrant  from  a  secretary 
of  state  to  the  same  purpose,  the  Court  did  not 
make  any  rule  in  the  case ;  nor  did  the  counsel 
press  it ;  but  the  Court  declared,  That  if  th« 
secretary's  warrant  had  not  been  obtained,  they 
would  have  made  such  rule ;  for  the  prisoner 
is  now  the  prisoner  of  this  court;  and  th0 
lieutenant  of  the  Tower  is,  as  far  as  concemetb 
the  prisoner's  case,  a  minister  of  this  court,  and 
subject  to  the  rules  of  it, 

Ifovcmher  94, 1746. 

The  prisoner  was  brought  to  the  bar,  and 
being  again  arraigned,  he,  ore  ienui^  pleaded 
tbat  he  is  not  the  person  mentioned  in  the 
record  before  th^  Court.  The  attomev  gene- 
ral, ore  tenust  replied.  The  prisoner  is  the  sama 
Charles  Ratcliffis  mentioned  in  the  record,  and 
this  I  am  ready  to  verify ;  and  issue  was 
joined. 

The  prisoner's  counsel  pressed  stronglv  lo 
put  off  the  trial  of  this  issue,  upon  an  amoavit 
of  the  prisoner,  which  was  sworn  in  court,  that 
two  material  witnesses  nanoed  in  the  affidarit 
are  abroad ;  one  of  them  at  Brussels,  and  tha 
otlier  at  Saint  Germaius ;  and  that  he  believeth 
they  will  attend  the  trial,  if  a  reasonable  time 
be  allowed  for  that  purpose.  But  the  Court 
refused  to  put  off  the  trial,-  and  a  Venire  was 
awarded  returnable  imtanter.  For,  said  tha 
Court,  this  proceeding  is  in  nature  of  an  in- 
quest of  office,  and  bath  been  always  con* 
sidered  as  an  instantaneous  proceeding ;  unless 

E roper  grounds  for  postponing  the  tnal  be  laid 
efore  the  Court.  It  was  so  considered  in  the 
case  of  the  king  against  Barkstead  and  others 
(Keil.  13.  1  Lev.  61.  1  Sid.  78,)  upon  the  sama 
issue  as  this  is ;  a  Venire  was  awarded,  and  a 
juryf  returned  and  sworn  initanter  to  tr^  that 
issue.t    It  was  so  considered  likewise  m  the 

*  And  so  was  Rogers's  Case.  See  3  Burr. 
1811. 

f  See  the  Record  in  Dr.  Cameron's  Case. 

X  Mr.  Justice  Blackstone  has  inserted  i«  the 
Appendix  to  the  fourth  volume  of  his  Com- 
mentaries, sect.  3,  the  entry  of  the  trial  ins^oii- 
ter  of  the  issue  upon  a  p(e»  to  the  idtfnGty  ia 
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case  of  the  king  against  Roger  Johnson'*  in 
this  court,  Michaelmas  the  second  of  this  king. 

Thomas  Ro^rers's  case  (See  it  in  3  Burr. 
1809),  and  the  rule  of  court  for  his  execution, 
upou  such  issue  being  found  against  him. 

*  See  8  Strange,  p.  824.  Of  this  Case 
Foster  has  published  the  following  report : 

Michaelmas,  2  Geo.  II.  B.R. 

The  Case  of  Roger  Johnson,  cited  twice  in 
Mr.  Ilatcliffe's  Case,  was  thus : 

<<  The  defendant  stood  outlawed  upon  an  in- 
dictment for  hif  h  -treason  in  diminishing  the 
current  coin  of  the  kingdom,  and  was  taken 
and  committed  to  Newgate.  Being  now 
brought  to  the  bar  by  Habeas  Corpus,  he 
offered  to  surrender  himself  to  the  chief-justice, 
pnrsipant  to  the  .act  of  the  5th  and  6th  E.  6, 
o.  11,  (being  within  the  year)  and  to  tniFerse 
the  indictment;  alleging  that  he  was  at 
Fluiliing  beyond  the  seas  at  the  time  the  out- 
lawry was  pronounced. 

"  The  chief-justice  said.  We  cannot  refuse  to 
accept  his  surrender ;  he  must  be  remanded  to 
Newgate  ;  and  let  a  special  entry  be  made  that 
be  b&red  to  surrender,  and  to  traverse  the  in- 
liietment.* 

**  At  another  day  in  the  same  term  the  defen- 
dant was  again  brooght  to  the  bar,  and  he 
tendered  a  plea  in  parchment,  <  That  he  was 

*  out  of  the  realm  on  the  8th  of  February 

*  when  the  outlawry  was  pronounced,'  and 
pleaded  over  to  the  treason ;  which  plea  was 
received.  The  attomey-^neral  prayed,  that 
he  mi^ht  have  a  copy  ot  the  plea,  and  three 
ilays  time  to  demur  or  join  issue ;  which  was 
granted ;  the  court  declaring  that  the  attorney 
might  have  joined  issue  insianter ;  and  that  on 
the  trial  of  such  issue  the  prisoner  could  not 
challenge  any  of  the  jury  witnout  cause.  The 
prisoner  prayed  counsel,  and  had  four  as- 
•igned. 

"  At  another  day  in  the  same  term  the  prisoner 
being  at  the  bar,  by  leave  of  the  Court,  with- 
drew his  plea;  and  pleaded  the  substance  of  it, 
tIz.  his  being  beyond  sea  on  the  8th  of 
February,  ore  tenut.  The  attorney-general 
ore  tenui  replied,  *  I  say  he  was  within  the 

*  realm  on  the  8th  of  February,  and  I  traverse 

*  his  being  then  out  of  the  realm.'  Issue 
being  thus  joined,  the  Court  awarded  a  Venire 
returnable  inttanter^  and  the  sheriff,  sitting  the 
court,  returned  a  jury.  Then  the  prisoner's 
counsel  opened  the  plea  and  case,  and  called 
thdr  witnesses ;  and  the  attorney- general  in- 
sisting that  the  witnesses  should  be  examined 
apart,  they  were  so  examined;  as  likewise 
were  the  witnesses  produced  on  the  part  of  the 
crown* 

<«  The  prisoner's  counsel  managed  the  whole 
in  bis  behalf,  and  three  of  them  were  heard  on 
the  reply ;.  and  the  jury,  after  a  short  recess, 

*      ■     ■     »■■   ■  ■ 

*  This  justice  was  refused  to  sir  Thomas 
Armstrong  in  a  like  case.  Foster^ — Vide  3 
Hod.  47|  and  vol.  IQ,  p.  100,  of  this  Collection. 


If  Mr.  Ratclifie  hath  any  thing  to  offer, 
which  may  give  the  Court  reasonable  grounds 
to  believe  that  his  plea  is  any  thing  more  thaa 
a  pretence  to' delay  execution,  we  are  ready  to 
hear  him  ;  the  single  issue  is,  whether  he  be 
or  be  not  the  person  mentioned  in  this  record. 
This  is  a  fact  well  known  to  him,  and  if  he  is 
not  the  person,  he  might,  if  he  had  pleased, 
have  made  that  matter  part  of  his  affidavit ;  he 
may  do  so  still  if  he  can  do  it  with  truth.  And  if 
he  refuseth  to  give  the  Court  this  satisfaction, 
touching  the  truth  of  his  plea,  the  Court  dotb 
him  no  manner  of  injustice  in  denying  him  the 
time  he  prayeth. 

As  the  jurymen  were  called  to  the  book,  the 
prisoner  challenged  one  of  them,  and  insisted' 
on  his  right  to  a  peremptory  challenge ;  but 
his  challenge  was  over- ruled.  For  though 
there  are  some  opinions  in  tiie  books  (S.  P.  C. 
1^3.  Co.  L.  157.)  that  in  collateral  issaes  of 
this  kind,  the  prisoner  hath  a  peremptory  chal- 
lenge, yet  the  later  and  better  opinion  is,  that 
he  hath  not ;  and  the  modern  practice  bath 
gone  accordingly. 

Chief  Justice  Hale  (9  Hale,  S67.)  saith,  «<  In 
case  of  an  issue  joined  on  error  in  fact  assigned 
for  reversing  an  outlawry,  the  prisoner  haUi  no 
peremptory  challenge ;''  and  in  p.  378,  of  the' 
same  book,  it  seemeth  to  be  admitted  as  a  ge» 
neral  rule,  that  in  inquests  of  office  (and  the 
present  trial  is  in  natm*e  of  an  inquest  of  office) 
the  prisoner  hath  no  peremptory  challenge. 
In  Barkstead's  case  cited  before,  (1  Lev.  6i,  X 
Keb.  244,)  the  prisoners  were  not  permitted  to 
challenge  peremptorily ;  and  in  the  case  of 
Roger  Johnson,  which  hath  likewise  been  al- 
ready cited,  the  Court  declared  that  the  pri- 
soner had  no  peremptory  challenge.* 

returned  with  their  verdict,  '  That  the  prisoner 
*  was  out  of  the  realm  on  the  Stli  of  February.' 

"  Thf*n  the  prisoner  was  arraigned  on  the 
indictment,  to  which  he  pleaded  Not  Guilty ; 
and  the  attorney  joined  issue,  and  prayed  a 
Venire  returnable  the  first  return  of  the  next 
term;  which  the  Court  awarded;  and  the 
prisoner  was  remanded  to  Newgate. 

<*  This  note  of  Johnson's  case  was  com- 
municated to  me  by  my  good  friend  the  lata 
Mr.  Justice  Abney.  The  case  is  reported  by 
Serjeant  Barnardiston  in  his  first  volume,  p.  79. 
90,  91.  95.  109.  111.  123.  and  by  sir  Joha 
Strange,  p.  824." 

*  «  In  the  Report  of  RatclifTe's  Case  lord 
'Hale  is  referred  to  as  an  authority  for  disallow-t 
ing  such  challenges,  but  lord  Hale  is  not  abso^ 
lute  in  his  opinion  ;  and  Staundford,  whom  lord 
Hale  cites,  not  only  writes  with  a  query  in  the 
part  so  cited,  but  in  a  subsequent  paasag^e 
(Staundf.  PI.  C.  158,  a.  163,  a.)  gives  an  opi- 
nion in  favour  of  the  challenge."  Margrave  Co. 
Lit.  157,  b.  note  8.  Blackstone  (Comment, 
book  4,  ch.  31,  §  2,  vol.  4,  p.  396.)  af\er  stat- 
ing (on  the  authority  of  1  Lev.  61,  and  of  Mr. 
justice  Foster's  learned  work)  that  on  collateral 
issues  no  peremptory  challenges  of  the  jury 
shall   be   allowed    the    prisoner,    proceed! 
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The  jmy  Imitig  «r«to  lolnp  fhit  »ie,tlm 
imliclvMil  wo*  read  over  to  tMm  ie  Bog^lnii 
ler  Ibeir  iDforaietiett  at  lo  tbe  nene  add  addi-^ 
lieo  of  Ike  pfiaaoer  |  dnd  the  eviiteiioe  hmf 
eooeltHiedl^*  tbe  jaiy  wiMraw  for  a  feer  mi- 

< 

*<  tiMMif  It  lorflieiiy  eeeb  ofaaHeiii^cft  were  htM  te 
be  elkMrabla  wbcveTer  e  iwui'a  Itib  wais  ie  qets* 
tioot:"  awl  fof  tbia  |idaitkui  be  veiiee  eu  Ihe 
•mberitv  ef  bird  Coke  eeil  of  SteolMllucd  and 
tord  Hale,.  agroeeUjF  to*  tbe  «Mr«  exid  refer- 
latlieiB  by  loni  Ceke'i meelldaaned  and 


*  In  the  '  Impartial  Hisloi2  c^f  the  life  and 
^Behivioar  of  Cnarfe^ftfldcKfe,  esq.  brother  to 
*  Jaraes  RadcliflTe,  late  eart  of  Derwentnrater/ 
which  seems  to  bar^  heen-  [mbfished  tft  the 
time,  tbe  foftomtig  accouot  is  ^iveti : 


<c 


AflcrtbejiirjwcfeeaitedoTery  tbecostk 
•el  for  Ihe  creim  mode  a  teiniad  obaenratioti 
of  tbe  priaOMT^e  eaadv  and  pieetedod  te  caA 
tbeir  wiioeeMf. 

'«  io  bebeir  of  Ibe  etowft,  tbe  liii»  firat  irik^ 
flieaaea  examkied  were  Abiebam  Blamien^  and 
Thomaa  Moeeley^  tare  Norlbumbertaod^  meo^ 
who  betn^  ewom,  deposed,  That  tbe  pciiOMi' 
et  tbe  beiv  CberleeIMblii<lv  wee  jmmgtw  bro- 
ther to  the  late  earl  of  DefWeutiatg,  wba  was 
executed  for  btgh-treaaoa,  and  tha|  they  aaw 
bidi  Munrii  emfr#na  HexbMD  mi  NertbuedlMr- 
land,  a(t  tbeb^edef  MM  ef  tbeeerHeteaaala 
aad  aevvanle,aad  etber  rabeb^  and  tbnt  tb«^ 
were  nyifeniied,  and  terilgr  biAievedy  Ihe  pn* 
eeaer  wae  aAerwarde  taken*  triads  eenvioled^ 
andeoadeMned  finr  bt^brtraa^en^  i*  tboyoar 
1716.  Being  aevendly  aaked»  If  tbe  prieanei^ 
at  tbe  ber  wa»  Ihe  aeaMr  peraoa^  eadb  *f  tbeee 
anaerered,  Thai  tbej  remembirfd  hiaa  verj- 
well,  by  a  acar  in  hia  face ;  that  they  bailbeew 
tae^biai  ii  tbe  Towei^,  ti  fefraab  tbtir  ate- 
iaeriPB»  and  eonid  undettaibe  on  their  oatbain 
awewba  wae  tbeseeaeCbarien  Radeliie,and 
aapiited  brolbarte  tbe-  kte  eiri.ef  9erwcob> 


"  fieta^  OMse>dxa«Mkedt  wbatbier  ititber  elf 
tbeoi  wefle  a»  ibe«ff«tf  ef  ibinCb^leelUdeliffiB, 
M  IheTeoerd  leleiy  seal.  Of  if  they 
Mw  ebltflea  RaMiffr  in  Newgate,  «id  if 
tbe  priaonae  jUm  tbe  a*ne  pMoA,,  the  eri^ 
dcttcn*  aertralljp  apawcradi  Ib^  did  not  bear 
the  prisa^ir  ftried»*  ee  dki  they  eter  eeabkn  in 
y awyne,-  nea  cantt  thay  anjy  Ibai  he  waetibd. 
aamtf  Ofaariea  lUddiffa  wbe  eidpid  attt  nf 
Newgale^  Bm  ae  lo  being  the  .ia«a  peraew 
wboflB  Ikay,  aaw  ceattnandiog  Ifae.  roMn  in 
Nonhnnkberland,  Ibey  wtstf  IwlbipQailiifei 

•«  TbnH  SUgir  Ikt$m  btini^  peddbced  Mid 
•worn,  bewaa.aakcd  by  Ibe  oonnaal  if  bto  di^ 
ttot  abate  Ibaala^-pnaoaeralbel  wereeeniaed 
in  New||alAafter  IM  ydar  I7i& 

^^^Monofa  K  nope,  kht,  yen  naveeenie  eon* 
ilBMacd,  yom  are  new  flwerti,  aitf  tals  bdad 
what  yew  sny* 

'«  JMiv.  1  abattapeaknetbiagibot  tbati«tk. 
1  wcU  meittber  Ihat  i  waa  appekited  doae 
•barer  at  Newgatey  hi  the  yeara  17 J6  and 
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nalas,  and  then  Rtamed  with  their  Terdwt, 
that  tlie  prisoner  al  tbe  bar  ia  Ihe  same  Charles 
Ratcliflb  that  ia  nwntioned  ia  tbe  record. 

Note*  The  prisoner,  during  the  trial  of  tbie 
issue,  had  tbe  asatstance  of  hia  conoaelf  who 

17  t&f  when  tbo  rabek  were  confined  there,  and 
abaved  all  Iboae  vi  bo:  were  close  conSned. 

''CtmnuL  Pray,  Sir,  did  yon  above  Cbarlea 
Radcbffr,  oaq.  tbe  late  earl  of  Derwentwater'a 
brother,  who  was  confined  in  F^ewgate  for  be- 
ing eOQOcrned  ui  tbe  rebelliuo  ia  the  year  17 15, 
or  wbe  el^  did  jyOu  ahare  of  tbe  aaid  rebela  at 
that  lime  ^  And  pray.  Sir,  wbe  waa  keeper^ 
or  who  were  turnkeys  of  the  said  gaol  of  Mew* 

**  DowTU,  Wm.  Pitt,  esq.  was  liead  keeper,, 
aad  Mn.  Rouse  and  Mr.  Hev^  were  bead  lorn  ' 
keya^  who  appointed  my  master  to  be  barber  to- 
ahare  Che  priaoneri,  and  I  attrnded  ia  my 
master's  stead,  and  I  naed  to  go  daily  to  aait 
oa  Ibe  rebH  priaoncra,  and  I  partieuIarJy  re- 
member that  I  almveid  Baail  Uamilion,  a  re» 
pitted  nqihew  ef  tbe  lala  duke  Bamikoo,  and 
CbaHee  Radcliie^  esq,  brothtr  to  the  lat^  earL 
of  Derwentwater,  wba  I  perfectly  remeinber 
were  ebaaabe  et  compaoiona  in  one  room  ia 
tbe  pteafr*yard  in  Newgate,  Ibat  looked  inta 
tbe  gatden  of  the  college  of  phyaiciaaa,  and  fb» 
wbtoh.aeffrice  I  waa  ahvays  very  well  paid. 

<^  Cetcam/.  Theft  pray,  Sir,  look  at  the  prw 
aaaer,  (wbicb  be  did)  and  inform  the  Oonrt  if 
that  gcndeaaaa  ia  tbe  rery  aame  Cberles  Had* 
Okie  thai  ye*  shared  in  Newgate  al  tbealbre- 
aaid  tbndl,  and  who  after  escaped  aal  of  Now- 

*'  Jktnn^    I  cannm  on  nly  oadb  aay  be  ia. 

•«  Then  tbe  bead  k^epOr  of  Newgale  waa 
called,  and  be  pradnced  the  beokabelMgii^.le 
the  gaol,  vvhereitf  waa  tbe  naime  of  Cbariat 
RadoUie,  and  ef  her  rebela,  who  bad  been  con- 
dnaanad,  am^w^re  respited  aereral  limea.  Thin 
jtentkMnaa  aaid^  fbatt  tbe  beoke  nrodacei  then 
m  aoatl  were  in  Ibe  aUBn  cenoikion  tbdt  be 
tonno  ineea  •  not  ae  to  ine  person  ot  tne  prr* 
sener  be  knew  BMUig  eF,*ma  eonfinknent  ben 
ing  aereral  years  biefere  he  belanged  to  tbr 
gael'« 

'•  Then  AkraiUm  MendeMf  a  aBrrant  to  Ibe 
above  gtoHaonn,  Wbif  bad  btea  enbpoaned  oil* 
the  pari  ef  tbe  cce#n,  waa  ealled,  hot  be  wad' 
net  awom,  becaasd  ho  ooold  give  no  acdeuafr 
of  tiia  prisoner,  bw  cdnfineaaent  being  befora 
hn  tke  aaid  Mender  itaa  a'  eetvant,  belongings 
fa  thngaal  of  Newgnle* 

'*  Then  a  gentleman  was  called,  aad  m  Iba 
beeir  waa  beading  him  to  be  sworn,  the  pri- 
aeder  very  atrbeslly  looking  athkoB,  naked' thd 
ofteer.  What  book  Ikal  waa  be  waa  gokilr «» 
beavramea?  Tbeoflkeriir^Ked,OntbeNeir 
Teatament. 

The  priMfnerveplied,  Hela  no  CbriAisn, 
bekevea  neUber  in  Qod  nor  Devil.  Tba 
gentlema*  being  coununed,  dapaeed.  Thai 
thepriaoncrainlBe  bin  caainaaent  in  tbe  TPawed* 
haddaelarMi  himself  to  ba  tba  aameCbaflaa 
Radcliife  wbo  WM  co&dogmed  in  the  ysfer 
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cross «iranoiioed  the  kln^s  witnesses^  md  cib- 
serrcd  lully  upon  the  eTidsnce.* 

After  the  ?enliot  wss  brouij^bt  io,  tlie  pri- 
«DiuM''8  counsel  took  notice  of  the  sci  uF  gene- 
ral imrdon  passed  io  the  third  of  the  late  king ; 
aud  said,  tnat  iiossiblj  their  client  might  upon 
ooQsideratlon  be  found  to  be  entitled  to  the  be- 
nefit of  it;  and  concluded  with  a  motion, that 
the  Court,  betbre  they  award  execution,  would 
give  them  some  time  to  consider  the  act,  and 
to  he  informed  by  their  client  touching  the  cir- 
oumstancef}  4yf  his  case,  that  they  might  be 
able  to  submit  his  case  to  the  opinion  of  the 
Co«irt,  how  far  he  is,  or  is  not  entitled  to  the 
benefit  of  the  aet. 

But  the  Coprt  declared,  that  the  prisoner 
biHng'bttGe  pleaded  in  bar  of  execution,  and 
that  plea  hsriDg  been  falsified  by  the  verdict, 
his  plea  is  peremptory,  aud  the  verdict  con- 
clusive ;  and  nothing  now  remaineth  but  for 
ilie  Court  to  award  execution. 

Mr.  Justice  Foster  was  satisfied  that  the  prin- 
ciple the  Court  went  upon  is  a  good  general  rule, 
but  bethought  it  not  universally  true.  He  consi- 
dered the  case  of  a  parliamentary  pardon  as  an 
exception  to  it ;  for  surely  the  Court  will  never, 
in  any  state  ol'  a  cause,  award  execution  upon 
a  man  who  plainly  appeareth  to  be  pardonetl. 
And  therefore  he  thought  that  if  any  person, 
whether  as^ounsel  for  the  pilsoner,  or  as  andcM 
curia,  will  now  shew  that  the  prisoner  is'  enti- 
tled to  the  benefit  of  the  aet,  he  ought  tq  be 
heard.  But  to  this  it  was  answered  b;^  the 
Chief  Justice,  that  the  act  of  pardon  containing 
many^xceptieiis,  both  as  to  pensoiisandoriroea, 
the  party  who  would  take  the  benefit  of  it  mutt 
plead  it  speciallv  with  all  proper  averaientd ; 
M  as '  to  shew  that  he  is  not  within  any  of  the 
exceptions,  acconling  to  the  resolutidn  (Ckrth. 
181 J  in  the  earl  of  ^lisbuify  ^  case. 

The  counsel  for  the  crowu  diif  not  urge  either 
of  these  points  against  th6  prboner.  And  I 
have  been  since  informed  that,  in  lavwir  of 
lifie,  they  werci  determiiied  to  wave  them  ;  and 

""^^'*         I  |H        in lit      m         «n..iii.i     1^— — — ^» 

1716  'y  and  likewise  told  him  in  what  manner 
bn  made  hi*  escape  out  of  Newgate,  in  mourn- 
ing, with  a  brown  tye  wig,  when  under  sen- 
tence of  death  m  that  gaol.  He  was  asked  if 
the  prisoner  irks  drunk  when  he  made  this  oon- 
tbtsion;  the  %vit(i«s  said,  No.  He  waa  then 
asked  if  be  had  been  drinking  himself  when 
the  confession  waa  made ;  he  answered,  He 
never  got  drunk':  when  Mr.  Radciiffe  replied 
hastily,  That  some  peopler  would  get  drunL,  if 
at  freecbst. 

-  ■  «•  Th0  prisoner  not  examining  any  witncnes, 
the  king's  connselmade  the  reply;  and  the 
l/>rd  Chief  Justice  somined  tip  the  evtdeneelo 
the  jury,  who  withdrew,  and  in  abont  16  mi- 
nutes brought  in  their  rerdict,  Bee," 

'^  It  appears  from  sir  -iamet  Burrow's  He- 
port  of  the  cases  of 'Rogfln,  Matthews  iM 
JLing,  ihat  those  persons  wert  kept  in  ehaSaa 
during  the  trial  of  indeswhich  had  bnn  taken 
«pon  their  respective'  idedtititf.  See  a  note  to 
vol.  }0,  p.  99. 


were  provided  with  eWdenee,  then  attending.  i« 
the  hall,  to  prove  (which  was  the  truth  or  the 
case)  that  the  prisoner,  after  hia  attainder^ 
made  his  escape  out  of  Newgate,  which  krougbl 
him  within  the  exception  in  the  45tb  eection  of 
the  act.  And  the  prisoner's  counsel  being  ap- 
prized of  this  by  the  counsel  for  the  crown  in  a 
conversation  between  them  at  the  bar,  thought 
it  in  vain  to  press  their  motion  any  farther. 
And  execution  was  accordingly  awarded,  and  a 
rule  made  that  it  be  done  pn  Monday  the  8tfa 
of  Decembei^.*  And  a  writ  was  ordered  to  th«' 
lieutenatit  of  the  Tower  to  deliver  the  prisoner 
to  the  sheriff  of  Middlesex  on  that  day  ;  and 
another  to  the  sheriff  to  receive,  him,  and  Ui 
cause  execution  to  be  done. 

N.  B.  Since  the  prisoner's  counsel,  aAer  suf* 
ficient  time  allowed  them  to  inform  themselrea 
of  the  true  state  of  his  case,  had  nothing  to 
offer  to  induce  the  Court  to  think  that  their 
client  was  entitled  to  the  benefit  of  the  act,  only 
that  possibly  upon  further  consideration,  lie 
may  appear  to  be  so  entitled,  there  was  cer- 
tainly no  room  to  delay  the  awarding  execution 
upon  so  slight  a  suggestion  from  the  ber. 
And  Mr.  Rateliffe  had  no  injustice  done  him  in 
that  respect. 

He  was  beheaded  on  Tower  Hill  on  the  day 
mentioned  in  the  rule. 


The  award  of  eaecution  in  Mr.  Ratdillb** 
case  was  agveeable  to  the  preesdsnt  in  Uie  ease 
(Cro.  Jac.  49S.  Hott.  21,)  of  sir  Walter  Ra- 
leigh. He  waseonvioted  and  attainted  at  Win- 
chester hefoie  special  oommisBioQera,  and  being; 
brought'  into  the  Ksng^ •bench  by  Habeas 
Corpus,.  OK^cntion  -  was  there  awarded  on  the 
'ieimer  ju(lniifliil|  jttdgfeent.not  being  pro«- 
noonced  afresh^  it  having  bean  pronounced 
before. 

In  the  cases  of  H.  Suffhrd  (I  H<  7,  83,  t4, 
%S.  1  Lev.  61.  1  Sid.  7e»)  and  of  Barkstead, 
Okey  and  Corbet,  wl|o  were  aCtainted  by  act 
of  parliament,  •  the  tenoor-  of  the  aola  was  re» 
moved  by  Certiorari  into  Chancery*  and  seat 
thence  by  Mittlnius  into  the  Klng's-bsneh: 
and  the  'dnef-justioe  nraaounoed  the  oinal 
judgment  as  In  oases  of  high  4resese. 

There  was  no  proeeedkig  of  this  kind  b  the 
case  of  tlie  4ako  of  MonmonUi,  who  was  at- 
unnted  by  wst  of  parliament  1  Jac  9.  FW  the 
aolion  at4Sedgemsor  happened  on  the  Dth  of 
Jidy  1685^  ^ieh  m  that  year  Ml  ent  te  be  the 
lastday  of  IViMty  term,  and  on  the  15th  he 
was  exeoiilsd.  jSm  that  was  a  lime  ol  ^in^at 
heal  and  violence,  and  few  things  then  done 
oughrtohe  drawn  iBtn  example.  ' 

N.  B.  Theect  of  the  tUid  of  the  late  king 
givclb  the  parly  liberty  to  take  advantage  of  it 
on  the  general  issue,  without  spefcially  pleadtn^f 
the  same ;  (9  W.  and  M.)>«nd  so  doth  tiial  o* 


■ » '^ti»> 


•M  Mr.  Radclifie  spoke  to  the  Coeit 
said  he  wished  they  had  indulged  hioa  with 
Joiigertline,  Ihat  fkeearl  of  M—  and  he  might 
ge  the  same  journey  together,*'  Iid|«him 
History,  Stq.  '         *        i 
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which  tb«  carl  of  Sftliahary  i«lM.  Tbe,CoQii 
Ihcrefbro  oooM  not  in  tb«  eari'ii  ewe,  ^rouml 
ilaetf  4NI  the  rule  of  pleading  bud  down  in  Csr- 
th«w;*  tboogh  tho  rule  might  possibly  be 
nenlioQed  Mier  by  oome  of  the  judges.  I 
think  the  btie  ground  the  Court  went  upon, 
whieh  indeed  the  reporter  himself  seeroetb  to 
hint  el  hot  Tery  darkly,  was,  that  the  ear)  ba?« 
log  heeii  eoHimitted  by  the  House  of  Peers 
upon  an  impeaohment  by  the  Commons  for 
high^treasoo,  this  cuprt  cannot  allow  him  the 
benefit  of  ihe  act ;  it  bath  no  cognizance  of  the 
erime  he  siandeth  charged  with ;  the  matter 
KeCh  belbre  another  and  nigher  judicature,  and 
thither  hit  lordship  must  resort. 

And  there  he  aflerwards  had  the  fall  benefit 
ef  the  act  without  being  put  to  plead  it.  For 
on  the  of  October  1^90,  unon  reading  the 
eari*e  potion,  setting  forth  tnat  he  haiTbeen 
hiBg  a  prisoner  in  the  Tower,  notwithstanding 
the  late  act  of  free  and  general  pardon,  and 
praying  tobe  discharged,  the  Lords  ordered  the 
judges  to  attend  on  the  Monday  following  to 
gire  their  opiniom,  whether  the  earl  be  par- 
doned  by  tiie  said  act ;  on  the  6th  the  juoget 
deliYered  their  opinions,  that  if  his  ofiences  were 
committed  beibr^  the  13th  of  February  1688, 
and  not  in  Ireland,  or  beyond  the  seas,  he  is 

Crdoped.  Whereupon  it  was  resolved  that  he 
admitted  to  bail ;  and  the  next  day  he  was 
bailed,  and  on  the  60th  of  October  (see  the 
JoomaJs  of  the  Lards)  he  and  his  snreties  were 
diachaiged  from  their  recognisances. 

Clutflss  Uatclifle,  esq.  acoosdiug  to  a  rule  of 
the  Coarf  of  King's-bench,t  waa  executed  on 

^  The  role  laid  down  in  Carthew  from  Plow* 
dea  ia  laid  down  in  the  same  latitude  in  many 
of  the  old  books ;  but  it  is  to  be  observed,  that 
the  aeta  of  general  pardon  ia  those  times,  had 
no  dansea  enabling  the  part^  to  avail  himself 
ef  the  pardon  on  the  genml  isaue  without  spe- 
ctally  pleading  thcsame.  The  first  act  which 
hath  that  dense,  that  I  have  met  with,  is  the 
Affiof  Oblivion  (19th  Car.  2,)  and  all  acU  of 
general  pardon  since  that  time  have  had  clause« 
lo  the  same  purpose.    Foster,  p.  45. 

f  On  Nov.  SI,  Charles  Ratcliffe,  esq.  ^who 
was  taken  on  hoard  a  French  ship  bound  for 
Scotland^  whb  Fitz  James's  horse)  was  brought 
under  a  strong  guard  from  tbe  Tower  to  the 
King's- bench  oar,  Westminster,  in  order  to 
prove  him  the  person  convicted  of  high  •treason 
fer  the  f  ebellion  in  1715,  and  who  escaped  out 
of  Newgale  $  when  his  former  judgment  was 
vend  to  him ;  but  he  told  the  Court  be  was  quite 
imprepared,  and  desired  longer  time,  and 
preyed  that  counsel  might  be  assigned  him ; 
accordingly  the  Court  granted  him  Mr.  Jod< 
rell  and  Mr.  Ford  for  his  counsel,  and  ordered 
him  to  be  brought  up  to  Westminster  the  Mon- 
day foHowtng. 

Acoordingly,  on  that  day,  Nov.  34,  he  was 
Sf^ain  brought  to  the  bar,  but  refused  to  hold  up 
his  hand,  or  acknowledge  any  jurisdiction 
over  hin^  hot  that  of  the  lung  of  France,  where 


Little  Tovrer  hill ;  whither,  two  troops  of  life 
goards,  and  one  troop  of  borse  grenadier 
guards,  and  a  battalion  of  foot  g«wrdii,  marched 

about  eight  in  the  morning.    The  horse  lined 

"  ■'  '     .11.  I    »^^.^»M  1  I  ^»__^»^_^« 

he  had  lived  about  3a  3[eara,  inaistiag  on  a 
commission  he  had  in  his  pocket  iirom  the 
French  king;  but  on  hearii^  bis  former  in* 
dietment  and  conviction j  which  were  read  to 
him  in  £oglish,  he  said  he  was  not  the  Charles 
Ratdifie  therein  named,  but  that  he  was  the 
earl  of  Derwentwater ;  and  bis  counsel  in- 
formed \he  Court,  that  this  was  the  plea  be 
relied  on ;  to  which  the  Attorney  General  re- 
plied, with  an  averment  of  his  being  the  same 
Charles  Ratclifle;  and  thereupon  issue  was 
joined.  Then  the  counsel  for  the  piisoner 
moved  to  put  ofi'his  trial,  upon  his  own  affidavit 

Sto  which  he  had  subscribed  himself  the  count 
le  Derwentwater)  that  two  of  his  material  wit^ 
nesses  were  abroad.  To  which  affidavit  the 
counsel  for  the  crown  objected,  as  not  being 
entitled  in  the  cause  before  the  Court,  nor  the 
two  witnesses  sworn  to  be  material,  in  the 
issue  then  joined  between  the  king  and  the  pri** 
soner ;  and  also,  because  the  prisoner  had  not 
so  much  as  undertaken  to  swear  for  himself 
that  he  was  not  the  person  ;  which,  as  it  was 
a  fact  entirely  in  bis  own  knowled^,  ought  to 
be  required  of  him,  if  he  would  entitle  himself 
to  thisfiivottr  from  the  Court ;  this  being  a  pro* 
ceeding  very  different  from  the  trial  upon  a  Not 
Guilty,  in  an  original  prosecution  on  a  charge 
of  high-treason  or  other  crime,  the  identitj^  of 
the  person  being  the  single  fact  to  be  enquired 
of,  and  s  case  in  which  the  crown  had  a  right 
by  law  to  proceed  in  ifif^an^er.  Upon  this,  the 
prisoner  amended  his  affidavit  as  to  the  wit- 
nesses, but  refused  to  supply  it  so  far  as  te  swear 
he  was  not  the  same  person.  And  the  Court 
said  this  was  a  new  precedent,  there  being  no 
instance  of  any  application  to  pot  off  the.  trial 
of  a  (]|nestion  of  this  sort  before ;  and  that  this 
was  like  an  inquest  of  office,  in  order  to  inform 
the  conscience  of  the  Court,  and  what  the  pub- 
lic bad  a  right  to  proceed  in  insiunter :  and 
therefore  that  the  prisoner  ought  to  give  all 
reasonable  satisfaction  to  induce  them  to  grant 
such  a  favour  as  he  desired,  for  that  they  could 
not  in  conactence  and  justice  to  the  public,  in- 
dulge biro,  without  a  reasonable  sattsfaciion, 
that  his  plea  was  true.  But  the  prisoner  stiU 
refusing  to  swear  to  the  truth  of  bis  plea,  the 
jury  were  called,  and  after  two  or  three  of  the 
pannel  were  sworn,  Mr.  Ralcliffe  challenged 
the  next  that  was  called,  aa  of  right,  without 
assigning  any  reason ;  but  upon  debate  of  the 
question.  How.  far  he  had  right  to  challenge  P 
the  Court  said  it  had  been  determined  before  in 
all  the  later  cases,  and  particularly  in  the  case 
of  one  Jordan,  that  the  prisoner  in  such  e  case 
as  this  had  no  peremptory  cballenge :  upon 
which  the  rest  of  the  jury  were  sworn,  and 
after  a  clear  evidence  of  the  identity  of  the 
person  on  the  part  of  the  crown,  th^  prisoner 
producing  none  on  his  part,  the  jury  withdrew 
about  ten  minutci,  and  thcA  found  tb«ir  verdict. 
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ibe  iv«y  fnm  ik%  uitMd  to  Irmi  gtte,  vai  ihi 
iMt  wkb  sonie  of  the  borte  tncotti|iaMed  iha 
•cafiold.  About  ten,  ibe  block,  coTored  witb 
block,  frith  «  cusbioD,  and  two  ndw  of  sow- 
dost,  were  brought  up,  and  the  block  fixed ; 
•nd  MMlo  ofterthe  oofin  of  the  onhtpp?  gen- 
^inoii,  covered  with  block  vdrel,  end  hevioff 
efgbt  bmndies,  bat  no  ptate  upon  it,  irts  ploced 
00  tfaeftcoflbld. 

In  the  mean  time,  Mr.  Alderman  Winter- 
bottom  and  Mr.  Aldermab  A)«op,  fbo  two 
Oherite,  with  tberr  nnder  tberilfl,  met  at  the 
Mitfe  Tatera  id*  Pendiorch -street,  and  from 
thence  proceeded,  the  under- aheriflb  in  a 
mooming-coach,  and  the  sheriffs  in  Iheur 
cbariotf,  to  the  lower  end  of  the  Mioories, 
where  they  were  met  by  their  oflraera|  who 
inarched  before  them  1m  tibey  ^ame  over- 
ogaiost  the  VictnallingM>fiice,  where  they  stent, 
and  then  the  under-sheriffs  went  down  to  me 
East  Gate  of  the  Tbwer,  which  is  next  to  iron* 
Gate,  when  getting  ont  of  the  cotcb,  they 
Went  np  10  nie  gate,  and  seeing  the  warders 
tbroogb  the  ga^,  they  demanded  admittance 
to  the  Keut.  .gorernor  of  tiie  Tower ;  itpon 
which  thojgate  was  opened,  and  they  went  in, 
and  in  about  ten  minntea  returned,  and  went 
into  the  mourning- coach  again,  which  waited 
for  them  ;  and  in  a  short  time  nfier,  the  on- 
•oner  was  brooffht  in  a  landau,  ont  at  the 
East-Gate,  and  then  the  procession  began  as 
ibIloYrs :  First,  ^the  olierifis  officers,  then  the 
pwuming-co^ch  in  which  were  the  two  onder- 
^heriffs  With  their  wanda ;  then  the  landau 
with  the  prisoner,  and  the  offioers  of  the  Tower 
who  had  him  in  cn&todv ;  the  landau  wa^ 
guarded  by  a  nanty  ef  foot-guards  wlthlfadr 
bajronets  fi^d.  Thus  they  proceeded  up 
Little  Tower- hill,  lilt  they  came  orer*-8gainst 
the  VictuaHiirar  oSojk,  where  the  Aerfflls  waited 
|o  receive  him  ;  and  wtiere  the  prisoner  got 
,oQ^  of  the  landau,  apd  wasput  mto  the  moum- 
ing-coath,  wliich  carried  htm  about  100  yards 
further,  to  a  booth  built  op  pivpose  to  repose 
bimtelf  in,  and  bung  with  Mact,  at  tfie  foot  of 
the  btm  of  the  soalTold.  When  he  ffot  out  of 
Aelanilstu,  aecing  some  gentlemen  be  knew, 
lie  paid  his   compliments  in  m  Tery  genteel 


i*i<«- 


that  he  was  the  same  Cbaites  lUtcliflb  Ibst 
was  conricted  of  treason  in  1716.  Then  the 
mttorney  general  mored  to  bare  exeootioD 
awarded  ogainst  the  nrisoner  on  his  former 
jndgment;  to  whipb  the  prisoner's  counsel  ob- 
leeted,  lenderiog  a  plea  pt  pardon  by  act  t^  par- 
liament, in  bar  of  execution.  But  the  Court 
^aid,  as  he  bad  already  pleaded  such  a  plea  Os 
he  chose  to  rely  on  and  stand  by,  and  as  tbiit 
was  found  against  aim,  notbTng)fUore  remained 
Ihr  them  to  do  at  present,  but  to  award  exe- 
cution ;  and  If  bis  eounsd  bad  any  tbhi^  to 
offer  on  his  behalf,  dtey  wooM  bare  t^me  to  do 
It  before  the  day  of  eaecutipo :  then  they  or- 
dered a  rule  to  be  made  for  the  proper  writs 
for  his  execution  on  Dec.  9,  and  remande^^ttie 
prisoner  to  life  Tower.  From  bis  Caoe,  printed 
%t  that  tone.-*  Amer  JBcBhM. 


namier,  and  amilcdi  aad  aoming  to  ibo  mim 
of  fbetooaraing-ooaab,  be  asked  tbeotteen 
who  alood  to  wait,  whelber  bo  waa'tOfpsMi 
there  P  And  Mag  answered  that  ba  waa,  he  only* 
said,  It  k  we44,  and  aiepped  in  direatly%  Boiag' 
eooMBtotbe  booth,  aUonded  with  tile  abesim, 
he  staid  there  aboot  itea  minntea,  wbiob  be 
spent  cbieey  in  bis  devotions,  apeabbig  but 
very  lilite  to  any  body.  Ha  tbcM  wslbad  wp^ 
upon  the  aeaffoM  with  great  caliasss,  baia^ 
dressed  tn  a  scarlet  coat,  with  gold  boltaaa,  tba 
rfeeres  fiiood  wfib  Madk  velret,  scarlet  waial 
oaaft  trimmed  with  gaM  4ace,  a  eeirlat  pair  of 
breeofoes,  and  wbile  ailk  atoolEioffo,  aad  his  Iwt 
with  a  white  fewfber  voaad  it.  Ha  soon  arirai 
for  Ibo  exeemioaer,  who  ooanb^  to  him,  be 
todk^a  parcel  of  geld  aat  of  bis  pocket,  anA 
gate  it  him,  «eyiug,  1  am  but  a  poor  «mii» 
Niere's  ten  gtiiiieas  for  ya« ;  if  I  bid  visca  i 
would  give  it  you;  aira  I  desire  yon  to  4o 
year  exeetitioa  so  as  to  put  roe  to  tba  least 
misery  you  can.  H<e  ibea  baected  4omu  be|<wa 
the  btodc,  and  patting  bis  bands  togatbar,  nada 
a  idioit  prayer,  when  two  of  tbe  warders  of  tba 
l^iwer  came  to  bim,  one  af  eaob  side  af  bim  | 
one  of  them  loolc  u^is  irig)  and  Ibe  other  pat  a 
white  eap  upon  bis  head*,  and  tboa  tbeaabappy 
crimiaaf  rote  upon  bis  legs,  and  with  ibalr^a* 
lAstanoe  pulled  hW  bis  coat  aad  wanstosnt  Ha 
rtien  turned  about  and  took  bis  lsai*e,  ia  a  ?%• 
spectful  manner,  of  tbe  aberilb,  and  Ibcn  fm« 
tied  tbe  eoHar^  his  ebbrt,  wbicb  was  liiolene4 
with  a  bladt  ribboa,  and  began  to  tnok  Ilia 
collar  of  his  shirt  down;  bat  not  beinff  able  to 
readb  far  enoogb  behind,  be  dosirod  An  eie- 
cutioner  to  do  it  for  bim;  which  be4id  an* 
cordingly.  Then,  alter  saying  a  staort  prayer 
to  himsdf,  and  crossing  birascif  seveial  linlee* 
belaid  his  head  down  upon  tbe  block ;  aad  de* 
sn*al  Use  exeeotiepnr^ito  atriba  hr  eaaagb^ 
adtiing  these  bis  last  words,  When  1  sprMMl  my 
hands  thus,  tlo  you  take  my  head  nff.  If  biak 
signal  be  gare  in  less  IInhi  balf  a  ODAaate^ 
when  one  strdke  of  the  axe  aevered  Iris  bead, 
except  a  bit  of  "Mcin,  which  was  eat  aionder  wk 
two  or  three  chops,  't^he  body  then  fell  dan« 
upon  the  scaffold ;  and  the  execotionar  aeawlH 
ing  his  pockets,  found  half  a  gatoea,  a  sHrat 
crucifix,  and  his  beads.  Voar  tmderlaker'a 
men  stood  ready  wi^  a-pieoe  ot^rod  baya  to  ra^ 
ceive  thebeod  pn  it  m\  off,  and  tba  My  and 
bead  were  put  into -the  coffin,  and  eonvevnd  in 
a  hearse,  to  tb^  NtgH-bead,  in  €lray^In»» 
Lane,  andsm^i  ^er  interred  at  fli.  WleiPa  in 
ibe  rieldi. 

Thus  fUl  ibh  tmfianpy  vnan,  ag^  59 1  9^ 
years  within  Ibree  ds^  trfter  bis  escape  ont  ^ 
riewgate,  part  of  wlpch  l^ne  liaapent  wifb  ttib 
Pretender  In  Italy,  4mA  the  greatfit  pott  9n 
Frapoe,  where  bfevtaitiedthe  ladyf^ktrbntajb^ 
reR<t  of  Lerlqgvtony  ford  Newbui^,  a'Seoti 
Mnleman,  by  whom  be  itiid  a  nro,  WW^  *nt|a 
Bomc  .time  prispner  with  bim  in  tbe  'Tswar, 
and  thought  at  fijni  to  be  the  Prrtenifer'a 
voutmr  son.  fle  was  the  Toungeid  Mibfl^ 
of  Mmes  aari  of  Derwebtiraier,  tr|i6  wt^  aa* 
Ivsaded  m  intt|  Aty  Inch  bdag  tdkta  nt 
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RaiUlflb,  ^  th»  Itdy  Mwy  Tador,  naHiral 
dMgfbler  t»  ft.  Oiiariet  9,  by  Mrs.  Mary 
INivifi. 

Mr.  RateKflbMHvrcil  wHIi  Much  imir*  de- 
cency at  Ine^Kttuileii,  llieB  el  the  Imt  of  the 
Kkng%  himih,  wheo  the  only  Mil  waa,  whe* 


ef  'air  Fraacia  I  Iher  lie  waa  ihe  aeme  peieon  who  waa  oen- 
PiuIm>.   MAtnrttl    demued  for  the  rebellion  in  1716,  eod  OMdehii 

eaeape  out  of  Newgate :  for  there  he  bebared 
himself  in  an  inaolent  luanner,  which  did  him 
BO  aervice :  but  at  bis  execution  he  waa  ealaa 
and  sedate,  and  auffereft  with  imich  ceiapeavni 
aad  reaigikatiMi. 


519.  TJie  whole  Proc^dipgs  ip  tbe  House  of  Peers,  upon  th^  lo- 
dictments  against  Wiitiiiic  £atl  of  Kilktarnock,  Gzowh 
Eari  of  Cromertte,  and  Arthur  Lord  Balmi:riko,  for  High 
Tceason,  in  levying  War  agunst  bis  Majesty.  Begun  on 
Monday  Uie  28th  Qay  pf  July,  and  continned  qu  Wednesday 
the  30th  of  July,  anid'P^idsy  ^e  1st  of  August :  ?0  <}%owz  IJi 
A.  jx  1746.* 

JuwB  S4^  1740. 


Tfifi  inhe  of  NewoaaUe,  >hy  faia  fliMaty'a 

"  ~   tfahiaf 


1,  aoqvaintad  the  Haoae,  That 
ladietnieBt  4if  high-^neaaes  weae  yaal^rday 
Ibmid,  hf  the  urand  jury  of  Ibe  •ooo&ty  oT 
Samy,  ageiiat  IViUiaai  earl  of  Kilii|a<iagh» 
Geaage  earl  of  Cnunertifi,  and  Aftfa|ir  iorS 


Ordered,  That  the  aaid  ^iodiehMiits  heta* 
laofod  hefoae  thia  Mooaahy  (Certhwaii :  Aad 
tfaitewfit^eRilief  iGealiDflim  ha  iaaaad.  Sm* 
that^qrpoae.    > 

Then  a  bouBDittee  WMtt^pointed  to  anSMCt 
tbe^aotiialafflhia  HoaMaupan  forHMrlriala#f 
peats  in  capital  caaaa ;  add  to  conaMarof^the 
fRWp^neihdda'Of  paoeaedhigt  hi  erdtvtohmi^ 
the  lordaeboea  mBedit04i«)ppedyteiaA>s  Awi 
te  vapoit'te  ahe  Henepy  what  tb^yehaM-tWab 


Mper 

Their  lordships,  or  anr  iee  «f  itbem,  te  laaat 
to-novvmr,  et  ttoiijiiM  aiBAe«MliplflM«<;  mod 
t»adjeam  aalfaeyfleaae. 

Ordered,  HMMt  the  load  ehief  i«BtioB4>f  the 
eernt  oT  Kiogt»'heac4h  the  i^rii  ^li'iaf  jaaioa  ef 
the  eeoit  of  Oaaameii  Plena,  aedithe  taad  eMaf 
hadvii  ef  the  eesrt  ef  IBacheqeer,  do  aStenS 
tbewid  eoDMiAttee. 

June  ft6«  yno, 

Vhefleeae  fiehMf^Mbmei,  ThoitJ|hean<il 
•f  Cai<uwirf,  jaaued  Ihr  remeviog  the  ioSiet 
nmn  of  hvgh.traaaen,  fowid  km  ihe  mbmI 
j«^  wf  SerMy  •agtieal  Wtihaia  eart  ot'^jKM- 
jraMMMK,  oeefji^  *eaai  ef  C/ieoiaMaai  sms 
Aftbwr  loed  Balqau^oe,  «ea  hi«a^  iela  te 
tfonae) 

Dm  aahl  wiil,  vetMNi  «thQieof,  and  !■#■> 
meota,  were  read. 

The  4ard  Maaaae  ^eqeafated  the  Hooae, 
That  the  committee  eppoiotad  to  inspect  thair 
iotdiatipi' ieai urta <ej>en  ffsnaer  tiisleef  peers 


pital  ciaaa  $  and  to  csMider  «f  4am  piey 
aaetheda  •of  proceiMJfnff,  in  order  to  4>i«tog<ha 
leede  aibeee-aeniioaei  to  e  ajpw^  *i*^  'b*^ 
■0i«ed  open  aflepcet:  which  they  ned  direelfeA 
bitnteaniiike  4o  tlie  fle«ae,  whentbehr  lerA- 
ahipa  m'Hi  f  leaee  to  leoeiTe  the  aense.  a    < 

Ofdfred,  Th«tthe^idftepoitheiwe«ii«d 
tD>niorrowc  eedthe'Lep4aaQ%eeMfiiieiied.  * 

June  P7p  1740.      , 

The  lord  Moaaeh  ^aotsevdieg  le  «rder)  te* 
peiM,  fham  the  lerda  •cammitleaa  efpoietel  Id 
UBspieot  the  leemaiaof  tbte  Boeaevpeo  foeaDef 
triela  "Of  paeie  ht  caipital  eaaea ;  ami  le  oeo- 
aideref  the  proper  mtChoda  >of  nraeecdieg,  fii 
order  to  bring  WilHam  earl  or  Ktlmaniedh* 
George  mnk  ef  Cvomeitie,  and  Anhor  I6rd 
ftatiMie»oe,Mely  tadioted  of  high-traaaoo,  te« 
tfieady  tiitl';  tTmit  abe  eemmiftee  have  met, 
and  iaapeotad  the  Jeemida  of  thia  Bouae,  ie 
relaliba  to  the  triata  of  feeie  in  eepital  eaaaa  $ 
and  were  attenSed  %^  the  terd  diief  jee- 
tioe  ef  the  €oatt  of  iLtegf^  hendi,  the  lenl 
dhief  Jeatiee  ef  the  Court  cf  Ooaamen  Fleaai 
end  fkm^otA  <kMikmmtL  ef  "IheOeiRt^fiK- 
oheqeer :  And  lievhy  iNserd  the  aaki  j«dgt« 
upon  the  ^ODaarwethNi  of  llie  ect  «f  tbeeercnth 
ahd  eighth  Tear  «f  %mg  William  Che  third, 
ietkled,  An  Aeffor  reg«hitMig  triata  in  eaaa  ef 
Ueaaau,  end  eiiepriaion  ^  hfoaaae,*  end  eeK*> 


^WM 


^mt 


M* 


e,"  aeyt  air 


>«»i 


*  See  Faater,^ 


m.^ 


»  <<  *1%e  10th  «ttd  Itth 
M.  <P)aater,  •(•eaehepro^Moe  Ihr  etoere  equal 
hud  ieSlifeieflt  hM  ef  peers  tNMi  peereaaea  im 
eaaee  of  Iraaaee  eod  nwapriaioa.  ThemiechAef 
reoitedts,  That  In  the  t^ialefe  peer  erpccrcaa 
the  major  rote  ia  anffictent  for  ooodemnation 
•r  eeqnMali  wliereae^  aaMi  the  a»t,  In  Ihe 
trial  tpftk  cemmeeer  a  f  esy  ef  •waive  Ihwheldeaa 
nnat  aU  egvee  ie  their  eefdict.  I  deoht  this 
waa  aot  the  reel  pitaohitff,  heoeoae  the  rene#f 
ttidlf  4a  opea  te  the  name,  flie  UNJor  ?ete  in 
dHHaattoMtMid  eraatheae;  and  if  the  me- 
thod of  trial  in  the  court  of  the  lord  bigi 
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9«  Thftt  it  is  tiftt  <»|H«ioii  of  tiiit  eommitteey 
That  such  ftiiipmo«»0«gfat  lo  bo  by  «rder  of  iliis 
House,  (tqvirJDff,  That  ev«ry  peer»  who  ksUi 
a  rigbt  to  sit  and  vote  io  parliameot,  do  appear 
at,  aail  attend  siicti  trial  $  aod  bj  lettera,  to  bo 
wrote  by  tli^  lord  obabcallor,  or  speaker  of  th« 
Upuse  tor  the  time  beioff,  to  e^icb  partieolar 
peer :  And  tliat  such  order  of  the  Uoase  be 
^fized  uppa  Jthe  doors  jof  this  Honae^  and  oC 
Westminster-Hall;  and  also  bo  published  in 
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sidered  the  matter  to  tbem  referred,  have  coiM 
to  tUe  foljou  iot;  Resolution,  ?iz. 

1.  That  it  is  tbe  0|Mnioo  of  this  comtmU«>e, 
That,  by  virtue  of  tUe  said  act,  upon  tbe  trial 
of  aoy  pevr  or  peeress  in  any  of  the  cases  of 
ti'easoo,  or  nusprisiou  zk'  treason,  within  that 
act,  all  the  peers,  who  have  a  right  to  &it  aod 
fote  in  parliament,  ought  to  be  siiiumoued 
twenty  days  at  least  before  erery  such. trials 
to  appear  at  such  trial. 

steward  was  in  couttmplation,  as  I  conceive  it 
was,  yet  even  Uiere,  tbougli  the  major  vote  is 
sufficient,  the  mojority  roust  consist  of  twelve 
or  more.    (Kol.  56.} 

*'  The  real  mischief,  cautiously  passed  over, 
Ltake  to  have  been,  tint  in  the  trial  of  a  peer 
in  the  court  of  the  high  steward  the  peers- 
triers  were  a  select  number  returned  at  the 
Donioalioo  of  4be  high  steward,  aod  the  pri* 
.loder  was  in  every  ease  debarred  the  benefit  of 
a  challenge.  (Afoo.  pi.  84 J.  l  Inst  166,  b.) 
This  was  the  real  mischief,  and  it  Was  in  many 
cases  severely  felt.  Accordiogljr  the  act 
•ppUeth  tho  proper  remedy ;  for  it  emeteth, 

*  That,  upon  the  trial  oi  any  peer  or  peeress 

*  for  trea)!on  or  misprision,  all  the  peers  who 
'.bafe  a  right  to  sit  and  vote  in  parliameot  shall 

*  be  summoned  twenty  days  before  the  trial  to 
f  appear  at  such  trial ;  and  that  overy  .peer  so 
'swnmooed  and  appearing  shall  vote. in  the 
<  trial  of  such  peer  or  peeress,'  having  first 
taken  the  oaths  appointed  by  the  act.* 

**  The  next  elause  providetfa,  *  That  neither 
'  this  act  nor  any  thing  therein  contained  shall 

*  any  wa^  extend  or  be  ooDstmed  to  extend 

*  to  any  impeachment  or  other  proeeedinga 
Mn  parliament  in  any  kind  whatsoever/ 
(Sect.  IS.) 

'*  The  words  of  the  hnt  elause  are  very  gene^ 
rait  and  seem  to  exclude  every  prooeedinginfull 
parliament  for  the  trial  of  a  peer  in  the  orduiary 
course  of  justice,  fiut  that  oonstrootion  was 
rejected  in  the  cases  of  the  earto  of  Kilmar- 
nock and  Cromartie  and  of  the  loni  Bal- 
merino;  and  accordingly  all  the  peers  and 
lords  spiritual  were  sammoncd ;  and  those  k>rds 
who  appeared  having  taken  the  oaths  appointed 
by  the  act«  the  bishops  upon  the  day  the  trial 
came  on,  after  making^  the  asnal  protestation, 
withdrew  ;  and  the  prisoners,  before  their  ar- 
raignment, wer^  informed  by  the  high  steward, 
that  thev  were  intitled  to  the  benefit  of  this  act 
in  its  full  extent. 

'<  Tbe  summoning  the  lords  spuritoal  to  the 
trial  of  those  lords  was,  I  apprehend^  a  prudent 
caution,  m  order  to  obviate  a  dooot,  that 
might  otherwiBe,  at  that  critical  time,  have 
arisen  from  the  words  of  tbe  statnte,  which»  as 

*  ^^  See  tb^  conference  between  the  Lords 
and  Commons  upon  this  daose  in  KonnctI, 
▼ol.  3,  p.  69$.  Both  Houses  plainly  uq- 
dersUyid  tbe  clause  to  refer  to  tbe  trial  of  a  peer 
in  tho  court  of  the  lord  high  staward.'*  Foster. 

See  also  New  ParL  Hist.  yoI.  5,  pp.  Q79» 
«83. 


I  before  observed,  are  very  gimertfl.  Bat, 
general  as  they  are,  I  do  oot  cooceivCy  that 
they  made  that  measure,  though  extremel/ 
prudbnt,  absolutely  and  iodispensilily  neces- 
sary ;  .for  general  words  in  a  statute  most  be 
controuled  by  Ihe  apparent  intent  of  the  legis- 
lature ;  they  must  in  construction  be  adapted 
to  cases'  then  in  contemplation,  and  to  every 
otlier  Movition  in  the  statute,  so  as  to  render 
tli^  whol^  one  uniform  consistent  nile. 

*<  I  will  now  in  a  few  words  apply  this  obser- 
vation to  the  present  case. 

**  The  act  provideth,  that  every  peer  so  sum- 
moned and  appearing  shall  vote  in  the  triaL. 
By  voting  in  the  trial  must,  as  I  apprehend,  he 
meant  voting  throughout  the  trial,  voting  aa  m 
competent  judge  in  every  question  that  shall 
arisq  'during  the  trial ;  and,  above  all,  in  the 
grand  question  for  condemnation  or  aoqotttal. 
Now  upon  this  last  question  the  bishops  cannot 
vote ;  though  it  hath  been  resolved,  and  prac- 
tice bath  eslabUahed  the  role,  that  in  a  pro- 
needing  in  full  parliament  in  a.  case  of  blood, 
they  may,  if  tbciy  choose  it,  vote  open  nil  pre- 
vious qoestions.f  But  m  a  proceeding  in  the 
court  of  t^e  high  steward,  which,  I  conceive, 
this  obmae  of  the  stntote  had  principall;^  in 
contemplation,  and  to  which  no  mere  apintoal 
lord  Was  ever  summoned  or  coohl  be,  no  qoes* 
tion  bat  for  acquittal  or  oondemnatHNi  ia  the 
solyect  of  aiiy  .vole }  for  in  all  poiata  of  law  or 
practice  the  high  steward  giveth  the  rule  as 
sole  jodge  in  the  oonrt 

<<  To  conclude  this  head,  the  act  may,  with 
propriety  enough,  be  said  to  rogulatctM  pro- 
ceeding in  both  ooorta,  that  of  the  hi^h  steward 
,and  that  in  full  parliament ;  but  it  doth  not 
alter  the  nature  and  constitntioQ  of  cither. 
Coiuequently,  it  doth  qot  give  to  the  lords 
spiritual  any  right  in  ca^ea  of  blood,  which 
they  had  not  before :  what  conclusions  soever 
men  of  interloping  busy  talents  may  hereafter 
be  tempted  to  draw  from  it,orfroaatbis  prece- 
dent; which,  as  I  said  before,  is  founded  in 
great  wisdom  for  .obviating  doubts,  which 
might  have  arisen,  and  proceeded  finam  tbe 
same  prudential  motivea  from  which  tho  acta  I 
hcve  alrcad  V  cited  for  saving  the  rights  of  the 
peerage  did.  The  measure  m  both  caaea  was 
extramely  right,  bot  not  of  absolute  indiapen- 
aiUe  necessity/*         \ 

Foater's  Cnnm  Law,  pu  846. 

t  «  See  the  Lords'  Joemal  ISth  and  14th 
May  1679,  m  the  case  of  lord  Danlgi:  anil  the 
popish  lords." .  Foster. 
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and  oAerSfJor  High  Treason, 
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the  LoodoD  ChMlte,  at  IflMt  twenty  dajTi  before 
f  edi  trill ;  aed  that  sneh  lettera  be  sent  at 
laaat  twenty  dtya  before  such  trial. 

9.  That  it  appcariaf  to  thia  cenmittee, 
That  the  aDtient  and  umial  method  of  aoni- 
■wwio^  the  lordato  attend  open  trtab  of  peen 
in  capital  caws,  in  parliament,  has  been,  bv 
sending  the  letters  or  tommooa,  to  ittch  lords 
as  aie  not  in  town,  by  the  post ;  it  is  the  opi- 
■ion  of  this  eemmittee,  That  the  letters,  to 
nncb  lords  as  are  not  in  town,  be  seot  by 
the  post,  according  to  the  antient  usage. 

4.  Thatit  is  tlw  opinion  of  this  committee. 
That  the  House  be  moved  to  resolve  and  de- 
dam.  That  sneh  order,  so  fixed  up  and  pub- 
lished as  abovementiooed,  and  such  letters,  so 
aent  as  abovenentioncd,  are  a  due  aommons 
Wthe  peers  in  cases  of  trials  during  the  sitting 
of  pariiament,  within  the  true  intent  and 
meaning  of  the  said  act  of  the  seventh  and 
eighth  of  kin^  William  the  third. 

5.  That  it  is  the  opinion  of  this  committee, 
Hiat  every  lord,  before  he  shall  sit  or  vote  upon 
anch  trial,  ought  to  take  the  oaths,  and  make 
and  subscribe  the  declaration  required  by  law 
to  be  taken  and  subscribed  by  fiords,  in  order 
to  their  sitting  and  voting  io  parliament 

6.  That  it  IB  the  opinion  of  this  committee, 
That,  io  the  letters  to  be  wrote,  pursuant  to 
the  resolutions  above-mentioned,  notice  be 
takes,  that  the  lords  are  summoned,  pursuant 
to  the  said  act  of  the  seventh  and  eighth  year 
of  king  William  the  third ;  and  that  their  at- 
tendance, is  required  at  such  trial,  upon  pain  of 
incurring  the  utmost  displeasure  of  the  House ; 
and  that,  in  case  the  lord,  to  whom  any  such 
letter  i^  directed,  shall  be  incapable  of  attend- 
ing, by  reason  of  sickness,  or  other  disability, 
he  do  send  two  witnesses  to  attest  the  same 
open  oath. 

Then  the  said  Report  was  read  by  the 
clerk. 

And  the  three  first  Resolutions,  being  read  a 
secdnd  time,  were  severally  agreed  to  by  the 
House ;  and  ordered  accordingly. 

And  the  fourth  Resoktion  being  read,  the 
House  was  moved  pursuant  to  the  direction  of 
the  committee. 

And  thereupon. 

Resolved  and  declared.  That  the  order  for 
the  attendance  of  the  peers,  who  have  a  right  to 
sH  and  vote  in  parliament,  fixed  up  and  pub- 
lisbecl  as  above-mentioned,  and  such  letters 
wrote  by  the  lord  chancellor,  or  speaker  of  this 
House,  and  aent  as  aforesaid,  are  »  doe  sum- 
moos  of  the  peers  in  cases  of  trials  during  the 
sitting  of  pariiament,  within  the  true  intent  and 
meaning  of  the  said  net  of  the  seventh  and 
eighth  year  of  king  WlUiam  the  third. 

Then  the  two  last  Resolutbns  being  read  a 
second  time,  were  seveiatty  agreed  to  by  the 
Hoose ;  and  ordered  accordingly. 

Oidered,  That  William  cari  of  Kilmarnock 
be  tried  on  Monday  the  98th  of  July  next,  at 
nine  of  the  ctock  in  the  morning,  upon  the 
bill  of  indictment  foti.  high- treason  found 
against  him :  and  that  George  earl  of  Cromer  • 
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tie  be  tried  on  the  nme  da^;,  at  ten  df  thech>ck 
m  the  forenooD,  upon  the  bill  of  indictmentlbr 
high-treason  found  sgainst  him  :  and  that  Ar- 
thur lord  Balmerino  be  tried  on  the  aame  day, 
at  eleven  of  the  clock  in  the  forenoon,  upon 
the  bill  of  indictment  fur  high-treason  found 
against  him. 

Ordered,  That  the  Trials  of  the  said  peeu  be 
had  in  Westminster- hall. 

Ordered,  That  an  humble  Address  be  pre- 
sented to  his  majesty,  to  acouaint  his  majesty, 
Thkt  this  House  hath  appointed  the  Trials  or 
William  earl  of  Kilmarnock,  George  earl  of 
Cromertie,  and  Arthur  lord  Balmerino,  tu  be- 
gin, in  Westminster  •ball,  on  Monday  the  S8tb 
day  of  July  uext;  and  humbly  to  desire,  that 
his  majesty  will  be  graciously  pleased  to  give 
orders,  That  a  place  be  prepared  in  the  said- 
hall  for  the  said  Trials  ;  and  also  to  appoint  a 
U>rd  high-steward,  to  continue  during  the  said 
Trials. 

Ordered,  That  the  said  Address  be  presented 
to  his  nMJesty  by  the  lords  with  white  staves. 

Ordered,  That  every  peer,  who  bath  a  right 
to  sit  and  vote  in  parliament,  do  appear  at,  and 
attend,  the  said  Trials:  and  that  this  order  be 
aflized  on  the  doors  of  this  House,  and  of 
Westminster- hall ;  and  also  be  printi:d  and 
published  in  the  London  Gazette,  at  least  twenty 
days  before  the  said  Trials. 

Ordered,  That  the  lord  chancellor  do  write 
letters  to  all  the  peers,  requiring  their  ap- 
pearance and  attenaance  at  the  said  Trials,  pur- 
suant to  the  directioufl  contained  in  t^/e  fore- 
going Report. 

DieLuns^,  SO  Junii,  if  46. 
The  lord  chamberlain  reported,  That  the 
lords  with  while  slaves  had,  according  'to 
order,  presented  to  his  majesty  the  Address  of 
this  II ouiie  yesterday,  for  a  place  to  be  pre- 
pared in  Wntminster-hsil,  for  the  Trials  at  the 
peers  indicted  of  high- treason,  and  for  the  a(»- 
potntment  of  a  lora  high  steward :  and  that 
his  majeety  was  nleased  to  say,  he  would  give 
orders  accordingly. 

Die  Ltintt,  7  JoKi,  17 i6. 

Upon  reading  the  i^elilion  of  Willjam  mrl 
of  Kilmarnock,  now  a  prisoner  in  .the  Tower  eH 
London,  praying  in  regard  he  has  notice  glveub 
him,  that  bi9 Trial i«  apftointed  upon  the  88Lh  day 
of  this  present  July,  Tttat  tlieir  lordships  witt 
please-  to  appoint  Mr.  Oeoiige  Ros^  to  be  hia 
solicitor; 

It  is  ordered,  That  tlie  said  jQeorge  .R()ss  ha 
assilipned  solicitor  lor  the  petitioner,  aa  desired  a 
and  that  he  may  have  access-to- him  at  all  seaH 
sanaMe.times.  .,  • ,     » 

Upon  reading  the  Petition  pf  Gew^^tarl  aC 
Cromertie,  now  a  prisoner  in  the  Tower. of  Lsnf 
don,  iHPaying,  Thattliis  Uousa.wiU4ie  pleiped 
to  appoint  Mr.  Adam  Gordon,  attorney  aiiaw* 
to  be  his  solicitor  ; 

It  is  ordered.  That  the  said  Adam  Gordon  be 
assigned  solicitor  tor  the  petitioner,  as  denirad ; 
and  that  he  may  have  acce^i  to  him  at  jdt 
seasonable  times.  ^ 
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iThe*  Ibrtf  MdMsQD'  rqiorti»f  fVom  fkt  Kurdtf 
MhrnittfeM-  app^tttcNl  t<^  inspect  iVie  >iiniMkr 
•f  tftis  VhuWt  dp^n  fbrnoer  Trf&fe  of  petir^  for 
^ittil«  <htsi(tf ;  amf  to  consftfe^  of  tbtf  proper 
ito«tftodr  of  proeaolirig;  iv  order  to  briof^  WiK 
liaro  etrl  of  Kilmarnock.  George  earl'  or  Ct»* 
itoeHSe,  and  .4rtii^  bnr  Bafrtierloo)  lately  ra- 
dicted  of  high-treasoo,  to  tf  speedy  trial;  thalf 
tM«y  IHid  ag^aiir  met,  attd  taken*  into  fertder 
wiDsiiferatSoD  tbe  mattkir  tb  tHeiH  refetred ; 
Hiid^  were  come  to  the  fiytowiog  fteaohi- 
ttoqr;  Yi2. 

That  it  ii  the  opiniotr  of  the  Committee, 
that  dV  the  lordr,  who  sbalt  attend  the  said 
Trials^  do  attend  tbe  Hontej  to  take  the  oaths, 
M  order  to  their  sitlht^  and  toting  upon  such 
'nials,  on  the  Thursday  and  FiMay  ifext  nre- 
^ding*  the  da  j  appointed  fbr  the  said  Trials. 

That  it  is  the  opmion  of  the  commftvee.  That 

e  said  Reaolutioo  be  printed  and  published  iik 

eLoflidbn^  Gazette. 

Vfbich,  being*  read  twice  by  tbe  clerk, 
were  agreed  to  by  the  House  ;  and  ordered 
flocordingly. 


£ 


Die 


,  9  Julfi,  1746. 


tjpon  reading  the  Petition  of  Arfhor  lord 
Bahnerino,  now  a  prisoner  m  tbe  Tower  of 
London^  praying,  That  this  Ifonse  will  appoint 
Hr.  George  Ross  tO' be  his  solicitor ; 

It  n  ordered,  Tfiatthe  said  George  Ross  he 
isslgned  solicitor  fbr  the  petitioner,  as  desired  ; 
and  tital  he  may  have  access  to  him  at  all  sea- 
sonable times. 

0te  Veneris,  1 1  /olii,  174d. 

O*  a  reporl  made  by  the  lord  Monsoa,  fiooa 
1k^  coaDmiiitee  bdiM«*mentioned : 
.  Ordesed)  Thet  the  lord  bi|rk  steward  be  di- 
yected  to  aequaini .  (he  lords  to  be  tried,  and 
all  other  persens  who  may  hare  occasion  to 
■peek  to  the  Gourt;^  tliatthey  addresathemseWes 
le  tbe  tenia  in  generftl,  aodtnot  to  tbe  k»ni  higii 
steward. 

Die  MarlMi  15  Julii,  1746. 

IFpon  reading*  the  MStion  of  George  e»f  of 
Cromertie,  new  a'  prisoner  i»  the  ToWer,' 
graying,  in  regerd'  Ive*  is  infbrtti^,  several' re- 
•blufioos  haire  been  agreed  to  by  this  Hmiie; 
h  order  to  the  speedy  Trials  Of  the  petiiiener 
and  others^  that  heniey  bafe  copies  thttaoF, 
the  indictment  found  against  him,  the  Ger^ 
liorari  for  rembviny  tlio<  same,  and  flie  re- 
Mrn  thereof,  or  any  ether  pfoceedinge  tb«C«lNill 
beegKsed  upon'  in^retatien  tO'  hiis  Trial  t 

Ordered,  That  the  petitioner  may  hseeeaplie 
40  such'  p^oceedlegv  as  k^rt  Hem  had  'm  this 
Hbvse  coiieeniitt^  him ;  together  with  eeepy 
df  thi^  saidindielaieot,  Gei1lerari*.and  MtHn* 
•Pd44r(^.  * 

DieMertarii,  33  Juln,  1746. 

^Mmisdv  Tba^  thfe  constable  c§  hie  Mtym* 
Ifs  Tdwsr  ef  London  j  or  the  K«MitMaiit  et  the 
aamOy  or  bit  deputy,  do  bring  te  lh»  bar  of  thiv 


ie  WMiiaiiBtoihalK, m Mnadliy ma^^ 
akntne o€  tbedook.  mtbe ilioSnieg,;tlie bodifle 
of  William  eluikof  Kitomnalcky  Ge0c«»wl.er 
Ceeaasitie, and. Arthur krd  BekneriMV flow  in 
bieeestBd)^ ^ logelhef  wilfc oopnsoi'  ibeis  le^ 
speetire  aaminiiMetttSy  signed  hy^  Ibe  saM  eoi^ 
8trf>lsi  or  fieoiennnlu 

Die  Jo?ls^34  Julli,  1746. 

The  lord  Moiittkt  reported,  ItenV  the*  lerdU 
cotmnfttees  sppointed  tv  inMfk:t  the  iouiMN 
of  this  Hoese  eptfn  ftvrtner  Trials  of  ^eeni  Itf 
capital  ea^es  ^  aod  to  eMkider  ef  the'  proper 
methods  ef  proceeding  hi  order  fe^  the  Trkis  of 
Wiiaem  eafl  of  Kilmameck,  Geoi^eari  of 
Gfomertie,  and  ArlAnr  lortf  Bhlmerino,  lately 
indicted  of  higbti^eittoo  ;  That  the  eotffttitintf 
hare  taken  into  fhrther  eonrid^retkm  the  nat-^ 
tter  to  itMiHi  ref^red ;  and  htire  ootne  fo  the 
iblloi^tiigRhsel^tidns'OHiioegslPethets);  vie. 

That  it  is  the  opinion  of  the  committee, 
That  all  prodamardoneto  be  miade  In  ihe^Coart 
in  Westminster*bflff,dering  tbeaakt'THale,  be 
madlein  the*  king's  name. 

That  ft  is  tbe  opmfon  of  the  eomhiHieey 
That  the  three  lords,  indicted  of  higit  tfeasoe, 
be  broujfht  to  the  bar  of  the  Gonrt  in  Weal-' 
Botnstifir-hall,  at  the  same  time  io  oriler'to*  be 
arraigned. 

That  it  is  the  opinten  eif  the  committee,  TIM 
ih^  case  tlie  titree  lords,  Indicted  of  high  tree, 
son,  should  plead  Guifry  to  tl)eir  indietmeete,Jtbe 
House  be  immedlatefy'  adjouf  nled  te  tke  ebenr- 
Ber  of  parliament ;  not  ff  one  er  more  of  the 
saM  lords  should  pfead  Gdtfty,  and  the  other 
Bfot  Guilty,  in  that  ehse,  the  ford  or  kirds  s» 
pfeadinff  Guilty  be  Ibrthwith  remanded,  ine«Mi» 
tody  of  tlie  chief  jgbremor  cff  the  Tewer  of 
London,  totlie  eaid  Tower;  and  that  the TrM 
of  the  other  lord  or  lords  pleading  ^fot  Goifty 
doprooeed. 

iVbich  Heport  being^read  twice  by  the  elerll, 
wos  agreed  to  by  the  nonse;  and  ot^red  iq- 
coniingly. 

Die  JlrtinsBi  98  Jnliiv  1fr46. 

The  Lords  met  in  the  House  of  LordI  m 
their  robes ;  aod,  after  prayers,  adjourned  into 
VYeaitmiQsier*ball  • 

Tub  First  IJiAr. 


Abeut  1}>  o*deek,  Ae  Lasds-eanM  fram 
own  Hense  into  tbe  Osusir  erected  in  West' 
minBter*ba4l,  rn'tbb  manner  feUoenng*: 

The  lord  high  alenwd^r  ^enHeuMn  attend- 
ants, twesnd  two. 

Thd  clerfce  asMstaotle  fheHeeaeef  Locdvp 
and  the  dinrkof  the  parliament. 

Clefk  of  the  emwn  h  €UianeersfV  lienrlsg 
tbi^ktiig^censBesKioi^t9tba  losdbigli  atevetdp 
and  the  clerk  of  khn'oroirvin  tbe  EMffmbmAi 

The  Mastere  ki  ebnneiNry,  twe  ahd  twe. 

Tlm^judges^  two  and  CWe. 

The  peers  eldest  sonil^  twn  an#lwn^ 

Peers/niiee%.  tord  ani  two-. 

Yerliand  Windm-bbfalds. 


I 
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and  others^  Jor  High  Treason- 
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Fottr-  n^4mi9  •!  mnaa  with  their  macct, 
IwroaMltiv*!  • 

The  ymmma  usher  of  the  Home. 

Then  the  Peers,  two  •nd  two,  begioniog 
with  the  yopngesi  bvon. 

Then  tow  scrjesfits  at  arais  with  their  maoes, 
two  and  two. 

The  Serjeant  at  arms  attending  the  greAt 
seal,  alnd  purse  bearer. 

Then  Garler  king^  at  arms,  and  the  gentle* 
man  osherof  the  falackt  rod,  carry  iog  the  white 
staff  befors  the  lord  hiffh  steward. 

Philip  losd  ilardwicKe,  lord  high  oha|ioeUor 
of  Great  Britain,  Lord  High  Steward,  alone ; 
his  tcaiD  borne. 

.  When  the  Lords  wece  placed  in  their  pro* 
par  seats,  and  the  Lord  High  Steward  upon 
the  wool-pack ; 

,  The  clerk  of  the  crown  in  Chancery  hav- 
ing bis  tBtiitaty^M  Comaiission  to  the  Lord 
High  ^Steward  in  his  hand,  and  tlie  derk  of 
the  crown  in  the  Kinff's-bench  standing  be* 
fine  the^fitark's  table  with  their  &oea  towards 
theslate,  made  three  revtreoefes;  the  first  at 
the  tahfe,  .the second  in  the  midway,  and  the 
thini  near  the  wool- pack ;  then  kneeled  .down  \ 
and  the  clerk  of  tiie  crown  in  Chancery,  on  his 
knee,  presented  the  Commission  to  the  lord 
high  steward,  who  delircred  the  same  to  the 
clerk  ef  the  crown  in  the  King^s-bench  to 
read :  Then  ristnff,  they  made  three  reverences 
and  retamed  to  the  table.  And  then  proda- 
natkm  was  made  for  stieooe ;  in  this  manner : 

Serfenni  at  Ann,  Oyes,  Oyes,  Oyes !  Onr 
sovereign  fcurd  the  king  strictly  charges  and 
eommmds  all  manner  of  person  to  keep  si- 
seoce,  upon  pain  of  imprisonment. 

Then  the  brd  high  steward  stood  op,  and 
spoke  to  the  peers. 

Lord  High  Steward,  His  mtjesty 's  Commis* 
sion  is  about  to  be  read  :*  Your  lordships  are  de- 
sired to  attend  to  it  in  the  usual  manner  $  and 
all  others  are  likewise  to  stand  op,  uncovered, 
while  the  Commission  is  reading. 

AU  the  peers  uncovered  themselves;  and 
they,  and' all  others,  stood  up  uncovered,  while 
the  Commission  was  read. 

George  R. 
•  Georve  the  second,  by  the  grace  of  God,  of 
Great  Britain,  France  and  Ireland,  king,  de- 
fender of.  the  faith,  and  so  fortli.  To  our  right 
trostv  and  well  betoved  counsellor  Philip  lord 
Hardwicke,  baron  of  Hardwicke,  in  onr-eoonty 
of  Gk»ncester,  our  chancellor  of  Great  Britain, 
greeting.  Know  ye.  That  whereas  William 
earl  of  Kilmarnock,  lato  of  the  city  of  Car- 
lisle, in  onr  county  of  Cumberland ;  George 
^arl  of  Cromertie,  lato  ef  the  town  of  Perth, 
in  the  shire  of  Perth ;  and  Arthur  k»rd  Bal- 


*  As  to  this  see  Foster's  Crown  Law,  pp. 
141»  et  ieq.  and  in  this  Collection  the  Cases  of 
lord  M orley,  lord  Pembroke,  h>rd  Danby,  lord 
Stafford,  k>rd  Oxford,  k>rd  Derwentwater  and 
elhen,  lord  Salkbury,  kird  Wintoun,  kwd 
Lovat,  and  lord  Ferrets  noticed  by  Foitor. 
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merino,  late  of  the  said  city  of  Carlisle,  in  oor . 
said  county  of  Cumberland ;   stand  severally- 
indicted  bdbre  our  justices  and  eomntissioners, 
assigned  and  cooBtitoted  by  our  letters  pa  teat 
under  our  great  seal  of  Great  Britain,  bearing- 
dato  the  6tli  day  of  June,  in  the  19th  year 
of  our  feign,  by  virtue  and  according  to  the 
form  of  the  statute  made  in  this  our  present 
parliament, intituled.  An  Act  for  the  more  easy* 
and  speedy  tvial  of  such  persons  as  hare  levied, 
or  shall  levy,  war  against  his  majesty ;   and  for 
the  better  aacertaining  the  qualiticatioos  of. 
jmrors  in  trials  for  high  treason,  or  raisprtsion 
of  treason,  in  that  part  of  Great  Britain  called 
Scotland;    made  to  them,  and  to  any  three, 
or  more  of  them ;   to  deliver  our  gaol  ot  onr 
county  of  Snrry  ef  the  prisoners  therein  be« 
ing,  or  such  sa  shall  or  may  l»e  detained  in  the- 
same,  on  or  before  the  1st  day  of  January,  im 
the  Tear  of  onr  Loid  tr46,  tor  or  on  acconot. 
of  the  high  treason  mentioned  in  the  said  nd^ 
iftr  levying  war  against  m  withiil  this  realAi ; 
and  to  inquire,  by  the  oath  of  good  and  lawfuli 
men  oif  the  same  county,  of  all  such  high 
treasons,  in  levering  war  against  tis  witbiu  tbi» 
realm  by  the  said  prisoners,  or  any  of  them, 
or  by  any  other  person  or  persons  who  am 
now  in  actual  custody  for  or  on  account  of  the 
same,  or  who  are  or  shall  be  guilty  of  bigb 
treason,  in  levying  war  against  us  within  this 
realm,  and  shall  be  apprehended  and  impri* 
soned  for  the  same,  on  or  before  the  said  Isi 
day  of  January,  in  the  said  year  of  our  Lord 
1746;    and  the  same  treasona  to  hear  and  de« 
termine,  according  to  the  form  of  the  said  sta^ 
tuto,  by  the  oath  of  twelve  jurors,  good  and 
lawful  men  of  the  said  county  of  Surry,  of 
high  treasoUt  by  them  the  said  William  earl  of 
Kilmarnock,  Geor|^  earl  of  Cromertie,  and 
Arthnr  lord  Balmermo,  committed  and  perpe- 
trated in  levying  war  against  tis  within  this 
realm ;  and  oonsiderin^^,  that  justice  is  sn  ex- 
cellent virtue,  and  pleasmg  to  the  Most  High ; 
and  being  willing  that  tbAaid  William  earl  df 
KDmarnock,  George  earl  of  Cromertie,  and 
Arthur  lord  Balmermo,  should  be  heard,  exa- 
mined, sentenced  and  adjudged  before  ua,  in 
this  our  present  parliament,  touching  and  con* 
coming  the  said  high  treason  whereof  they 
stand  severally  indicted  as  aforesaid ;   and  that 
all  other  ^ings  which  are  necessary  in  this  be- 
half shouM  be  in  due  manner  done  and  ezecut* 
ed ;  and  for  that  the  office  of  steward  of  Great 
Britain  (whose  presence  is  required  upon  this 
occasion)  is  now  vacant.(as  we  are  informed)  ; 
we,  very  much  confiding  in  your  fidelity,  pru- 
dence, provident  circumspection,  and  industry, 
have  for  this  cause  ordained  and  constituted 
yon  steward  of  Great  Britain,  to  bear,  exe* 
cute  and  exercise  (for  this  time)  the  said  o^ 
tice,  with  all  thinp  due  and  belonging  to  the 
same  office  in  this  behslf :   And  therefore  we 
command  you,  that  you  diligentlv  s^  about 
the  premisses,  and  (for  this  time)  do  exercise, 
and  execute  with  effect,  all  those  things  whwh 
belong  to  the  office  of  steward  of  Great  Britaiui 
aud  which  are  required  io  this  behalf.    In  wit« 
2G 
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.wbtiMf,  we  bare  cmsed  llicw  our  Ict^ 
tm  to  be  made  patent. — Wilneti  onraelf  at 
\Vc8tminster,  the  S8tb  «lyy  of  July,  in  the  901b 
year  of  our  tiifpn.  By  the  kiag  biiMlf,  eignerf 
with  fail  own  hand.  BiasB. 

Serjeant  at  Arm$.  God  sayethe  king. 

The^  Garter,  aod  Ibe  gentlefliaB  asber  of 
tl|e  filaok  Died,  aAer  three  reTeieDeeaykaeeliiig, 
jointly  preMDted  tbe  while  staff  to  bie  graee 
the  LoikI  Higrh  Steward :  and  then  bin  fraecif 
attended  by  Garter,  Black  fiod,  nnd  tbe  pvree* 
bearer  (making  his  proper  rer erenoei  iDWwdi 
tbe  throne),  teniorea  fhim  the  wool«-pack  lo  an 
armed  chair,  whicfa  wee  phased  on  tbe  opper- 
meet  etep  bqt  one  oC  tbe  tbrooe^  an  il  wn  pre- 
pared for  tibatr  mtrpoefr)  arid  then  sealed  him- 
aelf  in  tbe  chair,  avd  deBfeved  tbe  staff  tie 
tbe  gentleman  nabcr  ef  tbe  Blade  Aod  on  bis 
light  band,  the  parse^^Seaher  boldiag  tbe  pnrae 
on  the  \eh. 

.  CUerkifftkB  Cr9am,  SeijcaBtstAniiSimake 
proelamation. 

Serjeant  at  Arum,  Oyes,  Oyes^  Oyes !  Our 
soTereign  lerd  tbe  kiDjp  strictly  charges  and 
cemmaads  all  manoereipertons  tdkeep  sileneey 
•pen  pain  ef  imprisonment. 

.  Then  thederk  of  tbe  Crown,  by  direciRm 
of  tbe  Lord  High  Steward,  read  the  Certieraci, 
and  tbe  retom  theteef ;  together  with  tbe  cap- 
tions ef  tbe  indictmento,  aod  tbe  indictmente 
eertified  thereopon,  against  tbe  ea^  ef  Kilmar- 
nock, the  earl  of  Oronertie,  and  tbe  lord  fiaA- 
BMrino,  in  Hmc  verha  : 

The  Certiorari  artd  Return. 

George  tbe  9d,  by  the  mce  ef  God^  of 
Great  tfritaia,  France,  and  Ireland,  king,  de- 
ftnder  of  the  faith,  te  onr  jnsticee  and  eom* 
mimionerB  assigned  and  constituled  bv  onr  let- 
ters paieni  uader  ovr  great  seal  of  Ureat^Bri- 
tain,  made  to  them,  and  to  any  three  or  more 
of  them,  to  delirer  onr  gaol  of  onr  oonnty 
ef  Sorry  of  tbe  prisenera  therein  being,  or 
sneb  as. shall  or  may  be  detained  in  tbe 
same^  on  or  before  the  Ist  day  of  Jannary, 
in  the  year  ef  onr  Lord  1746,  for  or  en 
account  of  tbe  bigb-treason  mentioned  in  the 
statute  made  in  this  our  nresent  parliament, 
bittlufted,  "  An  Act  ibr  tbe  mei«  easT  and 
speedy  trial  of  sneb  persons  aa  baipe  letM,  or 
shall  fery  war  against  bis  majesty ;  andibrlbe 
better  ascertaining  tbe  qualificaiiensof  ionm 
hi  triahi  for  bigb-ireasen,  or  misprisiMi  of 
treason,  in  that  part  of  Great  Britain  calM 
Scotland,**  in  leeyiog  war  sgalnst  os  within 
ibis  realm;  andtoenoniveby  Ibeoatbofgood 
and  lawful  men  of  the  same  county,  of  all 
sneb  hicb-treasens,  in  ler yhig  war  against  us 
witbin  ibis  realm,  by  the  said  prisenem,  er  any 
•f  them,  or  bj  any  other  person  or  ptMsne 
who  are  now  n  actual  eueiody  for  er  on  ae- 
count  of  the  same,  er  who  are  or  shall  beguMly 
of  high- treason  in  lery  idg  war  against  us  witbin 
this  realm,  and  shall  lie  apprenended  and  Im- 
prisoned for  tbe  same,  en  or  betbre  tbe  ssid  fiiit 
day  of  January,  m  tbe  said^ear  if  e«  Lotd 


1740»  and  Ibe  same  tMasenetarbearaad  de< 
termine,  according  to  tbe  form  of  the  soidielw- 
tute,  and  to  erery  of  them,  greeting.  W%  com* 
maiiid  yon,  and  etery  of  ^ou^  that  all  and  ebi- 
gnlar  indictments  for  bigts-tmeson,  in  kitfj^ng' 
war  ngamst  us  witbin  tbin  iceahu,  wMneof 
William  earl  of  Kilmarnock,  late  of  tbe  city  etf 
€ariiBle,intbe.oonntyofCuSBbsrlaad}  Astlinr 
lord  Balmerino,  late  of  tbe  aaioe  place )  dud 
Gdeegn  eael  of  Cromerlie*  late  of  tbe  toiro  of 
Fk!rtb,id  tbe  shire  ef  Perth;  sbilui  seteiuliy' 
indicted  before  yen  iu  etir  said'  ueunijp  ef 
Surry  ;  wfaicb  saidlndietaBeDls  ndw  teiuam  in 
your  power,  or  in  tbe  power  of  seme  er  end  dP 
you,  with  all  things  touching  tbe  same,  as* 
iuHy  and  perfbetiy  a»  tbe  same' were  tabsD  be* 
C*ve  you,  if  what  nanms^  istitos  or  titlea  seeeer 
the  said  William  earl  of  Kilmameck,  Artbttv 
loid  Balmevind,  and  Seetgu  eaftof  CraiBeitie» 
may  be  called  or  dislmguisbed  iu  tbe  mme, 
you  do,  without  delay,  deNeer,  vwiei-  yuue 
sedls^  or  tbe  eesls  er  seal  of  sonw  eeuae  ef 
yen,  to  ue,  us  this  one  present  pariiaumit,  to« 
fetber  with  tbie  wfii.^WilneiB  oumtf  of 
Westminster,  the  edihiday  of  Jwm  iuHw  UOUt 
year  of  our  reign*  Bisss* 

l^ETVRN. 

By  firtue  ef  this  writ  ta  MS^aqd  otheis«  eui 
feUews^  directed,  we  4o  deUver  ibe  witbin- 
mentioned  indictments  lor  bigb-tseaaan  }  w)iMe« 
of  tbe  witbia  named.  William  earl  of  Niileaairn 
nock.  Author  lord  B^uieripe,  aad  GeaiBa  eairl 
of  Cremettie,MaQd  severally  indicted  |  wbtch 
said  indictments  lately  rcfiamed  belDve  os»  and 
otbem  our  fellows,  but  are.  naif  annexed  to  thin 
writ,  with  all  tbioga  touching  tbe  aame«  an 
fuUy  and  perfectly  as  the  same  were  lately 
taken  before  os,  and  others  our  fellenn.  ft  to  enn 
present  sovereign  loni  the  kiag»  in  tiiapnaent 
parliament ;  uigetber  with  this  wsit»  aseefdiag 
to  the  form  of  tbe  said  writ«  as  we  are  wilbm 
oommanded.-*Tbe  ANOwaaef  sir  Wilbsm  Leu» 
knight;  sir  John  WilleSk  knight;  end  sir 
Thomas  Parker,  koi^t ;  tbree  of  the  justiceu 
and  commissioners  within  mentwned. 

W.  Las* 
J.  Wnxas. 
T.  Parusr. 

^rry.-^Be  it  ramend)eiud«  that  at  a  suedal 
cessions  of  Oyer  and  Terssmer,  uadgnoMMi* 
very,  ef  our  sovereign  lord  tbe  bbig,  of  and  to 
tbe  oeuntyef  Surry,  boMcn  attbeboreugb  of 
SouthwailB,  in  tbe  said  oaunty,  en  Honday 
tbe  9Sd  day  of  June,  ii^  tbe  fOlb  year  ef 
the  reign  of  eor'ssid  present  severwn  laid 
George  tbe  9d,  by  tbe  graee  ef  Oed^Grsel 
Briiam,  France,  and  Ireland^  khig,  deiiMider 
of  tbe  faith,  aad  se  forth,  befbre  air  Wit* 
Ham  Lee,  height,  chief  justice  ef  eur  said 
present  sorerBign  hndthe  king,  apnotnted  to  hobl 
|deae  belbie  the  kfaig  himself;  At  John  Willes, 
boigbt,  chief  justice  ef  tbe  eonrtof  €ommen- 
Pleae;  sir  Martin  Wrigbt,  knigbl,  ene  ef 
tbejusthxs  eppoblted  toboM  plena  betoe  tbe 
king  himself;  sir  Jnmes  Reynolds,  fanigbl^ 
one  ef  iie barenvef  the eeurt ef  £uiM|ueri 
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lur  ThMMP  ilteejr*  Uglily  om  of  tbejuslio^ 
«f  tb^mdoQi^of  Cmanon  Plaa*  ( «r  Tbomw 
Bofpelf  knifbt,  one  oiberof  ib«  iiwlices  of 
tfa«  «fiid  eniiTt  of  CooioMo  Pleas  j  Cbarlei 
CUrke,  eiq.  ooe  other  of  tlie  bRrons  of  Ibe  eaid 
iXMM«  9f  £&ebe<|o«r  f  Edward  Cli?e,  em{,  ono 
0lbfr«f  tbo  barons  ki  the  said  oourt  of  Excbo* 
^nft  I  sir  TboBBas  De? eiL,  kourbt,  sod  Peter 
TbeobaM,  ss^i.  and  others,  tbeir  fellows,  jus- 
tiees»  and  ooounissioners  of  our  said  present  so- 
vorsjgn  lord  tlie  king,  assigned  bv  letters  fatent 
^oursaid  pfesent  so?  ereigo  kN-d  ibe  kiog,  under 
liis  gneal  seal  of  Great  Britain,  made  by  virtue 
of  Ibe  statofte  made  in  this  present  parhameiit, 
InlUledt  "  An  Ad  for  the  more  easy  aiid 
siNisily  IVial  of  such  Persons  as  have  levied,  er 
•baU  iery,  War  s^iost  his  Majesty,  and  for  tlie 
Mter  ascertaining  the  ((oalificaiions  of  Jurors 
in  Trtabfor  Bigh-treaaon,  or  Misprision  ofTresp 
souyin  tfeal  pariof  Great  Britain  called  Scotland,^ 
to  the  said  justices  and  oomaaissimers  above 
nnmedL  and  others,  and  to  any  three  or  more 
of  then  (of  whom  our  said  present  sovereign 
brd  ibe  kin^  willed.  That  an  v  of  them  the  said 
mt  Wittiam  Lee,  sir  John  Willes,  sir  Martin 
Wright,  sir  James  Reynokis,  air  Thomas 
Abn^,  sir  Thomas  Boraat,  Chaiies  Clarke, 
£4w«rd  Ciive,  and  sir  Thondaa  Devetil,  and 
otiieqi,  in  4be  same  letters  patent  named  and 
pppointed,  slkonldbe  one),  to  delivor  the  snol  of 
taesfid  ooonty  of  the  prisoners  therein  beioif, 
or  Mcb  SB  abfiU  or  may  be  detained  in  the  samo ' 
on  or'bfdore4be£j«tday  of  January,  in  the 
Mr  of  our  liord  1746,  for  4>r  on  aoeouul  of  tbo 
uigMreason  mWkmed  in  the  said  statute,  in 
lovMAg  war  against  our  snid  iprenent  sovienei^ 
lord  the  king  ivithin  this  wtim  {   and  to  en* 

r'rob  by  the  oelb  of  good  ond  lawful  men  el 
aaoDeoanoi^,  offdlsnchkigb-treasQiis  in 
le^JiAg  var  i^gaiost  ^«r  said  prment  sovereign 
kMd  t|>a  king;  within  this  sealm,  by  Ibo  said 
pfjionnm,<Mrnpy  of  thorn ;  orby  any  other  per- 
son or  peraons  who  are  now  in  ooIimI  onntody  lor 
or  pn  jkToonnt  of  the  same,  $m  who  aiw  or  shall 
henniltr  of  higb-treaaon,  in  levying  waragainitf 
oar  said  pnssentaavereignkwd  the  king,  within 
tlwa  raalm,  and  shall  he  apprehended  and  h»- 
prisoned  for  thesame  on  or  before  the  fvst  day 
e/ Jaonary,  in  the  said  year  of  our  Lord  1746 ; 
•nd  the  samo  higb-treaoqna  io  bear  and  deter- 
mine nocordmg  to  the  form  of  the  said  statute, 
by  the  oath  of  sir  WiUisA  BJAbardson,  of  Bar- 
piondaey,  kinght ;  sbr  Abmiiam  8hard,  of  Ken- 
aingion,  knight ;  air  T|iomas  Hankey ,  of  dep- 
hMH,  knight ;  w  Potb*  Thoo»peoo,  of  Ber- 
inoedaey,  knight ;  Josia$Wordaworth,of  Ade- 
9eaib^«n|.t  Per«:ival  Lewis,  of  P«tney,  esq. ; 
Kamnel  i^ineon,  of  Croydon,  esq.;  John 
Copekmd,  of  Camberwell,  esq. ;  Charles  Hos- 
kina,  pf  Crpydoo,  esq. ;  Joseph  Cresw'ick,  of 
Stretham,  esq. ;  WiHism  Ctarfce,  of  Sooth- 
wark,  eeq. ;  Joseph  WiUoughhy,  of  Croydon, 
esq. ;  Thomas  Bevois,  of  Bermondsey ,  esq. ; 
EHas  Bird,  of -fiptherbith,  esq. ;  Thomas  Tar- 
rant, of  Soulhwark,  esq. ;  Edward  Steavens,  of 
tJottthwark,  esq. ;  Henry  Robinson,  of  Wands- 
^lrt.,«sq. ;  jAhl»^eathfield  olf  Qwydtn,«8q.; 
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Green  of  South  work,  esq. ;  Isaap 
Eeles,  of  Lambeth,  esq. ;  Jolm  Smith,  of  Xisai- 
beth,  esq.;  Uammetc  Ricliardson,  of  Ber- 
mondsey,  esq. ;  and  Samuel  Nicholson,  of 
Croydon,  esq. ;  good  and  lawful  men  of  the 
said  county,  being  then  and  there  swum,  and 
charged  to  enquire  for  our  said  present  so« 
vereigo  lord  the  lung,  touching  and  concerning 
the  premiases  in  the  said  letters  patent  men« 
tion^ ;  it  is  prevented,  that  the  bill  of  indict- 
ment, to  this  schedule  annexed,  is  a  true  bill. 

^^  Surry.  The  jurors  for  our  present  sovereign 
lord  the  king,  upon  tbeir  oaiii,  present.  That 
William  earl  of  Kilmarnock,  late  of  the  citj^  of 
Carlisle,  in  the  county  of  Cumberland,  being 
a  subject  of  our  said  present  most  serene  sove* 
reiga  kwd  George  the  second,  by  \h%  grace  of 
G(M,  of  Great  Britain,  France,  and  Ireland, 
king,  defemier  of  the  ^th,  and  so  forth,  snd 
not  basing  4i»e  fear  of  God  in  his  heart,  nor 
having  any  regard  for  the  duty  of  tiis  alls* 
fpiance^  but  being  moved  and  seducepi  by  the 
instigation  of  the  devil,  as  a  false  traitor  and 
rebel  against  our  said  present  sovereign  lord 
the  king,  his  supreme,  true,  natural,  la  wful,.aa4 
undoubted  sovereign  k)rd,  entirely  withdraw' is^ 
that  cordial  Joee,  and  that  tme  and  doe  obe« 
dienee,  fidelity,  and  a|l^giance,wbich  every  snbr 
jeot  of  onr  paid  preaent  soveneign  lord  the  king 
should,  and  of  rq(ht  ought  to,  bear  towards  our 
said  present  sovereign!  lord  the  king ;  and  also 
devising,  and,  as  much  as  in  bite  lay,  most 
wickedly  and  traitorotisty  intending  to  change 
and  subvert  the  rule  and  government  of  this 
kingdom,  duly  and  happily  estabfished  under 
our  said  present  sovereign  lord  the  king ;  and 
also  to  depose  and  deprive  our  said  present  sove* 
reign  lord  the  king  of  his  title,  honour,  and  royal 
State,  and  of  his  imperial  rule  and  government 
of  this  kifli^dom ;  and  also  to  put  and  bring  our 
said  present  sovereign  lord  the  king  to  death, 
and  final  destruction ;  and  to  raise  end  exalt 
the  peamn pretended  to  be  the  prmce  of  Wales 
during  the  life  of  lUmes  the  secopd,  Jate  king 
of  Ei^land,tmdeo  forth ;  and,  since  the  dcceasn 
of  thn  said  Ule  king,  pretending  to  be.  and  tak- 
VB^  opoi»  himself  the  stile  and  title  of,  king  of 
Bng&nd,  by  the  name  of  James  the  third,  to 
the  offown,  and  to  the  royal  state  and  dignity  of 
king,  and  M>  the  imperial  rule  and  government  of 
this  kingdom,  npon  the  10th  day  of  November, 
in  Ibe  19th  year  of  tlie  reign  of  our  said  present 
sovereign  lord  the  kiitf ,  at  the  city  of  Carlisle 
aforesaid,  in  the  countj^  of  Cumberland  afore* 
said,  with  a  great  multitude  of  traitors  and  re* 
bale  against  our  said  present  sovereign  lord  the 
king,  to  wit,  to  the  number  of  8,000  persons, 
whose  names  are  as  yet  unknown  to  the  said 
jurors,  being  armed  and  arrayed  in  a  warlike 
and  hostile  manner,  to  wit,  with  colours  dis- 
played, drums  beatiAg,  pipes  playing,  and  with 
swords,  clubs,  guna*  pistols,  and  divers  other 
weapons,  as  well  onensive  as  defensive,  wiih 
force  and  arms  did  falsely  and  traitorously  as* 
semble  and  join  himselt  againat  our  said  pre- 
sent sovereign  lord  the  king;  and  then  and 
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there,  with  force  and  arms,  did  falaety  and  trai- 
toroasly,  and  in  a  warlilie  and  hostile  nmoner, 
vrray  and  dispose  himself  against  om  said  pre- 
sent sovereign  lord  the  king ;  and  then  and 
there,  with  force  and  arms,  in  parftuance  and 
execution  of  sach  his  wicked  and  trattarons  in- 
tentions and  purposes  aforesaid,  did  falsely  and 
Iraitorouslv  prepare,  order,  wage,  and  levy,  a 
]>ublic  ana  cruel  war  against  our  said  present 
sovereign  lord  the  king,  then  and  there  com- 
mitting and  perpetrating  a  miserable  and  cruel 
slaughter  of  and  amongst  the  faithful  subjects 
of  our  said  pre!(ent  sovereign  lord  the  king ;  And 
also  then  and  there,  during  the  said  war,  with 
force  and  arms  did,  with  the  said  traitors  and 
rebels  so  assembled,  armed  and  arrayed,  as 
aforesaid,  falsely  and  traitorously,  against  the 
will  of  our  said  present  sovereign  lordthe  king, , 
«nter  into,  and  take  possession  of,  the  said  city 
of  Carlisle,  and  the  castle  thereto  belonging 
within  the  same  city  (the  said  city  and  castle 
being  a  city  and  castlo  of  our  said  present  so- 
vereign lord  the  king) ;  and  the  said  city  and 
castle,  with  force  and  arms,  then  and  there  did 
falsely  and  traitorously  possess,  hold,  keep, 
biaintain,  and  defend,  against  our  said  present 
epvereign  lord  the  king,  against  the  duty  of  liis 
allegiance,  against  the  peace  of  our  said  pre- 
sent sovereign  lord  the  king,  his  crown  and 
dignitv,  and  also  against  the  rorm  of  the  statute 
in  such  case  made  and  provkied. 


«*  Witnesses, 
"  DAvm  Gray, 
John  Vere, 
James  Barclay, 

"A  True  Bill. 


Hugh  Douglass, 
Samuel  Naddock, 
CuARLEs  Campbell,  Esq; 

Sworn  in  Court.'' 


The  Caption  of  the  Indictment  against  Gewge 
earl  of  Cromertie  was  read,  in  the  like  Ibrm  as 
that  against  William  earl  of  Kitmamnck ;  and 
then  followed  the  Indictment ;  vis. 

'*  Surry,  The  jurors  for  our  present  sove- 
reign lord  tlie  king,  upon  th^r  oath,  present. 
That  George  earl  of  Cromertie,  late  of  the 
town  of  Perth,  in  the  shire  of  Pertbi  being  a 
subject  of  our  said  present  most  serene  sove- 
reign lord  George  the  second,  by  the  grace  of 
God,  of  Great  Britain,  France,  and  Ireland, 
king,  defender  of  the  faith,  and  so  forth,  not 
having  the  fear  of  God  in  his  heart,  nor  having 
any  regard  for  the  duty  of  his  allegiance,  but 
bemg  moved  and  seduced  by  the  instigation  of 
the  devil,  as  a  false  traitor  and  rebel  against 
our  said  present  sovereign  lord  the  king,  his 
snpreme,  true,  natural,  lawfnl,  rfbd  undoubted 
sovereign  lord,  entirely  withdrawing  that  oor- 
«tial  love,  and  that  true  and  due  obedience, 
fii^elity,  and  allegiance,  which  every  subject  of 
our  said  present  sovereign  loixl  the  king  should, 
and  of  right  ought  to  bear  towards  our  said  pre- 
vent sovereign  lord  the  king ;  and  also  devising, 
and,  as  much  as  in  htm  lay,  most  wickedly  and 
traitorously  intending  to  change  a^  subvert  the 
rule  and  guvemmentof  this  kingdom,  duly  and 
happily  established  under  our  said  present  so- 


rereign  lord  the  kh»^,  and  also  to  depoie  atod 
deprive  onr  said  present  sovereign  lord  the  king 
of  his  title,  tionoiir,  and  royal  state,  and  of  bis 
imperial  nile'and  government  of  this  kingdom, 
and  also  to  put  and  bring  our  said  present  sove- 
reign lord  the  king  to  death  and  final  destmc- 
tion,  and  to  raise  and  exalt  the  person  pre-^ 
tended  to  be  prince  of  Wales,  during  the  life 
of  James  the  second,  late  king  of  England, 
and  so  forth,  and,  since  the  decease  of  the 
said  late  king,  pretending  to  be,  and  takin|^ 
upon  himself  the  stile  and  title  of,  king  of  Eng« 
land,  by  the  name  of  James  the  third,  to  the 
crown,  and  to  the  royal  state  and  dignity  of 
kin&f,  and  to  the  imperial  rule  and  gbvemment 
of  this  kingdom,  upon  the  first  day  of  December, 
in  the  19th  year  of  the  reign  of  our  said  present 
sovereign  lord  the  king,  at  the  town  of  Perth 
aforesaid,  in  the  shire  of  Perth  aforesaid, 
with  a  g^reat  multitude  of  traitors  and  rebels, 
against  our  said  present  sovereign  lord  the 
kmg;  to  wit,  to  the  number  of  a  thousand 
persons,  whose  names  are,  as  yet,  unkimwn  to 
the  said  jurors,  being  armed,  and  arrayed  in  a 
warlike  and  hostile  manner;  to  wit,  with 
colours  displayed,  drums  beattdg,  pipes  play- 
ing, and  with  awords,  clubs,  guns,  pistols,  and 
divers  other  weapons,  as  well  ofiensive  as  de-> 
fensive,  with  force  and  arms,  did  fiilsely  and 
traitorously  assemble  and  join  himself  against 
our  said  present  sovereign  loni  the  king ;  and 
then  and  there,  with  force  and  arms,  didralsely 
and  traitorously,  and  in  a  warlike  and  hostile 
manner,  array  and  dispose  Irimself  against  our 
said  present  sovereign  lord  the  lung ;  and  then 
and  tnere,  with  force  and  arms,  in  pursuance 
and  execution  of  such  his  wicked  and  trai* 
torous  intentions  and  purposes  af<>resaid,  did 
falsely  and  traitorously  prepare,  order,  wage^ 
and  levy  a  public  and  cruel  war  asainst  our  said 
present  sovereign  lord  the  king,  Aen  and  there 
committing  an«l  perpetrating  a  miserable  and 
cruel  slaoghter  of  and  amongst  the  faithfiil 
subjects  of  our  said  present  sovereign  lord  the 
king ;  and  also  then  and  there,  during  the  said 
war,  with  force  and  arms,  did,  with  the  said 
traitors  and  rebels,  so  assembled,  armed,  and 
arrayed,  as  aforesaid,  falsely  and  traitorously, 
against  the  will  of  our  said  present  sovcrdgn 
Imd  the  king,  enter  into,  and  take  posaessioD 
of,  the  said  town  of  Perth  (the  said  town  of 
Perth  being  a  town  of  our  said  present  sovereigli 
lord  the  king),  and  the  aaid  town  of  Perth,  with 
force  and  arms,  then  and  there  did  falsely  and 
traitorously  possess,  hold,  keep,  fnaintain,  and 
defend  against  our  said  present  soTereign  lord 
the  king,  against  the  dut^  of  his  allegiaooei' 
against  the  peace  of  our  said  present  sovereign 
lord  the  king,  his  crown  and  dignity,  and  atoo 
against  the  form  of  the  statute  in  such  case 
made  and  provided. 

**  Witnesses,  Hugh  Ross, 
David  Gray, 
John  M*Kay, 
James  Logie. 


«  A  Trae  Bill. 


Gmftu  in  Comi.*' 
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The  Captioo  of.  \\ie  ladicimeot  against  Ar- 
thur lord  fialmerioo  was  read  in  the  Jike  form 
as  that  afiifaiost  VVilfiain.  earl  of  ^Imaraock; 
and  then  foUow/ed^he  IiidictnacDt }  viz, 

**  Surry,  Tb*  juror*  for  oar  present  soTe- 
reicfQ  lord  the  king',  Upon  their  oath,  present, 
That  Arthur  lord  Balmerino,  late  of  Ihe  dt^  of 
Carlffde,  in  th«  county  of  Cumberland,  beings 
a  subject  of  our  said  present  most  seHene  so- 
Tereij^D  lord  George  the  second,  by  the  frrace 
of  God  of  Great  Britain,  France,  and  Ireland, 
icioff,  defender  of  th«  faith,  and  so  fbrth,  not 
bavinof  the  fear  of  God  in  hts  heart,  nor  havinsT 
any  re^rd  for  the  duty  of  his  allegiahce,  but 
beinff  moved  and  seduced  by  the  instigation  of 
tiie  Jeril,  as  a  false  traitor  and  rebel  agitinst  our 
said  present  sorereign  lord  the  king,  his  sii- 
preitie,  true,  natural,  lawfVil,  'and  undoubted 
sofereign  lord,  entirely  withdrawing  that  cor- 
dial lo?e,  and  that  true  and  doe  obedience, 
fidelity,  and  allegiance,  which  erery  subject  of 
onr  said  present  sovereign  lord  the  king  should, 
and  of  right,  ought  to  bear  towards  onr  said 
present  sovereign  lord  the  king ;  and  also  de- 
vising (as  much  as  in  him  Ta})  and  most 
wickedly  and  traitorously  intending  to  change 
and  subvert  the  rule  and  govemment  of  this 
kingdom,  duly  and  happily  established  trnder 
our  said  present  sovereign  lord  the  king ;  and 
alto  to  depose  and  deprive  onr  said  present  so- 
vereign lord  the  king  of  his  title,  honour,  ^d 
royal  state,  and  of  his  imperial  rule  and  go- 
vemment of  this  kingdom  ;  and  also  to  put 
and  bring  our  said  present  sovereign  lord  the 
king  to  death  and  final  destruction;  and  to 
raise  and  exalt  the  person  pretended  to  t)e  prince 
of  Wales,  during  the  life  of  James  the  second, 
late  king  of  England,  and  so  forth,  and  since 
the  decoae  of  the  said  late  king,  pretending  to 
be,  and  taking  upon  himself  the  atile  and  title 
of  king  of  £ngland,  by  the  name  of  Jannes  the 
third,  to  the  crown  and  to  the  royal  state  and 
dignity  of  king,  and  to  the  imperial  rule  and 
governmeotof  this  kingdom,  upon  the  10th  day 
of  November,  in  the  19th  vear  of  the  reign  of 
r  our  said  present  sovereign  ford  the  king,  at  the 
city  of  Carlisle  aforesaid,  in  the  county  of 
Cuoiberland  aforesaid,  with  a  great  multitude 
of  traitors  and  rebels,  against  our  said  present 
sovereign  lord  the  king;  to  wit,  to  the  number 
of  three  thousand  persons  (whose  names  are,  as 
yet,  unknown  to  the  said  jurors),  being  armed 
and  arrayed  in  a  warlike  and  hostile  manner ; 
to  wit,  with  colours  displayed,  drums  beating, 
pipes  playing,  md  with  swords,  chibs,  gnns, 
pistoU,  and  divers  other  weapons,  as  well  ofTen- 
•ive  as  defensive,  with  force  and  arms,  did 
falselyand  traitorously  assemble  and  join  himself 
against  our  said  present  sovereign  lord  thekin^; 
and  then  and  there,  with  force  and  arms,  did 
falsl^  and  traitofously,  and  in  a  warlike  and 
hostde  mauner,array  and  dispose  himselfag^tnst 
onr  said  present  sovereign  lord  the  king  ;  and 
then  and  there,  with  force  and  arms,  m  pur- 
anance  and  execution  of  such  his  wicked  and 
%^oroufl  inteiiMoiii  and  pur  poses  itfbrattid,  did 


falsely  ^nd  traitorously  prepare,  order,  wage^ 
and  levy:  a  public  and  cruel  war  against  our 
said  present  fiovereign  lord  the  king,  then  and 
there,  committing  and  perpetrating  a  miserable 
and  cruel  slaughter  of  and  amongst  the  faith- 
fur  subjects  of  our  said  present  sovereign  lord 
the  king;  and  also  thef^  and  there,  during  the  said 
war,  with  force  and  arms,  did,  with  the  said  trai- 
tors antf  rebels,  so  iilfsembled,  armed,  and  ar- 
rayed, as  aforesaid;  fiils^ly  and  trattoroosly,* 
against  the  will  of  odr  said  present  sovereign  lord 
the  king,  enter  into,  and  take  possession  of,  thij 
said  city  of  Carlisle,  and  the  castle  thereto  be-' 
longing  within  the  sanoe  city  (the  said  city  and 
castle  being  a  city  and  castle  of  our  said  present 
sovereign  lord  the  king),  and  the  said  oity  and 
castle,  with  force  and  arms,  then  and  there  dkt 
falsely  and  traitorously  possesi,  bold,  keep, 
maintain,  and  defend,  against  aur  said  present 
sovereign  lordtbe king, against^heduty  of  his 
allegiance,  against  the  peace  of  our  said  pre^ 
sent  sovereign  lord  the  king,  his  crown  and 
dignity,  and  also  against  the  form  of  the  statntif 
in  sucn  ease  made  and  provided.  '       ' 

''Witnesses,  Hugh  Douglass, 
John  Vere, 
James  BERCLAr, 
DAvm  Gray, 
James  Logie. 


«  A  Tme  Bill. 


Sworn  fn  Court.'' 


Lord  Hii^h  Steward.  Is  it  yomr  lordships* 
pleasure  that  the  judges  have  leave  Co  be 
covered  ? 

Lords.  Ay^  ay. 

CUrk  of  the  Crown,  Serjeant  at  Arms,  make 
proclamation  for  the  lieutenant  of  the  Tower  to 
bring  his  prisoners  to  the  bar. 

Serjeant  at  Armn,  Oyes,  Oyes,Oyes!  Lien* 
tenant  of  the  Tower  of  London,  bring  forth 
your  prisoners,  WiHiam  earl  of  Kilmarnock, 
George  earl  of  Cromertie,  and  Arthur  lord 
Balmerino,  to  the  bar,  t(^ether  with  copies  of 
their  respective  commitments,  pursuant  to  the 
order  of  the  House  of  Lords. 

Then  William  earl  of  Kilmarnock,  George 
earl  of  Cromertie,  and  Arthur  lord  Balmerino, 
were  all  brought  to  the  bar,  by  the  deputy  *  go- 
veinoioftbeTouer,  having  the  axe  carried  be- 
fore them  by  the  gentleman  gaoler,  wbo  stood 
with  it,  on  the  left  baud  of  the  prisoners,  with 
the  edge  turned  from  thcro.  The  prisoners, 
when  they  approached  the  bar,  made  three  re- 
vcreuces  ;  ana  then  fell  upon  their  knees  at  the 
bar.  Tlke.deputy-goyeruor  of  the  Tower  also 
delivered  in  the  copy  of  the  commitment. 

L.  H,  S.  Your  lordships  may  rise. 

Then  the  prisoners  rose  up,  and  bowed  to  his 
grace  the  lord  high  steward,  and  to  the  House 
of  Peers  ; .  which  compliment  was  returned 
them  by  lu$  grace,  and  the  Lords. 

L.  //.  S.  Let  the  copy  of  the  commitment  be 
read.  *•'  '  ' 

Wl^h'wifread'ai  fbllows: 
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^  Tfaomai  BbHet,  iafae  of  I^eircMAle  YDvrqois 
smjl  -cftrl  of  Clare,  Tisconnt  flRaglUoD, 
buroB  Pi^bam  of  LaughtoD,1aiigfatoffh6 
ino8ti]«Ue  ordfr  of  the  Garter,  one  of  the 
Lords  oThis  omjeflty's  most  honourable 
PriTj  Coanc3»  and  principal  Secretary  of 
Bute,  8ce. 

**  Theee  ave  in  hia  ou^eaty 'a  %wm  lo  an- 
tboriflba  a«d  rMiire  yea  te  receive  into  your 
cuatedy  tbe  bodice  of  WUIimq  earl  of  Kiloiar- 
Aoek«  Geo^  «arl  «f  Cronaertii^  and  Aitbnr 
lord  BalaMTUKK  hemwitb  aent  you,  for  b^h- 
Inaaen,  is  iereing  war  against  bis  maieaty ; 
ami  to  keep  tben  aale  sjmI  deae,  iwtii  tbey 
aball  be  detivend  by  due  coorae  of  l*« :  And 
for.  ao  daing,  (bia  abail  be  your  warrant — Qiven 
ftt  Wtiilebalf,  «be  A7lh  iday  of  May  i74«,  ia 
Uie  lOifa  year  of  bis  BMJeaiy'a  reigo.-*HoLLBs 
yswnAanju^Te  tbe  right  booourable  the  lord 
Gem  wnUisy.  constable  of  jiis  mafeaiy's  Tower  of 
t<andcn,<ndln  hie  ibsmce  lo  tbelietttenant  of 
tlMiMid  Toirer,  or  bm  deputy.— •Tbia  is  a  true 
copy  of  tbe  original  warrani^^-Couiwiuio/' 

Then  pradaoHdion  baring  been  again  nnade 
for  silence,  tbe  lord  high  steward  spake  to  the 
prisoners  anibUowa ; 

JL  H.  8.  Williain  eari  of  KUmamock, 
Geoige  earl  of  Cromcrtie,  Arthur  lord  Bal- 
merino;  ye<|r  lordsliips  ere.  brought  beffwe  the 
most  auguat  judicature  in  this  kingdom,  in 
order  to  .receive  yoor  several  trials^  upon  dif- 
ferent cba«|^  of  high- treason  agninat  yon,  re- 
turned before  this  House. 

As  the  crimes,  whereof  you  stand  accused, 
are  of  tbe  neal  heinous  patore.  so.tbenocuaa- 
liona  esaioel  you  are  i^naded  npoa  no  slight 
tbundationa :  They  :ftre  no  leas  than  indiot- 
ments  for  levying  war,  and  raw^A  rebellion 
ngainat  his  majeaty,  tbiaad  by  a  greod  jnry  of 
gentlemen,  of  .gneat  worth  «nd  conuderation. 
Ml  the  county  of  Surry,  ppon  evidence  pro- 
dttoed  before  them. 

But  tboojgih  yonr  cbnrge  is  thus  weighty  and 
solemn,  it  is  still  Imta  ^charge,  and  open  to  all 
such  defences  as  the  circomstances  of  your  se- 
veral cases,  and  the  rules  of  hiw  and  jua^ce 
will  admit. 

The  law  is  the  solid  basis  and  support  of  the 
king's  throne :  It  is  the  great  bnlwarfc  of  the 
property,  the  liberty,  and  life  of  every  aub- 
ject ;  and  it  is  the  security  of  the  privileges  and 
honours  «f  the  peerage.  By  tbia  measure, 
which  is  uniform  and  equal  to  every  member 
of  tbe  community,  yoor  actions  whic»  are  now 
called  in  question,  are  this  day  to  be  ezatuined 
and  indged. 

If  your  lordahtps  are  ionoceni,  this  will  be 
Qive  ground  of  a  reasonable  confidence  in  your 
present  ui^happy  drcnmstances :  But  to  this 
consideration  your  own  thoughts  cannot  fail  to 
add  another ;  I  mean,  that  the  roles  of  this  law 
are  to  he  expounded  and  dispensed  to  yon  by  this 
alluslrions  assembly,  the  whfl^  body  of  Abe 
peers  of  Great- Britain,  in  whose  noble  and  dis« 
ceming  mmds  gdUffg  c»it  Mn%  ^^Hgkl/but 


evidence  aqd  juaticc:  Guj[lt^  ahuie  can  take 
place  against  you,  aiid  innocence  atone  can 
acquit  you. 

Vourfint  oonsideratioh  wfllbe,  what  pleat 
to  put  in  to  these  indictmenis :  If  your  lord* 
slnps  shall  put  yoomol ves  upon  yynr  Triah,  yon 
may  rest  assumt  from  tbe  motives  1  have  al<' 
ready  mentioned,  that  tbey  will  be  legal,  fair, 
and  ifnpaitial ;  and  as  you  ^slaad  here  to  an- 
swer for  your  eatalea,  yonr  lives,  your  honours, 
and  your  posterity,  it  is  iocumbent  i^mn  yuu 
to  ceooUect  yoursehres,  and  to  <»ll  up  all  those 
auccoufs  of  reason,  discretion,  and  temper, 
whicb  you  are  masters  of. 

There  is  a  circumstance  in  your  case  which 
is  new,  and  makea  it  junneceasary  for  me  to 
say  4Duch,  by  way  of  admonitioo,  cenoernui|p 
your  defence :  Your  lordships  are  the  firat  of 
yjonr  rank  and  .quality  who  bare  been  broogl4 
to  trial  upon  indictaaanta  for  high«treason,  since 
the  act  made  in  the  reigft  of  our  great  deliverer 
king  William  tbe  third,  fior  regulating  of  Triab 
in  caaes  of  high-treason,  and  miaprision  of 
treason. 

It  has  been  the  peculiar  happiness  of  this 
nation,  since  the  Revolution,  that  our  princes 
have  had  that  confidMce  in  the  afledions  9f 
their  people,  and  the  interests  of  both  are  be- 
coBBO  so*  evidently  the  same,  that  the  s^gal 
aanctiou  has,  since  that  period,  been  gracioosly 
granted  to  lawa  for  the  security  of  the  subiect, 
which  were  in  vain  wish^  for  ini<)rmer  reigaa. 

However  ii^urioualy  tliat  Berolution  nas 
been  traduced,  whatever  attempts  have  been 
made  to  si^vert  this  bappy  Astablisbment 
founded  i;^nit,  your  lordships  will  now  hate 
the  benefit  of  Ihat  law  in  its  full  extent. 

Before  I  oondade,  1  am  by  coBMoand  of  the 
Bouse  to  aoquwnt  your  lordships,  and  all  other 

gBSMua  who  shall  have  occasion  to  apeak  to  the 
ourt,  during  these  Trials,  that  they  are  to  ad- 
draas  themselves  to  tbe  Lords  iu  general,  and 
not  to  any  lord  in  particular. 

L.  U.  S.  Your  k>rdBhips  will  do  well  to  giro 
attention,  while  you  are  sevofally  anraigQed 
upon  your  indictments. 

Here  tbe  eari  of  Kilmaraoc^  was  arraigned, 
in  the  form  of  the  said  indictment  against  him. 
by  the  Clerk  of  the  Crown  in  tbe  Kitig's-bencb. 

CUrk  4ffth  Crwa.  How  say  you,  WiJUam 
earl  of  Hiimaraonk,  are  you  Guilty  of  Mws 
h^^i-treastw  whereof  you  stand  indicted,  or 
Not  GniUy  ? 

^l  of  KUmamock.  Ouilty« 

£.  H.  S.  llie  drvUnce  I  am  at  from  the  bar 
is  so  great,  that  I  am  not  sure  whether  I  heard 
yourTordsliip  right ;  and  therefore  desire  to 
ask  yon,  IVhether  you  plead  Guilty,  or  Not 
Gnthy  ? 

Eari  of  JTt/marnocJb.  Guilty,  my  tords. 

George  «arl  of  Csoniertie  was  arrakncd  in 
the  same  mwner,  xipon  the  said  indicliDant 
agaiost  him. 

Clerk  of  Ike  Cnmu.  JIaw  say  yon,  Geoiga 
learl  ^  C^qperti^'  are  you  Guilty  of  this  hign- 
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4ari 

£.  H.  ;S.  Not  peH'ecUy  hcarim  j^m  l0r4- 
•Hi^  sMw^r,  I  iii««l  ffM  >•»  Hiv  sine  tnia- 
lil»  a»  I  did  tft*  «Md  o#  KiliMMMok,  by  ukinfr 
yo«r  loffdsbif  tb« mveqiMflioft^  Wbelbw  yo» 
idwd  Gvilty,  or  Not  Goihy  ^ 

£iM-l  of  ChMMirtfv.  'Guilty,  my  loidti 

Arthur  torrf  Balmerioo  was  arraigned  in  tbe 
nme  fnaoMr^  u^o  |B«  saiiindktmei^t  against 
him. 

Chfftk^Cr,  Row  awf  ym^  Artbar  lovd 
BtfftMiphfov  «f«  you  euilly  oTiMi  M|fb*«eaM» 
iab««»fy««»  stand  ittdfoteJ^  or  NotGiiilty  P 

•LoMl  Mitefifia.  Wiil  wir  livdib^  b«^ 
yfafgd  f»b«air  tnoi  aii4 1  win  Uirafyabort  'if 
km  «nty  twb.or  ilite*  woHn- 10  aay  j  1  iv^ 
■01  tahe  tf|ry«ur  finsev  mV'  loMisw 

Is,  H  S.  ¥i>ije  kirdib^  10  imvp*  aiwiigyad  ; 
aiuilboMiol«a^tlfa9beeiiMadt#yo«t  now 
m  WW  itaM'to  blMd. 

Lord  BUmenno.  If  1  abovM  flMd  yutttif , 
HMro  is  no  oooaabir  to^apOtfb  afler  tbofl 

Z.  H.  iS.  This  is  not  a  proper  timo  t^-  sptnk 
to  other  nattera.  It  k  my  dMy  to  iofbrm 
yo«r  lordship  of  the  rofca  of  tovr,  amtmtitbodo 
of  proeeedio^ ;  wbM  foi|ttir0  that  yoft^should 
irsi  plead  to  the  hidfatlMOHS. 

Lord  BalmertM.  TfeM*^  a»y  lordi,  yoo  witt 
tMgo  mo  to  tab»  iff  MDro  of  yoor  lordiMps' 
fine  than  I  mtCMAed-r  ihr  f  onnot  plo«)gfailty. 
Idmiro  to  beboar^:  I  will  not  take  op  your 
Itardsbips*  timo.  1  want  air  answer  to  one 
^Bcsiion,  aodtbon  I  will  plead. 

X,  H.  8.  If  your  lordsbifl  baa  any  tbhi|r 
material,  yon  may  mentioo  ft. 

Lord  BtdnmHn&.  Mylorda^  if  there  beony 
Ikult  in  the  form  of  the  indictmoat,  or  if  it  w  so 
Iholty,  that  no  jndg^ment  eanbe  glren  lipdo  it, 
i  want  to  know,  whether  I  can  be  indicted 
again. 

JL.  H,  S.  If  yonr  lordship  bat  an^  exception 
to  take  to  the  iodictment  wr  mio-wnting,  mis* 
spdlittg,  or  any  informality  o(^tbat  natnre, 
now  is  yoor  proper  time  to  offer  sneb  excep* 
Qons. 

Lord  Bolpnertiio.  My  hnids,  I  am  indicted  by 
the  title  lord  of  Bahnertno,  of  the  city  of 
Carlisle  ;  and,  I  am  aore,  that  is  00  title  be- 
k>oginff  to  roe :  and  1  am  indicted  for  bein|f  at 
the  tafiing  of  bis  majestr's  city  and  castw  of 
Carlisle  on  the  10th  of  Norember  ;  and  I  can 
pro? 0,  that,  at  that  time,  I  was  not  within  If 
miles  of  it :  now,  my  lords,  will  that  be  of  any 
tise  to  me?  1  can  prof  e  I  was  IS  miles  oITi 
when  tbey  say  I  was  at  Carlisle 

CL  ofiht  Cr,  Serjeant  at  Arms,  make  pro* 
clamation  for  silence. 

Serj.  at  Amn.  Oyes,  Oyes,  Oyes!  Our 
■orereign  lord  the  kmg  doth  strictly  charge 
and  command  all  manner  of  persons  to  keep 
nlKmce,  opon  pain  of  imnnsomnent. 

£.  B,  S.  My  lord  Balmerino,  yon  hai^madb 
Iwo  objections  of  di€l^reiil  natures ;  the  ftrat 
•f  Ihem  M  to  the  addkioa  of  place  giren  to  yon 
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in  thin  indietaiont ;  and  the  other  goca  to  tbe 
fadibosoby charged npon yon.  Astothefirst, 
I  must  iolbrm  your  lord^bip,  that  the  wesdn 
*  TUto  of  the  city  of  Carlisle  in  the  county  of 
Coflsberlaadv'  are  wst  made  paitof  yonrbtfe, 
but  are  only  an  nddHinn  of  plaea,  which  thm 
law,  lor  good  leanoas,  rc«|nisos  to  bo  ii 


by  way  of  desoriptiov  of  tbio  dtfeadant  m  alti 
iadotments;  and  ift  k  muat  ceramonly  tabsui 
from,  tbat  place,  whcfo  the  orime  ia  by  aocb  «»» 
dictoamit  charged  to  bww  bnetkcemnartted.  Aw 
to  yonr  other  obieotioo,  it  rohiteoto  the  fcdaft^ 
leged  ia  the  indicttDent,  and  will  depooA  upom 
theii'iidwipe;  which  caanat;  be  entaKd'iatolill 
year  Isadsbip  baa  pleaded. 

Lord  BoAnaWno.  Thwi,  mj  lords,  thongl^  t 
oouUprofo  i  waaalaiwbmv  ii  would  be  oiTap 
nsBPtOHMainllf 

L.  if.  9.  Yoor  lafdibip  imataheome;  I  d» 
not  toi  you  ao ;  hot  only,  that  tldayow  Inst 
olyeBlifl*  caa^ot  be  token  into*  coniidcratton,  till 
afbar  yon  have  plendnd,  and  the  esidodcc.  af* 


Loid  AlAnsrino.  I  cio.  make  It  appear,  tiMi 
I  w«a  aot  as  Cariialo  at  thattimow 

L.  H.8,  I  bsffe  acqnamtod  yoiir  tordahipi 
according  to  my  dui^,  with  the  method  of  poo* 
ceadmg,  and  the  proper  lime  for  making  oae  o# 
yonr  dgeotiato^  It  mnat  bo  left  to  yoor  const<* 
daratiatt,  bow  fas  3^00  think  itiw  yoor  adran- 
tage  to  maist  npo»  it. 

CL^ihe  €r.  Arlliar  lord  Bahnarmo,  are 
yon  Guilty  of  the  hlgh-treasaa  wkareof  yen; 
ntand  indiciod,  or  Not  OmItT  l> 

Lord  hahn^nmo.  Not  Guilty,  my  hnds. 

CL  eftUCr.  Cuipcit,  hew  will  yoor  kMrd- 
ahipbotriedr 

Lerd'Bo/iiisfMui.  By  God  and  my  peon. 

CL  of  ih€  Cr.  God  send  yoHstordabip  a  good 
daliwrtancs, 

L.  H.  S,  Let  the  nontenant  of  the  Tower 
take  mv  lord  Kilmarnock  and  my  lord  Cm* 
asoiCieMom  the  bar. 

Theae  two  lorda  wera  thMi  token  from  the 
bar  by  the  lieutenant  of  the  Tower  i  who  ae- 
torned  again,  and  stood  on  the  right  hand  of 
lord  Bakaerhio ;  the  goatlenum-gaolor  atand* 
ing  all  the  time  on  his  left  band,  with  the  axe 
turtMBd  from  bian. 

CL  if  the  Ck  Seijeantat  arms,  make  pro- 
clamation. 

Sen.  at  Armi.  Oyes,  Oyes,  Ovcs !  aU  man- 
ner  of  persons,  that  will  giro  eridence  on  behalf 
oronrsorereign  lord  the  kmg,  against  Arthur 
lord  Balmerino,  the  prisoner  at  the  bar,  let  them 
come  forth,  and  they  shall  be  heard  ;  for  now 
he  stands  at  the  bar,  opon  his  defirerance. 

X.  fi.  S.  My  lords,  the  distonce  of  thispUwe 
from  the  bar  is  so  great,  that  I  most  deaiieyonr 
lordships  leave  to  go  down  to  the  tohic,  for  the 
oonrenience  of  hearing. 

Lords.  Ay,  ay. 


[ibnoo  ieaBoneA  to  tke  Wool*mMlv 

dthe  Whito  Stoffto  be  held  by 

the  GsnUaoun  Uahat  af  the  BiMdt  BmI& 
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who,  during  the  whole  Trial,  ttiwoys  Kanfe4 
«Dd  delivered  back  the  White  Ston  upon  hie 

Sir  Ricfuwd  Lloyd^  counsel  for  the  kiog. 
May  it  please,  ^[oar  lordships ;  Arthur  km 
Balmerino  Btaods  indicted  at  yoor  Wrdabipa'  bar 
fi>r  high- treason.;  and  the  charge  against  him, 
in  the  iadictment,  is,  That  he  being  a  subject 
of  oar  present  moot  serene  sovereign  lord  king 
George,  and  not  having  any  re^tfd  for  iJm 
duty  of  his  allegiance,  as  a  false  traitor  and 
sebel  against  our  sovereign  lord  the  king,  his 
flopreme,  true,,  natural,  and  lawful  sovereign, 
and  withdrawing  that  cordial  love,  and  true 
4nd  due  obedience,  which  every. subject. of  his 
Majesty  should  and  ought  to  bw  toward  him ; 
and  wickedly  and  traitorously  devising  and 
ktending  to  cbanae  and  subvert  .th«  rule  and 
government  of  tbis^  kingdom,  and  to  depose 
tnd  deprive  bis  majesty  of  his  title,  honour, 
and  royal  state^  and  imperial  rule  and  govern- 
ment of  these  kinsdoms,  and  to  put  and  bring 
him  to  death  and  final  destruction,  snd  to  raise 
and  exalt  the  person  pretending  to  be  prince  of 
^ales,  during  the  life  of  James  the  second, 
and  since  pretending  to  be,  and  taking  upon 
himself  the  stile  and  title  of,  king  of  England, 
by  the  name  of  James  the  third,,  to  the  crown, 
and  to  the  imperial  rule  and  government  of 
this  kingdom;  that  he  did,  upon  the  tenth 
day  of  November,  m  the  nineteenth  year  of  his 
IHcsent  maiesty's  reign,  at  Carlisle,  in  the 
county  of  Cumberland,  with  a  multitude  of 
rebels,  armed,  and  arrayed,  in  a  warlike  and 
hostile  manner,  with  arms,  as  well  ofleasive  as 
defensive,  assemble  themselves  together;  and 
then .  and  there  did  falsely  and  traitorously 
irray  themselves,  with  force  and  arms,  against 
our  said  lord  the  king ;  and  then  and  there  did 
levy  a' public  and  cruel  war  against  the  king, 
and  make  a  miserable  and  cruel  slauffbter  of 
his  majestv'^s  subjects,  and,  with  tne  said 
traitors  ana  rebels,  so  armed  and  arrayed,  did 
teter  into,  and  take  possession  of,  thft  nrid  city 
and  castle  of  Carlisle,  the  same  being  a  city 
and  castle  of  oor  said  lord  the  king,  and  did 
falsely  and  traitorously  keep  and  defend  the 
same  against  our  said  lord  the  king,  against 
the  dut^  of  his  allegiance,  against  the  peace  of 
pur  said  present  sovereign  lord  the  kug,  and 
against  the  form  of  the  statute  in  such  case 
made  and  provided. 

.  My  loros,  to  this  indictment  he  has  pleaded. 
That  be  is  not  guilty :  it  is  incumbent  upon  us, 
who  have  the  honour  to  serve  the  crown  in 
this  prosecution,  to  prove  this  guilt  upon  him  ; 
and  then  nothing  remains  for  us,  hut  to  pray 
your  lordships' judgment  accordingly. 

Air.  Serj.  Skinner^  the  Kmg's  Seijeant. 

My  lords ;  I  am  counsel,  in  this  cause,  for 
the  king,  against  the  unfortunate  peer  at  your 
lordships'  bar ;  who  stands  accused  of  a  crime, 
the  highest  which  is  known  to  the  laws  of  this 
realm. 
V    For  high  treason  comprehends  all  other 


otfttcoi:  marder  and  napiae.  attoumf^aiiy^  and 
are  closely  connected  with  high-treason ;  and. 
waste,  destruction,  and  ihmine,  are^  tha  mails 
it  leates  behind.'.   . .  \ 

To  be  gudty  of  the  loweat  of  tbeoe»  as  a^ 
single  offence,  vwottld  he  abbori«ot  to  a  persoa 
of  a  noble  hearts  to-be  guilty  of  each  of  these 
offences,  issued  a.  weight  of  .crime*  as  would 
depress  and  beavidoMO.a  noble  mind  >  yet  such 
is  the  case  of  that  uohapny  person,  who.  is 
guilty  of  the  dnme  of  hii^h- treason. 

t  win  not  brmg  a  railing  accusation  against 
this  unfortunate  lord  :  indeed,  the  ofience  can- 
not'Odmit  oC  aggraaatioo :  hut,  whon  I  con- 
sider 4he  mevtlable  ruin  which  must  have  bo* 
fallen  oar  QDuntry,  if  these  pemiciaas  desigiia 
had  taken  their  sttect ;  .the  total  aabferaiooiof 
ouc  religious  and  civil  liberties ;  I  Uioa  oaaoot 
help  lamebting  that  aeither  hl^-  bipod,  nor 
those  ^ecoua  seotimoota  of.  g^titlKle  and. 
httmauty,  whioh  aco  usaallv  iipplaatad  ia  a 
noble  ive^i  that  these  could  aot  restrain  a 
high-bom  peer  from  engaging.in  those,  wicked 
councils  I  the  waiting  in  which  is  a  stain  to  his 
honour,  and.  will  be  a  mark  of  infttmy  to  hia 

posteriUTr 

For  tne  moM  grievous  thought,  to  this  un- 
happy lord,  must  be,  that  the  consequeneea 
of  his  qrime  will  affect  fcis  desoendanta :  Be 
was  their  root  of  haooor ;  ho  now  derives  to 
them  disgraoe  and  mfamy*    . 

But  the  law  in  thU  proceeds  with  great  rea-. 
son  and  justice :  the  poaishuiont  of  the  guilty 
person  alqne  may  not  no  sufficient  to  deter  mea 
from  the.  oommission  of  this  crime :  he  may. 
be  so  haidened,  as  to  think  his  own  sufierins^ 
to  be  light ;  but  be  may  lament  for  the  fate  of 
his  children  and  fiunily :  such  likewise  were 
the  laws  of  natiooa  the  most  famed  for  their 
rule  and  polity* 

In  this  House,  so  eminentlv  distinguished 
for  learning  as  wcdl  as  honour,  I  want  no  apo<« 
logy,  when  1  repeat  the  opinion  of  the  great 
Roman  lawyer  and  orator,  upon  thu  subject : 
TuUy  stateathis  as  an  objection ;  and  I  submit, 
that  he  gives  an  answer,  natural  and  affecting : 
his  words  are : 

"  Nee  verb  me  fagit,  qu^m  sit  acerbum  pa- 
rentum  soelera  filiorum  posnis  lui;   sed  hoc 

1>raclar^  legibus  comparatum  est;  ot  caritaa 
iberorum  amiciores  parentes  reipublica   red- 
deret.'* 

Rebellion  surely  is  the  sin  of  witchcraft ; 
otherwise  what  can  engage  a  peraon  in  an  at- 
tempt to  destroy  the  religious  and  civil  liberties 
of  his  oountry ,  though  in  the  same  ruin  he  thus 
involves  the  fate  of  himself  and  his  posterity  ? 
Our  religion  is  a  reasonable  service ;  its  esta- 
blishment is  the  law  of  the  land;  and  for  a 
Protestant  peer  to  endeavour  to  extirpate  this 
oor  most  holy  religion,  and  to  introduce  super- 
stition and  idolatry  amongst  us,  is  a  proposition 
as  absurd  as  transubstaotiatkm :  our  civQ  righu 
must  have  fallen  a  sacrifice  to  the  ambition  of 
France ;  for  it  was  a  vain.imagination,  to  think, 
that  France  would  in  earnest  have  set  any  king 
over  us.    Whoever  is  a  British  king,  laust,  in 
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lime,  al  leait,  ael  upon  British  principlet : 
from  that  moment  he  is  eqiiallv  ao  enemy  to 
France,  as  anv  of  the  boldest  or  best  of  bis  pre- 
decessors. France  knows,  and  will  pmvue, 
her  natoral  interest :  to  make  us  tributary,  to 
make  os  proTiocial,  to  destroy  us  as  a  nation, 
was,  and  most,  and  can  only  be,  the  true  design 
of  France. 

But  the  genius  of  the  nation  exerted  itself  in 
the  cause  of  liberty,. under  the  command  of  his 
royal  highness  the  duke ;  and  when  we  consi- 
der our  misfortunes  under  former  leaders,  and 
how  the  true  Eoi^lish  vabur  prevailed,  when 
animated  and  influenced  by  the  presence  and 
example  of  so  great  a  commander,  we  may 
justly  apply  to  bis  royal  highness  whst  was 
said  of  8ctpio,  *  tantus  exercitus,  quantus  im- 
*  perator.' 

Before  I  come  to  the  particular  part,  which 
the  lord  at  the  bar  has  acted ;  it  may  be  neces- 
sary to  give  a  sboil  history  of  this  unnatural 
rebellion :  and  here  the  names  of  the  two  un- 
fbrtnuate  peers,  who  hare  just  confessed  their 
guilt  at  your  lordships*  bar,  must  often  occur. 

In  June  1745,  the  son  of  the  Pretender  land- 
ed in  the  west  highlands  of  Scotland:  few  then 
were  his  company  or  followers ;  but  the  cloud, 
which  seemed,  at  first,  to  be  no  larger  than  a 
man's  hand,  quickly  gathered,  and  blackened 
that  part  of  the  hemisphere.  The  first  who 
appeared  were  the  Macdonalds  and  the  Came- 
rooa,  men  famed  for  rebellious  acts :  they  were 
soon  joined  by  the  duke  of  Perth,  the  marquis 
of  TuUibardine,  lord  Elcbo,  anti  lord  George 
Blurray ;  and  when  they  came  to  Perth,  their 
number  was  5,000  men ;  from  thence  they 
marched  to  Edinburgh,  and  there  they  pro- 
claimed the  Pretender;  and  soon  after,  Sep- 
tember the  Slst,  followed  the  battle  of  Preston 
Pans.  I  wish  that  we  could  forget  the  mis- 
carriages of  that  day ! 

In  October  the  Pretender's  son  was  joined  by 
another  body  of  rebels,  under  the  command  of 
the  earl  of  Kilmarnock :  bis  lordship  made  his 
first  appearance  on  the  banks  oi  the  river  which 
divides  England  from  Scotland :  here  I  wish, 
for  the  sake  of  the  nation,  and  for  his  own  sake, 
that  the  noble  lord  had  made  some  stop,  and 
had  well  considered  the  enlerprize  on  which  he 
was  going :  could  he  have  then  foreseen  the 
calamities,  which  his  rash  undertaking  has 
brought  upon  his  native  country ;  could  he  have 
then  beheld  with  his  eyes  the  rapine,  the  vio- 
lence, and  the  oppression,  which  nave  ensued  ; 
the  opposition  of  the  son  to  the  father,  of  the 
brother  to  the  brother,  and  how  all  the  charities 
of  one  man  to  another  were  destroyed  ;  could 
he  hare  foreseen  his  own  shameful  retreat,  and 
final  overthrow,  his  feet  had  never  passed  the 
banks  of  that  river. 

From  thence  they  marched  into  England, 
laid  siege  to  Carlisle,  and  took  it ;  and  here 
again  they  proclaimed  the  Pretender:  From 
thence  they  went  to  Penrith,  and  to  many 
other  places  in  England,  till  they  came  to 
Derby :  in  this  town  they  heard,  that  his  royal 
highness  the  duke  was  advancing  towards  them. 
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Here  rebeUion  grew  pale ;  the  fame  of  the 
duke's  approach  made  them  retreat:  their 
march  was  expeditious ;  yet  they  lelt  behind 
them  so  many  marks  of  their  cruelty  and  bar- 
barity, as  if  their  only  design  was  to  plunder 
and  destroy. 

His  royal  hijrhcess,  with  a  detachment,  pur- 
sued the  rebels  to  Clifton  ;  and  it  is  doubtful, 
whether  their  cowardice  or  cruelty  was  here 
the  most  remarkable :  they  fled,  and  yet,  in 
their  hasto,  they  took  time  to  murder  the  king's 
soldiers,  who  lay  wounded  on  the  ground: 
from  hence  they  got  back  to  Carlisle,  and  from 
thence  proceetied  to  Dumfries  and  Glasgow. 
And  here  1  must  remember  the  noble  zeal  and 
firmness  which  the  magistrates  and  citizens  of 
Glasgow  expressed  for  their  royal  master,  our 
most  gracions  sovereign:  they  paid,  indeed, 
most  heavy  exactions  for  tKis  their  loyaltv ; 
which  remain  like  so  many  scars;  but  the 
wounds  were  honourable. 

From  thence  they  marched  to  Bannock- 
bnrn,  and  so  to  Stirling:  here^  they  were 
joined  by  the  earl  of  Cromertie,  and  then  laid 
8i^;e  to  Stirling  Castle:  this  occasioned  tbe 
battle  of  f  alkirk  :  to  this  place  the  lord  Bal- 
merino,  the  prisoner  at  the  bar,  marched  at  the 
bead  of  his  regiment :  here  the  rebels  retired  ; 
bat  victory  was  reserved  for  his  royal  highness. 
But,  before  I  leave  this  field,  I  must  lament  the 
fate  of  a  valiant  soldier  and  commander ; 
wounded,  indeed,  in  the  field  uf  battle,  but  af- 
terwards murdered  in  cold  blood :  let  one  more 
mark  of  infamy,  at  least,  be  fixed  on  this  rebel- 
lion, for  this  munlerons  act,  committed  on  so 
worthy  and  brave  a  gentleman. 

From  Falkirk  the  rebels  retired  to  Stirling ; 
from  thence  into  the  highlands,  those  hills  of 
the  robbers:  after  some  time  they  joined  again 
at  Inverness ;  they  attacked  Fort  George,  then 
in  the  pobsession  of  his  majesty's  forces,  and 
took  it ;  they  took  Fort  Augustus,  and  demo- 
lished it;  before  Fort  William  they  met  with 
a  repulse:  from  thence  thev  marched  to  Cul- 
loden  field  ;  a  bloody  field  !  where  fell  rebel- 
lion, I  hope,  never  to  rise  again.  To  point  out 
the  conduct,  to  celebrate  the  courage  of  his 
roval  highness,  to  paint  the  glorv  of  that  memo- 
rable day,  is  an  attempt t(io bold:  the  gratitude 
of  the  nation,  the  united  thanks  of  the  parlia- 
ment, and  the  approbation  of  his  royal  father, 
shew  the  grealm^ss  of  the  merit  by  tbe  richness 
of  the  reward. 

My  lords,  the  particular  circumstances*  at- 
tending the  case  of  the  unfortunate  peer  at 
your  lordships'  bar  are  considerable:  high- 
treason  is  an  oflence  foul  and  black  in  itself;  it 
wants  no  colouring  to  make  it  appear  more  de- 
formed and  hideous :  but  the  lord  Bal  merino 
has  heightened  every  feature  of  this  deformitj^ : 
he  was  in  the  service.-of  the  king,  a  captain  in 
the  regiment  commaniled  by  the  lord  Shannon ; 
not  only  therefoi'e  by  bis  oath  of  allegiance,  as 
a  subject,  but  by  his  military  oath  as  his  ma- 
jesty's soldier,  as  a  soldier  trusted  by  his  sove- 
reign with  a  command,  he  lay  under  tbe 
strongest  obli|,'ations  to  be  faithful;  but  be  b«- 
3H 
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tuyed  this  tnist ;  he  deserted  hH  station,  in  the 
wbijch  virtue  bid  him  stand. 

As  a  reward  for  his  treachery,  the  prisoner, 
my  lordk,  was  advanced  to  be  the  captain  of  the 
teoond  troop  of  Kfe- guards  attending'  on  the 
person  of  the  Pretender's  son  :  we  shall  shew, 
that  soon  after  the  city  of  Carlisle  surrendered 
to  the  rebels,  the  prisoner  entered  that  city  at 
the  head  of  bis  troop,  with  his  sword  drawn, 
colours  displayed,  abd  drums  beating;  he, 
dressed  in  the  uniform  of  the  regiment,  with  a 
white  cockade  in  his  bat :  he  went  the  same 
progress  through  the  several  places  in  England 
with  the  rebel  army,  an  army  of  locusts ;  as 
they  went,  they  devoured  the  land:  before 
them  was  plenty,  behind  them  destruction  and 
desolation :  be  was  present  at  the  several  places 
and  times  wh^n  the  Pretender  was  proclaimed ; 
and,  on  the  return  of  the  rebels  into  Scotland, 
he  appeared  in  all  places  at  the  head  of  his 
troop:  he  commanded  them  at  the  battle  of 
Falkirk ;  and  with  them  he  was  defeated,  and 
made  a  prisoner,  in  the  field  of  Culloden. 

To  auswer  for  these  treasons  is  this  unfortu- 
'  nate  peer  now  brought  to  your  lordships*  bar : 
an  awful  tribunal !  the  illustrious  judges  who 
here  preside,  are  under  the  strictetit  ouligation 
to  do  impartial  justice ;  for  their  only  oath  is 
their  honour :  to  this  tribunal  we  submit  the 
cause  of  the  king,  and  of  our  country :  we  will 
endeavour  to  prove  the  fact ;  and  then  we  shall, 
with  all  deference  and  submission,  expect  your 
]urdsbips' judgment. 

Att.  Gen,  May  it  please  your  lordships; 
Your  lordships  have  heard  the  nature  of  the 
charge  against  the  noble  lord  at  the  bar,  as  it 
is  laid  in  the  indictment ;  and  h^ve  likewise 
heard  the  rebeilion,  in  which  he  was  engaged 
traced  from  its  rise  to  its  happy  conclusion. 
There  is  little  room,  in  a  case  so  notorious,  for 
me  to  ttouhte  your  lordships  in  the  opening, 
iiut,  as  the  crime  charged  on  the  noble  lord,  is 
part  of  that  great  treason  which  was  aimed 
against  his  majesty's  throne  and  royal  person, 
it  may  he  incumbent  on  me  to  say  something 
,  uj>on  this  very  solenm  occasion. 

And  however  disagreeable  it  must  be,  to  pro- 
secute and  try  a  noble  person,  one  of  your  lord- 
ships high  order,  for  a  crime  of  this  nature, 
public  justice  requires  il,  and  it  must  be  sub- 
tnitted  to.  Even  your  lordships,  fVom  your 
^reat  regard  to  your  king  and  country,  will  be 
easy  in  the  discfiai^e  of  ihat'  part  of  it,  which 
belongs  to  your  lonTsbips. 

As  tbe  noUe  lord  has  thought  proper  to  plead 
not  guilty,  and  thereby  put  the  proof  of  his 
ffiiilt  on  the  king's  counsel;  there  are  two 
things  that  will  fall  under  your  lordships'  con- 
'  Sideration :  Tbe  one,  relating  to  tbe  nature 
of  the  crime ;  tbe  other,  to  the  proof  in  sup- 
port of  it. 

As  to  tbe  former,  your  lordships  can  have 
no  trouble :  it  is  a  charge  of  high  treason,  in 
levying  war  against  bis  majesty  ;  a  crime  de- 
dared  to  be  so  by  tbe  express  wonls  of  the  sta- 
tute of  the  S5th  of  Edward  tbe  Sd,  framed  on 


purpose  fbr  the  ease  and  safety  of  the  siilject  ^ 
to  remove  that  anxiety,  which  attended  the  ob- 
scurity of  the  law,  in  a  point  of  the  greatest 
importance  to  themselves  and  their  posterity  ;. 
ana  to  reduce  the  law  of  treasons,  which  before 
lay  hid  in  the  breast  of  the  judges,  to  certainty : 
or,  if.that  law  had  never  been  made,  this  is  one 
of  tbe  sorts  of  treasons  that  never  did  admit  of 
a  doubt ;  and,  if  the  noble  prisoner  had  impar- 
tially consulted  his  own  breast,  it  must  have 
told  him  it  never  could. 

As  that  act  makes  it  necessary  to  conviction, 
that  the  treason  should  be  proved  by  some 
overt  act ;  it  has  been  usual,  in  indictments  for 
thb  species  of  treason,  not  only  to  charge  the 
levying  war  generally,  but  to  apecify  those  cir- 
cumstances of  hostility  which  usually  accoDO- 
pany  it,  as  a  kind  of  overt  act ;  such  as  Join- 
ing nimself  to  great  numbers  of  other  traitors, 
armed  and  arrayed  with  various  sorts  of  wea- 
pons in  a  warlike  manner,  with  colours  dis- 
played, drums  beating,  and  the  like:  these 
circumstances  are  charged  in  the  present  in- 
dictment ;  to  which  another  more  particular 
overt  act  is  added,  of  entering,  pos8essio|f, 
and  detaining  the  city  of  Carlisle  against  bis 
majesty. 

If  these  charges  are  proved,  the  consequence 
eannot  be  disputed.  This  brings  me  to  that 
^hich  alone  will  demand  your  lordships  par- 
ticular attention  ;  how  this  charge  is  brought 
home,  in  point  of  evidence,  to  tbe  prisoner  at 
the  bar. 

And  in  this  likewise,  I  believe  I  may  ten- 
ture  to  say,  your  lordships  will  have  no  diffi« 
culty  ;  but  you  will  have  that  (Treat  satisfac- 
tion, of  being  perfectly  dear  in  the  judgment 
you  shall  give. 

Tbe  charge  is  not  of  that  nature,  which 
rests  principally  in  the  breast  of  the  offender, 
to  be  discovoed  and  proved  by  a  variety  of 
drcamstances,  set  together  and  connected  by 
art,  to  find  out  the  secret  deigns  of  conspi- 
rators. It  consists  in  a  great  number  of  facts, 
done  in  open  day -light,  in  the  face  of  the 
world,  avowed  and  justified,  aOd  in  which  the 
noble  lord  did  not  rely  on  tbe  secrecy  of  his 
treason,  but  the  power  of  the  traitors,  fbr  bis 
defence. 
I  Your  lordships  therefore  will  permit  me 
very  shortly  to  point  out  some  of  those  facts* 
which  will  be  folly  proved  by  the  witnesses  :  I 
don't  mean  to  enter  into  a  detail  of  what  passed 
during  the  course  of  the  rebdiion  ;  but  only 
to  touch  on  those  matters,  which  will  directly 
affect  the  prisoner,  and  shew  the  particuhu- 
part  he  acted  in  this  great  scene  oftreason  and 
confusion. 

The  noble  prisoner  seeoM  to  have  en- 
gaged early  in  theYebellion.  Whether  it  vaas 
owing  to  tnat,  or  his  former  attachiiients,  he. 
soon  obtained  a  trust  about  the  person  -of  tbfc 
Pretender's  son  ;  which  could  be  reposed  in 
none  but  the  most  zealously  affected  to  that 
cause.  He  was  made  the  commander  of  thft 
second  troop  of  horse  called  his  life-guards. 

In  this  post,  he  accompanied  the  rebel  ivittj 
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iD  their  first  BMrcb  into  England,  woi  entered 
Carlisle,  at  the  bead  of  his  ^roop,  in  November 
ia«t.  In  the  same  comniand  be  followed  them 
tbroos^b  the  counties  of  Cumberland,  Lancaster, 
Cheshire,  Staffordshire,  and  part  of  Derby- 
abire,  till  they  came  to  Derby ;  and  when  they 
were  stopped  there  by  the  approach  of  his 
roysl  highness  the  duke,  and  forced  to  fly  be- 
fore him  by  the  way  they  came,  he  kept  with 
them  in  their  flight,  and  entered  Carlisle  a  se- 
cond time,  with  his  troop.  He  did  not  wait  till 
his  royal  highness  came  up,  bat  with  the  ciiBst 
of  the  rebel  army,  except  the  garrison,  conti- 
liued  his  flight  mto  Scotland.  He  went  with 
them  to  61asj2fOw,  and  Stirling,  was  present  #t 
tlie  battle  of  Falkirk,  and  though  not  person- 
ally engaged,  was  drawn  ap  at  the  head  of  his 
troQp,  to  support  the  rebels  that  were.  He 
9tiU  contjoueil  to  attend  the  rebellion  in  all  its 
stages,  till  the  pame  (|[reat  commander,  who 
gare  the  first  check  to  its  progress^  put  a  final 
end  to  it  at  Culloden. 

Your  lordships  will  see  him,  by  the  evidence, 
in  all  the  places  I  bare  mentioned,  clothed 
in  the  uniform  of  the  rebel  guards,  with  a 
white  oockjtde,  his  sword  drawn,  beadinj^,  com- 
manding, and  leading  his  troops,  guarding  the 
Pretender's  son,  proclaiminjg  the  Pretender,  en- 
tering and  seizing  his  majesty's  towns,  and 
acting  as  an  enemy  in  hif  majesty's  dominioi^s, 
io  open  defiance  of  tbe  laws,  and '  to  the  infi- 
nite mischief  of  bis  iDiyesty  and  bis  subjects ; 
aad  all  thi|i  with  a  direct  view  of  dethroning 
tiis  majesty,  extirpating  Iiis  ro^al  family,  #ad 
vetting  up  a  Popiali  Pretender  in  his  room. 

The  several  instances  of  his  idi-dfiiip'a 
marching  with  tbe  rebels  in  a  hostile  manner, 
will  be  so  many  distinct  proofs  of  the  first 
|>art  of  tbe  charge  ;  and  the  particular  acts  of 
Ills  eoteriog  and  continuing  in  Carlisle,  in  the 
«ame  hostile  manner,  will  fully  prove  the  secomj. 

1  have  stated  all  these  thmgs,  not  because 
they  are  all  necessary  to  the  conviction  of  the 
noble  lord,  but  for  tbe  clearer  manifestation  of 
his  guilt.  A  very  small  part  of  these  fac|s 
would  be  aaffipient,  if  proved  to  your  lordships' 
satisfaction :  nor  would  it  avail  his  lordship,  if 
we  should  fail  in  the  proof  of  any  part  of  the 
•charge  on  the  very  day  it  is  laid  in  the  indict- 
ment, as  the  noble  lord  vainly  seems  to  think. 
Th^  precise  point  of  time,  as  it  is  in  its  own  na- 
ture immaterial  to  the  guilt,  La  equally  so  ifk 
4be  foms  of  our  law . 

All  that  remains  is  to  call  the  witnesses ; 
which,  I  doubt  not,  will  fully  make  aui  the 
iaQis  we  have  stsJted. 


^ir  John  Slrange.  My  lords« 
111 


_         ^  "^e  will  now 

prpceed  to  call  our  witnesses. 

Lord  Balmerino.  My  lords,  noiay  I  be  heard  P 
I  tfiooght,  when  a  person  was  indicted,  if  there 
was  any  od^  article  in  the  indictment  that  was 
pojL  good  against  hun,  that  alt  the  rest  was  good 
for  nothing. 

X.  H,  £  Yon  must  besr  the  evidsuoe.  This 
CpoDOt  m»w  U  deUriaiosd  till  the  mAtt^st  is 


Lord  Balmerino,  Will  your  lerdsliips  please 
to  examine  them  as  to  the  time  of  my  bemg  at 
Carlisle  ? 

L.  H.  S,  The  Ring's  Counsel  must  proceed 
in  their  own  method,  provided  they  proceed  ao- 
cording  to  law. 

Lord  Balmerino.  My  lords,  J  humbly  thank 
you  for  your  advice. 

X.  a,  S.  Would  your  lordship  have  counsel 
assigned  vou  ^ 

I/»rd  Jaalmeriiw,  No,  my  lords,  I  don't  want 
any. 

Sir  Jo/m  Strange.  Call  William  M'GUie, 

William  M'Ghie  sworn. 

Sir  Jo&n  Strmnge,  I^ook  at  the  noble  lord  at 
the  bar.    Do  you  know  him  ? 

Af^Ohie,   Yes ;  t  know  him  very  well. 

Sir  J.  Strange,  Pray,  will  you  acquaint  my 
lords,  whether  you  saw  him  al  any  t^me,  and 
where,  in  the  rebel  army  ? 

M'Ghie,  I  saw  the  noble  lord  atparlisle, 
going  and  coming. 

Sir  J,  Strange,  Do  you  mean  the  noble  lord 
at  the  bar  ^^M'Ghie.  Yes,  1  do. 

Sir  S.  Strange.  Pray,  do  you  recollect  tl)a 
first  time  of  your  seeing  biui  ? 

M'Ghie.  It  was  some  time  in  November 
last;  but  the  day  I  am  not  very  sure  of. 

X.  H.  $.  The  witness's  voice  is  so  low,  th|Lt 
some  of  ^v  lords  desire,  That  a  clerk  may  re- 
peat what  he  says.  Is  it  your  lonlshijis'  plea* 
sure,  that  one  of  your  clerks  be  appointed  to 
stand  by  the  witness,  and  report  to  your  lord- 
ships what  he  says? 

Lordi.    Ay,  ay. 

ThcQ  one  of  tbe  derks  wss  sworn,  truly  to 
report  what  tiM  witness  should  say  $  and  stood 
within  the  bar,  near  the  witness,  and  repeated 
his  answers. 

Sir  J.  Strang:  If  it  is  your  lordships'  plea- 
sure, 1  will  begin  the  examination  again. 

X.  H.  S.  1  desire  he  may  repeat  again  what 
he  has  said. 

Sir  J,  Strange.  I  ask  you,  if  you  know  the 
noble  lord  at  the  bar  ? 

M'Ghie.  Yes ;  I  do  know  the  noble  lord  %t 
the  bar. 

Sir  J.  Strange.  Will  you  please  to  acquaint 
their  lordships,  at  what  time,  and  where,  you 
saw  his  lordsiiip  with  the  reliel  army  ? 

M*Ghie.  I  saw  him  at  Carlisle,  going  aii4 
coming.  Tbe  first  time  1  saw  his  lordship 
there  was  in  November  last. 

Sir  J.  Strange.  Did  not  you  see  him  before 
you  came  to  Carlisle  P 

it^Ghie,  I  saw  him  before  we  came  to  Car- 
lisle ;  I  also  saw  him  coming  into  Carlisle,  and 
in  Carlisle. 

Sir  /.  Strange.  What  company  was  he  in 
thenP 

M^Ghie.  Pe  was  in  company  with  the 
rebeki. 

Sir  J.  Strange.  How  did  he  sppcfr,  and 
what  command  had  he  then  ? 

M'Ghk.  I  don't  know  whether  ht  had  # 
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command;  but  be  was  beading'  a  troop  of 
borae. 

Sir  J.  Strange,  What  borae  ware  they  called? 

M'Ghie.   I  don't  know. 

Sir  J.  Strange.  Were  they  part  of  the  rebel 
army?— AfGAie.  Yea.      • 

Sir  J.  Strange.  Did  you  see  them  enter  into 
the  city  of  Carlisle?— 3fGAi>.  Yes. 

Sir  J.  Strange.  Fix  tbe  time  as  near  as  you 
can. 

M^Ghie.  It  was  about  tbe  18th  of  Novem- 
ber, as  near  as  I  can  guess. 

Sir^.  Strange.  Can  you  tell  what  number 
there  was  of  them?— JlrGAie.  1  cannot  really. 

Sir  J.  Strange.  Will  you  acquaint  the  lords, 
whether  the ^ noble  lord  at  the  bar  bad  any 
arms  ? — M^GMe.  He  bad  pistols,  and  a  swordf. 

Sir  J.  Strange.  Was  bis  sword  drawn,  or  un- 
drawn ? 

M^GhU.  I  do  nol  mind  to  have  seen  it 
drawn. 

SirX  Strange.  Did  you  obsenre,  whether 
be  bad  any  thing  in  bis  bonnet  or  bat,  by  way 
of  dbtinction  ? — M'Ghie.    1  do  not  mind  that. 

Sir  J.  Strange.  Did  you  observe  in  what 
manner  the  noble  lord  was  dressed? 

M'G&ie.  In  a  common  dress. 

Sir  J.  Strange.  When  you  call  it  a  common 
dress,  do  you  mean  the  dress  that  the  officers 
'  wore,  or  bis  own  habit  ? 

M^Ghie.   I  mean  his  own  former  habit. 

SirV.  Strange.  Was  there  any  thing  parti- 
cuUr  in  the  form  of  the  habit  that  the  officers 
of  that  regiment  wore  ? 

M'GMe.  I  do  not  mind  any  body  but  him- 
self. 

Sir  J.  Strange,  You  saw  bin  march  at  tbe 
head  of  that  boily  going  to  Carlisle^  after  it  was 
'in  possession  of  tbe  rebels  ? 

M^Ghie.  Yes;  and  1  saw  bim  in  tbe  going 
back  from  Derby. 

Sir  J.  Strange,  I  ssk  you.  Whether  you  ob- 
served tbe  noble  lord  in  Carlisle,  after  it  was  in 
possession  of  the  rebels,  and  after  the  march - 
me  you  talk  of,  and  before  tbe  rebels  left  Car* 
hsle,  to  come  sonthwards  ? 

M^Ghie.  Yes ;  I  saw  htm  in  Carlisle  when 
the  rebels  were  there. 

Sir  J.  Strange.  Did  you  observe  what  be  was 
4oing  then  ? 

M^Ghie.  Nothing,  but  riding  on  horseback. 

Sir  J.  Strange.  Was  that  with  the  troop,  or 
without? 

M^Ghie,  It  was  with  the  troop. 

Sir  J,  Strange.  Did  you  observe  jrhether 
fab  sword  was  drawn  ?^M*Ghie.  I  did  not. 

Sir  J.  Strange.  How  long  did  tbe  rebels  stay 
in  Carlisle,  before  they  marched  southwards? 

M^Ghie.  About  two  days. 

Sir  J.  Strange,  Did  you  observe  the  noble 
lord  to  go  out  of  Carlisle? 

M'Ghie.  No  ;  I  was  not  south. 

Sir  J.  Str/inge.  Did  yon  observe  him  then  ? 
.    M*Ghie.  I  was  in  the  hospital ;  but  when  I 
•ame  back  again,  I  saw  this  lord. 

Sir  J.  Strange.  Did  you  observe  bim  to 
maithont  of  Carlisle  ?^JIi*OAi€.  Yes. 


Sir  J.  Strange,  What  time  was  that  ? 

M^Ghie,    It  Was  in  Novetnber. 

Sir  J.  Strange,  What-distance  of  time  was 
therebetween  their  going  and  coming  back? 
You  can  tell  us  when  they  marched  bade  again? 

M*Ghie.  It  was  about  Christmas,  or  a  day 
or  two  before  it. 

Sir  J.  Strange.  Did  you  observe  tlie  noble 
lord  coming  into  Carlisle  upon  tbe  return  ?  Or 
do  you  only  speak  of  seeing  him  there? 

M'Gftie.  1  saw  him  coming  back  again 
from  Derby  to  Carlisle. 

Sir  J.  Strange,  Will  yon  acquaint  my  lords, 
whether  you  saw  him  at  tbe  head  of  his  troop, 
or  in  what  manner? 

M'Ghie.  I  saw  him  at  tbe  head  of  a  troop 
of  horse  in  Carlisle. 

Sir  J.  Stravge.  What  were  they?  Were 
they  part  of  the  rebel  army? — M^Ghie,  Yes. 

Sir  J.  Strange  Had  they  any  drums,  co- 
lours, and  music? 

M'Ghie,  They  had  both  coloun  and  drums, 
and  pipes  playing". 

Sir  J,  Strange,  How  long  did  my  lord  atay 
at  Carlisle  upon  his  return  ? 

M'Ghie.  Only  one  uight. — I  am  very  sure 
of  it. 

Sir  J,  Strange,  Did  the  noble  lord  go  out  of 
Carlisle  in  the  manner  you  have  mentioned,  at 
tbe  head  of  his  troop  ? 

M^Ghie,  In  the  same  manner,  riding  at  tbe 
bead  of  a  troop  of  horse. 

Sir  J.  Strange,  Will  you  acquaint  my  lords. 
Whether,  at  tke  time  the  noble  lord  was  there, 
the  yo^ng  Pretender  was  in  Carlisle  ? 

A^Ghie,  Yes,  he  was  there. 

Sir  J.  Strange.  Was  he  there  when  they 
first  went  into  Carlisle,before  they  came  soutji- 
ward? 

M^Ghie,  No,  be  did  not  come  till  the  next 
day. 

Sir  J.  Strange.  Did  you  see  the  Pretender's 
son  the  next  day? — M'Ghie,  Yes. 

Sir  J.  Strange.  In  what  manner  did  he  enter 
Carlisle  ? 

M^Ghie,  He  came  in  with  horse  life-guards. 

Sir  J,  Strange.  Whose  life-guards  were 
they  ?—M'Ghie,  'Hie  young  Pret^der's. 

Sir  J.  Strange.  Who  commanded  those 
guards  at  that  time,  or  any  part  of  them  ? 

M^Ghie,  I  don't  well  know,  there  were  so 
many  cooMnanded. 

'   Sir  J.  Strange.  Did  you  observe  the  nobl6 
lord  at  the  bar  to  command  any  r 

M'Ghie,  No,  I  did  not 

Sir  J,  Strange.  When  they  marched  away 
from  Carlisle  for  ScoUand,  did  the  young  Plre- 
tender  go  along  with  them  ? — M*Uhie.    Yes. 

Sir  J.  Strange.  And  did  the  greatest  part  of 
tbe  rebel  army  go  with  him  ? 

M'Ghie.  All,  except  those  that  were  left  at 
Carlisle,  and  those  that  were  upon  the  road. 

SirX  Strange.  Was  there  a  garrison  left  at 
Carlisle?— JU^GAie.  Yes. 

Sir  J.  Strange.  By  whose  order  ? 

M'Gkie.   By  order  of  the  young  Pketender. 

Jitt^  Gen,  tiy  lords,  we  liave  ilone  with  this 


473]  and  others^  for  High  Treason. 

Wni  the  Doble  lord  ask  bim  any  quM- 


A.  D.  17i6. 


[474 


uritDCSS 
tioDsf 

X.  H.  S,  My  lord,  if  yoa  would  ask  this 
witness  any  questions,  now  is  your  time. 

Lord  Balmerino,  I  think,  my  lords,  be  has 
contradicted  himself:  He  says  first  it  was  in 
Kovember,  and  then  in  Decemberi  and  then  in 
January. 

X.  a.  S,  If  you  want  htm  to  explain  him- 
self as  to  the  time,  yoii  may  ask  him  any 
question. 

Lord  Balmerino.  What  was  done  in  Nd- 
▼ember  ? 

M'Ghie,  The  rebels  came  first  to  Carlisle 
in  November;  and,  when  they  came  back,  on 
their  return,  it  was  December  about  Christmas. 

L,  H.  iS.  He  applies  November  to  your 
first  coming  to  Carlisle,  and  December  to 
your  returnmg  tbither. 

Lord  Balmerino,  I  can't  tell  the  time  my- 
self, unless  I  was  at  liome  to  look  at  my  notes. 

L,  H.  S,  Will  your  lordship  ask  him  any 
more  questions? 

Lord  Balmerino,  No,  my  lords. 

Sir  J.  Strange.  I  would  beg  lea?e  to  ask  the 
witness  one  question.  He  says  there  was  a 
garrison  Ief\  in  the  city  of  Carlisle.;  I  would 
ask  him.  Who  that  garrison  was  to  defend  the 
place  against  ? 

M^Ghie,   Against  his  majesty  king  George. 

Hugh  Douglai  sworn. 

Solicitor  General.  Look  at  the  noble  lord 
at  the  bar,  and  see  whether  you  know  him. 

Douglas,  Yes,  I  know  him. 

Sol.  Gen.  Then  give  my  lords  an  account, 
TVbether  you  saw  bim  in  the  rebel  army  at 
any  time ;  and  when,  and  where,  and  what  he 
did :  And  give  your  account,  as  near  as  you 
can,  in  order  of  time. 

Douglas.  I  saw  him  at  Diddeston,  before 
the  Pretender  marched  out  of  Edinburgh. 

Sol.  Gen.  Now,  go  on :  Where  did  you  see 
him  next? — Douglas.  I  saw  him  at  Keiso. 

Sol,  Gen.  Where  next? 

«       

Douglas.  At  Carlisle. 

Sol.  Gen.  In  what  manner  did  he  march 
along  with  them  from  these  several  places  to 
Carlisle  ? 

Douglas.  He  was  colonel  of  the  second 
troop  of  the  Pretender's  life-guards. 

SoL  Gen,  Did  he,  during  this  march,  com- 
mand this  second  troop,  or  ride  at  the  head  of 
them  ? 

Douglas.  He  commanded  them,  and  rode  at 
the  head  of  them. 

Sol.  Gen.  How  were  they  armed  ? 

Douglas,  They  had  each  a  carbine,  a  brace 
jof  pistols,  and  a  broad  sword. 

Sol.  Gen,  Did  you  see  him  at  Carlisle  ? 

Douglas.  He  marched  from  Penrith  to 
Carlisle,  and  back  a^in  into  Scotland,  at  the 
liaad  of  the  troop  ot  life-guards.  I  saw  him 
all  the  way. 

SoL  Gen,  What  did  you  see  him  do  at  Car- 
lisle P 

Dengla$.  I  mw  Jiim  at  the  head  of  his  troop 
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of  liorse  in  the  street,  when  they  viere  drawn 
up,  noon  coming?  in  there. 

Sot,  Gen.   Where  did  you  see  him  else? 
Did  you  see  him  in  the  return  ? 

Douglai.  I  saw  him  at  Derby,  and  at  Man- 
chester, in  returning. 

Sol,  (Sen.  Did  yon  see  him  any  where  else  ? 
^  Douglas.   I  saw  him  at  Falkirk,  and   saw 
him  march  all  the  way  from  Penrith  to  Car- 
lisle, in  returning. 

Sid.  Gen.  Did  you  see  him  at  Carlisle  on 
his  return? — Douglas.  Yes. 

Sal.  Gen.  When  you  saw  him  at  Carlisle, 
was  be  with  the  rebel  army  ? — Douglas.  Yes. 

Sol.  Gen.  Did  you  see  him  at  the  head  of 
his  troop  ? 

Douglas,  Yes ;  I  saw  him  at  the  head  of 
his  troop  of  horse  march  from  Penrith  to  Car- 
lisle. 

Sol.  Gen.  Did  yon  see  him,  at  any  time  in 
that  inarch,  act  as  an  officer? 

Douglas.  Yes,  he  acted  so  far  as  an  officer, 
that  be  rode  at  the  head  of  his  troop  all  the  way. 

Sol,  Gen.  Did  you  afterwards  see  him? 

Douglas.  Yes,  1  saw  him  at  Diddeston. 

Sol.  Gen.  Do  you  speak  of  your  seeing  him 
in  going,  or  in  the  return  ? 

Douglas.  1  speak  of  the  return.  1  saw  him 
at  Carlisle,  and  at  the  battle  of  Falkirk. 

Sol.  Gen,  Did  you  see  him  engaged  in  thai 
battle  ? 

Douglas.  No,  he  was  not  engaged ;  none  of 
the  horse  were  engaged. 

Sol.  Gen,  Did  you  see  him  with  his  sword 
drawn  ? 

Douglas,  All  the  men  had  their  swords 
drawn  ;  but  1  don't  remember  particularly  as 
to  him,  whether  I  saw  him  with  his  sword 
drawn,  or  not. 

Sol.  Gen.  Did  yoo  see  him  there  at  the 
heatl  of  any  troop  of  horse  ? 

Douglds.  I  saw  him  at  the  head  of  the  second 
troop  of  life-guards  at  the  battle  of  Falkirk. 

Sol.  Gen,   Did  you  see  him  after  that  time? 

Douglas.  I  don't  remember  that  I  saw  him 
afterwards. 

Sol,  Gen,  What  sort  of  dress  had  he  ? 

Douglas,  He  had  a  blue  coal  faced  with  red, 
a  gold- laced  hat,  and  a  cockade* 

Sol.  Gen,  What  colour  was  the  cockade  ?    ^ 

Douglas.  White. 

Sol.  Gen.  What  was  the  uniform  of  the 
troop? 

Douglas.  They  all  had  blue  coats  with  red 
facings,  and  gold- laced  hats. 

Sol,  Gen.  Had  they  all  white  cockades? 

Douglas.  Yes. 

Sol.  Gen,  Had  the  troop  their  swords 
drawn  ? 

Douglas.  Yes,  at  Falkirk  they  were  all 
drawn  up  together,  and  every  one  had  his 
swoni  drawn.  , 

Att.  Gen.  Where  was  this  troop  at  the 
battle  of  Falkirk  ? 

Douglas.  They  were  drawn  op  together  in 
a  field,  with  the  earl  of  Salmamock,  and  Jord 
PiUligo. 
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AtL  Gen.  Was  a  white  cockade  any  dis- 
tiognitbing  mark  of  belonging  to  the  rebel 
armv? 

Douglas,  Every  one  who  was  in  the  reM 
wrmy  had  a  white  cockade. 

Li  JET.  8,  Will  yoar  loi'dsbip  ask  this  witness 
any  questions  ? 

Lord  Balmerino,  No,  my  lords. 

Jomee  i3arc/sy  sworn. 

Mr.  Noel.  Look  npon  the  noble  lord,  the 
^soner  at  the  bar.    Do  you  know  him  f 

Barclay.  Yes. 

Mr.  Noel.  Did  you  see  him  at  any  time  in 
January  last  f 

Barclay.  Yes,  I  did. 

Mr.  Noel.  Where  did  you  see  him  f 

Barclay,   At  Glasgow. 

Mr.  Noel.  I  think  you  say  you  saw  him  sit 
Cilasgow  in  Janniry  last? 

BarcUly,    Yes. 

Mr.  Noel.  Who  was  he  with  at  Glasgow  ? 

Barclay.  He  was  with  the  Pretender's  son. 

Mr.  Noel.  W^as  he  with  any  forces,  and  what 
forces,  at  Glasgow  ? 

Barclay.  He  was  colonel  of  the  second  troop 
of  ffuardfi. 

Mr.  Noel.  Who  did  those  guards  belong  to  ? 

Barclay,  fie  was  colonel  of  the  second  troop 
of  the  pretender's  son's  life-guards. 

Mr.  Noel.  Were  they  cAwA  by  any  particu- 
lar name  P 

Barclay.  They  were  called  Mr.  Arthfu*  £1- 
phinstoo*s  guards. 

Mr.  AoeZ  WhatElphinstonP 

Barclay.  He  that  is  lord  Balmerino  now,  the 
prisoner  at  the  bar. 

Mr.  Noel,  itow  was  he  armed  P 

Barclay.  He  was  armed  with  a  broad  sword, 
«nd  a  brace  of  pistols. 

Mr.  Noel.  How  did  he  march  P 

Barclay,  At  the  head  of  his  troop, 

Mr.  Noel.  Where  did  you  see  him  march  P 

Barclay.  I  saw  him  march  out  of  GUsgow 
«od  Kelso. 

Mr.  Noel.  Did  he  march  out  with  his  sword 
4rawn  ? — Barclay.  I  don't  remember. 

Mr.  Noel.  Had  he  pistols  P 

Barclay.   He  had  pistols. 

Mr.  Noel.  How  was  he  dressed  ? 

Barclay.  He  had  a  blue  coat  turned  up  with 
Yfd,  a  gold- laced  hat,  and  a  white  cockade. 

Mr.  Noel.  1  desire  to  know  what  cockades 
werf  worn  by  the  forces  in  the  service  of  the 
Pretender's  son  P 

Bt^rclav.  White  cockades. 

Mr.  Noel.  Were  they  the  distingnishiog 
mark  of  the  rebel  forces  r 

Barclay,  Yes. 

Mr.  Noel.  Did  you  see  the  noble  lord  at  the 
W  at  BauBockburn  P 

Barclay.  Yes,  I  saw  him  there  se?eral  times 
at  the  head  of  his  troop. 

Mr.  Noel.   Were  tney  drawa  up  In  any 

Barclay,  They  were  drawn  up  at  the  Pre- 
tender's lodging -door. 


Mr.  Noel.  Where  was  thatP 

Barclay.  At  one  Mr.  Paterson's. 

Mr.  Nod.  Was  he  armed  then  P 

Barclay.  Yes. 

Mr.  Noel.  How  was  hesrmedP 

Barcltuf.  With  a  broad  sword,  and  a  brace 
of  pistols. 

Mr.  Noel.  Did  you  see  him  at  any  time  at 
Stirling  ? 

Barclay.  I  saw  him  at  Stirling ;  hnt  not  at 
the  head  of  his  troop. 

Mr.  Noel.  1  desire  to  ask  one  general  ques- 
tion. Whether,  at  all  the  places  wnere  you  saw 
him,  b®  was  armed,  and  with  troops  belonging 
to  the  Pretender  P — Barclay.  Yes. 

Sir  John  Strange.  He  says,  he  saw  the  troop 
<lrawn  up  at  the  Pretender's  lodgiog-door :  1 
denre  to  know.  Whether  the  Pretender's  aon 
saw  the  troops  drawn  up } 

Barclay,  I^Jon't  know  whether  he  saw  tliem 
drawn  up ;  but  1  know  he  was  there  at  that 
time. 

L.  H.  S.  Would  you  ask  this  witness  any 
questions  P 

Lord  Balmerino.  No,  my  lords. 

David  Cray  swonf. 

Sir  Richard  Lloyd.  Do  you  know  the  pri* 
soner  at  the  bar  P 

Griiy,  Yes,  Sir. 

Sir  R,  Uoyd.  How  long  have  you  known 
himP 

Gray.  I  hav?  known  him  about  six  or  srrea 
years. 

Sir  K,  Uoyd,  Do  you  remember  him  at  anV 
time  marching  with  any  guards  or  soldiers  wilk' 
him  P 

Gray.  Yes,  I  saw  him  march  with  a  troop 
of  horse. 

Sir  R,  Uoyd.  Where  was  that,  and  when  P 

Gray.  After  Carlisle  was  taken  by  the  rebels, 
I  saw  him  marching  southward  with  the  se- 
cond troop  of  life-guards. 

Sir  A.  Uoyd.  What,  the  Pretender's  liff- 
guards  P — Gray,  Yes. 

Sir  R.  Uoyd.  Whither  were  they  marchjogp 

Gray.  Southwards. 

Sir  ti,  Uoyd,  Did  the  rest  of  the  rebel  army 
march  at  that  time  P 

Gray,  Yes,  and  the  same  way. 

Sir  Jc.  Uoyd,  Was  the  prisoner  armed  P 

Gray.  Yes. 

Sir  K.  Uoyd.   How  was  he  srmed  P 

Gray.  With  a  broad  sword  and  pistolp. 

Sir  A.  Uoyd,  What  dress  was  he  in  P 

Gray.   He  was  in  blue,  turned  ui)  with  re<L 

Sir  R»  Uoyd.  Whose  dress  was  that? 

Gray.  ]|  was  the  dress  of  all  tlie  guards. 

Sir  R.  Uoyd,  What  distinction  hsd  he  in  bis 
hat  ^-^Gray.  Nothing  but  a  white  cockade. 

Sir  R.  Uoyd.  Was  that  any  n^ark  of  dia^ 
tinction  ? 

Gray.  No,  it  was  no  mark  of  distwctioii  at 
all ;  for  they  all  wore  it 

Sir  JR.  iXoyd.  Yon  aay  yoo  saw  his  lordship 
mareh  southward  :  did  tou  sec  kirn  aftecwards 
on  bb  Bvch  iiortlmara  P 
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Gray.  I  saw  btm  march  frooi  filg^ia  ofAfur- 
ray  towards  Inv^roess,  a  little  before  tbe  battle 
•fCiiltbdert. 

8ir  R.  Uojfd,  Was  be  llien  armed  f 

Grny,    Yes. 

Sir  n.  'Uioyd.  Haw  was  he  armed  ? 

Qruy.  lu  the  same  form  as  be  was  before. 

Sir  K.  Lloyd,  How  was  he  dressed  ? 

Oray,  In  the  same  cluthes  be  was  before. 

8ir  K.  Uoyd.  Was  he  then  at  the  head  of 
Wa  troop? — Gray.  Yes,  he  was. 

Sir  K.  Uoyd.  Do  you  speak  of  the  same 
life-guards?— Gray.  Yes. 

Sir  R.  Lloud.  How  longr  was  it  before  the 
battle  of  CaTlodeii  that  yoo  saw  him  at  the 
head  of  his  troop? — Gray,  About  ten  days. 

Att,  Gen,  1  desire  he  may  ezplaiu  who 
be  meant,  when  he  said  they  au  wore  a  white 
cockade.-— Grtfy.  The  rebel  army. 

Lord  Baimerino,  I  observe,  that  none  of  the 
witnesses  who  hafe  been  called,  bare  made 
good  tbe  charge  against  me,  that  I  was  at 
Cariisle  on  the  10th  of  November,  nor  for  some 
time  afterwards.  I  believe  it  will  be  to  little 
tmrpose,  to  go  any  further ;  and  am  sorry  I 
have  taken  up  so  much  of  your  lordships' 
time ;  for  I  was  of  opinion,  that  if  any  aiticle 
in  the  indictment  was  not  good  against  me,  all 
Ibe  indictment  fell. 

X.  If.  S.  What  does  your  Ibrdsbip  insist 
upon  ?  Do  ^u  insist  dn  the  day  being  mis- 
isiken  in  the  indictment,  6r  that  3rou  were  ntft 
present  at  the  actual  taking  either  of  the  tdwn 
or  castle  of  Carlisle  by  tbe  rebels  ? 

Lord  Baimerino,  That  I  was  not  at  Carfisle, 
either  at  the  takinff  of  the  town  or  the  castle. 

Serj.  tikinner.  I  beg  leave  to  call  another 
witness. 

Jamti  PaienoH  sworn. 

Serj.  Skinner,  Look  at  the  noble  lord  there  : 
Do  you  know  the  noble  lord  ? 

Pater  son.  Yes,  1  know  the  noble  lord  very 
welt. 

iSerj.  Skinner,  How  long  have  yon  known 
him? 

Paierson,  Ever  since  we  march  edfrom 
Lauder. 

Serj.  Skinner,  What  time  was  that  ? 

Patersou,  I  remember  it  was  tbe  tirrit  night 
we  uMtrclieil  from  Dalkeith. 

Serj.  Skinner,  What  time  was  that  you 
marched  from  Dalkeith  ? 

Pater um,  I  don't  remember  tbe  time  parti- 
cularly. 

Se^.  Skinner,  How  long  before  Christmas 
wash? 

Paterson.  1  can*t  say  I  remember  how  long 
it  Was  before  Christmas. 

Seij.  Skinner,   Where  was  it  this  noble  lord 

Paterson,  He  lodged  at  the  same  house  1 
happened  to  be  in. 

Serj.  Skinner,  What  command  had  he  at 
that  time  ? 

Paterson,  I  did  not  know  that  he  liad  any 
command  then. 


Seij.  Skinner,  Do  you  remember  bis  coming 
to  England  T-^Paterton,  Yes. 

Serj.  Skinner,  Do  you  remember  what  month 
that  was? 

Paterson,  No  ;.  1  don*t  remember  the  time 
exactly. 

Serj.  Skinner.  Do  you  remember  being  at 
Long  Town  T^^Paterson.  Yes. 

Serj.  Skinner,  Was  tbe  Pretender's  son  at 
Long  Town  ? — Paterson,  Yes. 

Serj.  Skinner,  Was  lord  Baimerino  there  ? 

Paterson,  He  was  there  aa  a  witness  to  the 
proclaiming  the  Pretender. 

Serj.  Skinner,  Were  you  present  when  the 
Pketender  was  proclaimed  ?  And  was  be  there  ? 

Paterson,  Yes. 

Serj.  Skinner,  In  what  manner  did  the  oobk 
lord  attend  there,  when  the  Pretender  was  pro* 
claimed  ? 

Patereon,  My  lord  only  appeared  as  one 
of  the  volunteers  with  the  Pretender's  life- 
guards. 

Serj.  Skinner,  Was  that  lord  at  the  bar  witk 
them  ?—-PA/er«;n.  Yes. 

Serj.  SlUnner.  Was  he  at  the  head  of  thena 
then? 

Paterson,  No  ;  be  stood  only  amongst  the 
rest 

Serj.  Skinner,  What  dress  had  he  on  ? 

Paterson,  A  Uue  coat  with  red  fackiga. 

Serj.  Skinner,  What  was  tbe  uniform  dresa 
of  those  guards? 

Paterson.  A  blue  coat  with  red  facings. 

Serj.  Skinner,   Had  be  any  thing  in  his  hat  ? 

Paterson,  Yes ;  he  wore  a  cockade. 

Serj.  Skinner,  What  colour  was  his  ooukade  ? 

Paterson,  White. 

Serj.  5/cinner.  Was  that  wore  by  all  the 
Pretender's  forces  ? — Paterson,  Yes. 

Serj.  Skinner,  Where  did  ye«  see  my  lord 
next? — Paterson.  At'Lancaster. 

Serj.  Skinner.  What  waa  he  doing  there  ? 

Paterson,  He  was  witness  to  tbe  proclaim- 
ing the  Pretender  there. 

Serj.  Skinner,  Were  there  any  guards  there  ? 

Paterson,  I  remember  very  well  all  tb» 
life-guards  were  present  there,  and  the  pri- 
soner waa  with  them. 

Serj.  Skinner,  How  did  tbe  prisoner  at  the 
bar  appear  there  ? 

Paterson,  He  was  at  tbe  head  of  his  traoj^ 
there. 

Serj.  Skinner,  How  was  he  armed  T 

Paterson,  With  m  brace  of  pistols  and  a 
sword. 

Serj.  Skinner.  What  sort  of  a  sword  was  it  f 

Paterson,  A  highland  sword. 

Serj.  Skinner,  Was  it  drawn  ? 

Paterson,  Yes. 

Serj.  Skinner,  Where  did  you  see  him  next  ? 

Paterson,  I  remember  to  have  seen  him  at 
the  battle  of  Falkirk. 

Serj.  Skinner,  Was  be  at  the  bead  of  any 
forces  there  ? 

Paterson,  Yes ;  be  waa  at  tbe  bead  of  bis 
corps  there. 

Scg.  Skinner.  Was  bis  sword  drawn  then  f 
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Alt,  Gen,  Where  did  you  see  him  with  them  ? 

JIf '  Donald.  To  the  court  of  U  oly  rood >  bouse. 

Att,  Gen.  Was  the  Preteuder'ssoDat  Holy- 
rood-houae  at  that  time  ? 

McDonald.  He  was  at  Ediuburgh  at  thai 
time. 

Att.  Gen,  Where  did  you  see  him  the  next 
time? 

M'Donald,  The  second  time  that  I  remember 
to  hare  seen  the  prisoner,  was  on  the  retreat, 
coming  from  Derby,  entering  into  the  town  ol* 
Manchester,  when  the  horse  were  formed  at 
the  outside  of  the  town  of  Manchester. 

Att.  Gen.  How  did  the  prisoner ap|»ear there? 

McDonald.  Witif  hist  sword  drawn  at  the 
head  of  his  squadron. 

Att.  Gen.  Was  the  prisoner  at  the  bar  at  the 
head  of  those  rebels  that  were  drawn  up  ? 

McDonald.  Yes ;  I  remember  to  have  seen 
the  prisoner  in  particular. 

Att.  Gen.  Did  he  command  any  part  of  the 
rebel  army  ? 

McDonald.  Not  to  m^  knowledge-;  bat  I 
remember  to  have  seen  bim  there. 

Att.  Gen,  Do  yoa  remember  seeing  bim 
any  where  else  ? 

McDonald.  The  next  time  I  purticularly 
remember  was,  that  I  saw  him  at  toe  battle  t>f 
Falkirk,  after  the  squadron  was  formed,  and 
lord  £lcho*s  horse  were  drawn  up  there. 

Att.  Gen.  Did  you  see  the  prisoner  com- 
mand any  horse  there  f 

McDonald.  The  squadron  was  not  folly 
formed  when  I  sayr  him  ;  but  1  remember  to 
have  seen  the  prisoner  at  the  bar  at  the  head  of 
a  squadron  of  horse  there. 

Att.  Gen.  Did  you,  at  any  time,  see  him 
marching  out  of  Elgin  of  Murray  to  Inverness,^ 
at  the  head  of  the  same  squadron  f 

M'Donald.  1  remember  to  have  seen  the 
prisoner  at  the  head  of  the  same  squadron  at 
Inverness. 

Att.  Gen.  Did  you  see  him  in  any  particular 
dress  at  that  time  ? 

McDonald.  I  don't  Vemember  his  dress 
then ;  but  at  Manchester  I  remember  it  was  a 
suit  of  blue  turned  up  with  red  cuffs. 

Att.  Gen.  Was  it  the  uniform  dress  of  any 
part  of  the  Pretender's  army  ? 

M' Donald.  It  was  the  uniform  dress  of  the 
Pretender's  guards. 

Att.  Gen.  Was  there  any  particular  distin- 
guishing mark  that  he  wore  ? 

McDonald.  1  can't  say  I  do  remember  any.' 

Att.  Gen.  Had  he  a  white  cockade  F 

McDonald.  Yes;    he  had. 

Att.  Gen.  Was  that  the  common  distinguish- 
ing mark  of  the  rebel  army  ? 

McDonald.  Yes ;  it  was  the  distinguishing 
mark.  They  all  wore  white  cockades;  that 
was  the  general  thing  that  was  worn. 

Att.  Uen.  We  will  trouble  your  lordships 
with  no  more  witnesses. 

L.  H.  S.  Will  your  lordship  ask  this  wit- 
ness any  questions  ? 

Lonl  BabneHno.  No,  my  lords ;  I  am  sorry  I 
have  taken  up  so  much  of  your  lordships^  time. 
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Patenon.  Yes. 

Serj.  Skinner,  Was  the  troop  engfarred  f 

Faterson.  No ;  I  think  it  was  not. 

Serj.  Skinner.  Do  you  know  what  became 
of  him  afterwards  ? 

Paler  son,  I  saw  him  frequently  afterwards  ; 
but  I  can't  tell  any  particular  place,  but  at  the 
battle  of  Culloden. 

8erj.  Skinner.  Where  did  you  see  him 
then  ? 

Faterson.  I  remember  to  have  seen  him 
drawn  up  at  the  head  of  his  corps  at  the  battle 
of  Culloden. 

Serj.  Skinner.  Was  his  sword  drawn  ? 

Faterson.  Yes,  liis  sword  was  drawn. 

Seij.  Skinner.  Did  you  see  him  any  where 
afterwards  ? 

Faterson.  I  saw  him  afterwards  at  Castle 
Grant;  I  saw  him  come  in  there  ^ftei*  the 
battle  of  Culloden.    . 

Serj.  Skinner.  Was  he  taken  prisoner  there  ? 

Faterson.  As  fares  I  can  tell,  my  lord  sur- 
rendered there. 

Att.  Gen.  Do  you  remember  to  have  seen 
the  noble  lord  at  Carlisle  P 

Faterson.  Yes,  I  remember  to  have  seen 
my  lord  march  into  Carlisle  on  their  retreat, 
at  the  head  of  his  own  corps. 

Att.  Gen.  We  have  done  with  this  witness : 
will  the  noble  lord  ask  him  any  questions  ? 

Lord  Balmerino.  He  might  see  me  at  Long 
Town,  but  not  at  Carlisle  at  the  proclaiming 
the  Pretender;  for  f  was  not  there  till  a  fort- 
night after. 

Att.  Gen.  Did  you  see  the  prisoner  at 
Carlisle  ? 

Faterson.  As  far  as  1  remember  any  thing 
in  the  w6rld,  I  saw  my  lord  there. 

Lord  Balmerino^  What  waa  this  witness 
there  ? 

Faterson.  My  lord,  I  was  a  gentleman's 
servant. 

Lord  Balmerino.  J  don't  remember  bim  :  I 
want  to  know  what  regiment  this  man  was  in  ; 
or  what  he  was ;  and  what  was  his  business? 

L.  H.  S.  You  hear  what  his  lordship  says : 
what  were  you  there  ? 

Faterson,  I  was  a  gentleman's  servant  in 
the  first  troop  of  life-guards. 

L.  H.  S.  Whose  life-guards  P 

Faterson.  The  Pretender's  guards :  I  was 
servant  to  Mr.  Hume. 

Lord  Balmerino.  I  was  at  Long  Town  then. 

Rogtr  McDonald  sworn. 

Att.  Gen,  Give  an  account,  whether  you 
saw  the  prisoner  march  with  the  rebel  ai*my, 
at  the  time  of  their  first  setting-out,  either  in 
Scotland  or  England,  and  where. 

McDonald.  The  first  time  I  saw  him  was  at 
HolyroofMiouse. 

Att.  Gen.  What  did  you  see  him  do  there? 

McDonald,  The  onl^  thing  that  I  observed 
was,  that  I  saw  the  prisoner  with  the  guards  ;^ 
but  he  was  in  no  place  of  distinction. 

Att.  Gen,  What  guards? 
.McDonald*  The  Pretender's  guards. 
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X.  If.  5.  Tbe  kinfir's  cbnosel  hafiogr  flfooc  I 
throogh  their  evidence,  now^is  your  lordship*! 
time  to  make  your  defence. 

L(ird  Balmerino.  My  lords,  I  have  said  all 
that  I  have  to  say.  I  observe,  that  none  of  the 
witnesses  have  agreed  upon  the  day  charged  in 
the  indictment ;  and  I  have  nothing  else  to  say. 

L.  H.  8.  You  say  the  viritnesses  have  not 
proved,  that  your  lordship  was  at  Carlisle  on 
tbe  particular  day  laid  m  the  indictment: 
but  the  witnesses  have  proved,  that  they  saw 
you  in  arms  at  the  head  of  your  troop  of  rebels 
mt  Carlisle.  If  your  lordship  can  disprove  that 
fact,  this  is  your  time  to  do  it.  Have  you  any 
thing  to  say  in  support  of  what  you  have  ob* 
aerved,  about  the  particular  day  not  being 
proved,  as  laid  in  the  indictment  P  I  should  be 
glad  to  know  upon  what  your  lordship  would 

Eut  your  defence.  They  have  provea  you  to 
9  in  arms  at  Carlisle  in  Isoverober. 

Lord  Balmerino.  But  not  at  the  taking  of 
Carlisle  ;  and  I  can  prove,  I  was  not  there  at 
the  time  Carlisle  was  taken  ;  but  was  twelve 
miles  off. 

Serj.  Skinner,  The  witnesses  don't  say  he 
was  at  the  surrender  of  the  town ;  but  he  was 
in  the  town  after  it  was  taken  by  the  rebels ; 
and  that  he  marched  into  the  town  at  the  head 
of  his  troop.  He  was  with  them,  on  their 
march,  at  Long  Town  and  Lancaster,  and 
•everal  other  places ;  and,  if  we  have  made 
out  any  one  fact  laid  in  the  indictment,  it  is 
sufficient,  and,  I  hope,  vour  lordships  will 
thbk  the  treason  is  proved. 

Att,  Gen,  I  beg  your  lordships  would  spare 
me  a  few  words  upon  this  occasion :  and,  if  I 
am  right,  I  take  the  prisoner's  objection  to  be 
this,  that  the  witnesses  for  tbe  crown  have  not 
.proved  the  facts  to  be  committed  on  the  precise 
day  laid  in  the  indictment. 

Lord  Btdmerino,  That  is  not  the  case:  you 
mistake  it  entirely. 

L,H.S,  My  lord  Balmerino  objects,  that 
it  is  not  proved  be  was  at  Carlisle,  when  it  was 
actually  taken  by  the  rebels. 

Alt,  Gen-  llien  I  apprehend  the  objection 
to  be  only  this,  that  he  was  not  there  at  the 
taking  of  Carlisle. 

Lord  Balmerino,    That  is  the  objection. 

L,  H.  S,  What  have  the  king's  counsel  to 
tay  to  that  objection  ? 

Serj.  Skinner.  My  lords,  the  objection  made 
by  the  noble  peer  at  your  lordships'  bar,  is, 
that  on  the  10th  day  of  November,  the  day  laid 
in  the  indictment,  he  was  not  at  Carlisle ;  and 
that  be  was  not  at  the  taking  of  that  city  and 
castle. 

My  lords,  the  day  laid  in  tbe  indictment  is 
merely  matter  of  form.  Some  day,  previous 
to  tbe  indictment,  must  be  laid  ;  but  the  proof 
is  not  tied  up  to  that  time :  any  proof,  before 
or  after  the  day,  may  be  admitted ;  and  it  is 
•uflicient,  if  it  be  before  tbe  time  of  preferring 
the  indictment.* 

♦  See  Leach's  Hawkins's  PI.  of  the  Crown, 
book  8,  cb..40,  §  179. 
YOL.  XVIII. 


And  suppose  the  noble  lord  was  not  present 
at  the  time  that  the  city  and  castle  of  Carlisle 
were  actually  taken ;  yet  it  is  proved,  that  ha 
marched  into  the  city  armed,  and  at  the  head 
of  his  troop,  the  second  day  after  the  castla 
was  taken ;  so  that  he  was  in  the  possession  of 
the  city  and  castle.  And  the  detainer  of  tha 
king's  town  or  castle  is  high  treason:  and 
where  many  acts  of  treason  are  laid  in  an  io« 
dictment  of^^high  treason,  if  any  one  charge  b« 
made  good  the  person  must  be  convicted. 

I  therefore  submit,  that  there  is  no  weight 
in  the  objection  made  by  this  noble  lord. 

Alt,  Gen,  My  lords,  the  objection,  if  it 
can  be  of  any  use  to  the  noble  lord,  must  be  to 
shew,  that  the  evidence  is  not  sufficient  to  in- 
duce your  lordships  to  find  him  guilty.  Tha 
indictment  consists  of  a  general  charge  of  levy- 
inijf  war,  together  with  the  circumstances  of 
being  arrayed  and  assembled  iu  a  warlike  man- 
ner against  his  majesty,  and  the  particular  fact 
of  entering,  possessinsf,  taking,  and  defending 
the  city  and  castle  of  Carlisle  against  his  ma- 
jesty. The  former  is  fully  proved ;  for  every 
one  of  the  witnesses  prove,  he  marched  in  tha 
rebel  army,  arrayed  in  a  hostile  manner,  riding 
at  the  head  of  the  second  troop  of  the  Preten- 
der's son's  horse-guards.  As  to  the  other  fact, 
of  his  entering  and  taking  of  Carlisle;  it  ia 
proved  by  three  witnesses,  that  the  prisoner 
came  into  Carlisle,  at  the  head  of  his  troop, 
when  the  rebels  Were  in  possession  of  it,  and 
l>eld  it  for  the  Pretender:  \\hicb  Is  a  full,  posi- 
tive proof  of  that  fact. 

But  the  noble  lord  objects,  that  be  was  not 
present  at  the  taking. 

There  are  two  clear  answers  to  this:  ooe^ 
that  neither  the  law,  nor  thecharj^e  in  the  in- 
dictment makes  that  necessary,  if  it  appears 
that  he  did  enter  it,  and  was  m  possession  of 
it,  in  a  hostile  manner. 

Another  is.  That  if  that  particular  fact  waf 
not  at  all  proved,  it  could  be  of  no  service  to  hia 
lordship,  while  there  is  another  act  of  treason 
charged  and  proved. 

By  tlie  law,  every  entry  and  possession  of 
the  king's  town  or  fortress  in  a  hostile  manner, 
Bgainst  the  king,  is  high  treason  ;  nor  does  the 
law  distinguish  how  that  entry  and  possession 
is  obtained,  if  it  is  done  by  rebels,  and  in  oppo- 
sition to  the  royal  authority.  His  lordship  nei- 
ther denies  his  entry  and  holding  the  possession 
for  the  Pretender,  nor  disputes  the  weight  of 
the  evidence  that  proves  it :  and  it  can  do  him 
no  good,  if  it  appeared  never  so  cleaily,  that 
the  time  of  his  personal  entry  was  not  till  afler 
the  rebel  army  had  made  themselves  mastera 
of  it 

But  If  this  fact  was  as  doubtful  as  it  is  clear, 
the  evidence  of  the  other  part  of  the  charge  .is 
qertain  and  unobjected  to ;  and  there  is  nothing 
plainer,  in  point  of  law,  than  that  the  proof  of 
any  one  overt  act,  laid  in  the  indictment,  is 
sufficient,  though  do  evidence  is  given  of  any 
others  that  are  charged. 

The  no|»le  lord|  though  h«  bow  geems  to 
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give  it  up,  did  object  at  fint,  that  (he  evidence 
did  not  prove  the  treason  on  the  10th  of  No- 
vember, the  day  charged  in  the  indictnieoU 
Liest  thatvhoald  have  any  weight,  I  vrould  only 
say,  that  it  has  been  frequently  adjudged,  that, 
though  a  precise  day  must  be  charged,  the  day 
is  immaterial  in  point  of  proof:  so  it  was  parti- 
cularly in  the  case  of  sir  Henry  Vane,  in  the 
time  of  king  Charles  the  Sod:  he  was  indicted 
for  high  treason ;  and  it  was  laid  in  the  indict- 
ment, that  the  facts  were  committed  on  a  cer- 
tain day,  in  the  llth  year  of  king  Charles  the 
3nd.  It  was  only  proved,  that  they  were  com- 
mitted in  the  1st  year  of  his  reign,  and  yet 
held  it  was  sufficient  to  support  the  indict- 
ment. 

The  question,  therefore,  on  the  whole,  will 
only  be,  whether  treasonable  acts  of  hostility 
have  been  proved  upon  the  noble  lord  ?  And,  as 
that  can  admit  of  uo  doubt,  neither  can  his  be- 
i^f  guilty  of  the  treason,  charged  on  him  by 
this  indk^tment,  admit  of  any. 

Sir  John  Strange.  My  lords,  I  don't  know 
whether  it  is  necessary  tor  all  of  us  to  speak  in 
this  case.  For  my  part,  1  shall  say  but  a  word 
or  two.  Here  are  several  acts  of  treason  that 
are  alleged  in  the  indictment;  and  whoever 
hath  given  the  noble  lord,  who  is  the  prisoner, 
to  understand,  that  every  particular  act  must 
be  proved  (if  any  puch  advice  can  have  been 
given  him)  hath  been  mistaken  ;  because  it  is 
clear  and  certain,  in  point  of  law,  that  though 
-ever  so  many  fiwts  are  laid  in  the  indk^tment, 
yet,  if  there  is  legal  proof  of  any  one  of  those 
nets,  which  is  high  treason,  it  is  sufficient  to 
found  your  lordships' judgment,  that  the  j^r- 
•on  so  proved  guilty  of  any  particular  fact,  is  to 
be  adjudged  guilty  of  high  treason. 

Your  lordships,  however,  will  be  pleased  to 
observe,  how  many  particular  acts  are  laid  in 
the  indictment,  and  whether  they  are  not  all 
proved.  First,  it  is  laid,  That  the  noble  lord 
at  the  bar  did,  with  many  others^  arm,  array, 
and  dispose  himself  in  a  warlike  and  hostile 
manner  against  the  king.  This,  my  lords,  is 
clearly  proved;  for  the  witnesses  have  told 
your  lordships,  that  he  had  the  command  of 
the  second  troop  of  the  Pretender's  life-guard, 
which  was  uart  of  the  rebel  army:  that  he 
marched  at  the  head  of  this  troop,  with  drums 
beating,  and  colours  displayed :  that  he  wore  a 
particular  habit,  which  was  blue  turned  up  with 
red,  a  laced  hat,  and  a  white  cockade,  being 
the  uniform  dress  of  the  troop :  and  the  being 
thus  arrayed  in  this  hostile  manner,  my  lord 
Hale,  in  nis  first  volume,  H.  P.  C.  150.  152, 
aayt,  is  levying  war  against  the  king ;  and  this 
has  been  fully  proved  to  your  lordships  against 
this  noble  lord,  the  prisoner  at  the  bar,  by  more 
than  two  witnesses.  His  being  present  at  se- 
'verul  places  at  the  proclaiming  of  the  Pretender 
has  been  likewise  proved  to  your  lordships : 
and  we  use  it  as  a  circumstance  to  lead  your 
lordships'  judgment,  with  what  intent  he  was 
thus  armed  and  arrayed  in  a  hostile  manner, 
which  was  plainly  in  order  to  dethrone  his  ma* 


jesty,  and  pkce  a  Pretender  upon  the  throne. 
This  has  been  proved  against  the  noble  lord  at 
the  bar  to  have  occurred  At  two  places,  where 
this  proclamation  was  made. 

Another  circumstance  which  has  been  proved, 
is,  his  being  drawn  up  and  formed  at  the  battle 
of  Falkirk  ;  and  though  the  witnesses  do  not 
say,  that  that  party  of  the  Pretender's  life- 
guards was  actually  engaged  upon  this  occa- 
sion, yet,  I  humbly  apprehend,  that  is  not  ma- 
terial. There  can  be  no  doubt,  in  point  of 
law  but  that  every  body,  who  is  so  drawn  up 
in  a  warlike  and  hostile  manner,  is  waging 
war,  though  every  party  is  not  engaged.  He 
was  there  drawn  up  with  bis  forces  with  his 
broad  sword  drawn,  and  ready  to  engage  at 
that  time.  And,  my  lords,  we  trace  him  from 
thence  to  the  glorious  field  of  Culloden  ;  and 

J^our  lordships  observe  he  was  there  an  officer, 
eading  his  squadron,  and  commanding  the  se- 
cond troop  of  life-guards  of  the  Pretender ; 
and  after  the  disaster  which  befcl  them  that 
day,  and  for  which  we  have  great  reason  to  be 
thankful,  the  noble  lord  at  the  bar  surrendered 
himself  to  the  king's  forces,  as  one  of  those  en- 
gaged against  the  king  at  that  battle.  My 
lords,  lay  all  these  things  together,  and  your 
lordships  will  see,  it  is  no  way  necessary  to 
prove,  whether  this  n<ible  lord  was  present  at 
the  first  taking  of  Carli5!e,  or  not :  Which 
seems  to  be  the  only  point  on  which  the  noble 
lord  has  rested  his  defence. 

But,  my  lords,  if  it  was  necessary  to  shew 
that,  I  apprehend  it  is  proved.  The  taking  of 
a  town  or  city  is  not  the  act  of  a  single  man, 
but  the  act  of  a  great  number  of  |>ersons,  got 
together  for  that  purpose ;  therefore,  as  to  any 
man,  who  was  a  part  of  the  rebel  army,  and  went 
into  the  city  of  Carlisle,  after  it  surrendered  to 
the  rebels,  and  joined  with  them,  it  is  an  actual 
taking  of  that  city :  For  it  was  the  force  and 
terror  without  the  city,  and  the  appearing  in 
the  hostile  manner,  already  described,  which 
occasioned  the  surrender  of'^the  place.  Every 
one,  therefore,  who  joined  in  this  force  and 
terror,  is  instrumental  in  the  taking  of  the 
town.  It  is  proved,  thnt  he  entered  into  Car- 
lisle, and  was  in  possession  of  the  town  ;  it  is 
proved,  bv  more  tlian  one  witness,  that  be  did 
It  at  the  iiead  of  the  Pretender's  life-guards : 
He  lay  there  one  night,  while  the  rebels  were 
in  posseission  of  the  town,  and  then  he  marched 
out  southward.  Then  there  is  his  returning 
back  to  Carlisle  ;  taking  nossession  of  it  the  se- 
cond time;  his  being  there  with-  the  young 
Pretender ;  his  i;^'i\9  away  with  him  and  the 
rebel  army,  and  leaving  a  garrison  in  the  town, 
to  defend  it  against  the  king's  forces,  when 
they  should  come  up.  My  lords,  this,  with 
submission  to  }  our  lordships,  is  a  strong  and 
clear  proof,  that  he  entered  and  took  possession 
of  Carlisle,  and  kept  it  against  the  king,  as 
laid  in  the  indiotment;  and  whether  he  re- 
mained there  a  longer  or  a  shorter  time,  whe- 
ther he  lay  one  night  or  twenty  nights  in 
it,  makes  no  diflerence  in  point  of  law. 
1  don't  observe,  tha  noble  lord  layimoch 
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stRflS  DpOB  the  lOtb  of  November's  being  laid 
in  the  indictmeot^  as  the  day  on  ivhicb  the 
treason  was  committeil ;  and  therefore  I  for- 
bear to  trouble  your  lordships  upon  it ;  for,  to 
be  sure,  it  does  not  signify,  whether  the  facts 
roraoiitted  were  on  the  10th  of  November,  or 
Boy  other  day. 

My  lords,  I  apprehend  every  particular  act 
of  treason  laid  in  the  indictment,  against  the 
noble  lord  at  the  bar,  is  fully  proved ;  and 
therefore  I  submit  the  whole  to  your  lordships' 
joilgment. 

SoL  Gen.  My  lords 

Lord  Babnertno»  I  am  satisfied  I  was  i)fiis- 
takeo;  and  ask  yonr  lordships  pardon,  for 
tskiog  op  so  much  of  your  time. 

^  Sol,  Gen*  I  was  going  to  have  said,  that  1 
did  not  apprehend  it  necessary  for  me  to  epeak 
upon  this  point  from  any  difficulty  in  the  ob- 
jection. But  as  tbe  answer  to  the  objection 
depended  not  upon  natural,  but  legal  reasoning, 
and  established  forms,  and  as  tbe  noble  lord  had 
chose  not  to  have  the  assistance  of  counsel  in 
stating  and  enforcing  his  objection,  I  would, 
for  his  satisfaction,  have  said  a  word  or  two, 
not  only  to  shew  that  the  matter  is  settled  by 
the  uniform  authority  of  all  our  books,  and 
many  adjudged  cases;  but  to  have  explained 
why  it  has  been  settlol,  that  the  treason  must 
be  laid  in  the  indictment  to  have  been  com- 
mitted on  a  particular  day,  and  yet,  at  the 
trial,  need  not  be  proved  to  have  been  com- 
mitted en  that  precise  day.  As  he  has  de- 
clared himself  satisfietl,*  there  is  no  occasion  to 
sayany  thing. 

Then  the  Lord  High-Steward  returned  back 
to  his  chair. 

Lord  Frendeni»  My  lords,  1  move  your 
lordships  to  adjourn  to  the  Chamber  of  Par- 
liament. 

L.  H.  S,  Is  it'your  lordships'  pleasure  to  ad« 
joum  to  tbe  Chamber  of  Parliament  f 

lords.  Ay,  ay. 

L.  It  S.  This  House  is  acyonmed  to  the 
Chamber  of  Parliament. 

Tbe  Lords  and  others  retamed  to  the 
Chaoober  of  Parliament,  in  tbe  same  order 
they  came  down :  And  after  some  time,  the 
House  was  adjonmed  again  into  Westminster- 
hall  ;  and  the  Peers  being  there  ^seated,  the 
lord  high  steward  in  his  chair,  and  the  House 
resumed,  the  serjeant-at-arms  made  proclama- 
tion for  silence,  as  usnitt. 

X.  H.S.  Your  lordships  were  pleased,  in 
the  Chamber  of  Parliament,  to  come  to  a  reso* 
lotioD,  that  the  opinion  of  tbe  learned  and  re- 
verend judges  should  be  taken  upon  the  fol- 
lowing question,  viz.  Whether  it  is  necessary, 
that  an  overt  act  of  high- treason  should  be 
proved  to  have  been  committed  on  the  parti- 
Giriar  day  laid  in  the  indictment  ?  Is  it  year 
lordsbipHi'  pleasure,  that  tbe  judgesdo  now  give 
their  opinions  on  that  question  ? 

Ifirdt,  .  Ay,  ay. 

X.  H.  S.    My  Lord  Chief  Justice. 

L.  C.  J.  Lee,     The  question  proposed  by 


yonr  lordships  is.  Whether  it  be  necessary,  that 
an  overt-act  of  high-treason  should  be  proved 
to  be  committed  on  tbe  particular  day  laid  in 
the  indictment  ? 

We  are  all  of  opinion,  that  it  is  not  necessary 
to  prove  the  overt- act  to  be  committed  on  tbe 
particular  day  laid  in  the  indictment :  but  as 
evidence  may  be  given  of  an  overt- act  before 
tbe  day,  so  it  may  be  after  the  day  specified  in 
tbe  indictment;  for  the  day  lain  is  circum* 
stance  and  form  only,  and  not  material  in  point 
of  proof:  and  this  is  the  known,  constant  course 
of  proceeding  in  trials.* 

jL.  H.  5.  Lieutenant  of  the  Tower,  take 
my  lord  Bal merino  from  the  bar. 

Lord  Balmerinok  Will  your  lordships  be 
pleased  to  allow  me  to  speak  two  words  ? 

X.  If.  S,    If  you  think  fit,  my  lord. 

Lord  BalmerinOk  Your  lordships  may  think. 
I  have  had  very  bad  advice  in  this  case :  but  to 
do  justice  to  my  solicitor,  Mr.  Ross,  be  laid  my 
case  before  counsel ;  and  be  told  me,  they 
were  of  the  same  opinion  with  what  the  king's 
counsel  have  offered :  bnt  1  myself  had  a 
notion,  that  not  being  at  Carlisle  at  the  time  it 
was  taken,  I  was  not  within  the  indictment  ; 
and  I  thought  there  was  semethine  in  the  ob« 
jeclion ;  and  that  was  tbe  reason  of  my  giving 
your  lordships  so  much  trouble.  I  am  very 
sorry  for  it ;  and  ask  your  lordships'  pardon. 

£,  H,  S,  Has  your  lordship  any  thing 
further  to  offer  ? 

Lord  Balmerino,    No,  my  lords. 

X.  H.  S.  Lieutenant  of  the  Tower,  take  my 
lord  Balmerino  from  the  bar. 

Which  was  done  accordingly. 

X.  H,  S,  Your  lordships  have  heard  thn 
evidence,  and  every  thing  that  has  been  at- 
ledged  on  both  sides ;  and  you  have  also  heard 
tbe  opinions  of  the  learned  and  reverend  judges 
on  a  particular  question  stated  to  them.  Tbe 
solemnity  of  your  proceedings  requires,  that 
your  lordships'  opinions  on  the  question  of 
Guilty  or  Not  Guilty,  should  be  delivered 
severally  in    the    absence  of  the  prisoner^ 

*  As  to  this,  see  Lowick's  Case,  vol.  ld| 
p.  267,  and  tbe  books  there  cited. 

**  Neither  is  the  time  or  place  laid  in  att 
overt- act  charged  in  the  indictment  more  ne« 
cessary  to  be  strictly  proved  in  this  than  in  any 
other  case,  provided  a  time  be  laid  before  the 
finding  of  the  bill,  and  a  place  be  laid  within 
the  county.  In  Mr.  Townley's  Case  it  was 
strongly  pressed  as  an  objection  under  the 
clause  in  the  stat.  of  William,  above  referred 
to,"  [7  W.  3.]  "  that  all  the  overt-acts  proved 
were  subsequent  to  the  time  laid  in  tbe  record. 
But  all  tlie  Court  were  clearly  satisfied  that 
such  strictness  was  not  necessary,  hot  that  it 
was  sufficient,  as  at  common  law,  to  prove  the 
overt- acts  on  any  day  before  the  finding  of  the 
bill.  The  same  was  ruled  on  lord  Balmerino's 
trial  in  the  House-of  Lords,  by  the  advice  of  all 
the  judges."  East's  Pleas  ot  the  CrowOi  c.  2, 
B.  60. 
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beginningf  with  the  junior  baron  ;  and  that 
the  prisoner  should  afterwards  be  acquainted 
with  the  result  of  those  opinions  by  me.  Is 
It  your  lordships'  pleasure  to  proceed  now  to 
give  your  opinions  on  the  question  of  Guilty, 
or  Not  Guilty  ? — Lardt,    Ay^  ay. 
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Then  the  Lord  High  Steward,  laying  his 
right  hand  upon  his  breast,  said  ; 

Ixn-d  High  Steward,  My  lords,  1  am  of 
opinion,  that  Arthur  lord  Balmerino  is  Guilty 
of  the  high -treason  whereof  he  stands  indicted, 
upon  my  honour. 

L.  H.  S.  Your  lordships  have  unanimously 
found,  that  Arthur  lord  Balmerino  is  Guilty  of 
the  high-treason  whereof  he  stands  indicted. 
Is  it  your  lordships'  pleasure,  that  he  should 
be  called  in,  and  acquainted  therewith  f 

Lordi,    Ay,  ay. 

Pr(»clamation  was  then  made  for  the  lieu- 
tenant of  the  Tower  to  bring  the  prisoner  to  the 
bar :  which  was  done  in  the  same  order  as  be- 
fore ;  and  afterwards  proclamation  made  for 
silence,  as  usual. 


or  >lot  Guilty  ? — Lordi,    Ay^  ay. 

Then  the  Lord  High  Steward  stood  op  on- 
cof ered ;  and  beginning  with  the  youngest 
peer,  said, 

X.  JET.  S.  Henry  Arthur  lord  Herbert  of 
Cherburv,  what  says  your  lordship  f  Is  Arthur 
lord  Balmerino  Guilty  of  the  higfh-treason 
whereof  he  stands  indicted,  or  Not  Guilty  ? 

Whereupon  Henry  Arthur  lord  Herbert  of 
Cherbury,  standing  up  in  his  place  uncovered, 
«nd  laying  his  right  hand  upon  his  breast, 
answered — Guilty,  upon  my  honour. 

In  like  manner  the  several  lords  after- 
mentioned,  being  all  that  were  present,  an- 
swered as  followeth : 

Lords — Sandys,  Edgecombe,  Fitzwilliam, 
Cbed worth,  llchester,  Monfort,  Talbot,  Ray- 
mond, Monson,  Hobart,  King,  Ducie,  Cadogan, 
Romney,  Onslow,  Bathurst,  Masham,  Trevor, 
Bfansell,  Mootjoy,  Hay,  Sumervile,  Hervey, 
Conway,  Butler  of  Weston,  Craven,  Com  wallis, 
Berkeley  of  Stratton,  Ward,  Byron,  Strange, 
Clifton,'St.  John  of  Bletsoe,  North  and  Guild- 
ford, Willoughby  of  Parham,  Wentworth  of 
Nettlested,  Willoughby  de  Broke,  Dudley,  De- 
lawsrr  :— Guilty,  upon  my  honour. 

VUcounti — ^Torriogton,  Harcourt,  Falmouth, 
Cobham,  St.  John,  Lonsdale,  Hatton,  Wey- 
mouth, Townsheod,  Fauconberg,  Say  and 
6e)e,'  Hereford  : — Guilty,  upon  my  honour. 

Earlt — Brooke,  Clinton,  Leicester,  Bath, 
Harrington,  Ortbrd,  Effingham,  Fitzwalter, 
Waldegrave,  Ker,  Graham,  Pomfret,  Maccles- 
field, Harborough,  Stanhope,  Cowper,  Halifax, 
Granville,  Tankerville,  Dartmouth,  Strafford, 
Ferrers,  Portmore,  Dunmore,  Fiodlater, 
Home,  Sutherland,  Cholmondeley,  Godolphin, 
Foulett,  Grantham,  Jersey,  Rochfort,  War- 
rington, Scarborough,  Gainsborough,  Abing- 
don, Berkeley,  Radnor,  Litchfield,  Shaftesbury, 
Burlington,  Ailesbury,  Doncaster,  Anglesey, 
Sandwich,  Thaoet,  Chesterfield,  Winchelsea 
and  Nottingham,  Stamford,  Peterborough  and 
Mobmouth,  Westmorland,  Warwick  and  Hol- 
land, Northampton,  Exeter,  Salisbury,  Suffolk 
•nd  Berkshire,  Lincoln,  Pembroke  and  Mont- 
gomery, Derby  : — Guilty,  upon  my  honour. 

ilfar^tiisiet— Rockingham,  Lothian,  Tweed- 
dale  :— Guilty,  opon  my  honour. 

Dukes — Chandos,  Manchester^ Portland, 
Kewcastle,  Kingston,  Ancaster  and  Kestevan 
(Lord  Great  Chamberlain),  Argyll,  Montago, 
Rutland,  Marlborough,  Bedford,  Leeds,  Bolton, 
6t.  Alban's,  Beaofuri,  Richmond,  Grafton, 
(Lord  Chamberlain)  Devonshire  (Lord  Stew- 
ard):—Guilty,  upon  myhonour. 

Earl  Gower,  (Lord  Privy  Seal,)  and  the 
Duke  of  Dorset  (Lord  President  of  the 
C9QDcil9)  Ooilty,  upon  my  honour. 


X.  H.  S,  Arthur  lord  Balmerino,  the  Lorda 
have  considered  of  the  charge  of  high -treason 
which  has  been  brought  against  you;  they 
have  likewise  considered  the  evidence,  and 
every  thing  which  your  lordship  has  alleged 
in  your  defence ;  and,  upon  the  whole  matter, 
their  lordships  have  unanimously  found,  that 
you  are  Guilty  of  the  high-treason,  whereof 
you  stand  indicted. 

Lord  President.  My  lords,  I  move  your 
lordships  to  adjourn  to  the  chamber  of  parlia- 
ment :  is  it  your  lordships'  pleasure  to  adjourn 
to  the  chamber  of  [tarliament  ? 

Lords.    Ay,  ay. 

L.  H.  5.  This  House  is  adjoomed  to  the 
chamber  of  parliament. 

.  Then  the  Lords  returned,  in  the  order  befora 
meutioned,  to  the  chamber  of  parliament :  and 
the  House  being  there  resumed ; 

Ordered,  That  the  said  eatls  of  Kilmarnock 
and  Cromertie,  and  lord  Balmerino  should  be 
remanded  prisoners  tu  his  majesty's  Tower  of 
London,  there  to  be  kept  in  safe  custody ;  and 
that  they  should  be  brouofht  to  the  bar  of  the 
Hoiise  in  Westminster  Hall  on  Wednesdfiy  next, 
at  eleven  of  the  clock  in  the  forenoon,  that  their 
lordships  might  proceed  in  order  to  giving  of 
judgment  upon  them. 

Tub  Second  Day. 
Wednesday^  Ju/y  30, 1746. 

The  Lprds  and  others  came  Trom  the  cham- 
ber of  parliament  into  Westminster  Hall  io 
the  same  order  as  on  Monday  last ;  and  the 
peers  were  there  seated,  and  the  Lord  High 
Steward  in  his  chair. 

X.  H.  S.  The  House  is  resumed.  Is  it  your 
lordships'  pleasure,  that  the  judges  may  be 
cof  ered  ? 

Then  the  Seijeaot  at  Arms  made  proclama- 
tion for  silence,  as  usual ;  and  aiterwardalho 
tbilowing  proc^mation : 

Serjeant  at  Arm.  Oyes,  Oyea,  Oyes !  Lieu- 
tenant of  the  Tower  of  London,  bring  forth 
your  prisoners,  William  earl  of  Kilmarnock, 
Ueorge  ead  of  Cromertie^  and  Arthur  lord  Bal- 
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merino,  to  the  bar,  pnrsaant  to  the  order  of  the 
House  of  Lords. 

The  deputy  gOTernor  of  the  Tower  broagbt 
the  priMtners  to  the  bar  io  the  like  form  as  be- 
fore ;  and  then  they  kneeled  down. 

X.  H.  S,  Your  lordships  may  rise. 

The  Serjeant  at  Arms  made  proclamation  for 
aileoce,  as  usual. 

Att,  Gen,  My  lords,  it  appears,  that  the 
three  noble  lonls  at  the  bar  have  been  severalty 
indicted  for  high-treason,  in  levying  war  against 
his  majesty.  They  have  severally  been  ar- 
ratgned  ;  and,  to  their  indictments,  two  of  the 
noble  lords,  the  earls  of  Kilmarnock  and  Cro- 
mertie,  have  pleaded  guilty  ;  and  the  other,  my 
lord  Bal merino,  has  pleaded  not  guilty,  and  put 
himself  upon  his  trial  by  his  peers.  As  to  the 
two  noble  lords,  who  nave  pleaded  guilty,  I 
pray  your  lordships'  Judgment  against  them, 
according  to  that  confession ;  and,  as  to  the 
lord  Bal  merino,  who  hath  pleaded  not  guilty, 
and  put  himself  upon  bis  trial  by  his  peers, 
Tour  lordships,  upon  bearing  the  evioence, 
having  found  him  guilty,  1  also  pray  yoor  lord- 
ships'Judgment  accordingly  against  him. 

JL  H.  S,  William  earl  of  Kilmarnock,  you 
stand  indicted  of  high -{reason,  in  levying  war 
B^inst  his  majesty;  to  which  you  have  plead- 
ed guilty,  and  are  thereby  convicted :  what  has 
your  lordship  to  say,  why  judgment  of  death 
should  not  pass  upon  you,  accoiSing  to  law  ? 

Here  the  Lord  High  Steward  asked  leave 
to  go  down  to  the  table:  which  being  done; 
proclamation  was  made  for  silence,  as  usual. 

.  Earl  of  Kilmarnock.  My  lords ;  I  shall  not 
mttempt  to  say  any  thing  in  justification  of  a 
crime,  which  is  of  too  heinous  a  nature  to  be 
▼indicated;  and  which  any  endeavour  to  ex- 
cuse would  rather  aggravate  than  diminish. 
With  unfeigned  humility  I  am  ready  to  sub- 
mit to  the  sentence  I  am  too  conscious  1  have 
deserved.  I  have  already  owned  myself  guilty ; 
and,  covered  with  confusibn  and  grief,  I  throw 
myself  at  his  majesty's  feet  for  mercy. 

I  shall  plead  no  excuse  for  my  behaviour,  in 
a  circumstance  which  makes  me  so  much  the 
more  unhappy,  as  it  has  effaced  my  former 
character,  and  blotted  out  the  memory  of  my 
constant  attachment  to  his  majesty's  interest  all 
the  preceding  part  of  my  life. 

But,  if  a  man's  former  uniform  conduct  can 
be  any  evidence  of  his  principles,  and  way  of 
thinking,  1  may  appeal  to  mine.  My  lor  Js,  I 
appeal  to  the  world,  if  ever  any  sentiment  of 
the  nature  of  the  crime  I  am  now  arraigned 
for,  ever  appeared  in  it ;  or  if  the  contrary  was 
not  very  conspicuous  through  my  whole  life 
and  conversation. 

My  sphere  of  action,  indeed  was  narrow ;  but, 
as  much  as  1  could  in  that  sphere,  it  b  well 
known,  1  always  exerted  mywlf  to  the  utmost 
in  every  part  of  his  majesty's  service  I  had  an 
opportunity  to  actio,  from  my  first  appearance 
inibe  world,  to  thetima  1  was  dcawn  into  this 


crime,  for  which  1  now  appear  before  your 
lordships  ;  in  which  I  did  not  engage  till  very 
late,  not  till  many  weeks  after  the  battle  of 
Prefiton. 
While  I  was  engaged,  it  was  my  constant 


for  the  truth  of  i^hich  1  can  appeal  to  every 
town  and  country,  through  which  I  passed,  or 
at  any  time  halted  in. 

1  had  the  same  regard  for  the  prisoners  that 
were  taken :  and,  1  believe,  ofticers,  private 
men,  and  others,  will  vouch  for  me,  that  they 
had  better  usage,  and  their  condition  was  ren* 
dered  m^re  supportable,  through  my  means, 
though  I  never  had  any  particular  charge  of 
them.  I  must  at  the  same  time  own,  that  all 
I  did,  or  could  do,  in  this  way,  for  the  service 
of  particular  persons,  is  no  atonement  for  tba 
blood  i  have  been  accessary  to  the  spilling  of  | 
nor  do  I  plead  it  as  such,  or  at  all  in  defence  of 
my  crime. 

I  have  a  sod,  my  k>rds,  who  hu  the  honour 
to  carry  his  majesty's  commission ;  who8<^  be- 
haviour, I  believe,  will  sufficiently  evince,  that 
he  has  been  educated  in  the  firmest  Revolution 
principles,  and  brought  up  with  the  warmest 
attachment  to  his  majesty's  interest,  and  the 
highest  zeal  for  his  most  sacred  person,  and 
the  title  of  his  iUustrioiis  boose  to  the  crown  of 
these  realms. 

That  he  was  impressed  with  a  firm  and  sel> 
tied  opinion,  that  the  Revolution  was  just  and 
necessary ;  and  that  civil  and  religions  liberty 
and  property  cannot  be  secured  to  the  natioo, 
otherwise  tnsn  by  the  strictest  adherence  to 
these  principles,  and  maintaining  and  support- 
ing  the  succession  to  the  crown,  as  it  is  by  law 
established  in  the  person  of  his  most  sacred  raa« 
jesty ,  and  his  illustrious  house. 

It  was  my  chief  care  to  instruct  him  in  these 
principles  from  his  earliest  youth ;  and  to  con-- 
firm  him,  as  he  grew  up,  in  the  justice  and 
necessity  of  them  to  the  good  and  welfare  of 
the  nation.  And,  I  thank  God,  I  have  suc- 
ceeded :  for  his  father's  example  did  not  shake 
his  loyalty ;  the  ties  of  nature  yielded  to  those 
of  doty :  he  adhered  to  the  principles  of  his 
family,  and  nobly  exposed  bis  life  at  the  battle 
of  Culloden,  in  defence  of  bis  king,  and  the 
liberties  of  Britain;  which  1,  his  unfortunala 
father,  was  in  arms  to  destroy. 

I  was  instructed  in  the  same  principles  my- 
self from  my  infancy,  by  the  best  of  fathers, 
who  distinguished  himself  eariy  on  his  late 
majesty's  accession,  by  his  zeal  and  activity  in 
suppressing  the  rebellion  in  1715  (in  whieh  he 
contracted  his  death,  that  followed  soon  afUr,) 
as  was  well  known  then,  and  may  jtill  be 
remembered  by  some  of  your  lordships.  I 
then  bad  the  honour  to  serve  under  him,  as  far 
as  my  years  would  admit  of,  in  tbe  same  cause 
which  my  family  had  always  been  remarkable 
for  supporting,  and  which  I  have  ever  since 
strictly  adhered  to,  both  in  my  heart  and  praoii 
tiooi  till  this  unhappy  period* 
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My  lords,  I  am  not  one  of  those  dangerous 
persons,  who  can  raise  a  number  of  men  when 
they  will,  and  command  them  on  any  enter- 
prise they  please:  my  interests  lie  on  the 
south  side  of  Forth,  in  the  well  inhabited 
and  well  ajQfected  counties  of  Kilmarnock  and 
Falkirk,  in  the  shires  of  Ayr  and  Stirlinfl^.  I 
have  the  honour  to  speak  to  those  who  know 
the  map,  the  situations  of  these  countries, 
and  the  dispositions  of  their  people;  these 
places  are  so  well  affected  (and,  perhaps, 
partly  through  my  means),  that  any  influence 
I,  or  any  other,  could  have  on  them  to  the  con- 
trary, would  be  very  small ;  and  if  I  could 
ha?e  had  any,  I  did  not  use  it  on  this  occasion. 
Though  1  was,  in  the  months  of  December  and 
January  last  some  weeks  at  Falkirk,  I  did  not 
iraiseasinffle  man  out  of  it;  andthooeh,  im- 
diately  berore  that,  I  was  a  week  at  Glasgow, 
a  few  miles  from  Kilmarnock,  I  brought  no- 
body from  thence.  These  last,  indeed,  were 
much  strengthened  in  their  loyal  principles  by 
my  father's  long  residence,  and  by  my  being 
much  among  them ;  and  1  used  my  endeavoui^i, 
with  success,  to  confirm  them  in  those  senti- 
ments, in  a  visit  I  made  them  last  September; 
when  I  passed  some  days  with  them,  about  the 
time  of,  and  after  the  battle  of  Preston :  at  that 
time  I  got  them  pnt  in  as  much  readiness  to 
act  for  his  majesty's  service,  as  the  law  would 
then  admit  of ;  and  procured  their  settling  a 
correspondence  with  their  neighbonring  oo- 
loughs  of  Ayr  amd  Irvine,  for  their  common 
defence :  which  had  so  good  an  effect,  that  the 
town  of  Kilmarnock  alone  had  soon  a  good 
body  of  militia  on  toot,  which  marched  into 
Glasgow  the  beginning  of  winter. 

I  cannot  omit  to  mform  your  lordships, 
tiiat,  at  the  baitle  of  Culloden,  1  not  only  sur* 
jrendered  myself,  but  I  surrendered  when  it  was 
very  easy  for  me  to  have  escaped,  as  all  that 
body  di(|  with  wliom  I  was  wlien  they  gave 
way.  Lord  Aacram,  to  whom  I  made  my  sur- 
render, can  ao<)uaint  you?  lordships,  that,  when 
I  caofie  op  to  him,  1  was  quite  alone,  at  a  very 
IBreat  distance  from  those  1  had  left ;  and  that 
I  neither  was  running,  nor  pursued  by  any 
enemy*  But  thonffh  I  could  have  escaped,  I 
did  not  choose  it ;  because  the  oonsequenoes 
in  an  instant  appearsd  to  me  more  terrible,  more 
shocking,  than  the  most  painful  or  ignominous 
death.  To  throw  myself  into  the  hands  of  a 
foreign  power,  the  natural  enemy  to  my  coun- 
try, with  whom  to  have  merit,  1  must  peraist 
in  oon^nned  acts  of  violence  to  my  principles, 
and  of  treason  and  rebellioB  against  my  king 
and  oonntry  \  I  had  already  been  toa  ftu*  en- 
gaged with  those,  who  were  encouraged  by 
that  power,  to  think  of  continuing  in  so  cri- 
minal an  error;  and  therefore  1  chose  to  sur- 
render,  aad  commit  myself  to  his  majesty's 
mercy. 

1  beg  leave  to  repeat  what  I  said  before^  That 
Idid  not  mean  to  advance  anv  thing  in  ex- 
cuse, or  even  in  mitigation  of  my  crime :  1 
on^  pray  to  he  looked'on,  by  yoiir  lordships^ 
.at  an  object  of  hia  rni^esty's  compasaon  j  and^ 


if  I  am  so  happy,  I  beg  leave  to  implore 
your  lordships'  intercession  with  his  majesty 
for  mercy,  in  my  behalf.  It  is  your  lord- 
ships'  intercession,  and  that  of  mv  country- 
men alone,  that  I  implore.  I  heard  there  waa 
an  offer  of  mediation  made  by  a  foreign  prince 
at  war  with  his  majesty ;  and  1  heard  it  with 
an  indignation  that  ought  to  fire  the  heart  of 
every  Briton,  when  a  French  king  dares  at- 
tempt to  direct,  or  in  any  respect  influence, 
the  counsels  or  determinations  of  a  king  of  Bri- 
tain ;  or  presume  to  interpose  between  his  ma« 
jesty  and  his  offending  subjects.  1  was  but 
too  far  drawn  in,  and  unhappily  engaged,  with 
those  who  were  assisted  and  influenced  by  that 
prince ;  and  I  never  can  sufficiently  testify 
my  sorrow  and  repentance  for  it :  but  I  would 
look  on  it  as  the  highest  aggravation  of  my 
crime,  to  hope,  or  even  to  wish  for  favour 
through  his  office,  by  whose  means  chiefly,  1 
believe,  they  were  misled,  with  whom  I  was  ac- 
cessary to  the  disturbing  the  peace  of  these 
nations,  and  swerving  from  my  dut^  and  alle- 
gianee  to  his  majesty,  which  all  the  former  part 
of  my  life  I  had  kept  inviolable. 

It  is  by  Britons  only,  that  I  pray  to  be  re- 
commended to  a  British  monarch.  If  his  ma- 
jesty shall  be  pleased,  from  the  steady  lojralty 
of  my  family,  from  my  father's  past  serviceS| 
firom  my  own  constant  adherence  to  his 
majesty's  interest,,  from  my  present  anguish 
for  having  ever  been  concerned  in  this  un- 
natural rebellion,  and  from  my  undissem- 
bled  sorrow  and  remorse  fbr  it,  which  must 
attend  me  to  my  last  moments :  if  from  these, 
bnt  much  more  from  his  own  unbonnded 
mercy,  my  royal  master  shall  incline  to  spare 
that  life  whkh  I  have  justly  forfeited,  let  me 
owe  it  to  his  miyestv  tbrou|^h  the  intercession 
of  your  lordships,  who  are  witnesses  to  my  grief 
and  repentance. 

But  if  justice  will  not  allow  of  mercy,  m  j 
lords,  [  .will  lay  down  my  life  with  patience  and 
resignation :  my  last  breath  shall  be  eroplojred 
in  the  most  fervent  prayers  for  the  preservation 
and  prosperity  of  his  majesty,  and  his  august 
house,  and  to  beg  his  forgiveness,  and  the  for- 
giveness of  my  country. 

£.  B,  S.  George  earl  of  Cromertie,  YoU 
stand  indicted  of  high-treason,  in  levying  witf 
against  his  majesty ;  to  which  yoo  have  pleads 
ed  Guilty,  and  are  thereby  convicted :  What 
has  your  lordship  to  say,  why  judgment  of 
death  should'  not  pass^upon  yoo,  according  to 
law? 

Earl  of  Cromertie.  I  have  now  the  misfor- 
tune to  appear  before  your  lordships,  guilty 
of  an  offence  of  such  a  nature,  as  justly  merits 
the  highest  indignation  of  his  majesty,  your 
lordships,  and  the  public :  and  it  was  from  a 
conviction  of  my  guilt,  that  I  did  not  presume 
to  trouble  your  lordships  with  any  defence.  As 
I  have  committed  treason,  it  b  the  last  thing  I 
would  mean  to  justify  it:  my  only  plea  shafi 
be,  your  lordships'  compassion ;  my  only  re- 
iuge^  bis  miyesty's  clemency. 
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Under  this  heavy  load  of  affliction,  1  have 
still  the  satisfaction,  my  lords,  of  hoping,  that 
my  past  conduct,  before  the  breaking  out  of  the 
rebellion,  was  irreproachable,  as  to  my  attach- 
ment to  tlie  present  happy  establishment,  both 
in  church  and  slate:  and,  in  evidence  of  my  af- 
fection to  the  guvernment,  upori  the  breaking 
oat  of  the  reliellion,  1  can  appeal  to  the  then 
conunander  in  chief  of  bis  majesty's  forces  at 
Inveroess,  and  to  the  lord  president  of  the  court 
of  session  in  Scotland,  who,  I  am  sure,  will  do 
justice  to  my  conduct  upon  that  occasion. 

But,  my  lords,  notwithstanding  my  deter- 
mined resolution  in  favour  of  the  government, 
1  was  most  unhappily  seduced  from  that  loyalty 
in  an  unguarded  moment,  by  the  arts  of  des- 
perate and  designing  men :  and  it  is  noto- 
rious, my  lords,  that  no  sooner  did  1  awake 
from  that  delusion,  than  1  felt  a  remorse  for 
my  departure  from  my  duty ;  but  it  was  too 
late. 

Nothing  now,  my  lords,  remainst  but  to 
throw  myself,  my  lite,  and  fortune  upon-  your 
lordships*  compassion ;  but  those,  my  lords,  as 
to  myself,  are  the  least  part  of  my  misery. 

I  have  involved  an  innocent  wife  (no  party  to 
my  guilt),  and,  with  her,  an  unborn  infant,  to 
share  its  penalty :  I  have  involved  my  eldest 
son,  whose  infancy,  and  regard  to  his  parent 
burned  him  down  the  stream  of  rebellion :  I 
bave  involved  also  eight  innocent  children, 
vbo  must  feel  their  parent's  punishment,  be- 
fore they  know  his  guilt. 

Let  them,  my  lords,  be  pledges  to  his  ma* 
jesty ;  let  them  be  pledges  to  your  lordships ; 
let  them  be  pledges  to  my  country,  for  mercy  : 
let  the  silent  eloquence  of  their  grief  and  tears, 
let  the  powerful  language  of  innocent  nature, 
supply  my  want  of  eloquence  and  persuasion : 
let  me  enjoy  mercy  no  longer  than  I  deserve 
it ;  and  let  me  no  longer  enjoy  life,  than  I  shall 
endeavour  to  efface  the  crimes  1  bave  been 

S guilty  of.  Whilst  I  thus  intercede  for  your 
ordsuips'  recommendation  to  his  majesty  for 
mercy,  let  my  remorse  for  mv  guilt,  as  a  sub- 
ject ;  let  the  sorrows  of  my  heart,  as  a  hus- 
band ;  let  the  anguish  of  my  mind,  as  a  father, 
speak  the  rest  of  my  misery !  Your  lordships 
are  men,  you  feel  as  men ;  but  may  none  of 
you  ever  suffer  the  smallest  part  of  what  I 
suffer! 

But,  afVer  all,  if  my  safety  shall  be  found  in- 
coDsiatent  with  that  of  the  public,  and  nothing 
but  my  blood  thought  necessary  to  atone  for 
nw  unhappy  crimes ;  if  the  sacrifice  of  my 
lile,  my  fortune,  and  family,  are  judged  indis- 
pensable for  stopping  the  loud  demands  of  pub- 
lic justice ;  if,  notwithstanding  all  the  allega- 
lioDs  that  can  be  urged  in  my  favour,  the  bitter 
eup  is  not  to  pass  from  me ;  not  mine,  but  thy 
will,  O  God,  be  done ! 

X.  n,  S.  Arthur  lord  Balroerino,  When  you 
were  last  at  this  bar,  I  acquainted  your  lord- 
ship, That  upon  your  trial,  your  peers  had 
unanimously  found  you  guilty  of  the  high- 
Ueasou  of  which  you  stand  iu  die  ted,  whereby 


you  are  convicted:  What  bave  yotllo  Kay, 
why  judgment  of  death  should  uolpass  upon 
you,  according  to  law  ? 

Lord  Balmerino,  My  lords,  1  have  here  a 
paper  in  my  hand,  which  says.  There  are  some 
reasons,  why  judgment  should  not  pass  against 
me.  1  desire  your  lordships  will  let  it  be 
read. 

X.  H,  S.  Will  your  lordship  please  to  read  it 

yourself? 

Lord  Balmerino,  I  desire  your  lordships 
would  let  it  be  read. 

X.  If.  S.  My  lords.  This  paper,  which  is 
offered  by  my  lord  Balmerino,  cannot  be  reatd 
at  the  table ;  but  your  lordships  may  give 
leave,  tliat  a  clerk  may  go  down  to  the  bar,  and 
read  it  for  the  prisoner. 

Lords,  Ay,  ay. 

Clerk  of  the  Crown  reads  the  Paper ;  viz. 

Jtt/y  29th,  1746. 
It  is  conceived,  that  the  late  act  of  par* 
liament,  empowermg  his  majesty  to  transport 
such  as  are  taken  in  arms  from  one  county  to 
another,  where  they  may  be  tried  by  the  course 
of  the  common  law,  did  not  take  place,  till  alter 
the  time  that  the  facts,  implying  treason,  were 
actually  committed  bj^  the  accused  prisoners ; 
and,  if  so,  the  grand  jury  of  Surry,  or  of  any 
other  county  whatsoever,  where  these  acts  of 
treason  are  not  alledged  to  have  been  com- 
mitted, could  not,  agreeable  to  law,  find  bills 
against  such  prisoners :  And  it  iQ^y»  on  that 
score,  be  prayed,  That  the  inoictment  be 
quashed,  or  that  an  arrest  of  judgment  be  there* 
upon  granted.  Nat.  Wiixumson. 

If  the  bill,  found  by  the  grand  jury,  has  any 
ffaw,  so  as  to  make  it  illegal,  all  the  super- 
structure falls  of  course.      Nat.  Willumson. 

X.  U,  5.  What  has  your  lordship  to  offer 
upon  this  paper? 

Lord  Balmerino.  I  say,  my  lords,  if  the 
grand  jury  of  the  county  of  Sorry  had  not 
power  to  nnd  a  bill  of  indictment  against  roe,  I 
can't  have  judgment  pass  against  me ;  for  1 
can't  see,  how  the  indictment  can  be  good. 

X.  H.  S.  Has  your  lordship  any  thing  more 
to  offer  ? — Lord  Balmerino,  No,  my  loiSs. 

X.  H,  S,  Your  lordships  hear  what  is  al- 
ledged by  my  lord  Balmerino. 

Karl  of  Ba<A.  1  desire  mv  lord  Balmerino 
may  be  asked,  Whether  he  knows,  that  he  is 
entitled  to  have  counsel,  if  he  thinks  fit  F 

X.  H,  S.  Has  not  )rour  lordship  been  ac- 
quainted, before  this  time,  that  yon  were  en- 
titled to  have  counsel,  if  you  thought  fit  to 
apply  for  it  P 

Lord  Balmerino.  Yes,  my  lords;  I  was  ac- 
quainted some  time  ago,  that  I  might  bave 
counsel ;  but  1  have  not  liad  time  to  sp^  to  any 
on  this  paper.  I  received  this  paper  but  within 
this  half  hour  from  the  constable  of  the  Tower. 

X.  JET.  iS.  If  you  were  told,  that  you  might 
have  counsel,  why  did  not  your  lordship  apply 
for  counsel  before  ? 

Lord  Balmmno,  I  told  your  lordships  th« 
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other  day,  Thai  I  did  not  know  I  should  hare 
occasion  for  counsel.  I  have  bad  no  counsel  to 
advise  me  on  thb  paper.  Do  your  Jordships 
think  fit  to  allow  me  counsel  novr  ? 

L,  H,  S,  Doth  your  lordship  now  more  for 
counsel  ? 

Lord  Balmerino.  Yes,  my  lords,  I  do,  upon 
this  point  only. 

The  Lord  High  Steward  went  back  to  bis 
Chair. 

L.  H,  S,  My  lords,  By  the  statute  of  the 
seventh  of  kin^  William  the  third,  for  regu- 
lating trials  b  cases  of  high-treason,  my  lord 
Balmerino  might  have  bad  counsel  assigned 
bira  by  your  lordships  to  make  bis  full  defence, 
if  be  bad  thought  fit  to  apply  for  that  purpose: 
and  as  be  had  long  ago,  by  your  order,  a  so- 
licitor a&signed  him,  with  UMrty  of  access  to 
him  at  all  seasonable  times,  he  admits  that  he 
was  rightly  informed  concerning  that  matter. 
It  seems  his  lordship  did  not  think  it  proper  to 
epply  for  counsel  before  now,  though  be  ad- 
mitted, on  Monday  last,  that  be  bad  bad  the  ad- 
vice of  counsel  upon  bis  case ;  but  he  has  now 
moved  your  lonlships  to  assign  him  counsel,  to 
speak  to  one  particular  point  offered  by  him 
in  arrest  of  judgment.  As  this  is  the  state  of 
the  proceeding,  it  is  proper  for  your  lordships' 
consideration,  Whether  before  you  appoint 
counsel  to  argue  a  particular  point,  you  will 
not  have  that  point  so  far  opened,  as  to  see, 
whether  there  is  any  colour  in  it,  or  not.  This 
will  best  appear,  by  hearing  one  of  the  king's 
counsel  state  the  matter  upon  the  act  of  this 
session  of  parliament,  referred  to  by  the  paper 
which  was  just  now  read ;  and  then  possibly 
my  lord  himself  may  be  so  well  satisfied,  as  not 
to  insist  on  having  counsel  assigned  to  argue  it.- 

Duke  of  Newcastle.  As  the  prisoner  at  the  bar 
has  made  bis  objection,  and  moved  an  arrest  of 
judgment,  I  think  one  of  the  king's  counsel 
ought  to  have  liberty  to  be  heard  to  that  matter. 
Your  lordships  >%ill  then  see,  what  weight  there 
is  in  the  objection  insisted  on  by  the  prisoner, 
and  be  the  better  able  to  determine  about  as  - 
signing  counsel  to  argue  it.  I  am  therefore  of 
opinion,  that  the  king's  counsel  should  be  heard 
in  the  manner  proposed  by  ray  lord  high 
steward. 

Earl  Granville.  By  the  known  rules  and 
usage  of  pariiament,  there  can  be  no  debate  in 
this  place;  and  therefore  I  move  your  lordships 
to  adjourn  to  the  chamber  of  parfiament. 

L.  H,  S.  Is  it  your  lurdsbtps'  pleasure  to  ad- 
journ to  the  chamber  of  parliament  ? 

Lords,  Ay,  ay. 

X.  H.  S.  This  House  is  adjourned  to  the 
chamber  of  parliament. 

The  Lrf)rds  and  others  returned  to  the  cham- 
ber of  parliament  in  the  same  order  they  came 
down ;  and  after  some  time,  the  House  was  ad- 
journed a^ain  into  Westminster- ball ;  and  the 
Peers  being  there  seated,  the  lA)rd  High 
Steward  in  bis  Chair,  and  the  House  resumed, 
tbe  Serjeant  at  Armi  made  prodamation  for 
fileoce,  ai  usual. 


L.  H,  S,  My  lord  Balmerino,  tbe  Lords  have, 
in  their  House  above,  unanimously  come  to 
this  resolution,  that  1  should  ask  your  lordship, 
whether  you  do  now  desire  that  counsel  should 
be  assigned  you ;  and  that  1  should  acquaint 
you,  that  in  case  you  do  desire  it,  their  lord- 
ships will  assigfu  you  such  counsel  as  you 
think  fit  to  propose. 

Lord  Balmerino.  Yes,  my  lords,  1  do. 

jL.  H,  S,  What  counsel  does  your  lordship 
desire  should  be  assigned  yon  ? 

Lord  Balmerino.  Mr.  Wilbrabam  and  Mr. 
Forrester,  my  lords. 

Lord  President,  I  move,  that  your  lordshipi 
will  adjourn  to  the  Chamber  of  Parliament. 

L.  H.  S,  Is  it  your  lordships'  pleasure  to  ad« 
journ  to  the  Chamber  of  Pariiament  ? 

Lords.  Ay,  ay. 

L,  H.  S,  This  House  is  adjourned  to  tbe 
Chamber  of  Parliament. 

Then  the  Lords  went  back,  in  tbe  order  be- 
fore-mentioned, to  tbe  Chamber  of  Pariiament. 

And  the  House  being  there  resumed  ; 

Ordered,  That  Mr.  Wilbrabam  and  Mr.  For- 
rester be  assigned  counsel  for  the  lord  Bal- 
merino, as  desired ;  and  that  they  may  have 
access  to  biro  at  all  seasonable  times. 

Ordered,  That  the  earls  of  Kilmarnock  and 
Cromertie,  and  the  lord  Balmerino,  be  re> 
manded  prisoners  to  his  majesty's  Tower  of 
London,  and  there  kept  in  safe  custody,  until 
the  farther  order  of  this  House. 

Ordered,  Ttiat  this  House  will  proceed  fur- 
ther, in  order  to  the  giving  judgment  against 
the  said  lords  on  Friday  next,  at  eleven  of  the 
clock ;  and  that  they  be  then  brought  to  the 
bar  of  this  House,  ui  Westminster-hall,  for  that 
purpose. 

Friday^  August  Ist,  1746. 

The  Lords,  and  others,  came  from  the 
Cbantbcrof  Parliament  into  Westminster- ball, 
in  the  same  order  a^  on  Monday  l-M ;  and  the 
Peers  were  there  seated,  and  tbe  lord  high 
steward  in  his  chair. 

L.  H.  S.  My  lords,  the  House  is  resumed. 
—Is  it  your  lordships'  pleasure,  that  the  judges 
have  leave  to  be  covered  ? 

The  Serjeant  at  Arms  made  proclamation 
for  silence ;  and  afterwards  the  following  pro- 
clamation : 

Serjeant  at  Arms.  Oyes,  Oyes,  Oyes!  Lien- 
teuant  of  the  Tower  of  Loudon,  bring  forth 
your  prisoners,  William  earl  of  Kilmarnock, 
George  earl  of  Cromertie,  and  Arthur  lord 
Balmerino,  to  the  bar,  pursuant  to  tbe  order  of 
the  House  of  Lords. 

-  The  deputy -governor  of  the  Tower  brought 
the  prisoners  to  the  bar,  in  tbe  like  form  as  be« 
fore ;  and  then  they  kneeled  down. 

L.  H.  S.  Your  lordships  may  rise. 

Mr.  Wilbrabam  and  Mr.  Forrester,  tbecoun* 
sel  assififned  to  the  lord  Balmerino,  attended. 

L.  H.  S.  My  lord  Balmerino,  when  you 
were  last  at  ibis  bar,  you  thought  fit  to  move 
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in  arrest  of  jadgment ;  and  denrcd,  that 
coontel  might  be  astigned  yon:  wbereop<»o 
the  Lords  haTe  been  pleased  to  assign  joa  socb 
eooDsel  as  yea  proposed.  Does  yoor  lordship 
sow  desire  that  yoor  coulisel  may  be  heard  ? 

Lord  Balmerino,  As  your  lordsuips  hare  been 
pleased  to  allow  me  counsel,  I  hate  advised 
wtth  them;  and  my  eoonsel  tell  me,  there  n 
nothing  hi  that  paper,  which  1  delivered  in  on 
Wednnday  last,  that  will  be  of  any  use  to  me : 
So  I  will  not  give  your  lordships  any  further 
trouble  about  it. 

£.  IF.  S,  If  I  understand  your  lordsbip 
right,  you  do  not  desire  yoor  counsel  should 
speak  to  that  matter. 

Lord.  Balmerino,  No,  my  lords. 

Ih  H,S,  1>Q  you  desire  your  comiiel  should 
be  heard  ? 

Lord  Balmerino,  I  desire  they  should  not 
plead. 

L.  H.  S,  My  lords,  though  the  prisoners 
bave  already  been  asked  what  they  had  Ursay, 
why  judgment  should  not  pass  opou  them  ac- 
coraiog  to  law ;  yet  as  they  are  now  brought 
op  at  a  subsequent  day,  it  is  the  regular  course 
Co  ask  them  the  same  question  over  again ; 
because  something  materud  may  possibiy  have 
arisen  or  occurred  since  the  former  day. 

William  earl  of  Kilmarnock,  has  your  lord- 
ship  anv  thing  further  to  say,  wby  judgment 
of  deatn  shouM  not  pass  upon  you,  according 
to  law? 

Earl  of  Kilmarnock.  No,  my  lords,  I  have 
Dothing  further  to  offer. 

L,  H,  5.  George  earl  of  Cromertie,  bas 
your  lordship  any  thing  further  to  say,  wby 
jodgoient  of  death  should  not  pass  upon  you, 
according  to  ]xw  ? 

Earl  of  Cromertie,  No,  my  lords,  I  have  ao- 
tbing  further  to  trouble  your  lordships  with. 

L.  H,  8.  Arthur  lord  Balmerino,  has  your 
lordsbip  any  thing  fuiilier  to  say,  wby  judg- 
ment of  death  siMuld'  oot  pass  upon  you,  ac« 
cording  to  law  ? 

Lord  Balmerino^  No,  my  lords;  I  only  de- 
sire to  be  heard  a  moment.  My  lords,  I  am 
very  heartily  sorry,  that  I  should  take  up  so 
much  of  your  lordships'  time,  and  give  you  so 
much  trouble.  It  was  not  to  delay  time,  or  to 
gain  a  few  dajrs  ;  but  only  as  1  Mieved  there 
vas  somethiog  in  the  objection  that  would  do 
me  service ;  and  I  beg  your  lordships'  pardon 
for  the  trouble  I  have  given  you. 

My  lords,  I  acknowledge  my  crime,  and  I 
b^  your  lordships  will  intercede  witb  his  ma- 
jesty for  me. 

L.  H,  S,-  Make  prodamatioD  fbr  sitenoe 
whilst  judgment  is  giving. 

Serf,  ai  Arms.  O^es,  Oyes,  Oyes !  Our  so« 
Tereign  lord  the  king  doth  strictly  charge  and 
command  all  manner  of  persons  to  keep  si- 
leooe  whilsl  judgment  is  giving,  upon  pain  of 
imprisonmenL 

Lord  High  Siemard.  Willnm  cari  of  O- 
mscBOck,  George  eari.  of  Cromertie,  Arthur 
lord  Babnerino ;  In  tba  course  of  this  solemn 
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P!]M;eeding,  you  have  already  been  acquainted, 
Tliat  you  stand  convicted  of  the  high- treason 
charged  upon  you  by  the  several  iudictmsnta 
on  which  you  have  been  arraigned. 

fiy  this  conviction,  it  is  now  finally  deter- 
mined. That  your  lordships  are  guilty  of  that 
crime,  which  not  only  the  laws  of  Great 
Britain,  but  of  all  other  countries,  for  tha 
wisest  reasons,  adjjsdge  to  be  the  highest. 

As  it  gives  the  deepest  concern  to  every  oo« 
of  my  lords  your  peers,  to  jBnd  persons  or  your 
birth  and  quality  stained  with  so  foul  an  ofenc^ 
t  give  them'  sooie  satisfiictlon,  that  all 


so  it  must  give 

of  you,  in  efiect,  bave  confessed  it,  two  of 
your  lordships  by  expressly  pleading  guilty 
upon  your  am^ignment,  and  the  other,  by 
openly  declaring  himself  satbfied  witb  the  do- 
termination  of  this  House,  upon  tbie  only  point 
on  which  his  defence  was  rested.  Charity 
makes  one  hope,  that  this  is  an  indication  of 
some  disposition  to  that  repentance  which  your 
guilt  so  loudly  calls  for. 

You,  my  lord  Balmerino,  have  since  moved 
In  arrest  of  judgment;  and  their  lordships 
were  pleased  to  assign  the  counsel  you  de- 
sired, to  support  that  motion :  but,  upon  ad- 
vising ^ith  your  counsel,  you  have  now  volun« 
tarily  at  the  bsr  withdrawn  it,  as  being  wholly 
without  foundation. 

To  attempt  to  aggravate  crimes  of  so  deep  m 
dye,  and  In  themselves  so  incapajile  of  aggra- 
vation, against  persons  in  yoor  unhappy  cir- 
cumstances, would  be  a  vain,  as  well  as  a  most 
disagreeable  task.  And  yet  the  doty  of  that 
place,  in  which  I  have  the  honour  to  sit,  re- 
quires that  I  should  offer  some  things  to  yoor 
consideration,  to  explaiu  more  fully  the  neces- 
sity of  that  jostice  which  is  this  day  to  be  ad- 
mmistered,  and  to  awaken  in  your  minds  a  dna 
sense  of  your  own  condition. 

If  any  rebellion  can  be  heightened  by  the 
circuDWtances  attending  it,  it  is  that  in  which 
your  lordships  have  been  engaged :  a  rebellion 
against  a  king  celebrated  through  the  worid  for 
his  mild  and  gracious  government ;  the  wbola 
series  of  whose  reign  has  been  distinguished 
by  the  strictest  adherence  4o  the  lAws,  and  tba 
most  indulgent  care  of  the  righu  of  bis  neople, 
unblemished  with  any  single  instance  or  an  at- 
tempt or  design  to  violate  either. 

To  overturn  the  government  of  sucb  a  kmg, 
you  took  arms  i  and  in  consequence  ef  this,  to 
destroy  the  purest  reli^on,  and  subvert  tba 
best  constitnUon,  formed  and  established  upon 
the  justest  balance  of  prerontive  io  the  crown, 
and  liberty  m  the  subfect,  for  the  preservation 
of  the  whole. 

What  did  your  lordships,  who  profess  the 
ProtesUint  rebgion,  and  claim  the  benefits  of 
this  constitution,  seek  to  introduce  in  the  room 
of  these  invaluable  blessings?  In  religion^ 
Popery,  attended  with  its  train  of  superstitious,, 
and  innuman  principles  of  persecution ;  in  go- 
vernment, despotism  and  tyranny ;  and  to 
cement  and  support  this  horrid  system,  an  ab- 
jured Pretender,  deriring  bis  principles  of  reli- 
gion and  dfil  policy  from  Rome  and  France. 
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When  I  name  France,  I'find  myself  obliged 
to  remind  your  lordships  of  one  circa  instance, 
which  it  will  become  you  to  reflect  upon  in 
your  most  serious  moments.  The  time  you 
chose  to  arm  against  your  country,  was,  whilst 
it  stood  engaged  in  a  just  and  necessary  war 
ag^aiost  tl>at  crown,  and  Spain  ;  a  war,  to  pre« 
serve  its  own  commerce  aud  independency,  and 
its  ancient  natural  allies.  Though  some  of 
Tour  lordships  have  thought  it  proper,  at  this 
Dar,  to  discUim  that  connection,  or  any  adfan- 
tage  from  it ;  yet,  with  that  ambitious  and  in- 
croaching  power,  you  avowedly  joined  your- 
selves ;  by  this  aid,  you  endeavoured  to  effect 
the  dreadful  change  you  meditated ;  and^  to 
such  a  master,  to  enslave  this  free  nation. 

Nor  were  the  other  countries  of  Europe, 
which  have  united  themselves  against  the  per- 
nicious views  of  France,  less  essentially,  though 
more  remotely,  interested  in  the  event.  From 
Great  Britain  they  derived  their  chief  assistance 
in  this  war ;  in  her  centered  their  hopes  of  sup- 
port :  but  the  contrivers  of  this  scheme  laid 
the  axe  to  the  root  of  the  tree ;  and,  by  en- 
deavouring to  deliver  up  this  kingdom  a  pro- 
vince to  France,  strove  to  cot  off  that  resource, 
without  which  the  cause  of  public  liberty  must 
liave  sunk  for  ever. 

Thus  widely  spread  were  the  calamities, 
which  this  rebellion  was  formed  to  introduce. 
By  calling  off  the  arms  of  Great  Britain  to  her 
necessary  self-defence,  some  progress  was 
made  towards  effectuating  one  part  of  the  in- 
tended mischief.  How  far  it  may  be  retrieved, 
and  in  what  manner,  is  still  in  the  womb  of 
time,  and  in  the  bands  of  Providence :  but  is  it 
not.  astonishing  that  men,  who  call  themselves 
Britons  and  Protestants,  should  become  the 
dupes  and  abettors  of  so  execrable  a  design  ? 
A  design  to  erase  the  very  foundations  of  true 
religion  and  freedom,  and  to  turn  the  riches 
and  strength  of  this  kingdom,  through  a  course 
of  ages  so  differently  employed,  into  instru- 
ments of  the  common  slavery  ? 

After  all  this,  to  mention  the  plundering  and 
devastation  of  particular  towns  and  counties  ; 
the  miseries  brought  upon  urivate  persons  and 
families;  or  the  many  murders  connnitted  (for 
the  death  of  every  loyal  subject  killed  in  this 
rebellion  was  a  murder ;) — to  mention  these 
things,  though  most  important  and  moving  in 
themselves,  after  the  other  more  extensive 
considerations,  would  make  them  appear  of 
less  weight.  ' 

Smdc  of  your  lordships,  in  what  yon  have 
been  pleased  to  offer  for  yourselves,  have  nrj^ed 
several  topics  to  excite  mercy  and  compassion. 
Those,  if  of  any  moment,  are  only  proper  for 
that  place,  where  the  seat  of  mercy  must  be 
acknowledged  to  be  fixed.  But,  when  argu- 
ments of  compassion  have  been  urged  in  behalf 
of  the  guilty,  let  us  balance  those  arguments 
with  a  becoming  compassion  for  our  country, 
for  those  who  have  snffered  innocently  by  the 
miseries  which  this  rebellion  brought  upon  it, 
and  for  ^those  who  died  glorioittljr  in  its 
defence. 


Give  me  leave  to  ore e  this  a  little  further* 
Even  the  sufferings  of  those,  who  so  far  forgot 
their  allegiance,  as  to  adhere  to,  or  favour,  Uiis 
impious  cause,  are  in  justice  to  be  charged  only 
to  the  account  of  such  as  fomented  and  sup« 
ported  it.  They  who  t^ke  arms  against  a  liTW- 
ful  established  government,  create  the  neces- 
sity of  all  acts  requisite  to  be  done  on  the  side 
of  that  government,  in  order  to  repel  ami'  sub- 
due tbem ;  or  which,  in  the  nature  of  things, 
become  unavoidable  m  the  course  of  sup- 
pressing them. 

UpoB  anch  a  subject  it  is  more  difficult  to 
stop  than  to  enlarge.  But,  whilst  I  am  endea- 
vouring to  raise  in  your  minds  a  just  sense  of 
the  many  evils  involved  in  your  crimes,  per- 
mit me  to  in  treat  your  lordships  to  deal  impar- 
tially with  yourselves,  and  to  consider  seri* 
onsly,  what  could  be  your  temptation  to  com- 
mit them. 

Every  one  of  you  enjoyed  the  common  bene- 
fits of  that  legal  and  mild  government,  which, 
in  violation  of  the  most  solemn  oaths,  you 
sought  to  destroy  ;  and  some  of  yon  had  re- 
ceived particular  advantages  from  it  You, 
my  lord  Kilmarnock,  and  my  lord  Cromertie, 
have  thought  fit  to  appeal  to  your  former  con- 
duct as  a  proof  of  your  good  principles  for  th^ 
support  of  the  Revolution,  and  of  our  present 
happy  establishment.  With  real  ffrief  I  la- 
ment that  you  ever  deviated  from  those  senti- 
ments. If,  as  your  lordships  would  have  us 
believe,  they  were  sincere,  and  proceeded  from 
the  heart,  what  could  possibly  be  your  mdnce- 
meot  to  this  sudden  apostacy  ?  Your  lordships 
have  left  that  a  blank  m  your  apologies ;  and  1 
choose  rather  to  leave  it  to  be  filial  up  bv  the 
constructions  of  others,  than  to  supply  it 
myself. 

Thus  much  1  am  warranted  to  say  :  no 
glittering  prospect  of  success  in  the  beginnings 
of  this  rebellion  could  -tempt  you.  On  the  one 
hand,  those  beginnings  were  so  weak  and  un- 
promising, as  tu  be '  capable  of  seducing  none» 
but  the  most  infected  and  willing  minds,  to  join 
in  so  desperate  an  enterprise.  On  the  other 
hand,  it  was  impossible,  even  for  the  party  of 
the  rebels,  to  be  so  inoonsiderate  or  vain,  as  to 
imagine  that  the  body  of  this  free  people,  blest 
in  the  enjoyment  of  all  their  rights  both  civil 
and  religious  under  his  mi^esty's  protection  ; 
secure  in  the  prospect  of  transmitting  them 
safe  to  their  posterity,  under  the  Protestant  suc- 
cession in  his  royal  house  (of  which  they  see  so 
many  illustrious  branches) ;  I  say,  it  was  im-^ 
possible  that  they  could  imagine,  the  body,  of 
this  finee  people,  under  these  circumstances, 
would  not  rise  up,  as  one  man,  to  oppose  and 
crush  so  flagitious,  so  destruetive,  and  so  un- 
provoked an  attempt. 

Happy  is  it  fiir  ourselves,  happy  for  oar  ms- 
tecitY,  that  this  was  verified  by  tiie  erent^  The 
rebels  soon  saw  his  majesty's  faithful  su^ects^ 
conscious  both  of  their  duty  and  interest,  con- 
tending to  outdo  one  anotbier  in  demonstrations 
of  their  zeal  and  vigour  in  his  service.  Theqier- 
chuti  and  tr%4u^P*Et  of  |hi9  great  maUopoli% 
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one  of  the  raost  aaefu]  and  respectable  branches 
of  the  coffim  unity,  to  their  lasting  honour,  as- 
sociated themselves,  at  the  risk  of  their  pri- 
vate fortunes,  to  support  the  public  credit  of 
their  country.  Men  of  property,  of  all  ranks 
And  orders,  crowded  in  with  liberal  subscrip- 
tioos,  of  their  own  motion,  beyond  the  examples 
of  former  times,  and  nncompelled  by  any  law  ; 
and  yet  in  the  most  legal  and  warrantable  man- 
ner, notwithstanding  what  has  been  ignorantly 
and  presumptuo'usly  suggested  to  the  coDtrary. 
The  clergy,  with  a  zeal  becoming  their  haly 
function,  r^ulated  by  christian  charity,  in- 
structed their  hearers  b^  their  doctrine,  and  led 
them  by  their  example,  in  defence  of  the  crown, 
and  of  onr  common  liberties ;  of  tliis  reformed 
church,  and  consequently  of  the  reformation 
itself. 

The  rebels  soon  saw  many  of  the  nobility 
and  gentry,  from  amongst  the  first  families,  the 

Sreatest  estates,  and  the  best  blood  in  the  king- 
om,  surrounding  the  throne,  soliciting  (o  be 
permitted  to  hazard  their  lires  in  this  glorious 
cause,  and  to  be  authorized,  at  their  own  ex- 
pence,  to  raise  forces  for  the  support  of  it. 

But,  above  all,  they  saw  both  Houses  of  Par- 
liament, the  great  council  of  the  nation,  the 
representative  body  of  this  people,  warmed  with 
a  traljr  British  spirit,  and  treading  in  the  steps 
of  their  ancestors,  overcoming  all  difficulties, 
and  unanimously  concurring  in  every  mea- 
sure to  strengthen  the  king's  hands,  and  to 
maintain  that  government,  on  which  the  very 
being  of  parliaments,  and  the  preservation  of 
this  limited  monarchy,  depend. 

If  these  enemies  of  our  peace  had  formed  to 
themselves  any  false  hopes  of  contrary  appear- 
ances, it  must  be  owing  to  the  highest  degree 
of  infatuation,  that  they  were  not  soon  con- 
vinced of  their  mistake.  Great  reason  have 
we  to  offer  up  our  thanks  to  heaven,  that  they 
bare  been  effectually  disappointed.  Even  your 
lordships,  if  you  will  allow  yourselves  to  weigh 
your  own  case  in  the  just  balance  of  religion 
and  conscience,  will  find  cause  to  be  thankful 
that  the  measure  of  your  guilt  was  not  suffered 
to  be  filled  up  and  enhanced  by  the  final  dire- 
ful success  01  it. 

If,  from  any  unforeseen  accidents,  not  un- 
common in  military  operations,  those  delusive 
hones  were  for  some  time  kept  alive,  it  seems 
to  have  been  judicially  designed  by  Providence 
to  render  the  more  signal  that  vengeance, 
which  was  reserved  for  them  at  the  battle  of 
Colloden.  How  much  was  owing,  on  that 
memorable  day,  to  the  bravery  and  discipline 
of  bia  majesty's  troops,  to  the  animating  ex- 
ample, the  intrepid  valour,  and  the  wise  coo- 
duct  of  a  prince  descended  from  him,  is  so 
deeply  engraven  on  the  heart  of  every  member 
of  tbis^reat  assembly,  that  I  could  only  repeat 
what  their  own  grateful  minds  have  already 
suf^ested  to  themselves,  and  represented  to  the 
throne. 

Then  waa  experienced  how  much  that  cou- 
r«ge>  which  virtue,  true  loyalty,  and  the  love  of 
oor  country,  inspire,  is  superior  to  the  rash- 


ness and  false  fire  of  rebellion,  accompanied 
with  the  terrors  of  guilt. 

I  will  add  no  more.  It  has  been  his  majesty's 
justice  to  bring  your  hirdships  to  a  legal  trial  ; 
and  it  has  been  nis  wisdom  to  shew,  that,  as 
a  small  part  of  bis  national  forces  was  sufficient 
to  snbdne  the  rebel  array  in  tlie  field,  so  the  or- 
dinary course  of  his  laws  is  strong  enoagh  to 
bring  even  their  chiefs  to  justice. 

What  remains  for  me,  is  a  very  painful, 
though  a  necessary  part.  It  is,  to  pronounce 
that  sentence,  which  the  law  has  appointed  for 
crimes  of  this  magnitude; — a  sentence  full  of 
horror  !  aoch  as  the  wisdom  of  our  ancestors 
has  ordained,  as  one  guard  about  the  sacreil 
person  of  the  king,  and  as  a  fence  about  this  ex- 
cellent constitution,  to  be  a  terror  to  evil-doers, 
and  a  security  to  them  that  do  well. 

The  judgment  of  the  law  is,  and  this  high 
court  doth  award  ; 

*  That  you,  William  earl  of  Kilmarnock, 
George  earl  of  Cromertie,  and  Arthur  lord 
Balmerino,  and  every  of  you,  return  to  the 
prison  of  the  Tower,  from  whence  you  came; 
from  thence  you  must  be  drawn  to  the  place 
of  execution ;  when  you  come  there,  yoa 
must  be  hanged  by  the  neck,  but  not  till  you 
are  dead ;  for  you  must  be  cut  down  alive  ; 
then  your  bowels  must'  be  taken  out,  and 
burnt  before  your  faces  ;  then  your  heads 
must  be  severed  from  your  bodied,  and  your 
bodies  must  be  divided  each  into  four  quarters; 
and  thes^  must  be  at  the  king's  disposal.-^ 
And  God  Almighty  be  merciful  to  your 
souls!'    " 

X.  H.  5.  Lieoteaant  of  the  Tower,  take 
the  prtsonen  from  the  bar. 

Which  being  done,  procIamotioD  was  made 
for  silence,  as  asnal. 

X.  H.  S,  My  lords,  tins  proceeding  being 
at  an  end,  nothmjr  remains  to  bs  done  here, 
but  to  determine  the  commission. 

Lordi.    Ay,  ay. 

X.  H.  S,  Let  proclamation  be  made  for  dia^ 
scrivin^  the  commission  of  high  steward. 

Serf,  at  Ama,  Oves,  Oyes,  Oyes  I  Our 
sovereign  lord  the  king  does  strictly  charge 
and  command  all  manner  of  persons  here  pre- 
sent, and  thai  have  here  attended,  to  depart 
hcace  in  the  peace  of  God,  and  of  our  sove- 
reign lord  tlie  king ;  for  his  grace  my  lord 
high  steward  of  Great  Britain  intends  now  to 
diMoHre  bis  conMoission. 

Then  the  white  staff  being  delivered  to  the 
lord  high  steward  by  the  gentleman  usher  of 
the  black  rod,  upon  1its  knee,  his  grace  stood 
up  uncovered ;  and  holding  the  staff  in  both 
his  hands,  broke  it  in'  twp,  and  declared  the 
commission  to  be  dissolved ;  and  then  leaving 
the  chair,  eapie  down  to  the  vmol-pack,  and 
said,  li  it'yattt  lord^tdps*  pleasure  to  adjourn 
to  the  chamber  of  parliament  ? 

Jjorii,    Ay,  ay. 

X.  K.  S,  tills  House  is  adjourned  to  th« 
chamber  of  parliament. 
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Then  the  Lords  and  otbert  ratnined  in  tbe 
same  order  they  came  down. 

And  the  prisoners  were  oarried  back  to  the 
Tower  of  London. 


An  Account  of  ths  B&baviour  of  the 
LATE  Earl  of  Kilmaenock,  after 
nis  Sentence,  and  on  the  Dat  of 
BIS  Execution,  August  I8«  1746. 
Bt  James  Foster. 

Mr.  foster  %ays,  hb  first  access  to  lord 
Kilmarnock  was  on  Thursday,  Aognst  7,  in 
the  evening' ;  and  after  some  serious  discourse 
with  his  lordship  on  religion,  he  proceeds  thus : 

'  **  He  desired  me  to  administer  the  sacra- 
ment of  tb6  Lord's  supper  to  him,  which  at 
first  I  declined,  without  absolutely  refusing  it. 
And  my  reason  was  this.  That  I  chose  not  to 
do  it  tiU  I  had  authority  from  general  William- 
son to  telVbim,  that  there  remained  no  hope  of 
his  life.  Then  I  thought  I  should  have  clearer 
eridenoe,  if  he  stiH  continued  in  the  same  m* 
genuous  temper,  that  his  confessions  and  re- 
pentance were  sincere;  and  I  consented  at 
last  only  upon  this  condition,  that  he  would 
allow  Mr.  Fowler,  the  gentleman-gaoler  of 
the  Tower,  to  be  present,  and  renew  his 
acknowledgments  before  him.  To  this  he 
made  no  otgeotion ;  and  the  questions  which  I 
proposed  to  tim,  together  with  his  answers, 
trere  in  substance  asTotlows. 

**  Do  yon  acknowledge,  with  deep  penitence 
md  contrition,  the  ffuiltof  the'late  unprofoked, 
unnatural,  and  wicked  rebellion  in  which  you 
eoj^aged ;  th^  share;^oa  bad,  1^  being  invol?ed 
in  It,  in  the  oppressions  and  murders  of  your 
feHow  tobjeets,  and  the  desobdon  and  spoil  of 
Tour  native  country ;  your  great  guilt  in  re- 
Mfing  against  vow  just  and  lawAil  lung, 
and  affainst  m  mud  mad  gracious  government  P 

"  Are  you  ready  to  declare  that  it  is  ymir 
itedfast  reoolutton  to  persist  m  this  humble 
confession  to  tbe  last,  and  to  pray  for  the  pica- 
perity  of  king  George^  tbe  establishment  of 
bis  Toytl  house,  and  the  wdfbre  and  peace  of 
your  countrr,  with  your  dying  lyrcatb  ? — *  I 

•  readily  declare  Ibis  to  be  my  steady  purpose.' 
.  '*  Oe  you,  aho^  with  shame  and  humiliation 

belbre  God,  acknowledge  the  urregnlaritics  and 
•zcesses  of  your  private  life;  and  will  yoa  en- 
deavour to  form  your  mind  to  m  deeper  and 
deeper  repentance  for  both  your  pobuc  and 
more  person^  crimes? — *Thift  is  my  resolu- 
*4ion,  which  1  will  adhere  to,  by  the  help  of 

•  Cod.' 

**  Be  pleased  to  declare,  that  you  expect  no 
benefit  at  all  from  receiving  the  sacrament,  il' 
yonr  remorse  and  penitence  be  not  aiacers.— . 
'.I  do  not  think  that  it  will  be  of  any  service 

•  to  mcj? 

'*  T.  desire,  in  the  last  place,  that  you  will 
also  declare,  what  of  your  own  accord  you  have 
mentioned  to  me  before,-— That  yoa  consider 


yourself,  in  this  act  of  receiving  the  sacrament 
under  your  present  critical  and  melancholy 
circumstances,  as  making  an  implicit  appeal 
to  God,  that  you  expect  no  mercy  from  him, 
if  your  confessions  are  feigned  and  hypocri- 
tical; and  that  yon  look  upon  the  death  of 
Chriat  (which  you  are  now  solemnly  to  com- 
memorafte  as  m  ratification  of  God's  covenant 
of  mercy  to  unfeigned  humble  penitents,  and 
to  them  akme)  as  Iwth  a  strong  encouragement 
and  motive  to  you,  to  endeavour  to  strengthea 
and  perfect  your  repentance. — *  I  conaider  tbe 
'  whole  of  this  in  the  light  in  which  it  has  now 
'  been  represented.' 

*'  I  shall  only  add  under  this  head,  that  all 
the  confessions  of  this  unfortunate  lord  an-  * 
peered  to  me  to  be  free  and  ingennoua:  He 
never  scrupled  the  questions  that  were  naked 
himiiior  took  the  least  time  to  meditate  and 
prepare  an  answer.  His  confessions,  likewise, 
were  perfectly  consistent  and  uniform,  and 
never  varied  as  to  the  general  aobstance,  and 
in  no  other  circumstance  than  this,  which  will 
be  thought  perhaps  td  redouud  to  hb  honour, 
that  be  contmued  to  the  last  recollecting  and  , 
searching  himself,  and  declaring  particular  in- 
cidents as  they  occurred  to  him,  which  tended, 
upon  the  whole,  not  to  the  extenuation,  but  to 
the  heiffhteninff  of  his  crime.  And  a  few 
days  berore  hb  death  he  said,  That  be  thought 
he  should  rather  prefer  the  speedy  executioa 
of  the  sentence,  which  was  justly  passed  upon 
him,  than  a  longer  continuance  in  life,  if  be 
was  sure  that  be  should  be  again  entangled 
by  tbe  snares  and  temptations  to  which  he  had 
formerly  yielded.  What  would  really  be  the 
event,  if  he  was  let  loose  among  the  gaieties 
and  plMSures  o*^  Kfe,  he  did  not  certainly 
know,  and  somewhat  dreaded  ;  but  in  the  de- 
claration he  had  made,  he  thought  he  found 


**  Heavy  charges  of  inhumanity  and  cnieky, 
I  told  him,  were  spread  amonff  the  people  con- 
cerning him  ;  and  by  many  oelieved.  I  de- 
eired  him  therefore  to  he  honest  and  free  in 
deanng  hb  consdence  of  snch  a  load  of  most 
unnatural  guilt,  by  answering  to  the  following 
interrogations,  wnich  included  in  them  tbe 
substance  of  these  cliaiges.  And  I  here  sub* 
join  for  the  perusal  of  the  public,  the  questions, 
as  I  proposed,  and  have  now  transcribed  them 
from  a  paper  written  before  1  went  to  the  Tower, 
and  hb  distinct  reply  to  each. 

**  Waa  your  lordship  present  in  the  Pre- 
tender*s  oouncil  at  Inverness,  or  any  other 
place,  before  the  battle  of  Cullodeo,  where  it 
was  proposed  to  destroy  tlM^  prisoners  taken  by 
the  rebels  P — *  1  can  most  sincerely  and  freely 

*  answer.  No.' 

**  Were  you  ever  present  in  council  where 
thb  was  proposed  f^'  No.' 

**  Did  you  ever  move  for  such  an  order  ?— 

•  No* 

**  Did  you  ever  sign  such  an  order? — '  No.' 

**  Did  you  ever  carry  an  order  of  thb  kind 

to  tbe  French  general  Stapleton  ?   Did  yoa 

ever  in  h'u  presence  approre  of  such  an  order  f 
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Did  ^ou  at  my  time,  besring  it  bad  been  com* 
monicated  to  bim,  eocoarage  and  excite  bim 
to  tbe  execution  of  it  ? — To  all  which  he  an- 
swered in  the  same  manner,  *•  No.' 

*'  Did  you  eter  know  or  hear,  that  aucb  a 
thing,  or  an  order  to  give  no  quarter,  was  de- 
bated, or  agreed  to,  or  signed  in  the  rebel  army, 
till  jou  were  taken  by  the  king's  forces,  and 
a  prifloner  at  Inverness:  Or  do  you  know 
yourself  guilty  of  any  cruelties,  by  yon  autho- 
rised or  committed,  against  tbe  kmg's  soldiers 
or  subjects  taken  prisoners  by  tbe  rcMls  ? — The 
answer  to  both  toese  questions  was  the  same 
as  before. 

^*  As  to  what  passed  in  the  cbarch  of  St. 
Miniana,  he  told  me,  that  be  knew  nothing  at 
all  of  it,  till,  upon  the  retreat  of  the  rebel  army, 
be  was  at  some  distance  from  Stirling,  where 
be  bad  been  confined  to  bis  bed  by  a  ferer ; 
that  tbe  first  notice  he  had  of  it,  was  the  noise 
of  blowing  up  tbe  church,  of  which  be  could 
never  get  any  but  an  indistinct  and  confused 
account ;  that  it  was  represented  by  the  rebels 
as  accidental;  bnt  concerning  this  he  could 
certainly  say  nothing ;  only  as  to  himself  he 
solemnly  declared,  UuX  he  had  no  knowledge 
beforehand  of,  nor  any  concurrence  in,  a  de- 
signed act  of  cruelty.  I  told  him,  however, 
tbat  be  was  cbaiged  with  an  instance  of  barba- 
rity to  tbe  prisoners  confined  in  tbe  church  at 
Inverness.  And  tbe  account  which  be  gave  of 
the  fact,  b  as  follows— That  there  were  orders 
issued  by  tbe  Pretender's  son,  to  strip  them  of 
tbar  clothing,  for  tbe  use  of  some  of  tbe  high- 
land rebels ;  that  the  warrant  for  executing  this 
arder  was  sent  to  bim ;  that  be  did  not  enter 
the  church  in  person,  but  committed  the  exe- 
cution of  it  to  an  inferior  officer;  that  the  pri- 
soners, at  first;  refused  to  submit  upon  which 
there  was  a  second  order,  and  their  clothes  were 
taken  from  them  ;  but  tbat  in  the  mean  time, 
tbe  person  stiled  the  French  ambastador  repre- 
sented to  him,  tbat  this  was  aa  oatragt,  wnich 
be  thought  scarcci  justifiable  by  the  law  of  na- 
tions, and  tbe  rules  of  war  i  he  therelbre,  while 
the  clothes  lay  in  heaps,  with  proper  centinels 
over  them»  in  the  streets  of  Inverness,  went  up 
to  the  Pretender's  son,  and  represented  the 
matter  in  the  light  in  which  the  French  am- 
bassador had  stated  it,  and  according  to  what 
were  bis  own  sentiments  likewise ;  upon  which, 
as  it  was  feared  that  snch  usage  miffbt  make 
an  ill  impression  upon  the  minds  of  the  people, 
the  clothes  were  again  restored  ;  and  this,  he 
averred  to  me,  was  tbe  whole  of  tbe  truth,  as 
far  as  it  ever  fell  under  bis  knowledge. 

«<  For  myself,  1  must  do  this  unhappy  cri- 
minal the  justice  to  own,  that  he  never  appear- 
ed, during  tbe  course  of  n^y  attendance  upon 
him,  to  be  of  any  other  than  a  soft,  benevolent 
disposition.  His  behaviour  was  always  re- 
nuorkably  mild  and  temperate.  I  could  discern 
DO  resentment,  uo  disturbance  or  agitation  in 
him.  This  indeed  I  feared,  (as  persons  in  his 
melancholy  circura stances  are  generally  apt  to 
think,  that  they  ongbt  to  have  the  preference  in 
aases  of  reprieve  or  pardon)  when  1  was  first  in- 


formed of  In^d  Cromartie's  reprieve ;  and  tlierc- 
fore  in  the  morning  before  I  waited  on  bim,  I 
prepared  myself  to  quiet  and  mollify  bis  mind. 
But  one  of  the  first  things  he  said  to  me  wa*f , 
that  he  was  extremely  glad  tbat  the  king's 
mercy  had  been  shewn  to  lord  Cromartie.  My 
lord,  says  I,  I  hope  you  do  not  think  you  hava 
any  injustice  done  to  yon  ?— His  answer  was, 

*  Not  the  least :  I  have  pleaded  guilty,  I  en« 
'  tirely  acquiesce  in  the  justice  of  my  sentence, 

*  and  if  mercy  be  extended  to  another,  I  can 
'  have  no  reason  to  complain,  when  nothing 

*  but  justice  is  done  to  me.    I  do  not  believe, 

*  that  my  not  being  reprieved  is  owmg  to  snr 

*  defect  of  clemency  in  the  king,  who,  by  all 
'  tbe  accounts  I  ever  received,  n  a  very  merri- 
'  fill  prince ;  nor  that  It  springs  horn  any  psiv 
'  ticnlar  resentment  or  prejudice  against  ne, 

*  either  in  his  majesty  or  m  tbe  duke ;  but  finom 
'  aome  distinctkm  that  they  thought  there  wan 
'  in  tbe  circumstances  of  lord  Cromartie's  gutH 

*  and  mine,  or  else  from  the  public  demand  fiiif. 

*  justice,  which  made  it  unfit  tbat  two  out  of 
'  three  ahonld  be  reprieved.'  From  thiawaj 
of  thinking  and  discoursing,  he  never,  lo  mj 
knowledge,  varied  to  the  last 

*'  I  must  add  here  another,  aud  I  think  a 
great  and  uHquestkNinble  instance  of  lord  Kil« 
mamock's  ins[enuiqr-  He  had  been  cbar^, 
and  be  imagined  without  a  just  foundation, 
with  havmg  uttered  a  lalshood,  when  be  said 
in  his  speech  at  the  bar  of  the  Hoose  of  Lords^ 
that  it  was  very  easy  for  him  to  have  escape^. 
This  be  still  tbougfalt  was  true  upon  the  rebel 
army's  first  giving  way,  as  the  grestest  part  oC 
that  body  actually  dkl  escape,  with  whom  ha 
was  joined.  But  after  be  had  separated  him« 
self  from  them,  and  was  advanced  any  consi« 
derable  way  towards  the  king's  troops,  he  be- 
lieved tbat  bia  eaoape  was  not  practksable. 
But  though  he  hoped  that  this  would  clear  him 
from  the  imputation  of  havug  wilfully  preva- 
~  in  the  instance  already  msntk>nsd ;  yet 


ha  owned,  that  in  another,  induoed  by  tbe  leva 
and  snong  dears  of  Ufe,  be  bad  grossly  falsi- 
fied. The  case,  as  be  reprcsented.it  to  ms^ 
was  thus :— be  bad  asserted  m  his  speech,  tbat 
though  he  coukl  have  escsped,  he  did  not 
chuse  it,  bcoause  tbe  consequences,  in  an  m- 
stant,  appeared  to  bun  more  terrible,  nnora 
shocking,  than  the  most  painful  or  ignonunoos 
death ;  and  therefore  he  chose  to  surrender  and 
commit  himself  to  tbe  kins's  mercy,  rather 
tbsn  to  throw  himself  into  the  hands  of  a  lb« 
rogo  power,  the  natural  enemy  to  his  country  ; 
with  whom  to  have  merit,  be  mast  persist  in 
continued  acta  of  violence  ta  his  principles,  and 
of  treason  and  rebeUion  agahnl  his  king  and 
country  :  but  the  real  truth  was,  that  he  bud 
no  intention  at  all  to  snnnender,  and  tbat  his 
only  view  was  to  facilitate  his  escape ;  for  that 
be  thought  the  body  towards  which  he  advanc- 
ed, were  not  the  king's,  but  Fits-Jamea's' 
horse ;  and  that  if  be  could  reneh  them,  by 
mounting  behind  one  of  the  dragoons,  bis 
escape  would  have  bc«;n  mors  certain,  than,  aa 
he  wtfft  then  on  foot,  it  appeared  to  him  in  Us 
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present  sitoatioQ  to  be ;  though  be  did  not  find 
Lis  strength  or  spirits  in  any  considerable  de- 
gree impaired.  This,  he  thought,  as  it  rela/ted 
to  his  inward  intention  only,  could  not  be  dis- 
ooTered  but  by  his  own  confeasion,  nor  known 
to .  any  but  God  and  his  own  conscience.  But 
he  was  willing  to  unburden  bis  soul,  and  purge 
it  of  its  const  secret  guilt ;  and  therefore  preswd 
it  upon  me  in  a  particular  manneri  ano  espe- 
cially on  the  ?ery  day  before  he  Was  executed, 
dot  to  forget  to  publish  to  the  world  this  cir- 
oumstance;  because,  as  he  had  solemnly  ^ut- 
tered, before  so  august  an  assembly  as  the 
House  of  Lords,  a  direct  and  known  untruth, 
he  thought,  if  he  should  die  without  a  retrac- 
tion of  it,  and  a  public  acknowledgment  of  bis 
offence,  be  must  be  considered  as  one,  who  pre- 
aamed  to  appear  before  the  tribunal  of  God 
with  a  lie  in  his  mouth.  And  here  1  cannot 
help  thinking  myself  bound,  in  justice  to  lady 
&ilmarnock,  to  declare  (and  it>  is  most  proper 
to  do  it  in  this  place,  because  it  will  probably 
finU  more  credit,  after  such  a  striking  instance 
of  the  late  lord  Kilmarnock's  conscientious  re- 
gard to  truth,)  that  he  said  to  me,  though  she 
was  bred  in  different  sentiments,  that  he  thought 
her  now  more  inclined  to  W  biggish  than  Jaco- 
bite principles.  And  the  rererend  and  ho- 
nourable Air.  Home,  and  Mr.  Ross,  his  lord- 
ship's solicitor,  desired  me  to  inform  the  world 
of  another  thing,  which  he  had  expressly  men- 
tioned to  them,  vis.  That  instead  of  exciting 
him  to,  she  had  dissuaded  him  from  enterhtg 
into  the  late  wicked  and  horrid  rebellion. 

'I  As  the  public  will,  in  all  probability,  be 
ourious  to  know  what  were  lord  Kilmarnock's 
sentiments  concerning  death,  and  the  particular 
kind  of  death  which  he  expected,  in  pursuance 
of  his  sentence,  would  be  iniicted  on  him  ;  I 
shall  relate  the  substance  of  the  discourses  that 
passed  between  us,  upon  these  great,  and,  to 
the  generality  of  the  world,  most  terrifyu^ 
•nbjects. 

«vOtt  Monday,  Au^st  11th,  general  Wil- 
liamson desired  me,  m  the  gentlest  terms  1 
could  use,  to  Jet  him  know  that  he  had  received 
the  order  for  his  and  tord  Batmerino's  execn- 
tiMi.  1  at  first  declined  this  ungrateful  office, 
and  loid  him  that  1  was  so  shocked  at  it,  that  f 

oould  not  think  of  delivering  the  messag>e  my-    whwih^tw.    ahh  **<»  •^•fy   -»—  - ^..^>^, 

felf,  but  would  endeavour  to  prepare  the  un-  |  abont  ten  in  the  nnoming,  the  sheriffs  wouM 


And  as,  upon  this,  the  general  immediately  eu'* 
tered  the  room,  1  acquainted  him,  that  lord 
Kilmarnock  knew  already  what  he  intended  to 
inform  him  of;  that  he  was  therefore  at  pre- 
sent under  no  necessity  of  saying  any  thing 
fiirther  about  it;  because  the  once  relating 
such  a  melancholy  circumstance  was  folly  suf-- 
ficient.       ' 

*<  Lord  Kilmarnock  received  this  news  with 
the  outward  behaviour  of  a  man,  that  knew  and 
felt  the  importance  of  the  scene  of  death,  but 
without  any  marks  of  disorder,  without  any 
unbecoming  anxionsness  or  terror.  And  to  es- 
tablish and  support  him  in  his  present  quietude 
of  mind,  I  told  him.  That  all  roaukind  were 
really  under  sentence  of  death,  though  the^ 
knew  not  the  manner  or  precise-  time  when  it 
would  be  executed ;  it  might  be  to  any  one  as 
soon  or  sooner  than  his  own ;  that  they  not 
expecting  it,  nor  having  such  timely  and  certain 
notice  of  it,  might  die  wholly  unguarded  and 
unprepared ;  while  he  had  warning,  and  the 
most  awakening  motives  to  fit  himself  in  the  best 
manner  possible  for  this  grand  and  decisive 
event.  He  said,  That  he  had  never  been  a  li- 
bertine in  principle,  during  all  the  time  that  he 
was  most  inconsiderate  and  licentious  in  hia 
conduct ;  that  he  had  always  firmly  believed  the 
great  truths  of  God'sbeing,  and  providence,  and 
a  future  state  of  rewards  and  punishments  for 
virtue  and  vice ;  and  that  he  bad  not  been  tn- 
volTed  in  the  fasbionablescepticisro  of  the  times 
with  respect  to  Christianity ;  that  he  was  there- 
fore naturally  concerned,  and  chieffy  concern- 
ed, about  the  consequences  of  death,  m  compa- 
rison of  which  he  thought  the  thing  itself  a 
trifle ;  that  as  to  the  particular  manner  of  hia 
death,  he  thought  he  had  no  great  reason  to  he 
terrified,  for  that  the  stroke  appeared  to  be 
scarce  so  much  as  the  pain  of  drawing  a 
tooth,*  or  the  first  shock  ot  the  cold  bath  opoa 
a  weak  and  fearful  temper.  And  when  general 
Williamson,  upon  the  Saturday  preceding  his 
execution,  gave  htm  a  minute  detail  of  all  the 
circumstances  of  solemnity  and  outward  terror 
that  would  accompany  it,  he  heard  it  with  as 
much  shew  of  composure,  as  a  roan  of  a  tender, 
compassionate  spint  would  read  the  acconnt  of 
it,  in  an  instance  where  he  was  not  personally 
concerned.    He  was  told,  That  on  Monday, 


ftrtonate  lord,  by  divesting  mm  as  far  as  I 
oould  ofall  hope  of  life,  Rmt  his  informing  him  of 
it  when  he  canae  to  diseharge  me  from  my  at- 
teodaBce.  And  indeed  to  svppress  alt  glimmer- 
iigs  of  such  hope  #8S  the  mam  drift  and  bent  of 
mydisooerse;  and  linteBdedtogoBOforther: 
but  finding  him  m  a  restgned  and  calm  temper, 
I  told  him,  as  the  general  was  comtng  np,  that 
he  troirfd  seethe  vast  importance,  nay,  the  ab- 
ailiitenecessity,  of  attending  senously  to  what 
I  had  heen  saying  about  his  diligent  and  con- 
■Itetprdparation  for  death,  by  ivhat,  as  1  appre- 
heilded,  he  wooM  soon  hear.  Be  immediately 
asked  me.  Whether  the  warrant  for  his  execu- 
tion was  come  down  ?  I  told  him  it  was.  and 
tl|«t  the  day  fi&ed  waa  the  Monday  fofiowiog. 


come  to  demand  the  prisoners,  who  would  be 
delivered  tliem  at  the  gate  ef  the  Tower;  that 
firom  thence,  if  then*  lordships  thought  proper, 
they  should  walk  on  foot  to  the  house  appoint- 
ed on  Tower-hill  for  their  reception,  where  the 
rooms  would  be  hung  with  black,  to  make  the 
more  decent  and  solemn  appearance,  and  that  the 
scaffold  also  would  be  covered  with  black  cloth  ; 
that  his  lordship  might  repose  and  prepare  him- 
self, in  the  room  fitted  up  fi>r  him,  as  long  as  he 
thought  it  convenient,  remembering  only,  that 
the  warrant  for  the  execution  was  limited  to,  and 
consequently  expired  at  one  o'clock ;  that  be- 
cause of  a  complaint  made  by  the  lord  Ken- 
mure,  that  the  block  was  too  low,  it  was  order- 
ed to  be  raised  to  the  height  of  two  feet ;  that 
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it  mi{;htl)e  the  more  firmlj  fixed,  inrops  would 
be  placed  directly  upder  U,  that  the  certainty 
ur  decency  of.  the  execution  oiight  not  be  ob- 
structed by  aoy  coocuision,  or  sudden  jerk  of 
the  body.  All  this  lord  Kilmarnock,  without 
the  least  visible  emotion,  ejf(»re8sed  bis  satisfac- 
tion in  :  but  vhen  the  general  tokl  him,  that 
two  mourning  hearses  would  be  provided,  and 
placed  close  by  the  scaflfold,  that  when  the  bead 
was  struck  off,  the  coffins  might  soon  be  taken 
out  to  receive  the  bodies;  he  said,  Tbsl  he 
thought  it  ^ould  be  better  for  the  coffin  to  be 
U);on  the  scaflold^  for  by  that  means  the  bodies 
would  be  still  sooner  removed  out  of  sighl.  And 
|)einf^  further  ioforsaed,  that  an  executioner  wnt 
nrovided  that  would  perform  bki  work  dextcrswi 
jy,nnd  tliat  be  was  a  very  good  soKof  a  dmb  ; 
my  lord  aQ/»wered,  '  General,  this  is  one  of  tbe 

*  worst  eirenmstances  that  yoo  could  have  ae«- 

*  tioned ;  I  oaanoC  thnnngbly  like,  lor  aiwh 

*  business,  yonr  good  sort  of  men :  for  one  of 

*  that  character,  1  apprehend,  musi  ben  temter- 
'  bcnrted   and    cooipiisMsnale  man,    and*  a 

*  rougher  and  less  sewiible  teniper  night  per* 

*  haps  be  fitter  to  be  employed/  Atler  this 
lord  Kitmamoek  desirsd,  tW  femr  peranns 
might  he  appointed  to  iwceive  the  head,  when 
it  was  severed  from  the  body ,  in  «  sed  eloth, 
thai  it  nugbt  not»  as  he  had  been  inferdned  was 
tlie  ease  in  some  fomer  SKeootions,  roll  aboat 
the  aeafibid,  and  be  thereby  mangled  and  dia* 
figured:  for  that  though  tius  was,  in  eompari- 
aoQ,  bat  a  small  circamstanoe,  he  was  not  will- 
ing that  his  body  should  appear  with  any  iintte>- 
cesaary  indecency,  aAer  the  just  sentence  of 
tbe  law  was  satisfied.  1  could  not  perceive, 
but  that  he  talked  of  all  these  particuiari  with 
ease  and  fireedom,  thaogh  the  rektion  of  them, 
1  remember,  made  me  tremble ;  chiefly  be- 
cause 1  feared  thai  they  would  produce  in  hmi 
^me  perturbation  and  distrem  of  mind.  It  is 
proper  for  me  to  add,  that  when  he  was  told 
his  head  would  be  held  np  to  the  mnltitode, 
and  public  praclaaaation  made  that  this  was 
the  head  of  a  traitor ;  he  replied,  That  this  he 
knew  to  be  usual  on  all  each  occasions,  and 
spake  of  it  as  a  thing  that  was  of  no  signifi- 
caocy  in  the  affiur  at  all,  and  did  not  in  the 
least*  affect  him :  and  I  never  heard,  either 
befisre  or  aller  he  was  delivered  into  the  cus- 
tody of  the  slierifis,  that  he  mtimated  the  least 
coocem  to  have  this  part  of  the  dismal  oere* 
mony  dispensed  with.  All  lord  Kifanamock's 
friend**  i^ho  attended  him  in  his  kist  momenti, 
are  ready  to  concur  with  me  in  makuig  the 
same  declaration,  that  we  never  expected  it 
woaki  have  beoi,  and  waodersd  it  was, 
omitted. — AAer  tbe  esnversation  above- men- 
tioni'd  between  lord  Kiimamoek  and  general 
Williaauon,  I  thought  it  proper  Is  advise  him, 
to  think  frequently  on  the  outward  apparatva 
and  Ihrmahttes  that  would  attend  faw  death ; 
that  tliese  oircusBStances,  striking  to  sense, 
niigbt  impress  bis  mind  with  horror,  and  dis- 
arm him  of  part  of  bis  rcaololioB,  if  he  was 
not  by  reflection  thorooghly  prraarad  hr  the 
aeene;  hul  that  if  they  were  hahitvated  ta  the 


mind,  they  would  in  si  ^reat  measnre  lose  their 
influence,  and  be  considered  as  no  more  than 
the  ap|>endag^es  oi'  a  subject  vastly  more  great, 
aud  worthy  his  cootem|ilation.  And  he  de- 
clared, on  tbe  morning  of  his  execution,  That 
he  had  taken  this  method  with  himself,  and 
hoped  that  these  things  would  discompose  him 
but  little,  nor  create  any  weakness  or  indecency 
in  his  behaviour.  He  allowed,  with  me,  That 
they  were  nothing  so  terrible  in  themselves,  as 
the  dying  sfter  a  clispiritiug  and  lingering  dis* 
temper,  in  a  silent,  melancholy,  darkened  room, 
with  languid'  aud  exhausted  spirits,  and  his 
friends  standing  round  bim,  witli  lively  marks 
of  sorrow  and  anguish  in  their  countenances, 
expecting  and  deploring  his  /hte. 

*^  I  now  come  to  the  conclusion  of  this  dia- 
msl  scene,  bis  behaviour  on  the  day  of  hia  exo* 
cation.  I  attended  him  in  the  morning  ahoot 
eight  o'clock,  and  Ibaad  him  in  a  most  calm 
and  hi^pj^  temper,  without  any  disturbance  or 
confusion  in  his  mind,  and  with  apparent  marks 
of  ease  and  aarenity  in  his  aspect.  And  that 
tho  world  may  the  heUer  judge  of  the  pro- 
priety of  bis  bshavionr  from  that  time  to  tha 
time  of  bis  death,  I  shall  first  declare,  what  bia 
professed  seniiaBenIs  were  concerning  himaelf, 
asd  the  manner  in  which  he  chose  to  die ;  and 
then  briefly  point  oat  what,  in  my  opiniooi 
was  the  utnMat  deceney  of  conduct  in  one  ia 
his  circumstaaosa,  ander  the  ia^iresswn  of  soch 
santimenti  and  principles.  I  had  observed  to 
htm,  that  to  anect  to  brave  death,  when  be 
justly  suliered  for  his  crimes,  could  have  no 
show  of  a  true  decorum  in  it ;  and  that  to  mani-' 
fest  no  eoncsm  at  all,  where  the  consequence 
was  so  awfiil,  and  the  stake  infinite,  was,  in 
same  degree,  unbecoming  even  m  the  best  of 
mea  ;  that  not  to  fear  at  all,  where  there  was 
great  reason  to  fear,  was  altogether  as  absurd^ 
as  to  he  eztremdy  defected  aad  poiiltanimoos 
where  there  was  ground  of  hope;  and  that 
true  peailenca  was  always  homnle  and  caii<« 
tioas,  and  not  bold  ana  arrogant  He  as- 
sented to  all  ^is,  and  told  m%  further.  That 
for  a  man  who  had  lad  a  dissolute  life,  and  yet 
believed  the  conseyieBoes  of  death,  to  put  on 
soch  an  air  of  darinsfnem  aad  absolute  intre« 
pidity,  must  argue  him  either  to  be  very  stnpid 
or  very  impious.  He  also  told  me,  That, 
though  he  entirely  aeqaiesced  in  the  justice  of 
his  sentence,  and  thought  it  his  doty  wholly  to 
resign  himself  to  the  wise  and  equal  disposals 
of  Providence,  he  had  still  this  clog  upon  bis 
mind^  that  he  conhl  not  be  sore  his  repentance 
was  sincere,  becanse  it  had  never  been  tried. 
I  anawared  bim,  That,  if  he  aimed  at  certainty 
in  this  grand  point,  he  might  unnecessarily 
perplex  and  distrem  his  mind ;  because,  for 
the  very  reason  which  be  bad  assigned,  t.  e. 
for  want  of  proper  opportunities  to  try  and 
prove  the  truth  of  their  repentance,  such  a 
certainty  waa  not  attaiBabie  oy  any  persons  in 
his  condition:  I  advised  bim  therefore  to 
search  serionlily  and  strictly  into  himself,  not 
soiReripg  himself  to  be  amused  and  imposed 
upon  io  an  afiiur  of  fuch  iofijiite  importance; 
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ftDd  if  le  fouDil,  after  makiogf  this  eD(|uify, 
that  he  had  more  ground  to  hope  that  bis  re- 
pentance was  sincere,  than  be  bad  to  fear  that 
It  was  insincere,  the  consequence  would  be, 
that  he  must,  upon  the  whole,  ha?e  more  rea« 
son  to  hope  than  fear :  and  thb,  in  my  opinion, 
was  the  highest  pitch  to  which  I  couhl  attempt 
to  raise  him.  Let  us  see  now,  what  kind  of 
behaviour  was  mos^  just  and  decent  in  a  per- 
son, who,  upon  this  foundation,  professed  him- 
aelf  to  have  a  preponderance  of  hope,  but  mixed 
with  diffidence  and  fear.  It  must  sorely  be 
resigned,  hot  awfa) ;  free  from  an  eartreme  of 
de^Mtedoess,  but  not  eager  and  rapid  to  meet 
death.  Such  a  considerate,  calm  bomilitv, 
and  tendemeas  of  spiiit,  would  be  the  only  fit 
behaTiour,  after  having  made  the  proleasions 
above-meatwned,  in  one  that  was  but  per- 
■onating  a  feigned  chtracter :  the  contrary 
would  M  condemned  in  a  mere  fictittons  renre- 
aentation,  and  theRfbra  cannot  be  approvea  in 
the  real  scene  of  death. 

*'  And  this,  which  I  have  shewn  was  the 
enly  decent,  was,  in  ftct,  the  true  deportment 
ef  lord  Kilmarnock:  ^He  eontinued  all  the 
■Mwning  of  his  exeeotion  in  the  same  unilbrm 
temper,  unraffledy  and  without  any  sudden 
Tioisaitudes  and  starts  of  passion.  This  re- 
markably appeared,  when,  soon  after  I  had,  at 
his  own  desire,  made  m  short  prayer  with  him, 

£»eral  Williamson  came  to  inform  him,  that 
esheriia  waited  lor  the  prisoners:  for,  at  re- 
eeiving  this  awfiil  si^nmons  to  go  to  de«th,  be 
was  not  in  the  least  startled,  but  said,  (calmly 
mud  gracefully)  « General,  I  am  mdy ;  I  will 
follow  yon.'  At  the  foot  of  the  first  stain  he 
net  and  embraced  lord  Balmerino,  who  greatly 
said  to  him,  *  My  lord,  1  am  heartily  sorry  to 
have  your  company  in  this  expedition.'*  From 
thence  he  walked,  with  the  uaual  formalities, 
to  the  Tower-gate,  and,  after  being  delivered 
into  the  custody  of  the  sherifls,  to  the  house 
provided  on  Tower-hill,  with  a  serenitVy  mild- 
ness, and  dignity,  that  greatly  anrprised  and 
affected  the  spe«tators.  And  as  one  of  the 
things  that  passed  there,  most  worthy  the  pub- 
lic notice,  waa  the  short  mterview  he  had  with 
lord  Balmerino ;  I  shall  relate  the  whole  sub- 
stance of  their  conversation,  to  the  bert  of  my 
remembrance,  without  addition  or  diminutiou ; 
and,  as  far  as  1  can  poMibly  recollect,  in  the 
very,  words  themselves. 

*'  *  Balm,  My  lord,  I  b^  leave  to  ask  your 
brdsbip  one  question. 

**  *  tUm.  Toany  queation,  my  lord,  that  you 
■hall  now  think  it  proper  to  aak,  I  believe  I 
shall  see  no  reason  to  decline  giving  an  answer. 

'« •  Bairn.  Why  then,  my  lord,  did  you  ever 
see  or  know  of  any  order,  signed  by  the  prince, 
[meaning  the  Prctender'a  son]  to  give  no 
quarter  at  the  battle  of  Cnlloden  f 

**  *  KUm»  No,  my  lord. 

^'^Balm.   Nor  I  neither;  and therefiire it 

*  «•  These  particnlar  werds  ]  myself  did 
not  hear,  bat  was  informed  of  them  by  Mr. 
Jameson." 


seems  to  be  an  invention  to  justify  their  own 
murder,  or  murderous  scheme  (one  of  tiie  two 
expressions  I  am  certain  waa  made  use  of). 

'( '  Kilm.  No,  ray  lord,  1  donot  thmk  that  this 
inference  can  be  drawn  fix>mit;  because, 
while  I  was  a  prisoner  at  Inverness,  1  was  in- 
formed by  several  officers,  that  thm  waa  snch 
an  order,  signed  George  Mmray ;  and  that  it 
was  in  the  duke's  enstooy. 

«*  *  Lord  George  Murray !  replied  lord  Bal- 
merino, why  then  they  anonid  not  charge  it 
upon  the  pnnoe.' — After  this  be  took  his  leave, 
embracing  lord  Rilmemeck  with  tiie  same 
kmd  of  noble  end  generous  compliment  as  be 
had  naed  before,  wA  in  werds  somewhatdiffe* 
rent:  « My  dear  lord  Kilmarnock,  I  am  onlj 

*  eorry,  that  I  cannist  pay  all  this  reckoning 

*  alone;  once  more^ftrewelfiMr  ever!'  I  have 
eonsnlted  Mr.  Heme,  Mr.  Rom,  and  Mr.  Jame- 
son, who  were  all  present  at  this  conference  ; 
and  are  reedy  to  attest,  if  required,  that  thisia 
a  tme  aceoiuit  ef  it. 

^  I  then  desned  lord  Kilmarnock,  that  he 
would  allow  me  te  deckue  in  his  name  to  the 
sheriflby  and  all  persona  there  present,  the  sub- 
stance of  the  proreasiena  and  aeknowledgmente 
which  he  bad  so  often  repeated  to  me ;  audi 
which  were  more  hugely  contained  in  a  paper, 
that  he  had  left  to  be  pnUiahed  after  his  death : 
and  my  declaration  was  in  words  to  this  elfoct ; 
Lord  Kilmarnock  acknowledges  king  Gemge  to 
be  the  enlv  rigfatftil  and  lawful  king  of  these 
realms ;  that  he  engaged  in  the  h^  wicked 
and  unnatural  rebdlien  against  his  conscience  ; 
he  confesses  the  great  guilt  of  it  with  deep 
shame  and  contrition ;  and  asks  pardon,  for  hie 
offence,  of  God,  his  king,  and  country ;  and 
declares  it  to  be  bis  sincere  resolution  to  pray 
for  tbe  prosperity  of  king  Oeorse,  the  establish* 
ment  or  bia  royal  house,  and  the  peaoe  and 
welfiuv  of  his  country,  with  his  dyin^  breath. 
To  this  the  unfortunate  lord  gave  bis  assent, 
and  signified  to  the  sherifls,  that  the  onlj 
genuine  |mper,  that  be  had  left  behind  him,  wee 
lodged  with  me,  and  committed  to  my  care. 
The  time  being  now  pretty  far  advanced  (as  I 
hinted  to  hit  lordship  b^  the  sberifi^s  desire),  1 
told  him,  that  after  having  taken  a  few  minutee 
to  compose  himself,  1  thought  it  vrould  be 
proper  to  allow  me  to  pray  with  him,  and  then 
proceed  to  tbe  scaffold.  After  this  I  addressed 
myself  to  the  spectators  of  this  mournful  scene,  < 
to  join  widi  me  fervently  in  this  last  solemn 
office,  and  in  recommending  the  soul  of  an  un- 
happy peraon,  who  gave  so  iamay  Kvely  marks 
of  nis  sincere  penitence  for  the  crime  of  his  re- 
bellion, to  the  meroy  of  God ;  with  which  re- 
quest they  all  readily  complied.  I  need  add 
nothing  nMre,  but  that  as  lord  Kilmarnock  had 
eften  protested,  that  he  woidd,  in  his  last  mo> 
ments,  pray  for  his  king  and  country,  towards 
the  ooncluaion  of  my  prsyer  for  him,  I  ofiiered 
up  the  foUewing  petitions  te  that  pnrpoae; 
which  he  had  bmre,  in  the  Tower,  ezpreascd 
bia  intire  satieftMrtion  in.    *  And  we  now,  Irom 

*  enr  hearta,  and  at  theferticttlar  d^bhre  of  thy 

*  serventi  npen  whose  nooount  especially  we 
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*  pmimie  at  this  time  to  address  tby  throne, 

*  and  offer  up  our  aoited  ferrent  prayers,  that 

*  thou  wouldst  preserve,  bless,  and  honour  our 

*  only  rightful  sovereign  lord  king  George ; 

*  Ihat  thou  wouldst  crown  him  with  glory  and 

*  renown ;  that  in  his  rei^  there  may  be  abon- 

*  dance  of  peace ;  that  his  royal  progeoy  may 
'  long  sit,  with  lostre  and  dignity,  upon  the 
'  throne  of  these  kingdoms,  undisturbed  by  re- 
'  hellions,  and  the  tumults  of  seditious  and  vio- 
'  lent  men ;  and  that  our  holy  religion,  and  in- 
'  estimable  British  liberties,  may  be  transmitted 

*  down  secure  and  sacred  to  our  posterity,  even 

*  to  the  latest  generations.'  After  prayer  was 
ended,  lord  Kilmarnock  took  his  last  farewel  of 
the^^ntlemen  who  attended  him,  in  a  very  af- 
fectionate manner;  and  went  out  of  the  room, 

£  receded  by  the  sheriffs,  and  accompanied  by 
^  is  firiends.  And  lam  informed  of  toe  follow- 
ing  |Mirticnlar  by  Mr.  Home,  that  as  he  was 
stepping  into  the  scaffold,  notwithstaodiog  the 
gr«a  pains  he  had  taken  to  familiarise  the  out- 
ward apparatus  of  death  to  his  mind,  nature 
still  recurred  upon  him :  so  that  being  struck- 
with  such  B  variety  of  dreadful  objects  at'once, 
the  multitude,  the  block,  his  coffin,  the  execn- 
tioner,  the  instrument  of  death,  be  turned  about, 
and  said,  «*  Home,  this  is  terrible !"  This  ex- 
pression, so  suitable  to  the  awful  occasion,  must, 
to  all  who  know  the  human  heart,  appear  to  be 
nothing  else  than  the  language  of  nature,  and 
was  far  from  being  a  mark  of  unmanly  fear ; 
being  pronounced  with  a  steady  countenance 
and  firmness  of  voice,  indications  of  a  mind  un- 
broken and  not  disconcerted.  His  whole  be- 
haviour was  so  humble  and  resigned, ,  that  not 
only  bis  friends,  but  every  spectator  was  deeply 
moved ;  even  the  executioner  burst  into  tears, 
and  was  obliged  to  use  artificial  spirits  to  sup- 
port and  strengthen  him.  After  having  talked 
with  his  lordship  a  considerable  time,  to  support 
him  in  bis  penitence  and  resignation,  I  em- 
braced, and  left  him  iu  the  same  calm  disposi- 
tion, having  quitted  the  scaffidd  some  minutes 
before  bis  execution.  And  as  to  his  behaviour 
afterwards,  I  refer  to  the  following  account,  in 
which,  I  think,  I  may  thoroughly  confide, 
vbicb  was  communicated  to  me  by  Mr.  Jame- 
son, who  attended  him  to  the  last. 

*'  Spectators  at  a  distance,  not  knowing  the 
true  cause  why  the  stroke  was  retarded  for 
some  minutes  longer  than  they  expected,  as- 
cribed it,  to  pusillanimity :  But,  in  reality,  that 
delay  was  owing  to  a  few  trivial  circumstances 
which  might  have  been  omitted,  bad  it  not 
been  necessary  to  mention  them,  in  order  to 
▼indicate  the  behaviour  of  that  noble  penitent, 
which  waa  uniformly  conducted  by  the  rules  of 
just  decorum,  from  all  imputation  of  unmanly 
ftar  in  the  critical  moment.  My  lord's  hair 
having  been  dressed  in  a  bag,  it  took  some 
time  to  undo  it,  and  put  it  up  in  his  cap.  The 
tucking  his  shirt  under  the  waistcoat,  that  it 
might  not  obstruct  the  blow,  was  the  occasion 
of  some  further  small  delay.  But  as  soon  as 
these  preliminaries  were  adjusted,  his  lordship 
gave  the  executioner  notice  what  should  be  the 
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si^al,  took  out  a  paper  containing  the  beads 
ot  his  devotion,  went  forward  to  his  last  stage, 
and  decently  kneeled  down  at  the '  block. 
Whether  it  was  to  support  himself,  or  as  a 
more  convenient  posture  lor  devotion,  he  bap* 
pened  to  lay  his  hands- with  his  head  upon 
the  block  ;  which  the  executioner  observing, 
prayed  his  lordship  to  let  his  bands  fall  down, 
lest  they  should  be  mangled,  or  break  the  blow. 
Then  he  was  told,  that  the  neck  of  his  waist- 
coat was  in  the  way  ;  upon  which  he  rose  up, 
and  with  the  help  of  one  of  his  friends  (Mr. 
Walkinshaw  of  Scotston)  had  it  taken  off. 
This  done,  and  the  neck  made  bare  to  the 
shoulder,  he  again  kneeled  down  as  before. 
And  what  sufficiently  shews  that  he  enjoyetl 
full  presence  of  miod  to  the*  lest,  Mr.  Home's 
servant,  who  held  the  cloth  to  receive  the  head, 
beard  him  direct  the  executioner,  thai  in  two 
minutes  he  would  give  the  signal.  That  dread- 
ful interval,  to  his  friends,  who  were  then  upon 
the  rack,  appeared  much  longer,  but  those  who 
measowd  found  it  just  about  two  minutes. 
This  time  he  spent  in  most  fervent  devotion,  as 
appeared  by  the  motioh  of  his  hands,  and  now 
and  then  of  his  bead.  Having  then  fixed  his 
neck  on  the  block,  he  gave  the  aigiial,  his  body 
remained  without  tM  least  motion,  except 
what  was  gjiven  it  by  the  stroke  of  death, 
which  he  received  full,  and  was  thereby  hap- 
pily eased  at  once  of  all  his  pain. 

**  Thus  deservedly  fell,  though  humble  and 
relenting,  tbe  late  lord  Kilmarnock,  a.  sacrifice 
to  tbe  justice  of  his  country. — James  Fosteb." 

"  P.  S.  1  think  myself  oblig[ed,  in  justice  to 
general  Williamson,  and  at  his  desire,  to  de- 
clare, that  lord  Kilmarnock  often  testified  to 
me,  that  he  had  behaved  towards  him  in  a  very 
civil  and  obliging  manner ;  that  upon  the  ge- 
neral's having  desired,  two  days  before  his 
death,  that  when  he  took  his  leave  of  him  on 
Monday,  he  would  do  it  in  such  a  manner,  as 
would  be  an  evidence  to  all  present,  that  he 
was  satisfied  with  his  behaviour ;  his  lordship 
answered,  ^  That  I  will,  genei^l,  you  may  de- 

*  pend  upon  it,  and  in  such  a  way  too,  as  is 

*  becoming  a  gentleman,  and  a  man  of  honoor  ;* 
and  that  Mr.  Williamson  had,  from  the  first, 
spoke  of  lord  Kilmarnock  to  me  with  great 
esteem  and  humanity." 

To  the  Kino's  Most  Sacred  Majesty : 
The  Humble  Petitioii  of  William  late  Earl  of 

KaHABNOCK, 

**Sheweth;  the  |ietitioner  having  met  with 
the  condemnation  justly  due  to  his  crime, 
presumes,  throwing  himself  at  your  majesty's 
feet,  to  implore  vour  majesty's  royal  cle- 
mency, and,  though  Tery  sensible  that  nothing 
can  excuse  or  mitigate  his  crime,  hopes  he  may 
be  considered,  in  your  majesty's  eye,  as  an  ob-. 
ject  of  compassion  and  pity. 

**  His  family's  constant  attachment  to  the 
Revolution  interest  and  that  of  jour  illustrious 
house,  his  fiither*s  zeal  and  activity  in  support 
of  both,  when  attacked  by  your  late  royal  fa- 
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tber's  eneniies  in  1715,  his  own  appearing^  in 
urnifl  (thoueh  theo  bot  young)  under  bis  fa- 
ther, tb*  whole  tenor  of  his  conduct  since  that 
time,  and  the  sentiments  of  duty  and  loyalty 
in  which  he  has  educated  his  eldest  son,  who 
now  has  the  honour  of  bearing  your  ma- 
jesty's commission,  though  no  dimioutton  of 
his  guilt,  may  yet  let  in  a  presumption,  that 
he  has  ofiended  more  from  rashness  and  the 
designs  of  wicked  and  ill-disposed  persons, 
than  from  any  principle  of  disaffection  to  your 
mijestv. 

"  The  petitioner  humbly  be^rs  leave  to  ac- 
quaint your  majesty,  that  be  influenced  neither 
tenant  nor  follower  of  Itis  to  assist  or  abet  the 
rebellion ;  but,  on  the  contrary,  that  between 
the  tinie  of  the  battle  of  Preston,  and  his  un- 
happy junction  with  the  rebels,  he  went  to  the 
town  of  Kilmarnock,  influenced  its  inhabi- 
tants, as  far  as  he  could,  and  by  their  means 
their  neighbouring  boroughs,  to  rise  in  arms 
lor  your  majesty's  service;  which  had  so 
good  an  effect,  that  two  hundred  men  of  KiU 
marnock  appeared  very  soon  in  arms,  and  re- 
mained 80  all  the  winter  at  Glasgow,  or  other ' 
places,  as  they  were  ordered.  And  even  in 
the  midst  of  £iis  greatest  delusion,  when  in 
arms  against  your  sacred  majesty  and  your  au- 
thority, it  was  the  petitioner's  constant  care 
(as  far  as  in  bis  power)  to  protect  your  faithful 
subjects  from  injury  in  their  persons  or  estates. 
He  extended  his  care  to  such  of  yonr  majesty's 
troops  as  had  the  misfortune  of  fallings  into  the 
hands  of  the  rvbels,  both  officers  and  private 
men  finding  better  nsage,  and  their  condition 
being  rendered  more  supportable  through  his 
meanS)  than  it  would  otherwise  have  been  ;  as 
many  of  them  can,  and  the  petitioner  believes 
will,  testify  when  called  upon. 

'*  The  petitioner  was  not  taken,  but  surren- 
dered himself  at  the  battle  of  Culloden,  having 
left  those  he  was  joined  with,  when  they  were 
got  so  far,  that  most  (if  not  .all)  of  them  es- 
caped, except  himself,  who  from  thence  turned 
down  to  the  ground  where  the  dragoons  were 
drawn  up  at  a  coY^slderable  distance,  and  this 
at  a  time  when  he  might  easily  have  made  his 
escape,  b^tni;  near  nobody,  nor  any  in  pursuit 
of  him.  He  chose  submission,  as  far  pre- 
ferable to  obstinacv  in  rebellion.  His  first 
principles  revived  in  his  breast.  He  determined 
rather  to  run  the  risk  of  an  ignominious 
death,  as  the  atonement  of  his  treason,  than  to 
recur  to,  and  become  dependent  upon  a  foreign 
<  power,  that  power  especially  being  the  natural 
enemy  of  his  country,  and  your  majesty  the 
lather  of  it. 

"  Under  these  circumstances,  Sir,  it  is,  that 
the  unhappy^  petitioner  (more  so  from  re- 
morse of  having  violated  nis  allegiance  to  yonr 
majesty,  than  from  the  sentence  he  lies 
under)  dares  to  approach  yonr  throne,  and  im  • 
piore  your  royal  mercy,  and  which  he  hopes 
for,  as  be  cannot  reproach  himself  with  anv 
guilt  precedent  to  this  fatal  breach  of  his 
duty," 


Petitions  to  the  like  eflect  were  presented 
to  the  prince  of  Wales  and  the  duke  of  Cum- 
berland. 

Extract  of  the  late  Earl  of  Kilmarnock's  LetAr 
to  bis  Son  lord  Boyd  :  dated,  Tower,  17 lU 
August,  1746. 

"  Dear  Boyd ; 
*^  I  must  take  this  way  to  bid*  you  farewel, 
and  I  pray  God  may  for  ever  hlesa  you  and 
guide  you  in  this  world,  and  bring  you  to  a 
iiappy  immortality  in  the  world  to  come.  I 
must  likewise  give  you  my  last  advice.  8eek 
God  in  your  youth,  and  when  you  are  old  he 
uiil  not  depart  from  you.  Be  at  pains  to  ac- 
quire i;'oo<i  habits  now,  that  they  may  grow  up 
and  become  strong  in  yon.  Love  mankind^ 
and  do  justice  to  all  men.  Do  good  to  as  many 
as  yon  can,  and  neither  shut  your  ears  nor 
^our  purse  to  those  in  distress  whom  it  is 
in  your  power  to  relieve.  Believe  me,  yon  will 
find  more  joy  in  one  beneficent  actkm,  and  in 
your  cool  mornings  you  will  be  more  happy 
with  the  reflection  of  having  made  any  oue 

Cerson  so,  who  whhout  yonr  assistance  would 
ave  been  miserable,  than  in  the  enjoyments  of 
all  the  pleasures  of  sense  (which  pall  in*  the 
using,)  and  of  all  the  pomps  and  gandy  show 
of  the  world.  Live  within  your  circumstances, 
by  which  means  you  will  have  it  in  ^our  power 
to  do  good  to  others.  Above  all  things,  conti- 
nue in  your  loyalty  to  his  present  majesty,  and 
the  succession  to  the  crown  as  by  law  esta- 
blished. Look  on  that  as  the  basis  of  the  civil 
and  religious  liberty  and  property  of  every  in- 
dividuar  in  the  nation.  Prefer  the  pnblic  in- 
terest to  your  own,  wherever  they  interfere. 
Lbve  your  family  and  your  children,  when  yoa 
have  any  ;'  bnt  never  let  yonr  regard  for  them 
drive  yon  on  the  rock  I  split  upon,  when  on 
that  account  I  departed  from  my  principles^ 
and  brought  the  guilt  of  rebellion  and  civil  and 
particular  desolation  on  my  head,  for  which  1 
am  now  under  the  sentence  justly  due  to  my 
crime.  Use  ail  your  interest  to  get  your  bro- 
ther pardoned  and  brtfught  home  as  soon  as 
possible,  that  his  circumstances,  and^  bad  influ- 
ence of  those  he  is  among,  may  not  induce  him 
to  accept  of  foreign  service,  and  lose  him  both 
to  his  cduntry  and  his  familjr.  If  mon^  can 
be  found  to  suf^rt  him,  I  wish  you  would  afl- 
vise  him  to  go  to  Geneva,  where  his  principles 
of  religion  and  liberty  will  be  confirmed,  and 
where  lie  may  stay  till  you  see  if  a  pardon  can 
be  procured  him.  As  soon  as  commodore  Bar- 
net  comes  home,  enquire  for  your  brother 
Billte,  and  take  care  of  htm  on  my  account.  I 
must  again  recnimmend  yonr  unhappy  mother 
to  you.  Comfort  her,  and  take  all  the  care 
you  can  of  ybur  brothers :  and  may  God  of  his 
mfinite  mercy  preserve,  guide,  and  conduct 
you  and  them  through  ail  the  vicissitudes  of 
this  life,  and  after  it  bring  you  fo  the  habita- 
tions  of  the  just,  and  make  yon  hanpy  in  the 
enjoyment  et  himself  to  all  eternity !" 
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Papeb  delirered  by  the  late  Earl  of  Kilmar- 
KOCK  to  Mr.  Poster,  Sunday  17tk  Aa« 
{pist,  1746. 

*'  As  it  would  be  a  vain  attempt  in  me  to 
apeak  distioctly  to  tbat  gfreat  concourae  of  peo- 
ple, who  will  probably  be  present  at  my  execu  • 
tkm,  I  obose  to  leave  this  behind  me,  as  my  last 
■olemn  declaration,  appealin^^,  tor  my  integrity, 
to  God,  who  knows  my  heart. 

"  I  bless  God,  I  have  little  fear  of  temporal 
death,  though  attended  with  many  outward 
circumstances  of  terror  :  the  greatest  sting  1 
feel  ID  death  is,  that  I  have  deserved  it. 

«(  Lord  Balroerino,  mv  fellow- sufferer,  to  do 
bim  jostioe,  diesia  a  professed  adherence  to  the 
mistaken  principles  be  bad  imbibed  from  his 
cradle.  But  I  engaged  in  the  lebellion  in  op* 
position  to  my  own  principlei,  and  to  those  of 
my  family  ;  in  contradiction  to  the  whole  tenor 
of  my  oondttct,  till  within  these  few  months 
thai  I  was  wickedly  induced  to  renounce  my 
allegiance,  which  ever  before  I  had  preserved 
and  held  invioUble^  1  am  in  little  pain  for  the 
reflections  which  the  inconsiderate  or  preju- 
diced part  of  my  countrymen  (if  there  are 
any  soch,  whom  my  suflfering  the  just  sentence 
of  the  law  has  not  mollified)  may  cast  upon  me 
for  this  confession.  The  wiser  or  more  ioge- 
Booiis  will,  I  hope,  approve  my  conduct,  and 
allow  with  me,  That  next  to  doing  right,  is,  to 
have  the  courage  and  integrity  to  own,  tbat  I 
have  done  wrong. 

*'  Groundless  accusations  of  cnielty  have 
beeo  raised  and  propagated  concerning  me,  and 
ehurfm  spread  among  the  people,  of  my  having 
solialed  lor,  nay  actually  signed  orders  of  ge- 
neral savage  destruction,  seklom  issued  among 
the  most  barbarous  nations,  and  which  my  soul 
abhors.  And,  that  the  general  temper  of  my 
mind  was  ever  averse  from,  and  shocked  at 
gross  instances  of  inhumaniiy,  i  appeal  to  all 
my  friends  and  ao^aintance  who  have  known 
me  most  intimately,  and  even  to  those  prisoners 
of  the  king's  troops  to  whom  I  had  access,  and 
whom  I  ever  hstd  it  in  my  power  to  relieve  ; 
1  appeal  in  particular,  for  m^  justification  as  to 
this  justly  detested  and  horrid  crime  of  cruelty, 
to  captain  Master  of  Rosi,  captain  lieutenant 
Rexon,  and  lieutenant  Oeo^ie  Cuming  of 
Alter. 

'^  These  gentlemen  will,  I  am  persuaded,  as 
fiir  as  relates  to  themselves,  and  as  far  as  has 
laiieo  within  their  knowledge  or  credible  inlbr* 
malioo,  do  me  justice ;  and  then,  surely,  my 
ooontryowD  will  not  load  a  person,  already 
loo  gnihy,  and  unfortunate,  with  andeserved 
infamy,  which  may  not  only  fix  itself  on  his 
own  oharaater,  bat  reflect  dishonour  oo  his 
ftmilf. 

**  I  have  no  more  to  say,  but  that  1  am  per- 
suaded, if  reasons  of  slate,  and  the  demands  of 
public  justice,  had  nermitted  his  mi^esty  to  fol- 
low toe  dictates  or  his  own  royal  heart,  my 
sentence  might  have  been  mitigated.  Had  it 
pleased  God  to  prolong  my  lifefthe  remaindo' 
•f  itabould  have  been  fiuthfnlly  emptoyed  in 


the  service  of  my  justly  offended  sovereign,  and 
ia  constant  endeavours  to  wipe  away  the  very 
remembrance  of  my  crime. 

*•  1  now  with  my  dying  breath  beseech  AU 
mighty  GlHl  to  bless  my  only  rightful  sovereign 
kiag  George,  and  i»reserve  bim  from  the  at- 
tempts of  public  and  private  enemies.  May 
his  majestv,  and  his  iHustrions  descendants,  be 
so  guided  by  the  Divine  Providence,  as  ever  to 
govern  with  thai  wisdom  and  that  care  for  the 
public  good,  as  will  preserve  to  them  the  love 
of  their  suljects,  andsecops  their  right  to  reign 
over  a  free  and  happy  people  to  the  latest 
posterity." 


An  Account  of  the  Behaviour  ov 
William  late  £arl  of  KiLMARi* 
NOCK,  AND  Arthur  late  Lorv 
Balmerino,  from  the  time  of 
their  being  delivered  into  the 
Custody  of  the  Sheriffs  of  Lon- 
don, TO  THE   time  of  THEIR  ExE- 

<:uTiON.  .With  every  remark- 
able Incident   that  happened 

DURING  that  time,  AND  PARTI- 
CULABLT  THE  GONFBRENCB  BE- 
TWEEN  THOSE   TWO   Lords.      As 

TAKEN  DOWN  BY  A  GENTLEMAN 
THEN    PRESENT**      By  AUTHORITY 

OF  THE  Sheriffs. 

Monday  t  August  18, 1740. 

THE  sheriffi  of  London  and  Middlesex  hav- 
ing received  the  usual  writs  for  the  execution  of 
the  lords  Kilmarnock  and  Balmerino  this  day, 
between  the  hours  of  nine  and  one ;  they,  ac- 
companied with  the  two  under-sheriffs,  and  at- 
tended by  the  other  proper  officers,  at  10 
o'clock  went  in  procession  to  the  outward  gate 
of  the  Tower;  and  baring  there  receiv^  of 
the  deuutv-lieulenant  of  the  Tower  the  bodies  of 
those  iorus,  they  then  proceeded  with  them  on 
foot  to  the  late  Transport-office  near  the  sca& 

*  To  the  Fublk.  As  I  officiated  for  one  of 
the  under-sheriffs  the  day  of  the  ezecutioa  of 
the  lords  Kilmarnock  and  Balmerino,  I  had  aa 
opportunity  of  minuting  down  every  thing  that 
passed,  worthy  of  obserration,  upon  that  me* 
lancholy  occasion. — ^Thia  I  did  at  that  time  for 
my  o«vn  curiosity  only,  and  the  following  is  m 
ftithful  relation  as  taken  from  those  minutes  } 
and  which,  at  the  importunities  of  manj  gentle- 
men, 1  have  consented  to  the  publication  of,  im 
order  to  silence  the  many  erroneous  accounts 
that  have  been  published,  and  to  take  off  several 
cruel  aspersions  that  have  been  thrown  out 
touching  the  behaviour  of  thoae  unhappy  lords* 
— 1  have  made  little  or  no  observations  on  the 
narration,  much  less  shall  I  do  it  here ;  being 
satisfied  that  those  whom  the  one  trill  not,  the 
other  cannot  convince.  T.  Foao. 

AUkrmonbury^  Aug^  83, 1746. 
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r»ld,  Mr.  Fosler  and  tbe  Rev.  Mr.  Hume  ac- 
company iog  my  lord  Kiliuamock,  and  the 
chaplain  of  tbe  Towar  and  another  minister 
accompanying^  my  lord  fialmerino:  where, 
upon  their  arriTai,  the  two  lords  were  con- 
ducted into  separate  apartments,  and  their 
friends  admitted  to  see  them. 

My  lord  Kilmarnoclc  spent  bis  retirement  here 
in  a  manner  suitable  to  his  unhappy  circumstan- 
ces, Mr.  Foster  frequently  comibrtitti^  his  lord- 
ship with  seasonable  exhortations ;  his  lordship 
seemed  truly  sensible  of  his  guilt,  shewed  the 
utmost  signs  of  a  sincere  repentance,  and  all 
that  were  present  admired  tne  composure  of 
his  lordship's  mind.  His  lordship,  in  particu- 
lar, recommended  it  to  the  shertfis'^obserfance, 
'  that  he  declared  himself  a  Protestant,  aod 

*  thoroughly  satisfied  with  the  legality  of  his 

*  majesty  king  George's  title  to  the  throne  of 

*  these  realms;  that  be  himself  was  educated 

*  in  these  principles,  and  had  constantly  ad- 

*  hered  to  them,  till  alHer  the  breaking  out  of 
<  the  rebellion,  which  he  heartily  repented  he 
«  ever  engaged  in  ;  and  that  he  prayed  for  the 

*  good  of  his  country,  and  for  the  continuance 

*  of  the  crown  in  his  majesty  and  bis  descend - 

*  ants  till  the  latest  posterity.' 

His  lordship  then  spent  a  few  moments  in 
conversinfi^  with  his  friends,  and  having  re- 
freshed hiinself  with  a  bit  of  bread  and  a  glass 
of  wine,  be  declared  to  the  sherifis,  *  that  be 

*  had  within  this  week  taken  the  Sacrament 

*  twice  in  evidence  of  the  truth  of  bis  repent- 

*  ance.' 

His  lordship  moreover  recommended  it  to 
the  sherifis'  notice,  '  that  what  papers  he  in- 

*  tended  should  be  communicated  to  the  public, 

*  be  had  left  in  the  hands  of  Mr.  Foster  only.' 

About  eleven  o'clock  my  lord  received  a 
message  from  my  lord  fialmerino,  desiring  an 
interview  with  his  lordship ;  which  being  con- 
sented to,  ray  lord  fialmerino  was  intr^uced 
into  my  lord  Kilmarnock's  apartments ;  where 
my  lora  fialmerino,  after  addressiog  himself  to 
his  lordship,  and  thanking  him  for  the  favour  of 
this   conference,  asked  his  lordship,   *  If  he 

*  knew  of  any  order  being  made  oefore  the 

*  battle  of  Culloden,  for  giving  no  quarter  to  the 

*  duke's  army ;'    at  the  same  time  declaring, 

*  That  he  himself  knew  nothing  of  any  such 

*  order.'  To  which  my  lord  Kilmarnock  re- 
plied, *  That  he  knew  nothing  of  any  such 

*  order,  but  that  since  the  battle  of  Culloden 

*  he  hsid  been  inforibed  that  there  was  some 

*  order  to  that  efieot,  siffned  George  Murray, 

*  and  that  it  fell  into  the  bands  of  the  duke  im- 
^  mediately  after  tbe  battle.^  My  lords  Ktt- 
mamock  and  fialmerino  having,  then  sainted 
each  other,  my  lord  fialmerino  bid  my  lord  Kil- 
marnock an  eternal  happy  adieu,  and  with  a 
cheerful  countenance  added,  *  My  dear  lord,  I 

*  wish  I  could  alone  pay  the  reckoning,  and 

*  suffer  lor  us  both ;'  to  which  my  lord  Kilnuir- 
uock  replied,  *  It  was  exeeadiogly  kind  and 
'  generous  in  his  lordship.' 

About  half  an  boor  after  eleven,  my  lord, 
Kilmarnock  with  the  whole  Gompany  kneeled 


down  to  prayers,  Mr.  Foster  performing  the 
office;  after  which  my  lord  having  again  tat 
down  a  few  moments  to  refresh  himself  with  a 
bit  of  bread  aod  a  glass  of  wine,  he  about 
twelve  o'clock  rose,  saluted  his  friends,  snd 
proceeded  to  the  scaflfold,  his  friends  stiH  ac- 
companying him  there. 

As  soon  as  his  lordship  ascended  the  scaffold, 
it  was  easily  to  be  observed  what  impressioa 
his  graceful  deportment  made  upon  the  minds 
of  the  spectators,  to  whom  his  lordship  made 
no  speecn,  but  much  better  employed  bis*  time 
with  Mr.  Foster  in  his  devotions ;  upon  the 
conclusion  of  which  Mr.  Foster  told  his  lord^ 
ship,  *  He  wished  he  had  a  voice  loud  enough 

*  to  inform  this  laige  assembly  with  what  sen- 
'  timents  his  lordship  left  the  world.' 

My  lord  then,  ^\i\\  a  countenanoe  perfect! j 
serene  and  composed,  embraced  fail  friend*, 
and  took  his  final  leave  of  them. 

After  that,  Che  exeoutioner  waa  introdiioed  to 
his  lordship  for  his  forgiveness  for  the  paiihftil 
office  allotted  to  him ;  which  his  lordship  readi- 
ly granted,  and  gave  him  a  purse  of  gold,  de- 
sired him  to  have  courage,  and  acquainted  him, 
that  *  the  signal  for  the  stroke  should  be  the 
'  dropping  of  a  handkerchief.' 

His  lordship  then  prepared  himself  for  the 
block,  and  having  with  the  assistaoce  of  his 
servant  taken  off  bis  ooat,  and  the  bag  from  his 
hair,  his  lordship  then  put  his  cap  on,  and  under 
it  tucked  up  his  hair;  but  his  lordship  after- 
wards perceiving  the  cap  was  too  large  to  bind 
up  his  hair,  and  fearing  lest  by  that  means  the 
blow  might  be  intercepted,  he  requested  a 
eentleman,  who  was  near  him,  to  pin  it  doaer  ; 
during  which,  that  gentleman  having  wished 
his  lordship  the  continuance  of  his  resolntioo 
till  he  shoilld  meet  with  eternal  happiness,  his 
lordship  thanked  him,  and  with  great  tranquil- 
lity added,  *  that  he  found  faimaelf  perfectly 

*  easy  and  resigned.' 

His  lordship  then  kneeled  down  at  the  liloek, 
and  having  with  great  fervency  prayed  for 
about  six  minutes,  submitted  himself,  and 
dropping  the  sisrnal,  the  executioner  at  one 
blow  severed  his  head  from  his  body ;  the  bead 
was  received  into  a  piece  of  scarlet  baize,  and 
with  the  body  deposited  in  a  coffin,  and  de- 
Inreredto  his  lordship's  friends;  on  which  ooffia 
was  the  following  inscription,  Willialmus  Do- 
minus  de  Kilmarnock  deeoUatns  18  die  Au- 
gusti,  1746.  iEtatissuce  43. 

After  the  execution  was  over,  it  was  re* 
marked  by  several  persons,  that  the  bead  was 
not  held  up  and  exposed  by  the  executioner ;  it 
was  my  lord's  particular  request  it  might  not 
be  so,  and  the  law  doea  not  require  it, — ^The 
only  reason  that  can  he  assigned  tor^exposiiig^ 
the  head  ^as  has  been  frequently  but  not  always 
the  case)  is  tosatiafy  the  people  that  the  execu- 
tion has  been  done ;  but  in  order  to  give  them 
a  greater  satisfaction,  the  sherifis  directed  that 
every  body  upon  the  scaffi>ld  ihottld  kneel 
down,  that  they  might. see  the  execution  itself 
performed,  a  ceremony  never  practised  before^ 

Daring  this  time  the  scafibld  was  pat  i» 
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order  for  the  execution  of  the  lord  Balmerioo. 
The  noder-sheriff  that  attended  during  the  fint 
execution  went  to  my  lord  Balmerino's 
aparlmenti,  as  a  notice  to  bis  lordship  that  his 
time  was  come ;  upon  whose  entrance  his 
lordship  said,  ■  I  suppose  inv  lord  Kilmarnock 

*  is  no  more ;'  and  having  asked  how  the  execu- 
tioner had  perfbnned  his  dutVi  his  lordship 
upon  receifing  the  account  said,  '  Then  it  was 

*  well  done ;  and  now,  gentlemen,'  said  his  lord- 
ship, *  1  will  detain  you  no  longer,  for  I  desire 

*  not  to  protract  my  life :'  his  lordship  then  sa- 
luted the  company  in  a  manner  so  cheerful,  as 
drew  tears  from  erery  eye  hot  his  own,  and 
hastened  to  the  scaffold. 

But  before  we  view  his  lordship  upon  the 
scaffold,  it  is  but  just  to  the  memory  of  that 
great,  but  unhappy  man,  to  acquaint  the  public 
what  was  his  oeportment  in  his  retirement 
here:*  it  was  graceful  without  affectation, 
cheerful  but  not  presumptuous  ;  he  con?ersed 
ireely  with  his  friends,  twice  refreshed  himself 
with  a  bit  of  bread  and  a  glass  of  wine,  and 
desired  the  company  to  drink  to  him  '  ain  de- 
grae  ta  haiFcn  ;'  but,  above  all,  he  called  fre- 
quently upon  God,  and  seeAed  both  willing 
and  prepared  to  die. 

When  his  lordship  moanted  the  scaffold,  he 
did  it  with  so  undaunted  a  step  as  surprised 
every  spectator  that  was  unacquainted  with  the 
greatness  of  his  soul :  his  lordship  appeared 
there  in  the  very  same  regimentals  he  wore  at 
the  battle  of  Culloden ;  and  so  far  was  he  from 
having  the  least  concern  himself  at  the  fear  of 
death,  that  he  frequently  reproved  his  friends 
that  were  about  him  for  shewing  any :  his 
lordship  walked  round  the- scaffold,  bowed  to 
the  people,  read  the  following  inscription  upon 
bis  oomn  ;  Arthums  Dominus  de  Balmerino 
decollattts  18  die  Augusti,  1746,  £tatis  sutt 
58 ;  said  it  was  right,  and  with  seeming  plea- 
sore  looked  at  the  block,  which  he  caltea  his 
pillow  of  rest. 

His  brdship  then  took  a  paper  out  of  his 
pocket,  which  he  read  to  the  few  about  him, 
and  delifered  to  the  sheriff  to  do  with  it  as  he 
should  tbink  proper. 

Whatever  may  be. offered  in  excuse  for  his 
lordship's  making  that  speech  in  his  last  mo- 
ments, nothing  but  the  highest  authority  can 
justify  the  publishing  if. 

His  lordship  to  the  last  professed  his  entire 
ignorance  as  to  the  order  for  giving  no  quarter 
to  the  duke's  army ;    and  added,  *  that  be 

*  wovid  not  (knowingly)  have  acted  under  such 

*  Older,  because  he  looked  upon  it  as  unmili- 

*  tary,  and  beneath  the  character  of  a  soldier.' 

Nor  is  it  to  be  here  omitted,  that  though  his 
lordship,  from  his  unhappy  political  principles, 
disowned  any  allegiance  to  his  majesty ;  yet 
he,  from  his  moral  ones,  acknowledged  *him 

*  to  be  a  prince  of  the  greatest  magnanimity 

*  and  mercy.' 

.  His  lordship  then  called  for  the  executioner, 
who  being  introduced  to  him,  was  about  to  ask 
his  lordship's  forgiveness  ;  but  my  lord  stop- 
ped him,  and  said,  *  Friend,  you  need  not  ask 


*  me  forgiveness ;  the  execution  of  yoor  duty 

■  is  commendable.'  His'  lordship  then  pr»> 
senting  the  executioner  with  three  guineas,  said, 

*  Friend,  I  never  had  much  money,  this  is  all 
<  I  have,  I  wish  it  was  more  for  your  sake, 

*  and  am  sorry  I  can  add  nothing  else  to  it,  but 

*  my  coat  and  waistcoat ;'  which  bis  lordship 
instantly  took  off,  and  placed  on  his  coffin 
for  the  executioner. 

His  lordship  then  prepared  himself  for  the 
block  by  putting  on  a  flannel  waistcoat  that 
had  been  made  for  the  occasion,  and  a  plaid 
cap  upon  his  head  ;  after  which  his  loroship 
went  to  the  block,  in  order  to  shew  the  execu- 
tioner the  signal  for  the  blow,  which  wu  the 
dropping  down  of  his  arms. 

His  lordship  then  returning  to  his  friends, 
took  his  last  farewell  of  them ;  and  having 
once  more  taken  a  view  of  the  great  number  of 
spectators,  his  lordship  said,  *  1  am  afraid 
*■  there  are  some  who  may  think  my  behaviour 
'  bold ;'  and  speaking  to  a  gentleman  near  him, 
added,  *  Remember,  Sir,  what  I  tell  you,  it 

*  arises  from  a  confidence  in  God,  and  a  clear 

*  conscience.' 

His  lordship  then  observing  the  executioner 
whh  the  axe  in  his  hand,  took  it  from  him,  and 
having  felt  the  edge,  returned  it  him  again,  at 
the  same  time  shewin|;'  hn&  where  to  strike  the 
blow,  and  animating  him  to  do  it  with  resolotion: 

*  For  in  that,  firieiA,'  (said  his  lordship)  *  will 
'  consist  your  mercy.' 

His  lordship  then,  with  the  same  snrprising 
countenance,  kneeled  down  at  the  block,  and 
having  with  his  arms  extended  said  this  short 
prayer,  '  O  Lord,  reward  my  friends,  forgiva 

■  my  enemies, and  receive 

*  my  soul,'  submitted,  and  me  the  signal  to 
the  executioner ;  and  I  wish  1  could  conclude, 
that  his  head  had  been  taken  off  at  one  blow : 
but  the  executioner  was  so  terrified  at  his  lord- 
ship's intrepidity,  and  the  suddenness  of  the 
si|pna],  that  notwithstanding  he  struck  his  lord- 
ship in  the  part  directed,  yet  the  force  of  the 
blow  was  not  sufficient  to  sever  the  head  from 
the  body,  though  (happilv)  sufficient  to  deprive 
him  of  all  sensation.  After  the  first  blow,  hit 
lordship's  head  fell  back  upon  his  shoulders, 
but  being  afterwards  severed  at  two  more  gentle 
blows,  was  then  Tcceived  into  a  piece  of  red 
baize,  and  with  hishody  deposited  m  his  eoflio, 
and  delivered  to  his  friends. 


There  were  several  pamphlets  published  at 
this  time,  relating  to  the  different  behaviour  of 
these  two  lords,  and  some  advertisements 
against  Mr.  Ford's  account^  but  as  there  waa 
no  name  put  to  them,  they^^f  not  gain  much 
credit.  But  oneof  these  j]|piphlets,  intituled. 
Seasonable  Reflections  od  3ie  dying  Words  and 
Deportment  of  that  great  but  unhappy  man, 
Arthnr  Lord  Balmerino,  in  a  letter  to  Ur.  Ford, 
concludes  t|ios  in  an  appendix :  '*  There  is  a 
gentleman  of  undoubted  veracity,  who  at- 
tended the  execution  of  lord  Balmerino,  posi- 
tively affirms,  and  is  ready  to  corroborate  his 
affirmation   by  the  most  solemn  proof,  that 
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when  bis  lordsbip  kneeled  down  at  tbe  block, 
SDd  submitted  to  the  stroke  of  justice,  he  made 
no  prayer  whatever ;  but  this  will  be  better 
ezpreised  in  tbe  gentleman's  own  words  in 
wntiogr,  to  the  orifrinal  whereof  (now  in  the 
bands  of  the  publisher)  his  name  is  sub- 
scribed, viz. 

*  I  attended  the  execation  of  the  late  lord 

*  Balmerino,  and  was  one  of  those  who  held 
^  the  cloth  to   receive  lord  Balmerino's  head, 

*  and  am  ready  to  make  oath,  if  required,  that  I 
<  heard  no  urayer  made  by  lord  Balmerino,  as 

*  is  inserted  in  Mr.  Ford's  account ;  and  that  if 

*  there  had  been  any  prayer,  I  must  have  heard 

*  it,  as  well  as  anv  other  person  present,  ^c' 

'*  It  is  to  be  observed,  this  gentleman  avers 
that  he  himself  kneeled  down  so  near  the 
block,  when  he  held  the  cloth,  that  if  any 
thing  had  been  spoken  bv  his  lordship,  it  was 
impossible  but  he  must  have  heard  it ;  that  it 
was  be  who,  after  tbe  second  blow,  took  the 
lord  by  tbe  arm,  and  drew  tip  his  body,  to  set 
the  bead  in  a  position  for  the  executioner's 
completing  his  work.  0e  adds  further,  (in 
manifest  contradiction  to  Mr.  Ford)  that  his 
lordsbip  came  upon  the  scaffold,  in  a  flannel 
waistcoat  aad  shirt,  and  did  not  put  either  ^m 
aAer  be  was  there;  but  palled  off  tbe  waist* 
coat,  and  had  only  the  shirt  on,  when  be  lakl 
tuB  bead  on  the  block." 


On  these  publications,  Mr.  Ford  advertised 
in  tbe  public  papers,  as  foUowelh : 

To  the  FuhUc. 

The  Account  I  nubUshed  of  the  behaviour  of 
the  rebel  lords  attneir  execution,  was  for  your 
satisfaction  only,  beyond  which  I  neither  had 
or  exjikected  any  advantage ;  yet  from  that  bare 
relation  with  truth  and  impartiality,  several 
nameless  pamphleteers  and  advertisers  have, 
through  faction,  or  worse  motives,  presumed 
to  draw  several  unwarrantable  inferences  as 
to  my  political  principles. 

Tne  authors  being  concealed,  are  unworthy 
of  otiier  notice,  since  nothing  is  easier  to  an  in- 

fennous  and  unprgudiced  mind,  than  to  dis- 
ngaish  between  the  subject  and  the  man  :  my 
lord  Kilmarnock  was  happily  educated  in  right 
principles,  which  he  deviated  from  and  re* 
pettted;  whereas  the  great,  though  unbappy, 
lord  Balnlerino,  was  unfortunate  in  his; — out 
as  he  lived, — he  died. 

Aldermanbury.  T.  Ford. 

Copy  of  the  Paper  which  was  read  by  ARtHtm, 
Lord  Balmebino,  aj[xm  the  Scaffold  at 
Tower- Hill,  and  dehvered  by  him  to  tbe 
Sherifis  of  London,  just  before  his  Execu- 
tion, on  Monday,  Aug.  18, 1746.* 

I  WAS  brooghtap  in  true,  loyal,  and  Anti* 

*  We  insert  this  Speech,  withoot  the  trea- 
sonable part ;  as  there  are  some  anecdotM  in  it, 
i}Ot  taken  notice  of  in  Mr.  Ford's  account,  and 
which  the  public  (probably)  ajre  ftraDgeri  to. 

Former  Edition, 


Revolution  principles,  and  I  hope  the  world  is 
convince<l  that  they  stick  to  roe. 

I  must  acknowledge  1  did  a  verv  inconside- 
rate thing,  for  which  1  am  heartily  sorry,  in 
accepting  of  a  company  of  foot  from  the  prin- 
cess ^nne,  who  I  know  had  no  more  right  to  the 
crown  than  her  predecessor,  the  prince  of 
Orange 

To  make  amends  for  what  I  had  done,  I 

joined  the (Pretender)  when 

be  was  in  Scotland  in  1715 ;  and  when  all  was 
over,  I  made  my  escape,  and  lived  abroad  till 
the  year  1734. 

In  the  beginning  of  that  year,  I  got  a  letter 
from  my  father,  which  very  mucn  surprise^ 
me.  It  was  to  let  roe  know,  be  had  a  promise 
of  a  remission  fur  me:  I  did  not  know  what  to 
do ;  I  was  then  (1  think)  in  the  canton  of 
Berne,  and  had  nobody  to  advise  with:    but 

next  oAorning  I  wrote  a  letter  io  tbe 

.  .  •  •  (Pretender)  who  was  then  at  Rome,  to 

ac<)uaintthe (Pretender^  that 

this  was  done  without  my  asking  or  knowledge, 
and  that  I  would  not  accept  <u  it  without  bis 
consent. 

I  had,  in  answer  to  mine,  a  letter  written 

with (the  Pretender's) 

own  hand,  allowing  me  to  go  home ;  and  he 
told  me  bis  banker  would  give  me  monev  for 
my  travelling  cbargss,  when  I  came  to  raris, 
which  accordingly  1  got 

When (the  Pretender's  son) 

came  to  Edinburgli,  I  joined  him,  tbouffb  I 
might  easily  have  excused  myself  from  takioff 
arms  on  account  of  my  age ;  but  1  never  coald 
have  had  peace  of  cooscience  if  1  bad  stayed  at 
home, .^ 


I  am  at  a  loss  when  I  come  to  sneak  of  the 

;  (Pretender's  son.)   I  am  not 

a  fit  hand  to  draw  bis  character,  I  shall  leave 
that  to  others.-^— (Here  he  gives  a  fulsome 
character  of  the  Pretender's  son.) 

Pardon  me,  if  I  say,  wherever  I  had  the 
command,  I  never  su&red  any  disorders  to  be 
committed,  as  will  appear  by  tne  duke  of  Bue- 
cleugh's  servants  at  East  Park  ;  by  the  earl  of 
Findlater'a  minister,  Mr.  Lato,  and  m^  lord's 
servants  at  Cullen;  by  Mr.  Rose,  minister  at 
Nairn  (who. was  pleased  to&vour  me  with  a 
visit*  when  I  was  prisoner  at  Inverness) ;  by 
Mr.  Stewart,  principal  servant  to  tbe  lord  pre- 
sident, at  the  bouse  of  Culk>deD,  and  by  several 
other  people.  All  this  gives  me  great  pleasure 
now  that  I  am  looking  upon  ue  block,  on 
which  I  am  ready  to  lay  down  my  bead :  and 
though  it  had  not  been  my  own  natural  iodi- 
nation  to  protect  every  body,  it  would  have 

been  my  interest  to  have  done  it ;  for 

(the  Pteteoder's  son)  abhorred   all 

those  who  were  capable  of  doing  iiyostioe  to 
any 

I  have  heard,  since  I  came  to  this  place,  thai 
there  has  been  a  most  wicked  report,  spread 
and  mentioned  in  several  of  the  news^papers, 

that  .  , (the  Pretender's  son), 

btibie  tbe  buttle  of  Calloden,  bad  given  ooi 
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orders  tbat  no  qtiarter  should  be  p?f  n  to  the 
enemy.  This  is  such  an  unchristian  things, 
and  so  unlike  •  . (the  Preten- 
der's son),  that  nolwdy  (the  Jacobites)  that 
knows  him,  will  beliere  it.  It  is  rery  Strang, 
if  there  had  been  any  such  orders,  that  neKher 
the  earl  of  Kilmarnock,  who  was  colonel  of  the 
regiment  of  foot-gnards,  nor  I,  who  was  colonel 
of  the  second  troop  of  life-guards,  should  erer 
have  heard  any  thmg  of  it ;  especially,  trace  we 
were  both  at  the  head  quarters  the  morning  be* 
fore  the  battle.  I  'am  convinced,  that  it  is  a 
malicious  report  industrioosly  spread  to  ...  . 

Ever  since  mr  confinement  in  the  Tower, 
when  major  White  or  Mr.  Fowler  did  me  the 
honour  of  a  visit,  their  behaviour  was  always 
so  kind  and  obliging  to  me,  tbat  I  cannot  find 
words  to  express  it ;  but  I  am  sorry  I  cannot 
say  the  same  thing  of  general  WittiaiiisQD :  be 
baa  treated  me  barbarously,  hot  not  quite  so  ill 
as  be  did  the  bishop  of  Rochester ;  and  had  it 
not  been  for  a  worthy  dergyman's  adf  ice«  I 
ahoold  have  prayed  for  him  in  the  words  of 
David^  Psalm  cix.  from  the  6th  to  the  15tb 


I  forgive  him,  and  all  my  enemies. 

I  hope  you  will  have  the  cbarity  'to  believe 
I  die  in  peace  with  all  men ;  for  yesterday  I 
received  the  holy  eucbarist  from  the  hands  of 
a  clergyman  of  the  church  of  England,  in 
whose  communioo  I  die,  as  in  onion  with  the 
episcopal  church  of  Scotland. 

1  snail  conclude  with  a  short  prayer.— « 
(Here  a  prayer  is  mentioned,  much  the  same 
at  in  Mr.  Ford's  account.) 


Ths  Case  of  George  Earl  of  Cromer* 
tie,  as  printed  in    1746,  and  said 

TO     BE   FRESENTBD    TO    HIS     MaJBSTY. 

THE'  Earl,  from  his  infancy,  was  educated 
and  brought  up  in  the  principles  of  the  estab- 
lished church  of  Scotland,  to  which  he  always 
adhered  till  his  late  misfortune  ;  insomuch 
that  he  has,  upon  several  occasions,  received 
the  thanks  of  the  general  assembly  of  tbat 
church,  for  the  substantial  proofs  he  gave, 
from  time  to  time,  of  his  sincere  attachment 
to  their  interest. 

The  Earl  intermarried  in  a  family,  whose 
zeal  and  affection  to  the  present  royal  family 
was  warm  and  remarkable  upon  all  occasions ; 
and  particularly,  during  the  rebellion  in  the 
year  1715,  many  of  them  used  their  utmost  ef- 
forts in  support  of  this  hajipy  constitution ; 
none  of  them  were  neutral,  or  joined  in  that 
rebellion  ;  and  they  acted  the  same  part  in  the 
present  rebellion,  to  the  utmost  of  their  power. 

The  Earl  has  issue  of  his  marriage  nine 
children,  and  his  wife  is  now  with  child ;  and 
these  have  been  brought  up  strictly  in  the  same 
principles :  and  as  to  his  eldest  son,  he  imbibed 
those  principles  from  his  parents,  and  from 
three  successive  preceptors,  who  are  all  now 
ministers  of  the  church  of  Scotland,  under  the 
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eye  of  Mr.  Dundas  his  uncle,  who  had  the  ho- 
nour to  serve  his  late  majesty  as  his  advocate 
for  Scotland,  and  was^  appointed  by  his  present 
majesty  one  of  the  judges  of  the  supreme  court 
there. 

Soon  after  the  breaking  out  of  this  rebellion, 
when  his  majesty's  troops,  under  the  command 
of  sir  John  Cope,  arrived  at  Inverness,  in  the 
end  of  Ang[ust  last,  the  Earl  immediately  wait- 
ed  upon  him,  and,  agreeable  to  his  pnnciplet 
and  inclinations,  as  well  as  bis  duty,  made  a 
tender  of  all  hb  'power  and  influence  in  sup- 
pressing  this  rebellion  ;  but,  to  bis  great  mis- 
fortune at  this  day,  such  assistance  was  not 
thenjudged  necessary. 

After  Sie  action  at  Preston-Pans,  when  com- 
missions were  issued  for  raising  independent 
companies,  under  the  direction  of  Mr.  Forbes, 
president  of  the  court  of  session  in  Scotland, 
application  was  made  for  a  company  for  bis  soa 
the  lord  M^Leod;  and  as  he  had  reason  to 
hope  for  success,  he  directed  the  gentlemen 
whom  he  intended  to  be  subalterns  in  the  com- 
pany, to  levy  the  men ;  and  theJevies  went  on 
accordingly ;  and  the  Earl's  zeal  for  the  pre- 
sent government  continued  unshaken  until  tbia 
period :  and  for  this  he  appeals  to  sir  John 
Cope,  Mr.  Forbes,  and  to  tne  attestations  of 
eight  Presbyterian  ministers  in  the  bands  of  hit 
grace  the  d  uke  of  N  ewcastle. 

But  when  it  was  known  that  the  subaltema 
in  lord  M*Leod's  company  were  to  be  named 
by  the  lord  Fortrose,  and  the  subalterns  that  the 
earl  had  in  view  were  disappointed,  he  was  im- 
mediately beset  by  designing  men,  and  they  used 
all  their  art  and  cunning  upon  the  Earl  to  se- 
duce him  from  his  duty ;  but  no  reason  wtiat- 
soever  could  have  had  this  effect,  if  he  had  not 
been  intoxicated  with  liquor ;  and  he  no  sooner 
recovered  his  understanding,  but  he  reflected 
with  horror  upon  what  he  bad  done ;  and  for 
this  he  appeals  to  Mr.  Brodie,  lord  Lyon** 
declaration,  in  the  hands  of  the  duke  of  New- 
castle, and  to  the  knowledge  of  the  other  mem- 
bers of  both  Houses  of  Parliament  in  the  Earl'i 
neighbourhood. 

This  unhappy  lord,  soon  after  engaging  in 
this  rebellion,  went  to  Perth,  and  continued 
there  a  month,  entirely  in  a  private  capacity  ; 
for  he  assisted  at  none  of  the  reviews  of  the 
rebels,  mounted  none  of  their  guards,  bore  no 
arms,  issued  no  orders,  but  employed  his  time 
chiefly  in  the  company  of  his  majesty's  ofllcers, 
who  were  prisoners  there,  and  laboured  night 
and  day  to  procure  them  all  manner  of  indul- 
gences; and  the  only  use  he  made  of  his 
credit  in  the  rebel  army,  was  to  make  their 
captivity  easy,  in  which  he  was  fortunate 
enough  to  succeed  in  most  cases ;  and  he  ap«> 
peals  to  those  gentlemen  in  this  resfiect. 

He  did,  indeed,  afterwards,  accept  of  a  com* 
mand  to  levy  the  cess,  excise,  and  other  contri- 
butions in  tne  shires  of  Fife  and  Kinross,  to 
the  amount  of  13,000/.  but  he  preserved  such 
discipline  among  the  soldiers  under  his  com- 
mand, that  though  he  intimated  his  orders, 
upon  pain   of  military  execution,  agreeable 


6«7] 


20  GEORGE  II.     Proceedings  against  the  Earl  ofKUmarnocL     [528 


to  the  terms  in  which  they  were  delivered 
to  him,  yet  he  avoided  all  methods  of  ea- 
forcing  them,  and  returned  without  levying 
one  shilling,  which,  in  a  great  measure  sared 
bis  majesty's  faithful  subjects  from  those  exac- 
tions ;  and  during  bis  stay  in  tboee  countries, 
the  inhabitants  wer^  uninjured  in  their  persons, 
and  protected  in  their  properties  ;  and  be  gave 
up  that  command,  that  be  might  not  be  an 
actor  in,  or  a  witness  to  the  severities  which  be 
then  thought  to  be  unavoidable ;  and  for  this 
be  appeals  to  certificates  from  peers  and  com- 
moners of  Fife  and  Kinross,  in  the  duke  of 
Newcastle's  hands. 

Upon  his  return  from  this  command,  be  went, 
attended  only  by  bis  own  domestics,  to  a  gen- 
tleman's bouse,  where  he  resided  for  some 
time  in  a  private  way,  without  command  or 
commission,  and  without  taking  upon  him  any 
oonoem,  but  the  continuance  of  all  the  good 
offices  be  could  exert  for  the  ease  and  protec- 
tion of  his  miyesty '■  subjects. 

The  action  of  Falkirk  gave  him  a  fresh,  but 
melancholy  opportunity  of  doing  all  the  acts  of 
humanity  m  bis  power  to  bis  majesty's  troops, 
that  were  either  taken  or  wounded  in  that  con- 
flint  ;  and  be  extended  bis  cares  even  to  many 
of  the  unfortunate  persona  who  lost  their  lives  in 
bis  majesty's  service. 

When  the  name  of  his  royal  highness  the 
duke  obliged  the  rebel  army  to  march  north,  he 
continued  without  any  command. 

When  he  arrived  at  Inverness,  a  command 
was  again  imposed  upon  bira,  to  repair  to  the 
counties  of  Ross  an  J  Sutherland,  and  there  to 
raise  all  the  men  in  that  country  in  arms,  levy 
large  sums  of  oioney  by  contribution,  and  large 
quantities  of  meal ;  and  with  strict  orders,  that 
in  case  those  demands  were  not  complied  with, 
to  Qse  all  manner  of  military  execution,  by 
burning  houses,  destroying  cattle,  and  other 
severities :  hpt  so  averse  was  he  to  these  me- 
thods of  violence,  that  be  levied  no  men  in 
those  parts,  and  even  his  own  tenants  in  that 
neighbourhood  continued  peaceable  at  home ; 
anfThe  also  granted  protections  to  all  who  asked 
them,  and  be  supported  bis  protections  by  par- 
ties, and  he  preserved  the  bouse  of  sir  Aobert 
Monro,  and  of  bis  brother  Cullcairn,  which 
were  particularly  doomed  for  destruction  by 
the  rebels  ;  nor  would  he  trust  this  protection 
to  others,  but  went  himself,  and  took  the  pro- 
per measures  for  their  preservation ;  ano  he 
Died  the  same  tendemeis  and  care  towards  the 


house  and  family  of  the  earl  of  Sutherland,  for 
which  he  appeals  to  that  noble  lord.  And  upoa 
the  whole  of  this  article,  though  the  unfortu- 
nate earl  notified  the  orders  he  had  from  the 
Pretender,  with  all  the  severe  injunctions  they 
contained,  yet  be  executed  none  of  those  seve- 
rities ; "  and  his  delays  were  in  some  measure 
salutary,  as  they  prevented  the  full  execution  of 
them,  by  those  who  were  sent  in  his  place. 

At  the  same  time  bis  bouse  was  a  sanctuary 
to  the  efiects  of  his  majesty's  loyal  subjects, 
and  particularly  of  those  employed  in  bis  ma* 
jesty's  service  under  lord  Loudoun. 

He  received  his  majesty's  most  gradoaa 
pardon. 

Under  date  August  9th,  1746,  Dr.  Birch 
informs  the  honourable  Philip  Yorke  (after* 
wards  the  second  earl  of  Hardwicke)  in  a  letter 
now  [1813]  in  possession  of  the  present  earl^ 
that  *'  Mr.  Wray  finds  in  the  books  of  the 
Exchequer,  that  the  lords  Kilmarnock  and 
Lovat  were  paid  their  pensions  of  400/.  a  year 
in  the  bmnning  of  September  last.  The  two 
earls  in  the  Tower  have  desired  the  attendance 
of  two  of  the  most  eminent  of  the  dissenting' 
ministers,  Mr.  Foster  and  Mr.  Chandler,  but  1 
bear  nothing  of  Balmerino's  ghostly  assistance. 
However  lord  Cromarty's  will  now  be  at  leisure, 
for  I  find  he  has  already  received  a  pardon^ 
though  his  companions  it  is  said  will  suffer  oa 
Wednesday." 


Mem,  It  appears  by  the  Lords'  Journal  of 
July  38, 1746,  that  beiore  the  Lords  proceeded 
to  judgment  in  the  preceding  case, 

'*  The  lord  bishop  of  London,  for  himself 
and  the  rest  of  the  bishops,  delivered  a  Pro- 
testation ;  which  they  de&ired  might  be  en- 
tered : 
'*  And  the  same  was  read  u  follows : 
<* « The  Lords  Spiritual  of  the  House  of  Peera 
do  desire  leave  of  this  House,  to  be  absent 
when  Judgment  is  given  upon  the  earl  of 
Kilmarnock,  the  earl  of  Cromertie,  and  the 
lord  Balmerino;  ssving  to  themselves  and 
their  successors,  all  such  right  in  Judicature^ 
as  they  have  by  law,  *  and  of  right  ought  to 
bay  p.' 

«  Then  be  asked  leave  that  they  might 
withdraw ;  which  being  agreed  to,  they  im- 
mediately withdrew  accordingly." 
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519.  The  whole  Proceedings  in  the  Hovfse  of  Peers,  upon  the  Im- 
peachment exhibited  by  the  Knights,  Citizens,  and  Burgesses, 
in  Parliament  assembled,  in  the  Names  of  themselves,  and 
of  all  the  Commons  of  Great  Britain,  against  Simon  Lord 
LovAT,*  for  High-Treason.  The  Proceeding  in  Westminster- 
Hall  being  begun  on  Monday  the  9th  Day  of  March,  and 
continued  on  Tuesday  the  10th,  Wednesday  the  11th,  Friday 
the  13th,  Monday  the  l6th,  Wednesday  the  18th,  and  Thurs- 
day the  19th  Days  of  March :  20  Geokgk  II.  a.  d.  1746-7. 


Die  JotIs,  11  Decembris,  1746. 

A  MESSAGE  was  brong^ht  from  the  House 
tif  CommoDs,  by  sir  Wiliiam  Yonge,  and 
others,  to  acqnaiut  this  Hoase,  That  they,  bar- 
ing matters  to  communicate  to  their  lordships, 
of  great  importance  to  the  kin^  and  kingdom, 
do  desire  that  their  lordships  will  continae  sit- 
ting for  some  time. 

To  which  the  House  agreed. 

And  the  Messengers  were  called  in  again ; 
and  acquainted  by  the  Lord  Chancellor,  That 
the  Lords  will  continue  sitting  for  some  time, 
as  desirrd.  . 

The  House  was  adjourned  during  pleasure. 

The  House  was  resumed. 

A  Message  was  brought  from  the  House  of 
Commons,  by  sir  William  Yonge,  and  others, 
as  follows : 

My  lords ;  The  Commons  of  Great  Britain, 
in  parliament  assembled,  baring  received  in- 
formation of  divers  treasons  committed  by  a 
peer  of  this  realm,  Simon  lord  Lovat,  have 
commanded  me  to  impeach  the  said  Simon 
lord  Lovat  of  High  Treason :  And  1  do  here,  in 
their  names,  and  in  the  names  of  all  the  Com- 
mons of  Great  Britain,  impeach  the  said  Simon 
lord  Lovat  of  High  Treason :  And  1  am  fur- 
ther commanded  to  acquaint  your  lordships, 
That  they  will,  with  all  convenient  speed,  ex- 
hibit Articles  to  make  good  the  change  against 
him. 

Die  Mercarii,  17  Decembrit,  1746. 

A  Message  was  brought  from  the  tlouse  of 
Commons,  by  sir  William  Yonge,  and  others, 

*  S^e  his  Case  for  Treason  and  other  crimes, 
▼ol.  14,  p.  S49. 

•*  Dairy  raple,"  [Sir  John]  "  ascribes  the 
revolt  of  Mackay's  people  before  the  battle  of 
Rillicranky  to  tne  management  of  Lovat,  on 
the  authority  of  his  MS.  Memoirs;  his  Me- 
moirs have  l!een  since  published,  bnt  they  con- 
tain no  allusion  whatever  to  the  fact,  lying's 
History  of  Scotland,  vol.  4,'  p.  230." 

As  to  lord  Mar's  condaet  in  1 7 15,  lee  4  Lting, 
385. 
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who  said,  he  was  commandeil  by  the  House  of 
Commons  to  deliver  to  this  House  Articles  of 
Impeachment  of  High  Treason  against  Simon 
lord  Lovat.— He  said.  He  was  also  command* 
ed  by  the  Commons  to  acquaint  their  lordships. 
That  they  are  ready  to  maintain  their  charge : 
And  he  delivered  in  the  said  Articles. 

Which  Articles  being  read  : 

The  dukeof  Newcastle  acquainteil  the  Honse, 
That  the  said  lord  Lovat  is  already  under  com- 
mitment for  high  treason  in  his  majesty's  Tower 
of  London. 

Then  the  following  Order  was  made : 

Whereas  the  Commons,  assembled  in  parlia* 
ment,  have  this  day  exhibited  to  this  House  Ar* 
ticlesof  Impeachment  of  High  Treason  against 
Simon  lord  Lovat ;  it  is  ordered,  by  the  Lords 
spiritual  and  temporal,  in  parliament  assem* 
bled.  That  the  said  lord  Lovat  be  brought  to 
the  bar  of  this  House  to-morrow  at  two  of  the 
clock  in  the  afternoon,  to  hear  the  ;aid  Articles 
read  ;  and  to  abide  such  further  order,  as  this 
House  shdll  think  fit  to  make  coniSerning  him. 

To  Charles  lord  Cornwallis,  Constable 
of  his  majesty's  Tower  of  London, 
and,  in  his  absence  to  the  lieutenant 
of  the  said  Tower,  or  his  deputy. 

Die  Jovis,  18  Decembrts. 

The  Order  being  read,  for  bringing  Simoil 
lord  Lovat  to  the  bar  of  this  House,  to  hear 
the  Articles  of  Impeachment  of  High  Treason 
exhibited  against  uim  yesterday  by  the  House 
of  Commons,  read  unto  him : 

The  said  lord  Lovat  was  ac<^rding1y  brought 
to  the  bar,  by  the  deputy -gentleman- usher  of 
the  black  rod:  Where  he  kneeled  until  the 
lord  chancellor  directed  him  to  rise.-^Then 

The  said  Articles  of  Impeachment  were 
read  unto  him  :  Which  done,  the  lord  chan« 
cellor  asked  him.  What  he  had  to  say  there- 
unto ;  and  informed  him.  That,  if  he  had  an^ 
thing  to  request  of  the  House,  this  was  his 
proper  time. 

Whereupon  he  acquainted  the  House  with 
his  infirmities  occasioned  by  old  a^e,  and  par** 
ticularly  alledged  his  deafness,  that  he  could 
not  hear  what  the  contents  of  the  said  Articlei 
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were :  Wherefore,  havinff  a  Petition  prepared 
to  make  known  to  the  House  his  re«|aests,  he 
desired  the  same  imght  be  read :  Which  h&ng 
delivered  in,  was  read  by  the  clerk,  and  is  as 
follows;  yiz. 

To  the  Right  Honourable  the  Lords  Spiritaal 
and  Temporal,  in  Parliament  assembled : 
The  Humble  PErrnoN  of  Simon  Lonl 

FaAS£R  of  LOVAT. 

Sheweth ;  That  y  oar  petitioner,  by  reason  of 
bis  great  age,  labours  under  many  infirmities 
and  weakness;  and,  being  entirely  ignorant 
of  the  forms  of  law,  and  method  of  proceed- 
ings in  this  august  court,  is  unable  to  make 
any  defence,  or  give  in  a  proper  answer  to  the 
Articles  of  Impeachment  exhibited  against 
him,  without  the  assistance  of  able  counsel 
and  solicitors. 

That  your  petitioner,  during  his  close  con- 
finement in  the  Tower  of  London,  for  now  near 
five  months,  has  not  been  able  to  obtain  one 
shilling  either  out  of  his  estate  or  otherwise ; 
which  has  been  occasioued,  aa  your  petitioner 
has  been  informed,  by  some  grants  of  a  very 
extraordinary  nature,  and  which  your  peti- 
tioner hopes,  shall  never  again,  in  this  island, 
be  drawn  into  precedent ;  authorizing  and 
impowering  other  persons,  strangers  to  your 
petitioner,  to  take  possession  of  his  estate, 
and  to  levy  the  rents  thereof;  while  such  as 
bad  in  their  hands  any  money  or  efiects  of 
your  petitioner's,  were  prohibited  and  restrain- 
ed from,  paying  any  part  thereof  to  your  pe- 
titioner, or  bis  order. 

That  your  petitioner  applied  several  times  to 
one  of  fiis  mtgesty's  principal  secretaries  of 
state,  complainme  of  the  hanlships  your  peti- 
titioner  suffered  by  means!  of  such  proceed- 
ings s  and  your  petitioner  is  informed,  that  two 
^veral  orders  were  made  thereupon,  in  order 
to  remove  the  said  prohibitions  aud  restaiuts, 
and  to  recal  the  said  powers  so  granted  as 
above  :  But  notwithstanding  thereof,  your  pe- 
titioner is  still  in  the  same  deplorable  circum- 
stances, without  any  money  even  to  procure 
him  the  common  necessaries  of  life,  and  b 
wholly  indebted  to  general  Williamson  for  his 
support. 

That  vour  petitmner,  when  he  was  appre- 
hended by  a  party  of  his  majesty's  troops  in 
Scotland,  had,  in  his  strong-box,  money  and 
jewels  to  the  amount  of  700/.  and  upwards, 
which  they  seized,  and  retain ;  iosisUng  the 
fame  is  lawful  prize. 

Your  petitioner  therefore  humbly  prays, 
that  your  lordaliips,  mov«l  by  your  mnate 
goodness,  may  be  pleased  to  assign  your  peti- 
tioner such  aud  so  many  counsel  and  solicitors 
as  jfour  lordships  shall  think  proper:  that  your 

?etitioner  may  have,  a  copy  of  the  Articles  of 
mpeachment;  and  may  not  be  ordered  by 
your  lordships  to  begin  and  enter  upon  his  de- 
fence, w-hile  he  remains  stripped  and  deprived 
of  all  the  necessary  means  which  the  law  al- 
lows him  for  his  defence  and  support;  but 
that  such  a  reasonable  time  may  be  allowed 


your  petitioner  to  prepare  and  put  in  his  An* 
swer,  that  he  may  be  enabled  to  receive  money 
sufficient  to  retain  and  lee  his  counsel  and 
solicitors ;  without  which,  your  petitioner  ap« 
prehends,  he  cannot  have  their  assistance  and 
advice :  And  that,  lor  that  purpose,  the  money 
and  jewels  contained  in  the  strong-box,  and  un- 
justiy  taken  as  above,  may  be  immediately  re- 
stored to  your  petitioner,  by  your  lordsnips* 
order.    And  your  petitioner  shall  ever  pray, 

&c  LoVAT. 

The  counsel  that  lord  Lovat  desires  may  be 
assigned  are,  Mr.  Starkie,  Mr.  Forrester  and 
Mr.  Ford,  and  Mr.  Wilmott:  And  the  soli- 
citors are,  Mr.  George  Ross,  Mr.  Hugb 
Fraser,  and  Mr.  Goostrey. 

The  Petition  being  read,  the  miid  lord  Lovat 
was  asked  by  the  lord  chancellor,  if  he  had 
any  thin^  further  to  offer. 

To  which  he  answering  in  the  negative  i 

He  was  directed  to  withdraw. 

And  the  House  taking  the  requests  of  the 
said  Petition  into  consideration  ; 

Ordered,  That  the  said  lord  Lovat  may  have 
a  copy  of  the  said  Articles  of  Impeachment 
exhibited  against  him  :  And  that  he  do  put  ia 
his  Answer  thereunto,  in  writing,  on  or  before 
Tuesday,  the  Idth  day  of  January  next :  And 
that  Mr.  Starkie,  Mr.  Forrester,  Mr.  Ford,  and 
Mr.  Wilmott,  the  counsel  mentioned  in  the  said 
Petition,  be  assigned  to  assist  him  in  preparing 
his  Answer,  and  likewise  in  his  defence,  in 
matters  of  law:  And  that  Mr.  George  Ross, 
Mr.  Hugh  Fraser,  and  Mr.  Goostrey,  be  also 
assigned  solicitors  for  him:  And  that  such 
counsel  and  solicitors  mav  have  access  to  him 
at  all  seasonable  times:  And  that  the  said  lord 
Lovat  have  liberty  to  cause  search  to  he  made» 
and  copies  of  records  and  journals  to  be  taken 
out,  in  order  to  his  defence :  And  that  he  shall 
have  summons  issued  for  such  witnesses  as  he 
shall  send  in  the  names  of,  to  be  by  him  made 
use  of  at  bis  trial ;  which  witnesses  shall  have 
the  protection  of  this  House  for  their  safe 
coming  and  going,  during  the  time  of  the  said 
trial. 

Ordered,  That  the  lord  chancellor  do  ac- 
quaint the  lord  Lovat,  that  it  is  expected  by 
tneir  lordships,  that  he  would  send  in  the 
names  of  such  witnesses  as  he  shall  desire  to 
b6  Sttmin<Nied,  as  soon  as  conveniently  he  can  ; 
and  that,  in  case  be  do  not,  he  must  not  expect 
to  be  indulged  with  any  further  delay  on  that 
account.         * 

Ordered  likewise.  That  the  said  lord  Lovat  be 
permitted  to  receive  the  rents  and  profits  of  hia 
estate,  by  his  factors  or  agents,  in  like  manner 
as  if  he  was  not  under  an  accusation  of  iagh 
treason :  And  that  his  majesty's  advocate  ror 
Scotland  do  take  the  proper  methods  to  cany 
this  order  into  execution. 

Then  the  said  lord  Lovat  was  called  in  again : 
And  the  lord  chancellor  acquainted  him  with 
what  the  House  had  ordered. 

Am\  then  he  was  a  second  time  directed  to 
withdraw,    ' 
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Ordered.  Tbtt  lord  Leval  do  sUnd  eom- 
mitted  to  ois  majesty's  Tower  of  London,  to 
be  there  safely  kept  in  order  to  his  trial,  till  he 
shall  be  thence  delivered  by  due  course  of  law : 
And  that  no  person  shall  have  access  to  him 
without  the  special  leave  of  the  House. 

Ordered,  That  the  lord  chancellor  do  write 
letters  to  all  the  lords  who  ha?e  not  been  pre- 
sent in  the  House  either  this  day  or  y cstmay, 
in  the  usual  manner,  reouiring  their  attendaooe 
on  the  service  of  this  House  (all  excuses  set 
apart),  on  Wedaesdary,  the  Slst  day  of  January 
next,  on  occasion  or  the  proceedings  now  de- 
nending  in  this  House  against  Smon  lord 
iiOTat,  who  stands  impeach^  by  the  House  of 
Comnions  of  high  treason. 

Die  Martis,  Sd  Deeembris,  1746. 

A  Petition  of  Simon  lord  Fraser  of  Lovat 
was  presented,  and  read;  praying,  that  he 
may  be  allowed  to  the  1st  day  of  February  for 
answering  the  Articles  of  Impeachment  exhi- 
bited by  the  Hou^e  of  Commons  against  him ; 
within  which  time  he  hopes,  thi^  ue  care  and 
diligence  of  his  agents  in  ScotUUid  will,  not- 
withstanding the  season  of  the  year,  furnish 
bim  with  the  papers  and  materials  necessary 
for  that  end. 

'  And  thereupon  Mr.  George  Hobs,  one  of  the 
petitioner's  solicitors,  •  beiuff  called  in,  and 
neard  at  the  bar,  touching  the  eontenta  of  the 
■aid  Petition; 

He  was  directed  to  withdraw. 

Ordered,  That  the  said  Petition  be  rejected. 

Ordered,  That  the  lieutenant  of  the  Tower 
of  London,  or  his  deputy,  do  bring  the  said 
lord  LoTat  to  the  bar  of  this  House,  on  Toes- 
day,  the  13th  day  of  January  next,  at  two  of 
the  clock  in  the  afternoon,  in  order  to  the  put- 
ting in  his  Answer  to  the  Articles  of  Impeach- 
ment of  High  Treason  exhibited  agaiqst  him  by 
the  House  of  Commons. 

Die  Martis,  13  Januarii,  1746-7. 

The  order  of  the  day  being  read,  for  bring- 
ing Simon  lord  Lovat  to  the  bar  of  this  House, 
in  order  to  the  putting  in  his  Answer  to  the 
Articles  of  Impeachment  of  High  Treason,  ex- 
hibited against  him  by  the  House  of  Commons, 
he  was  brought  to  the  bar  accordingly :  Where 
lie  kneeled,  till  the  lord  chancellor  acouainted 
him  he  might  rise.  He  then  delivered  in  his 
Answer  to  the  said  Articles :  and  the  same  was 
read. 

Then  the  lord  Lovat  was  asked  by  the. lord 
chancellor,  if  he  had  any  thing  further  to  offer. 
Whereupon  he  acquainted  the  Bouse,  he  had 
caused  to  be  prepared  two  Petitions  to  their 
lordships,  whicn  he  conceived  did  concern  the 
justice  as  well  as  the  honour  of  the  House. 
And  his  lordship  deli?ering  in  the  said  Petitions, 
the  same  were  sererally  read  : 

The  first  eomiihuning.  That  the  Order  of 
this  House  of  the  18th  of  December  last,  re- 
lating to  the  factory  or  receivership  of  the  pe- 
titioner's rents,  had  not  beeo  obeved  so  as  to 
bemadeeffecturttohim;  uorhaathecpntents 


of  the  strong-box  taken  from  bim,  and  now  in 
captain  Ferguson's  possession,  been  delivered 
to  his  agent,  as  had  been  promised  him  :  and 
praying,  that  obedience  to  the  said  Order  might 
oe  compelled,  and  an  immediate  reslituiion  of 
the  money  taken  out  of  tlie  said  box  ;  or  that 
such  order  might  be  niade  concerning  this 
matter,  as  to  the  House  should  seem  meet. 

The  other  Petition  setting  forth.  That  Mr. 
William  Fraser,  writer  to  the  signet,  who  for 
many  years  had  acted  as  his  chief  agent,  and 
had  the  management  of  his  estate  in  Sootlandt 
w^  by  his  direction  come  to  town ;  but  oouTd 
not  have  access  to  him  without  the  permissiop 
of  this  House:  and  praying,  that  the  said 
Fraser  might  have  liberty  to  come  to*  the  peti- 
tioner at  all  seasonable  times. 

Then  the  lord  Lovat  was  directed  to  be  taken 
from  the  bar. 

Which  done ;  the  first  Petition  was  again 
read :  and,  afler  debate,  and  reading  the  said 
Order,  relating  to  the  receipt  of  the  rents  and 
profits  of  the  said  lord  Lovat's  estate, 

Ordeired,  That  the  said  Petition  be  rejected. 

Then  the  other  Petition  being  likewise  read  ; 

Ordered,  That  the  said  William  Fraser  he 
permitted  to  have  access  to  the  petitioner  at  all 
seasonable  times,  between  the  hours  of  ten  of 
the  clock  in  the  forenoon,  and  two  of  the  clock 
in  the  afternoon,  in  the  presence  of  such  officer 
belonging  to  the  Tower  of  London,  as  the  con- 
stable thereof  shall  appoint. 

Ordered,  That  a  copy  of  the  Answer  of  the 
said  lord  Lovat  to  the  Articles  of  Impeachment 
of  High  Treason,  exhibited  egeinst  bim  by  the 
House  of  Commons  be  prepared:  and  that, 
when  the  same  has  been  carefully  examined  by 
the  derk,  it  be  sent  bv  a  Message  to  the  House 
of  Commons,  and  len  \«ith  that  House. 

Ocdered,  That  the  said  lord  Lovat  be  con- 
veyed back  to  the  Tower  of  London,  by  the 
lieutenant  of  the  same,  or  his  deputy,  to  be 
there  kept  in  safe  custody,  until  be  shall  he 
thence  delivered  by  doe  course  of  law. 

Die  Veneris,  16  Januarii,  1746-7. 

A  Message  was  brought  from  the  House  of 
Commons  by  sir  William  Yonge,  and  others, 
to  acquaint  this  House,  that  they  have  con- 
sidered the  Answer  of  Simon  lord  Lovat  to  the 
Articles  of  Impeachment  exhibited  against  him 
by  the  knights,  citizens,  and  burgesses,  as- 
sembled in  parliament;  and  do  aver  their 
Charge  against  the  said  Simon  lord  Lovat  for 
High  Treason,  to  he  true ;  and  that  the  said 
Simon  lord  Lovat  is  guilty  in  such  manner  as 
he  stands  impeached :  and  that  the  Commons 
will  be  ready  to  prove  their  Charge  against  him 
at  such  convenient  time  as  shall  be  appointed 
for  that  purpose. 

Die  Jo  vis,  d2  Januarii,  1746  7. 

A  Petition  of  Simon  lord  Lovat,  stiling  him- 
self Simon  lord  Fraser  of  Lovat,  was  pre^ 
sented,  and  read;  praying,  that  Mr.  William 
Fraser  may  be  appointed  one  of  bis  solicitors, 
in  the  room  of  Mr.  Hugh  Fraser,  he  bemg  nt- 
cessarily  required  to  go  into  the  country. 
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Ordered,  That  the  said  Mr.  Wflliam  Fraser 
be  assiq^ned  the  petitioner's  solicitor,  in  the 
Toom  of  the  said  Mr.  Hugh  Fraser,  as  desired: 
and  that  the  said  Mr.  William  Fraser  may 
hare  access  to  the  petitioner  at  all  seasonable 
limes. 

Ordered,  That  Monday,  the  23d  day  of  Fe- 
bruary next,  be,  and  is  hereby  appointed  for, 
the  Trial  of  Simon  lord  LoFat,  in  Westminster- 
hall,  upon  the  Articles  of  Impeachment  ex< 
hibited  atrainst  him  by  the  House  of  Commons 
for  Hig^h  Trcaioo. 

And  a  Message  was  sent  to  the  House  of 
Comiikons,  by  Mr.  Spicer  and  Mr.  Edwards,  to 
acquaint  them  therewith. 

Tiien  the  House  appointed  a  committee  to 
inspect  the  Journals  of  this  House,  relating  to 
former  cases  of  impeachments ;  and  to  con- 
aider  of  the  proper  methods  of  proceeding  on 
the  Impeachment  against  Simon  lord  Lovat; 
atid  to  report  to  the  House  what  they  shall 
think  proper  thereupon. 

Die  LuDie,  3  Februarii,  1746*  7. 

The  earl  of  Warwick  reported  from  the 
Jords  committees  appointed  to  inspect  the 
Journals  of  this  House,  relating  to  former 
cases  of  impeachments ;  and  to  consider  of 
the  proper  methods  of  proceeding  on  the  Im- 
peachment against  Simon  lord  Lovat ;  and  to 
report  to  the  House  what  they  shall  think 
proper  thereupon ; 

That  the  committee  had  met,  and  inspected 
the  Journals  of  ihis  House,  in  former  cases  of 
impeachments  ;  and  had  considered  the  mat- 
ters to  them  referred ;  and  had  come  to  several 
resolutions:  which  his  lordship  reported.  And 
thereupon  sereral  orders  were  made,  touching 
the  course  of  proceeding  to,  and  at  the  ensuing 
Trial,  and  for  preserving  the  peace;  and 
amongst  them  as  follows ;  viz. 

Ordered,  That  an  bumble  Address  be  pre* 
seated  to  his  majesty,  to  acquaint  his  majesty, 
that  this  House  hath  appointed  the  Trial  of 
Simon  lord  Lovat,  upon  the  Articles  of  Im- 
peachment of  High  Treason  exhibited  against 
him  by  the  House  of  Commons,  to  begin  in 
Westminster- hall  on  Monday,  the  SSd  day  of 
this  instant  February :  and  humbly  desire, 
that  bis  majesty  will  be  pleased  to  appoint  a 
lord  high  steward,  to  continue  durinir  toe  said 
Trial.  • 

Ordered,  That  the  said  Address  be  presented 
to  his  majesty  by  the  lords  with  white  staves. 

Ordered,  That  the  counsel  assigned  the  said 
lord  Lovat  may  be  present  when  he  is  at  the 
bar,  in  order  to  be  heard  touching  any  point  or 
matter  of  law,*  if  any  such  shall  arise  daring 
the  said  Trial. 


*  The  Statute  7  W.  3,  c.  3,  under  which 
persons  indicted  for  high  treason,  whereby 
an^  corruption  of  blood  may  be  made  to  su6n 
offenders  or  their  heirs,  or  for  misprisions  of 
such  treason,  were  admitted  to  make  their  full 
defence  by  counsel,  did  not  extend  to  cases  of 
impeachments,  but  shortly  after  this  Trial  of 


Ordered,  That  the  witnesses,  which  shall 
be  produced  by  the  lord  Loyat  to  be  examined 
in  his  defence,  shall  be  examined  npon  oath  ; 
which  oath  shall  be  administered  in  the  like 
form  as  an  oath  was  directed  bv  this  House 
to  be  administered  to  any  witnesses,  who 
should  lie  produced  by  the  earl  of  Wintoun*  at 
his  Ti  ial. 

Ordered,  That  the  lord  ^eat  chamberlaiii 
be  desired  to  take  care  and  give  order,  that  ac- 
commodations be  made  in  the  scaffold  already 
erected  in  Westminster- hall  for  the  Commons, 
as  hath  been  used  in  Trials  in  Westminster- hall 
upon  impeachments. 

Die  Mercurii,  4  Februarii,  1746-7. 

The  Lord  Steward  reported,  That  the  lords 
with  white  staves  had  (accordipg  to  order)  pre* 
sented  to  his  majesty  the  Address  of  this  House 
of  Monday  last,  for  the  appointment  of  a  lord 
high  steward,  to  continue  during  the  Trial  ot* 
Simon  lord  Lovat ;  and  that  his  majesty  had- 
been  pleased  to  give  orders  accordingly. 

Ordered,  That  the  said  Commission  for  ap- 
pointing a  lord  high  steward  shall  be  in  the  like 
form  as  that  for  the  Trial  of  the  lord  viscount 
Stafford,  as  entered  in  the  Journal  of  this 
House  the  30th  of  November,  1680,  except 
that  the  same  be  in  the  English  language. 

Die  Mercurii,  18  Februarii,  1746>7. 

• 

A  Petition  of  Simon  lord  Fraser  of  Loyat  was 
presented  and  read ;  setting  forth,  That  upoa 
the  appointment  of  his  Trial,  he  immediately 
dispatcned  one  of  his  solicitors  to  summon  the 
petitioner's  material  witnesses,  who  are  at 
great  distances  from  each  other,  inhabiting  in 
the  counties  of  Inverness  and  Ross ;  but  by 
reason  of  the  inclemency  of  the  weather,  the 
badness  of  the  roads,  and  other  unavoidable 
accidents,  none  of  them  are  yet  arrived,  nor 
can  possibly  be  got  to  London  by  the  time  of 
trial ;  and  praying,  that  this  {louse  will  ap- 
point some  more  distant  time  for  that  purpose. 

And  therenpon  William  Fraser  and  Wiiliam 
Ooostrev,  two  of  the  petitioner's  solicitors^ 
were  called  in,  and  heard  at  the  bar,  to  verify 
the  truth  of  the  allegations  of  the  taid  Peti- 
tion :  and  being  withdrawn. 

Ordered,  That  the  time  appointed  for  the 
petitioner's  Trial  be,  and  is  hereby,  enlarged 
till  to-morrow  fortnight,  the  5th  day  of  March 
next. 

Ordered,  That  a  Message  be  sent  to  the 
House  of  Commons,  to  acquaint  them,  tha^ 
upon  the  humble  Petition  of  Simon  lord  Lovat 

lord  Lovat,  (viz.  Wednesday,  May  6,  1747,) 
a  Bill  (moved  for  by  sir  William  Vonge)  was 
brought  into  the  House  of  Commons  for  al- 
lowiug  persons  impeached  of  high  treason, 
whereby  any  corruption  of  blood  may  be  made, 
or  for  misprision  of  such  treason,  to  make 
their  foil  defence  by  counsel.  It  received  the 
royal  assent  on  the  1 7th  of  June.  It  b  the  sta^ 
tute  20  6.  3,  c.  80. 
*  See  his  Case,  voh  15^  p.  806< 
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for  pottiDg  off  his  Trial  to  a  fartlier  day,  for 
the  reasons  thereiD  allegfed,  tbe  Lords  have  en- 
larged the  time  ap|>ointed  for  the  Trial  of  the 
said  lord  Lovat  till  Thursday  the  5th  day  of 
March  next. 

And  a  Message  was  accordingly  sent  to  the 
House  of  Commons,  by  Mr.  Holford  and  Mr. 
Bennet,  to  acquaint  them  therewith. 

Die  Lansp,  S  Martii,  1746-7. 

A  Petition  of  Simon  lord  Fraser  of  Lorat, 
with  an  Affidavit  of  Hugh  Fraser  thereto  an- 
nexed, were  presented  to  tbe  House,  and  read, 
as  follows : 

To  the  Rifffat  Hon.  the  Lords  Spiritual  and 
Temporal,  in  Parliament  assembled  :  Tbe 
Humble  Petition  of  Simon  Lord  Fraseb 
of  Lovat, 

Sbewetb ;  That  your  lordships  having  ap- 
pointed your  petitioner's  Trial  tor  tbe  23rd  of 
February,  your  petitioner  did  lately  take  the 
liberty  humbly  to  represent  the  impossibility 
he  was  under  to  prepare  so  soon  for  trial,  in 
respecst  his  witnesses,  from  the  badness  of  the 
road,  were  not  then  arrived  ;  and  your  lord- 
ships were  pleased  to  indulge  your  petitioner 
with  a  delay  till  Thursday  next. 

That  Hugh  Fraser,  whom  vonr  petitioner 
had  directed  to  serve  your  lordsnips'  summons 
upon  your  petitioner's  witnesses,  arrived  in 
town,  with  sundry  of  them,  late  on  Friday 
night,  having  duly  served  your  lordships  said 
order  upon  several  other  persons,  who  were 
all  material  witnesses  for  your  petitioner. 

That  Thomas  Fraser  of  Suuy,  and  Donald 
Fraser,  alias  Down,  two  of  the  witnesses, 
served  as  aforesaid,  were  prevented,  by  sick- 
ness, from  setting  out  as  early  as  some  of  the 
rest;  bat  bad  deolared  to  the  said  Hugh  Fraser 
their  willingness  to  obey  your  lordships'  sum- 
mons as  soon  as  they  were  able  to  travel ; 
which  your  petitioner  hopes  may  soon  be  the 


That  William  Fraser  of  Beltoan,  Alexander 
Fraser  of  Belnain,  Thomas  Fraser  of  Garth - 
more,  Alexander  Fraser  of  Beloloyne,  and  the 
reverend  Mr.  Donald  Fraser,  minister  at  Kit- 
leaman,  who  are  all  material  witnesses  for  your 
petitioner,  and  without  whose  testimony  vour 
petitioner  cannot  safely  proceed  to  trial,  have 
absolately  refused  to  attend,  though  regularly 
served  with  your  lordships'  summons,  as  by 
affidavit  annexed  appears;  and  that  the  per- 
sons, named  as  aforesaid,  are  material  and  ne- 
cessary witnesses,  your  petitioner  is  ready  to 
make  affidavit  of;  but  being  strictly  conhned 
in  the  Tower,  and  no  person  having  access  to 
him  without  your  lordships'  order,  he  has  no 
opportttuity  so  to  do. 

That  under  these  circumstances,  and  that 
your  petitioner,  without  vour  lordships'  inter- 
position, cannot  compel  the  said  persons  to  at- 
tend his  Trial,  he  is  under  a  necessity  to  apply 
to  yoqr  lordships  for  relief,  without  which  he 
must,  as  to  tbe  charge  in  some  of  the  aibresaid 


Articles,  remain  defenceless,  should  your  lord- 
ships  in  tbe  interim  proceed  to  trial. 

Your  petitioner  therefore  humbly  prays, 
your  lordships  would  be  pleased  to  appoint  a 
more  distant  day  for  his  Trial;  and  that  your 
lordships  would  be  pleased  to  compel  tbe  said 
William,  Alexander,  Thomas,  Donald,  and 
Alexander  Frasers,  to  attend  your  pelitioner'a 
Trial  at  such  time  as  your  lordships  shall  think 
fit ;  or  to  grant  him  such  other  relief,  as  to 
your  lordships,  in  your  great  wisdom,  shall 
seem  meet.  And  your  petitioner  shall  ever 
pray.  '  Lotat. 

In  the  House  of  Lords.— Upon  an  Impeach- 
ment for  High  Treason  against  Simon 
Lord  Lovat : 
Hugh  Fraser,  of  Grays  Inn,  in  the  county 
of  Middlescfx,  gentleman,  maketh  oath,  that  he 
this  deponent  did,  on  the  10th  day  of  February 
last,  personally  serve  Thomas  Fraser  of  Struy, 
and  on  the  12th  day  of  the  said  month  of  Fe- 
bruary, did  also  personally  serve  William  Fraser 
of  Befloan,  Alexander  Fraser  of  Belnain,  Tho- 
mas Fraser  of  Garthmore,  Alexander  Fraser  of 
Beloloyne,  and  Donald  Down,  alias  Fraser, 
with  an  Order  of  this  honourable  House,bearing 
date  the  16tb  of  January  last  past:  where- 
by it  was  ordered,|that  the  said  several  persons, 
and  others  named  in  such  order,  should  attend 
this  House  as  witnesses  for  the 'Baid  Simon  lord 
Lovat,  who  stands  impeached  of  high-treasoa 
by  tbe  House  of  Commons,  by  delivering  to 
each  of  them  a  true  copy  of  the  said  order,  and, 
at  the  same  time,  shewing  to  each  of  them  tbe 
said  original  order.  And  this  deponent  further 
saith,  that  the  said  William  Fraser  of  Belloan, 
Alexander  Fraser  of  Bekiain,  Thomas  Fraser  of 
Garthmore,  and  Alexander  Fraser  of  Beloloyne, 
though  served  with  the  said  order  as  aforesaid, 
absolutely  refused  tu  obey  tbe  said  order ;  and 
this  deponent  verily  believes  will  not  attend  the 
said  Trial :  and  the  said  Thomas  Fraser  of 
Struy,  and  Donald  Down,  alias  Fraser,  were 
both  at  the  time  of  such  service  sick,  and  un- 
able to  travel ;  and  declared  themselves  inca- 
pable of  complying  with  the  said  order.         k 

Hugh  Fraser. 

Sworn  the  Sd  day  of  Maroh,  1746,  before 
me,  at  the  Court  of  Requests. 

M.  Thurston. 

Afterwards  the  said  Hugh  Fraser,  and  Mr. 
Goostrey^  one  of  tbe  prisoner's  solicitors,  were 
called  in,  and  examined  at  the  bar:  and  being 
withdrawn. 

Ordered,  That  the  said  Petition  be  rejected. 

Ordered,  That  the  lieutenant  of  the  Tower  of 
London,  or  his  deputy,  do  bring  to  the  bar  of  this 
House,  in  Westminster- hall,  on  Thursday  next, 
at  ten  of  the  clock  in  the  forenoon,  Simon  lord 
Lovat,  in  order  to  his  trial  upon  the  Impeach* 
ment  of  High  Treason  exhibited  by  the  House 
of  Commons  against  him.— —Then, 

A  Message  was  sent  to  tbe  Hou^e  of  Com- 
mons by  the  former  messengers,  to  acquaint 
them  that  the  Lords  will  he  ready  to  go  down 
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into  Wcttminster-ball,  at  the  time  abore  men- 
tioned, in  order  to  the  Trial  of  the  said  lord 


Die  Martis,  3  Martii,  1746-7. 

A  Petition  of  Simon  lord  Fraser  of  Lorat, 
with  the  Affidavits  of  Mr.  George  Ross,  and  Mr. 
William  Fraser,  thereto  annexed,  were  pre- 
lented  and  read  as  follows : 

To  the  Right  Honomtible  the  Lords  Spiritual 
and  Temporal  in  Parliament  assemUed  ; 
'The  HnmUe  PsTrnoN  of  Simon  Loid 
Fblaseb  of  LovAT : 

Shewetb ;  That  nothing  bnt  the  utter  impos- 
tibility  the  petitioner  and  bis  qgents  we  under, 
of  preparing  his  defence  against  Thursday  the 
5th  or  this  instant  March,  could  have  induced 
him  to  trouble  your  lordships  with  this  second 
application  for  some  days  further  time. 

But  none  of  TOur  petitioner's  witnesses  com- 
ing to  town  till  late  on  Friday  night  last ;  and 
one  of  your  petitioner's  agents  having  received 
an  account  by  last  night's  post,  that  two  other 
persons,  who  were  summoned  as  witnesses  for 
your  petitioner,  set  out  from  Edinburgh  on  the 
94th  and  S5th  of  last  month,  and  are  not  yet 
arrived  in  London,  but  expected  here  by  the 
end  of  this  week,  your  petitioner  cannot  pos- 
sibly be  prepared  to  take  his  Trial  before  Mon- 
daynext. 

The  petitioner  begs  leave  further  to  represent 
to  your  lordships,  that  in  the  present  unhappy 
situation  of  his  affairs,  he  has  no  means  of  fur- 
nishing himself  with  money,  either  for  apply- 
ing to  counsel,  bearing  the  charge  of  his  wit- 
nesses, or  other  necessary  expence,  but  from 
the  supply  afibrded  him  by  his  agents,  who 
have  already  adtanced  him  considerable  snms 
for  the  above  purposes,  which  are  already  ex- 
pended; that  nie  solemnity,  and  unavoidable 
length  of  the  proceedings,  making  further 
sums  of  money  still  necessary,  the  petitioner  is 
afraid  that  his  defence  may  suffer  on  that  ac- 
count, unless  your  lordships  are  pleased,  in 
compassion  to  his  present  difficulty,  to  give 
some  kind  6f  encouragement  to  his  agents,  to 
hope  they  shall  be  repaid  what  they  already 
have,  or  may  hereafler  disburse  on  the  peti- 
tioner's account;  it  being,  by  the  loss  of  the 
petitionei^s  utoveables,  out  of  bia  own  power  to 
givethem  any  kind  of  indemnification. 

The  petitioner  also  prays  your  lordships  to 
^issign  Mr.  Charles  Hamilton  Gordon  to  be  one 
of  bis  counsel,  in  place  of  Mr.  Starkey,  who, 
on  account  of  the  bad  state  of  his  health,  has 
declined  giving  the  petitioner  his  Assistance. 

May  it  therefore  please  your  lordships  in 
consideration  of  the  premises,  to  put  off  the 
petitioner's  Trial  until  the  next  Monday ;  and 
to  make  such  other  order  upon  this  application 
as  to  your  lordships  shall  seem  meet.  And 
your  petitioner  shall  ever  ^ray,  &c.    Lovat. 

In  the  Impeachment  of  the  Commons  of  Great- 
Britain  against  Simon  lord  Fraser  of  Lovat : 
George  Ros8»  one  of  the  solicitors  assigned 
by  the  right  honourable  the  House  of  Lords 
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to  the  said  Simon  lord  Fraser  of  Lovat,  mak- 
eth  oath.  That  since  his  appointment,  he  has 
at  different  times  laid  out  and  expended  up- 
wards of  600/.,  cat  of  his  own  pocket,  in 
feeing  of  his  lordship's  counsel,  bringing  up 
his  witnesses,  and  other  charges  attending 
the  several  steps  already  taken,  towards  pre- 
paring for  the  said  lord'^s  defence,  without  re- 
ceiving aujT  money  or  security  whatsoever  fbr 
l^is  indemnification.  George  Ross. 

Sworn  at  the  public  office,  8d  March, 
before       W.  Kinaston. 

In  the  Impeachment  of  the  Commons  of  Greal- 
Britain,  against  Simon  lord  Lovat— la 
the  House  of  Lords : 
William  Fraser,   writer  to   his   maksty^^ 
signet,  maketb  oath.  That  last  night  he  re- 
ceived advice  frooi  Edinburgh,  that  Thomas 
Fraser  of  Struy,  and  Mr.  Donald  Fraser,  two 
of  the  witnesses  summoned  on  the  behalf  of 
lord  Lovat,  are  now  upon  the  road,  and  wyi 
be  here  by  Saturday  or  Sunday  next:   which 
information  this  deponent  beUeves  to  be  true. 

WiLL.'FaAaBB. 

Sworn  at  the  public  office,  Sd  March, 
1746,  before       Tho.  Bennet. 


Ordered,  That  the  Trial  of  the  petitioner 
put  off  to  Monday  next,  as  desired. 

A  Message  was  sent  to  the  Commons,  by 
Mr.  Burrouffhs  and  Mr.  Allen,  to  acouaint 
them,  that  this  House,  upon  the  Petition  of 
the  said  lord  Lovat,  for  the  reasons  therein 
contained,  hath  enlai^ged  the  time  of  his  Trial 
upon  the  Impeachment  of  High-Treason  ex- 
hibited against  him  by  the  House  of  Com- 
mons, to  Monday  next,  at  11  o'clock  in  the 
forenoon ;  and  that  their  lordships  will  be 
ready  to  go  down  into  Westminster- ball  at  the 
time  above-mentioned,  in  order  to  his  Trial. 

Ordered,  That  the  lieutenant  of  the  Tower 
of  London,  or  his  deputy,  do  bring  the  said 
lord  Lovat  to  the  bar  of  this  House  in  West- 
minster-hall, at  10  o'clock  in  the  forenoon,  on 
Monday  next,  in  order  to  his  Trial  upon  the  said 
Impeachment. 

Monday^  March  9, 1746-7. 

The  Lords  met  in  the  House  of  Lords  in 
their  robes;  and,  afler  prayers,  adjourned  into 
Westminster*  hall . 

First  Day. 

About  11  o'clock,  the  Lords  came  from  their 
ovrn  House  into  the  Court  erected  in  West- 
minster-hall, in  the  manner  following: 

The  lord  high  steward's  gentlemen  attend- 
ants, two  and  two. 

The  clerks  assistant  to  the  House  of  Lords  ; 
and  the  derk  of  the  parliament,  with  the  clerk 
of  the  crown  in  the  court  of  Chancerv,  bearing 
the  king's  commission  to  the  lord  high  stewwf 

The  masters  in  efaancery,  two  and  4wo. 

Thejudges,  two  and  two. 

The  peers  eldest  SOUS}  two  and  two.  * 
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Peefs  minor*,  two  and  two. 

York  aad  Windsor  heralds. 

Four  seijeaots  at  arms  with  their  maceSy 
two  and  two. 

The  yeoman  usher  of  the  House. 

Then  the  Peers,  two  and  two,  beginning 
with  the  youngest  baron. 

'Then  four  Serjeants  at  arms  with  their  maces, 
two  and  two. 

The  Serjeants  at  arms  attending  the  great 
seal,  and  purse  bearer. 

Then  Garter  king  at  arms,  and  the  gentle- 
man usher  of  the  black-rod,  carrying  the  white 
staff  before  the  lord  high  steward. 

Philip  lord  Hardwicke,  k)rd  high  chancellor 
of  Great  Britain,  lord  high  steward,  alone ;  his 
train  home. 

The  Lords  having  taken  their  places  in  the 
court,  according  to  their  degrees,  the  Lord 
High  Steward  being  upon  the  uppermost  wool- 
pack  ;  and  the  Commons,  and  their  Managers, 
being  also  in.  the  seats  respectively  prepared 
for  them ; 

The  clerk  of  the  crown  in  Chancery  hav- 
ing his  majesty's  Commission  to  the  Lord 
High  Steward  in  his  hand,  standing  before 
the  clerk's  table  with  his  face  towards  the  state, 
made  three  reverences,  the  first  at  the  table, 
the  second  in  the  midway,  and  the  third  near 
the  wool-pack ;  then  kneeled  down,  and  on  his 
knee,  presented  the  Commission  to  the  lord 
high  steward ;  who  delivered  the  same  back 
to  him;  who,  rising,  made  three  reverences, 
and  returned  with  it  to  the  table :  And  then 
proclamation  was  made  for  silence;  in  this 
manner: 
'  Serjeant  at  Arms.  Oyes,  Oyes,  Oyes !  Our 
sovereign  lord  the. king  strictly  charges  and 
commands  all  manner  of  persons  to  keep  silence, 
upon  pain  of  imprisonment. 

Then  the  Lord  High  Steward  stood  up.  and 
spoke  to  the  peers. 

^  Lord  High  Steward.  Hit  majesty's  Commis- 
sion is  about  to  be  read :  your  lordships  are  de- 
sired to  attend  to  it  in  the  usual  manner  ;  and 
all  others  are  likewise  to  stand  up,  uncovered, 
while  the  Commission  is  reading. 

•  All  the  peers  uncovered  themselves;  and 
thej,  and  all  others,  stood  op  uncovered,  while 
the  commission  was  read ;  which  is  as  fol- 
lows ;  viz. 

George  jR, 
George  the  second,  by  the  grace  of  God,  of 
Great  Britain,  France,  and  Ireland,  king,  de- 
fender of  the  faith,  and  so  forth,  to  our  right 
trusty  and  weli-i»eloved  counsellor  Philip  lord 
Hardwicke,  baroK'of  Hardwicke  in  our  county 
of  Gloucester,  our  chancellor  of  Great  Britain, 
greeting.  Whei-eas,  Simon  lord  Lovat,  before 
as  in  parliament,  by  the  knights,  citizens,  and 
burgesses,  in  our  parliament  assembled^  in  the 
name  of  the  said  knights,  citizens,  and  bur- 
gesses and  in  the  name  of  all  the  Commons  of 
our  kingdom  of  Great  Britain,  is  and  stands 
impeached  and  accused  of  High -Treason,  by 
liim  the  said  Simon  lord  Lorat  committed  and 


perpetrated ;  we,  considering  that  justice  is  an 
excellent  virtne,and  pleasing  to  the  Most  High, 
and  being  willing,  that  the  said  Simon  lord 
Lovat  should,  before  us  in  our  present  parlia- 
ment, according  to  the  law  and  custom  of  this 
onr  kingdom  or  Great- Britain,  and  according 
to  the  custom  of  parliament,  be  heard,  sen* 
tenced,  and  adjudged,  touching  and  concerning 
the  said  Hiffh -Treason  whereof  he  stands  im- 
peached and  aconsed,  as  aforesaid,  and  that  all 
other  thines,  which  are  necessary  in  this  be- 
half, should  be  in  due  manner  done  and  exe- 
cuted ;  and  forasmuch  as  the  Lords  spiritual  and 
temporal  in  our  present  parliament  assembled, 
have  most  humbly  besought  us,  that  we  would 
vouchsafe  to  appoint  a  Steward  of  Great-Britain 
for  this  time;  we,  very  much  confiding  in 
your  fidelity,  prudence,  provident  circumspec- 
tion, and  industry,  have  tor  this  cause,  ordained 
and  c<iustituted  you  Steward  of  Great  BritaiUi 
to  bear,  execute,  and  exercise,  for  this  time, 
the  said  office,  with  all  things  to  the  same 
office  in  this  behalf  due  and  belonging :  and 
therefore  we  command  you,  that  you  duigeotly 
set  about  the  premises,  and,  for  thb  time,  do 
exercise  and  execute,  with  effect,  all  those 
things,  which  belong  to  the  office  of  Steward  of 
Great-Britain,  and  which  are  required  in  this 
behslf.  In  witness  whereof,  we  have  caused 
these  onr  letters  to  be  made  patent.  Witness 
ourself  at  Westminster,  the  9th  day  of  March, 
in  the  30th  year  of  our  reigh.-— By  the  king 
himself,  signed  with  his  own  hand. 

YoRKE  and  Yorke. 

Serj.  at  Anm,  God  savs  the  king. 

Then  Garter,  and  the  gentleman  usher  of 
the  Black  Rod,  after  three  reverences,  kneel- 
ing, jointly  presented  the  white  stafl^  to  his 
grace  the  Lord.  High  Steward:  and  then  his 
grace,  attended  by  Garter,  Black  Rod,  and  the 
purse-bearer  (making  his  proper  reverences 
towards  the  throne),  removed  from  the  wool- 
pack  to  an  armed  chair,  which  was  placed  on 
the  uppermost  step  but  one  of  the  throne,  as  it 
was  prepared  for  that  purpose ;  and  then  seat- 
ed himself  in  the  chair,  and  delivered  the  staff 
to  the  gentleman  usher  of  the  Black  Rod  on 
his  right  hand,  the  purse-bearer  holding  the 
purse  on  the  left. 

CL  of  the  Cr,  Serjeant  at  Arms,  make  pro- 
clamation. 

Serj.atArmi.  Oyes,  Oyes,  Oyes!  Our'so- 
vereigo  lord  the  king  strictly  charges  and  com- 
mands all  manner  of  persons  tokeep  silence, 
upon  pain  of  imprisonment. 

X.  H.  S.  Is  It  your  lordships'  pleasure,  that 
the  judges  have  leave  to  be  covered? 

XorcS.    Ay. 

Then  another  proclamation  was  made,  as 
follows : 

Sefj.  at  Amu.  Oves,  Oyes,  Oyes!  Lieute- 
nant of  the  Tower  of*  London,  bring  forth  your 
prisoner  to  the  bar,  accordin|^  to  the  order  of 
the  House  of  Lords  to  you  Directed. 

Then  Simon  lord  Lovat  was  brought  to  the 
bar  by  the  deputy-governor  of  the  Tower,  hav- 
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iDgthe  axe  carried  before  him  by  the|^nUe- 
mao  gaoler,  who^stood  with  it  on  the  left-band 
of  the  prisoner,  wiih  the  edge  turned  from  him. 
The  prisoner  when  he  approached  the  bar, 
roade  three  rerereaces,  and  then  fell  upon  his 
knees  at  the  bar. 

X.  H,  S,   Your  lordship  may  rise. 

Then  the  prisoner  rose  up,  and  bowed  to  his 
grace  the  Lord  High  Steward,  and  to  the  House 
of  Peers :  which  conijdiment  was  returned  him 
by  his  grace  and  the  Lords. 

And  proclamation  being  again  made  for 
keeping  silence,  the  Lord  High  Steward  spake 
to  ine  prisoner  as  follows : 

Lord  High  Steward.  Simon  lord  Lovat, 
you  stand  impeached  of  High -Treason  by  the 
knights,  citizens,  and  burgesses  in  parliament 
assembled,  in  the  names  of  themselves,  and  of 
all  the  Commons  of  Great  Britain ;  and  your 
lordship  is  now  brought  to  the  bar  of  this  House 
to  receive  your  Trial  upon  that  impeachment. 

The  weight  of  this  accusation,  the  solemn 
manner  of  exhibiting  and  prosecuting  it,  and 
the  awfulness  of  this  supreme  judicature,  the 
most  illustrious  in  the  world,  are  circumstances, 
that  may  naturally  strike  your  mind  with 
anxious  and  alarming  apprehensions.  Hea- 
■onabie  and  well-grounded  must  those  appre  • 
beusions  be,  if  they  proceed  from  that  greatest 
of  all  terrors,  a  consciousness  of  guilt.  But  if 
your  lordship  is  innocent ;  if  you  have  really 
preserved  yourself  untainted  with  the  heinous 
crimes  laid*  to  your  charge,  as  you  have  averred 
by  your  Answer ;  these  very  awiul  circum- 
stances, when  duly  considered,  ought  to  have 
a  contrary  effect, and  to  afford  you  support  and 
consolation. 

Your  lordship  can  never  doubt  of  the  greatest 
fairness  and  candour  in  the  management  of  a 
prosecution  carried  on  by  the  House  of  Com- 
mons, intrusted  and  highly  concerned  to  pre- 
serve the  rights  4nd  liberties  of  their  fellow - 
subjects.  Neither  can  you  entertain  the  least 
doubt  of  a  just  and  impartial  Trial,  where  the 
law  of  the  land,  and  the  custom  and  usage  of 
parliament  (an  essential  part  of  that  law),  con- 
stitute the  rule  of  proceeding  ;  and  the  deci- 
sion and  judgment  rest  in  the  breasts  of  these 
noble  lords  your  peers,  who  are  to  try  you  upon 
that  honour,  which  is  inseparable  from  (hem, 
and  to  judge  you  by  that  law,  which  is  the 
great  security  of  themselves  and  their  pos- 
terity. 

It  is  my  duty  to  put  yonr  lordship  in  mind 
of  some  things,  whjqh  may  be  of  use  to  you  in 
the  conduct  of  your  defence;  but  in  this  I  shall 
be  the  shorter,  since,  at  your  own  request, 
counsel  have  been» already  assigned  you,  with 
whom  you  must  be  presumed  to  have  advised. 

Your  lordship  must  give  due  and  patient  at- 
tention to  the  reading  of  the  Articles  of  Im- 
peachment, and  what  shall  be  said  by  the  Ma- 
nagers for  the  House  of  Commons,  or  offered 
in  evidence  against  you,  without  giving  any 
interruption :  but  when  the  Managers  shall 
bara  finished  the  exjimination^  on  their  part,  of 


any  witness  produced  by  them,  you  will  have 
liberty  to  cross-examine  that  witness. 

When  the  Managers  for  the  Commons  shall 
have  gone  'through  their  etidence,  and  closed 
what  they  shall  think  fit  to  offer  by  way  of 
charge,  then  will  be  your  lordship's  time  to 
make  your  defence.  In  doing  this,  you  and 
your  witnesses  will  be  heard  with  the  gfreate^ 
attention  and  equity. 

But  your  lordship  must  take  notice,  that 
yoar  counsel  are  not  to  examine  or  cross-exa- 
mine any  witness,  nor  to  give  you  any  as* 
sistance,  while  matter  of  fact  only  is  in  ques- 
tion; but,  if  any  point  or  matter  of  law  shall 
arise  during  this  proceeding,  they  will,  accord- 
ing to  the  known  rules  in  such  case8,~be  heard 
to  it  in  your  behalf;  and,  for  that  purpose,  are 
permitted  to  be  present  whilst  your  lordship  is 
at  the  bar. 

The  witnesses  produced  in  your  defence^ 
must  be  examinea  upon  oath,  pursuant  to  a 
▼ery  just  and  wise  provision  made  by  act  of 
parliament  in  the  first  year  of  the  late  queen 
Anne,  and  according  to  the  form  Established 
by  their  lordships  in  former  cases  of  impeach* 
ments. 

By  command  of  their  lordships,  I  am  fuiiber 
to  acquaint  you,  and  all  other  persons,  who 
shall  have  occasion  to  speak  to  this  Court,  that 
they  are  to  address  themselves  to  the  lords  ia 
general,  and  not  to  any  lord  in  particular. 

Before  I  conclude,  I  must  beg  the  indul- 
gence of  the  House  to  add  one  thing  more.  If 
your  lordship  shall  desire  to  have  the  use  of 
pen,  ink,  and  paper,  to  take  notes  in  order  to 
your  defence,  I  presume  it  will  be  permitted  ; 
and  if,  in  the  course  of  your  Trial,  you  should 
happen  to  omit  any  advantage  which  in  law 
and  justice  ought  to  be  allowed  to  you  for  your 
defence,  such  is  the  candour  of  my  lords  your 
judpces,  that  I  trust  1  shall  meet  with  their  ap« 
probation  in  giving  yon  notice  of  it. 

The  Articles  of  Impeachment,  and  the  lord 
Lovat's  Answer  thereunto,  as  also  the  Replica- 
tion of  the  Commons  to  the  said  Answer,  were 
(Ijy  command  of  the  Lord  High  Steward)  read, 
and  the  same  are  as  follow : 

Articles  op  Impeachment  op  Hioft 
Treason  against  Simon  Lord 

LOVAT. ' 

Whereas  the  imperial  crown  and  govern- 
ment of  these  kingdoms  have  been  iong,.dul  v» 
and  happily  established,  in  the  royal  family 
of  his  present  most  sacred  majesty,  upon  prin- 
ciples eoually  conducive  to  the  honour  and 
safety  of  the  crown,  and  to  the  protection 
and  liberty  of  the  subject ;  whereby  settled 
laws  are  made  the  common  measure  of  justice 
to  both,  and  a  prerogative  wisely  calculated  to 
promote  the  greater  good  of  the  people,  and 
answer  the  exigencies  of  government,  has  been 
ascertained  and  secured : 

And  whereas  the  reigns  of  bis  present  ma- 
jesty, and  his  royal  father,  have  mven  the 
stcongest  and  most  illtistrious  proofs  of  the 
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liappjr  eSMi  of  Iboif  pfioctiilei,  in  IW  exar- 
ciie  •f  tbeir  legal,  mil^  wd  c<|iifil  adou^ 
nbtntioD,  imiltr  wUch  ef«r7  raloecty  fnun 
tiie  lugbeiito  tli«  Wfsif  baa  w  bis  religioii, 
b»  penaoy  and  hia  pvopcrtj^,  fully  protectad  1^ 
tba  most  iDTtalable  oMerraaea  of  ibe  lawi, 
which  hata  had  thair  frae  ooar«a«  withaot 
tha  least  ioterrnplioii  on  tha  part  of  hia  na- 
jcstv,  ornfbia  royal  faibar : 

Kotwithataodiag  wbiehi  thara  hare  bean 
Ibiuid  many  wicked  and  ungiatefui  pereonai 
who  hsra  tbameelvea  eigaycd  all  tbeaa  bleea- 
ian  IB  coumioa  with  tha  reet  of  tbeir  fellow- 
aobjectSy  and  yet  hare  beep  weak  and  desperata 
aaougby  frooi4ioiiatotiina,  to  contri?a  the  enb- 
vaiaioii  of  this  happy  cetaUiaboiaBt,  in  order 
to  Introdoee  popiah  bigotiy  and  aupeiatitiopv 
iMlaad  of  tba  Plroteitant  religkiQ,  and  an  arbt* 
tnry»  tyrannical  power,  instead  ol'  a  Irea  go- 
tcnunent  s  and  aa  the  only  meana  of  eata- 
Uishing  and  perpetnating  Uioee  great  af  ile,  to 
pboe  the  Pretender  to  bieniidatiy '•  crown  upon 
Iha  thmna  of  thia  kingdom ;  and,  tha  mora 
aaaly  to  obtain  these  ends,  bate,  from  time  to 
time,  taken  adrantage  of  the  diatrenea,  wluch. 
in  the  course  of  human  aflairs,  bate  happened 
to  their  natire  cbuntry,  to  net  on  foot  and  pro- 
sacula  tbdr  traitoraos  designs: 

And  wheceaa  diraia  of  tha  said  trailora  la 
lib  mi(iesty  hare  laid  bokl  of  tba  opportunity 
arising  from  tba  jnat  and  nnaroiimbla,  but 
difficwt  and  expensiFe  wari,  in  whieb  this  na- 
tion baa  been  for  some  time  engaged,  to  renew 
their  treasonable  conspiradea,  m  tha  bringing 
their  wiofced  purposes  to  effect,  by  tba  assist- 
aaca  of  troops  and  money  from  ms  majesty's 
enemies  abroad,  and  by  raising  a  rebellion  at 
hame: 

4nd  whereas,  by  tha  instigation  of,  and  in 
concert  with  the  said  traitors,  a  great  number 
of  French  troopa,  accompanied  by  the  eldest 
son  of  the  said  Pretender,  were  ready,  and  had 
\a  part  embarked,  and  actually  set  sail,  to  in- 
rade  this  kingdom^  in  the  year  one  thousand 
aeven  hundrd  and  forty- three  ;  but  were  then 
pre? ented  from  accomplishing  their  design  by 
the  wise  precautiona  of  his  majesty,  and  tha 
good  providende  of  Alraightfr  Ood : 

And  whereas  the  same  trutors,  restless  and 
inda&tigaUe  in  tha  prosecution  vf  their  said 
wicked  and  traitorous  pnrposef ,  hoping  that 
the  French,  by  the  great  superiority  of  their 
numbers  in  Flanders^  might  be  able  to  Inrade 
this  kingdom,  and,  at  the  same  time,  to  prerent 
the  ralarn  of  his  majesty's  troops  from  abroad, 
in  the  defence  of  the  nation,  did,  in  the  year 
one  thonsand  seven  hundred  and  forty- fir e^ 
anconrage  the  said  eldest  son  of  the  Pretender 
to  his  maiesty's  crown,  to  land,  at  that  critical 
juncture^  in 'this  kingdom,  who,  in  pursuance 
of  aiiob  encouragement,  did  actually  land  in 
Scotland,  and  put  bimaelf  at  the  head  of  alafge 
body  of  armed  traitors,  and  commence  and 
carry  on,  for>  a  considerable  time,  a  cruel, 
unnatural,  and  bkKKly  war  against  bis  majesty, 
within  this  realm,  which  ha^  ^t  last  bun 
happily  snppressad: 
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Simon  lord  Lovat,  beiog  a  snlject  of  his  said 
majesty,  oqe  of  the  saio  traitors  and  rebels, 
and  conspiring  and  joining  with  them  ip  tbeir 
said  traitorous  designs,  and  baring  withdrawn 
that  due  obedience,  fidelity,  and  anegiabce^ 
wbicb|  as  a  loyal  subject,  he  owed,  and  of 
right  ought  to  bear,  to  bb  said  present  most 
sacred  majeaty,  the  only  true,  lawful,  and  un- 
doubted Borereign  of  tub  kingdom,  bis  true 
and  natural  lord,  did,  upon  the  Slat  day  of 
December,  in  the  year  of  our  Lord  1743^  in 
tlie  shire  of  Inrerneas,  and,  on  the  Sith  da}r  of 
October,  in  the  year  1745,  in  the  same  shire, 
and  at  direra  other  davs,  times,  and  plaoes, 
wickedly,  maliciously,  ndsely,  and  traitorously, 
compass  and  imagine  the  death  of  his  said 
majeaty. 

AancLB  n. 

And  for  acoomplbbing  bb  said  wicked '  and 
traitorous  purpose,  be,  the  said  Simon  lord 
Lorat,  upon  the  said  51st  day  of  December,  in 
the  said  year  1743,  in  tha  shire  of  InTeraess 
aforeaaid,  did  traitorously  correspond  with  tha 
said  Pretender,  obtain  and  accept  a  oommissioif 
from  the  said  Pretender,  to  be  a  lientenant- 
genenl  of  bb  foreea,  and  another  commission 
from  the  sakl  Pretender  to  be  general  of  tba 
Hiffblanders ;  and  did  abo  aooept  firom  tha 
said  Pretender,  a  patent  or  grant,  importing  to 
create  him  the  said  Simon  lord  Lorat  duke  of 
Fraser ;  and  then  and  there  did  traitorously 
conspire  and  enter  into  an  assocbtion  with 
nsanV  other  traiton,  in  order  to  raise  a  rrar  and 
rsbefiion  against  bb  majesty,  within  thb  rsalm, 
and  to  obtam  troops,  money,  and  succoura  frona 
',  France,  for  that  purpase, 

Aaticle  III. 

And  the  said  Simon  lord  Lorat  did  further 
falsely  and  traitorously,  at  the  times  and  plana 
before  particularly  mentioned,  and  at  direra 
other  times  and  places,  assemble  himself,  with 
diren  other  false  traiton  and  rebels,  against 
our  said  sorereign  lord  the  king,  beinpi'  armed 
and  arrayed  in  a  wariike  manner,  and  did  raise, 
and  caused  to  be  raised  and  assembled,  great 
nnmbera  of  armed  men,  his  majesty's  subjects, 
for  the  serrice  of  the  said  Pretender,  add  hb 
aaid  son  ;  and  arrayed,  and  caused  tbemi  to  ba 
airayed,  in  a  wariike  manner  against  his  ina« 

a^  and  did  traitorously  lery,  and  catiaa  to 
eried,  a  cruel  and  unnatural  war  againat 
hb  majeaty,  within  this  realm,  at  the  times  and 
(dace  aforesaid,  in  farour  of  the  said  Pre- 
tender. 

Aeticlb  it. 

And  for  the  more  effectual  bringing  bb  aaid 
treaaona  and  traitoroua  designs  to  raect,  he  the 
said  Simon  lord  Lorat  did,  in  the  month  of  No- 
f  ember,  in  the  said  year  1745,  traitorously 
compose,  write,  and  send,  and  c^nsa  to  m 
composed,  written,  and  sent,  a  treasonable  letter 
is  tbe  said  eldest  son  of  the  said  Pretender,  than 
in  arms  within  this  kingdom,  and  jomad  by  ,^and 
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at  tbe  bead  of  great  oumbcn  of  his  majestv's 
~  anbjects,  foJse  traitors  and  rebels  against  bis 
iniyestj,  then  also  in  arms  and  rebellion  against ' 
bis  miyesty  within  this  kingdom ;  in  which 
letter  be  the  said  Simon  lord  Lovat,  amon^ 
other  things,  expressed  tbe  great  pleasure  it 
would  give  bim  to  end  his  days  in  the  serrice 
of  the  said  Pretender's  said  son  ;  that  be  was 
resolved  to  send  to  him  his  the  said  lord  Lovat^s 
eldest  son,  to  Tenture  his  life  in  his  service,  and 
deliver  ap  his  clan  to  him  ;  and  further  ez-' 
pressed  and  represented  his  own  great  zeal  and 
attachment  to  the'said  Pretender,  and  bis  said 
•on,  and  their  cause  and  interest,  and  the  ser- 
vice he  bad  done,  was  doing,  and  intended  to 
do,  for  the  said  Pretender  and  his  said  son, 
with  intent,  and  in  order  to  confirm,  animate, 
and  encourage  bim  the  said  Pretender,  bis  said 
ton,  his  adherents,  and  all  tbe  other  said  trai- 
tors, in  tbe  prosecution  of  their  said  treasons, 
tod  tAutorbiis  designs. 

Article  V. 

And  tbe  said  Simon  lord  Lovat,  tn  further 
inrusecntiOD  of  bis  said  treasons,  did,  at  the 
limes  and  place  before- mentioned,  and  at  divers 
other  times  and  places,  after  tbe  said  war  and 
rebellion  began,  and  while  tbe  same  was  car^ 
rying  on,  traitorously  compose,  write,  and  send, 
and  cause  to  be  composed,,  written,  and  sent, 
.divers  other  treasonable  letters  and  papers  to 
divers  false  traitors,  then  openly  in  arms  in  this 
kingdom  against  bis  said  majesty,  and  to  divers 
others  of  his  mi^yt's  subjects,  and  other  per- 
sons, to  assure  them  of  bis  own  zeal  and  firm 
pttaehoient  to  tlie  cause  and  interest  of  the 
•aid  Pret^der,  and  his  said  son,  and  to  con- 
firm^ solicit,  excite,  aod  persuade,  them  te  en^ 
gage  in,  continue,  and  prosecute  tbe  said  war 
aud  rebellion,  and  to  |iromiie  and  asBorc  them 
ef  bis  assistance  therein. 

Article  VF. 

And  the  more  effectually  to  attain  the  end 
of  his  said  treasons,  and  treasonable  designs, 
tbe  said  Simon  lord  Lovat  did,  at  tbe  sai^  timea 
and  place,  and  at  divers  other  times  and  pUices, 
traitorously  aid  and  assist  the  said  Pretender's 
said  sen,  and  the  said  other  false  traitors  and 
rebels,  in  tbe  carrying  oa;tbe  said  treasons, 
war,  and  rebellion,  and  furnish  and  provide 
them  with  great  quantities  of  arms,  ammuni- 
tion, iuiplemenis  of  war,  clothes,  aud  other 
things  useful  and  necessary  fisr  that  purpose ; 
and  also  sent  bis  eldest  son,  and  many  of  his 
name,  family,  apd  depemlents, ,  to  tbe  assist- 
ance of  tbe  said  Pretender's  eldest  son,  and  tbe 
•aid  other  rfMs;  and  also  gave  them  advice, 
directions,  and  instructions,  m  tbe  prosecution 
ef  the  said  rebellion. 

AaricLE  Vn. 

And  the  said  Simoa  lord  L^vai  farther,  at  the 

limes  and  pkme  afufeaaid,  end  at  divert  other 

limes  and  pieces,  did  tmbiwfially  aad  Xraiter- 

onsty  liold,  eatertaiu,  and  keep  hiteUigence 

^orrespoideilce,  both  ii^  person  ind  hf 


>. 


letters  and  otherwise,  witb  the  said  ddcel  so*  ef 
tbe  wM  PreteMler,  welt  kn6wtng  hitn  to  be  so  f 
and  Also  witb  divers  other  penoos,  who  were^ 
emnbyed  by  tbe  said  Pretender's  said  tori  % 
ano  particalarty  with  John  Marray  of  Broof^ 
ton,  esq.  Donald  Camerontbe  elder,  of  Loebiel/ 
I>onald  Cameron  the  Toungeri  of  Loebid, 
AlejCander  Mae  Leod,  advocate  of  Edinbofgb, 
John  Roy  Stuart,  doctor  Archibald  Cameron,, 
and  divers  othcfi  t  all  which  persons  wereem- 
ployed  by  tbe  said  eldest  son  of  the  said  Pre-' 
tender  hi  this  kingdom,  in  the  said  nMKoo,' 
the  said  Simon  loni  Lovat  well  knowing  they 
were  severally  employed. 

All  which  said  treasons  and  crimes  abof  e^ 
mentioned  were  contrived,  committed,  perpe*' 
trated,  acted,  and  dene,  by  the  said  Simon  lord 
Lovat,  against  our  said  present  sovereign  lofd 
the  king,  his  peace,  crown,  and  dignity,  con- 
trary to  the  duty  of  his  allegiance,  and  againsf 
the  laws  and  statutes  of  this  kingdom. 

Of  all  which  said  treasons  and  crimes,  tbe 
knights,  citizens,  and  burgesses.  In  parliament 
assembled,  do,  in  tbe  name  of  themselves,  and 
all  tbe  Commons  of  Great  Britain,  impeach 
tbe  said  Simon  lord  Lovat. 
•  And  tbe  said  Commons,  by  protestation, 
saving  to  themselves  tbe  liber^  of  exbthiting,: 
at  any  time  hereafter,  any  other  accosatlon  of 
impeachment  against  the  said  Simon  lord 
Lovat ;  and  also  «f  replying  to  the  Answer 
which  he  shall  make  to  toe  premises,  or  any  of 
them,  or  to  any  impeachment  or  aconaation 
that  shall  be  by  them  exhibited,  according  to 
the  course  and  proceeduigs  of  parliament;  do 
pray.  That  the  said  Simon  lorn  Lovat  be  pot 
to  answer  all  and  every  tbe  premises :  and  that 
such  proceedings,  examinations,  trial,  and 
judgment  tbereupon,  ma^  be  had  and  used,  as 
shall  be  agreeable  to  law  and  justice. 


Thb  Answer  of  fimoN  Lord  I^ra- 
sEti  OF  Lovat,  to  the  Articles 
OF  Impeachment  of  High-Trea- 

aOM  EXHIBITED  AGAINST  HIM,  M 
THE  NAME  OF  SiMON  LORD  Lo- 
VAT,  BT  THE  KnIGHT8»  ClTI2EKS, 
•  AND  BuRG£9SE8»  IN  PaRLLAMSNT 
ASSEMBLED,  IN  TH«  NAMJl  OF 
THEMSELVES,  AND  ALL  THE  COM- 
MONS OF  Great  Britain. 

Tbe  said  lord,  saving  and  reserving  to  him- 
self all  benefit  and  wivantage  of  exception 
to  the  uncertainties  and  insufiiciencies  in  tbe 
said  Articles  contained,  and  also  all  advantages 
and  privileges  belonging  to  him  as  a  peer  of 
this  realm,  In  answer  to  the  afi)re*nMiilioned 
Article  says,  That  being  as  fUlly  seniible  arany 
British  subject  of  the  many  Uessingn  these 
kingdoms  have  enjoyed  under  his  ftresent  and 
late  majesty's  roiki  and  equal  adminisiratioB  ; 
and  having,  in  the  rebellion  of  1715,  given  tlie 
strongest  proofs  of  bis  zeal  for,  and  attacbment 
to,  bis  late  assjesty,  and  the  succession  of  tbe 
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4rowa  ID  hif  illuatrioiit  ftmily,  against  snob  as 
had  QiHlflrtafcen  the  destmctioD  of  both ;  he 
cannot  -bat  lainait  bia  miaibrtmie*  to  have  his 
fideUtr qnasttoiied  at  the  end  of  bis  days  ;  and 
bimsdfwbeB  near  worn  out  with  age  and  iofir- 
mities,  ^aqped  with  intending  the  sabrersion 
•of  a  gornnment  he  had,  in  the  strength  and  ▼!• 
goar  of  hia  age,  exerted  his  otmoat  power  and 
address  to  support.  Under  this  hea?y  pres- 
SQre»  attended  with  many  other  calamities  and 
jnisfortuna,  particularly  his  own  inability  to 
maoaffe  his  defence,  his  only  resource  is  in 
your  lordships' justice,  who  will,  be  is  well  as- 


intelligSDoe  or  correspondence  with  the  said 
Pretender's  eldest  son,  either  in  person  or  other- 
wise ;  nor  did  he  entertain  or  keep  any  corre- 
spondence with  anv  other  of  the  perMWis  meo- 
tioned  in  the  said  Article,  or  with  any  other 
person  employed  by  the  said  eldest  son  of  the 
Pretender,  in  the  said  rebellion,  knowing  any 
thing  of  them  to  be  so  empk»yed. 

And  as  to  all  other  matters  and  thiogs  io  the 
said  Artwies  contained,  and  which  is  not  herein 
particularly  answered  (if  any  such  there  be), 
the  said  lord  avers,  That  lie  is  not  guilty  of 
them,  or  any  of  them,  in  manner  and  form  as 


^nsed,  regard  only  plain  facts,  not  as  aggra-    laid  in  the  said  Articles,  or  in  any  other  manner 


Tated  by  skill  and  oratory,  but  as  clearly  and 
jnanifestly  proved  by  the  testimony  of  credible 
and  unexceptionable  witnesses. 
.  Under  this  firm  persuasion,  therefore,  the 
said  kn-d,  in  answer  tp  the  first  and  second  Ar> 
4icles,  denies  that  he  did  wickedly,  malicHMisiy, 
falsely,  and  traitoroosly,  compaas  or  imagine 
the  death  of  his  said  present  majesty,  or  cor- 
.vespond  with  the  Pretender,  obtain  or  accept 
nay  commission  or  commissions,  grant,  or  let- 
ters pnlent,  from  the  said  Pretender,  or  traitor- 
ously conspire^  or  enter  iQto  any  assedatioD 
wbatsoarer,  lor  raising  a  war  or  rebellion  against 
his  said  naiylesty,  within  tbb  realm,  or  from  ob* 
tajniog  troops,  money,  or  soecours,  from 
f  ranee,  for  that  purpose,  in  manner  and  form 
«s  by  the  said  Articles  Is  alledged. 

To  the  third  Artkde,  the  said  lord  denies. 
That  4m  did  assemble  himself  with  any  traitors 
jor  rebels;  or  raipe,  or  caose  to  be  raised  or  as- 
sembled, any  armed  men,  for  the  service  of  the 
said  Pretender,  or  his  eMesfson ;  or  array,  or 
-cause  .to  be  arrayed,  any  i^erson  or  persons 
whatsoever  against  hii  said  miyesty ;  or  levy, 
ot  ^ause  to  be  levied,  any  war  against  his  said 
majesty,  in  this  realm,  in  manner  and  form  as 
io  this  Articki  is  chaiged. 

To  the  fourth  Artide,  the  said  tord  denies, 
ThatJie  did  compose,  write,  or  send,  or  cause, 
io  be  compoeed,  written,  or  sent,  any  letter, 
paper,  or  writing  whatsnever,  to  the  said  Pre- 
tender's eUlest  son,  to  any  such  purport  or 
effect  as  by  the  sakl  Article  is  supposed,  or  to 
any  other  purport  or  eflect  whatsoever. 

To  the  fifth  Article,  he  denies.  That  he  did 
xxNupoie,  write,  or  send,  or  cause  to  be  com- 
posed, written,  or  sent,  any  letter  or  letters, 
paper  or  papers,  to  any  person  or  persons,  tp 
such  purport  or  effect  as  by  the  said  Article  is 
alle4ged. 

.  To  the  sixth  Article,  he  denies.  That  he  ever 
did  furnish  or  provide  the  said  Pretender's 
eldest  son,  or  any  traitors  or  rebels,  with  any 
aroii,  anamunition,  implements  of  war,  or  other 
things  useful  or  necessary,  for  the  purpose  io 
the  spid  Artkde  mentioned :  nor  did  be  send  his 
eldest  son,  or  any  of  his  name,  family,  or  de- 
pendents, to  the  assistance  of  the  said  Preten- 
der's eMest  sonj  or  any  rebels  whatsoever ;  nor 
encourage,  advise,  duect,  or  instruct  any  of 
them;  in  the  prosecution  of  the  said  rebellion. 

To  the  seventh  Article,  the  said  lord  denies, 
That  |i^  ever  did  hold|  entsrtWi  or  keep,  juy 


or  form  whatsoever :  and  humbly  submits  him< 
self  to  your  lordships' judgment. 

Rkplication   ov    the  •  Commons   to 
Lord  Lovat's  Answer. 

Die  Veneris,  16^  Januarii,  1746-7.' 

A  Message  was  broujght  from  the  House  of 
Commons,  by  sir  William  Yonge,  and  others, 
to  fMquaint  this  House,  that  they  have  consi- 
dered the  Answer  of  Simon  lord  Lovat  to  the- 
Articles  of  Impeachment  exhibited  against  him 
by  the  knights,  citizens,  and  hurgieasB,  as« 
sembled  in  parliament :  and  do  aver  their  Charge 
against  the  said  Simon  lord  Lovat  for  Hign- 
Treaaoo,  to  be  true :  and  that  the  said  Simon 
kird  Lovat  is  guilty,  in  such  manner  as  he 
stands  impeached :  and  that  the  Commons  will 
be  ready  to  prove  their  Charge  against  him,  at 
such  convenient  time  as  shall  be  appointed  for 
that  purpose. 

X.  //.  &.  The  disUnce  of  this  place  from  the 
bar  is  so  great,  that  I  am  obliged  to  ask  your 
lordships'  leave  tq  come  down  to  the  table,  for 
the  convenience  of  bearing, 

Ijordi.  Ay,  ay. 

Wb ich  iras  done  accordingly. 

X.  H,  S,  Gentlemen  of  the  House  of  Com- 
mons, Yon  will  be  pleased  now  to  proceed. 

Sir  WiiUam  Yonge.  My  lords ;  As  I  wss 
commanded  by  the  House  of  Commons  to  lay 
before  yopr  hMrdships  the  Articles  of.  Impeach- 
ment of  High  Treason  against  the  noble  lord  at 
the  bar,  which  have  been  just  read, 

So  it  now  becomes  my  dqty  to  open  the 
general  char^  to  your  tordsbips,  together  with 
some  of  the  indueements  which  prevailed  with 
the  Commons  to  think  this  aocusatioQ  neces- 

arr. 

In  tbjs  first  place,  my  lords,  I  cannot  barit 
observing.  That  as  every  impeachment  is  said 
to  be  in  the  name  of  all  the  CommoaiP  of  the  land, 
so  this  may  most  emphatically  be  declared  to 
be  so,  as  I  am  confident  there  is  not  a  single 


subjecf  of  the  united  kingdom  of  Great  Bri- 
tain, who  has  not  demandM  justice  against  this 
notorious  offender;  excepting  a  few  mis- 
creants, who  may  still  be  intestine  enemies  to 
his  sacred  miyesty  on  the  throne,  his  royal 
fiimily,  and  by  necessary  consequence,  to  the 
religion  aod  liberties  of  their  native  country. 
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Tbe  crime  of  0igh>TrettQli  bfts  at  all  iXxAH 
been  considered,  in  tbe  inoetctTilized  and  in  tbe 
most  free  countries,  as  an  offence  of  tbe  biack- 
est  dye;  and  as  sucb,  tbe  severest  puntsbmenta 
ba?e  been  inflicted  on  such  offenders;  and 
tbis,  my  lords,  with  tbe  greatest  reason  and 
joitioe. 

Govern tnent  was  institated  for  the  happiness 
and  security  of  manignd,  to  rescue  them  from 
the  rapine  and  disorder,  tbe  murders  and 
destructions,  which  roust  be  tbe  Consequences 
of  toarchy  and  confusion. 

Treason  tends  to  destroy  atl  government, 
whether  monarchicat,  or  that  of  a  common- 
wealth of  any  denomination ;  to  introduce  con- 
fuaionand  bloodshed:  and  if  be  that  murders 
one  man,  is  by  the  laws  of  God  and  man  to  be 
punished  with  death,  bow  much  more  every 
rebel,  every  Ibmenter  and  abeHor  of  rebellion, 
who  is  a  murderer  of  thousands  ? 

By  our  law,  He  that  but  imagines  the  death 
of  the  king  (in  whose  person  all  the  bands  of 
eociety  are  united),  and  discovers  his  wicked 
imagination  by  any  overt  act,  is  a  traitor:  if 
this  be  proved  against  the  prisoner  fas  I  doubt 
not  it  will  be  to  your  lordships'  full  satisfac- 
tion), the  noble  lord  at  the  bar  la  then  a  trai- 
tor. 

Raising  rebellion,  and  levying  war,  is  ano- 
ther species  of  treason  by  our  law,  or  rather 
tbe  plainest  and  most  notorious  overt  act  of 
imagining  tbe  death  of  the  king:  and  we 
doubt  not  to  prove  the  noble  lord  at  tbe  bar  to 
be  a  rebel. 

It  is  high  treason  by  statute,  to  correapond 
with  the  Pretender  to  his  majesty's  crown,  or 
with  the  sons  of  the  Pretender,  or  those  em- 
ployed by  them. 

Bat  we  shall  amply  prove  it  to  your  lord- 
abips.  That  the  noble  lord  at  tbe  bar  has 
boasted,  that  he  received  a  patent  as  duke  from 
tbe  Pretender;  an  authority  as  eommandef  in 
chief  of  tbe  highlands ;  is  a  general^  officer  in 
tbe  Pretender's  service ;  and  that  he  has  openly 
corresponded  with  the  son  of  the  Pretender, 
and  his  followers,  then  in  open  war  against  hu 
majesty  within  this  realm,  and  given  uem  bar-* 
hour,  encouragement,  and  assistance. 

Your  lordshipe  have,  I  am  persuaded,  given 
due  attention  to  tbe  preamble,  as  well  as  to  tbe 
Articles  that  have  been  read. 

The  Commons  have  tb^re  asserted,  That^ 
moat 'unfortunately  for  this  nation,  we  have 
amongst  ns  an  obstinate,  bigotted,  restless 
faction,  who  a^e  not,  and  will  not  be,  contented 
with  tfaie  etyoy  ments  of  Kberty,  peace,  and  pros- 
perity : 

But  who  are  perpetually  watching  for  every 
favourable  opportunity  to  overturn  our  eon* 
atitution,  and  tbe  present  happy  eMblish- 
ment. 

This  is  not  only  their  principle,  but  baa  been 
their  constant  endeavour,  at  diflerent  times, 
from  the  late  glorious  revolution  to  the  present 
hour. 

By  plots  and  conspiracies,  by  fomenting  fre- 
f|iicat  rebeftioos,  by  inviting  our  eneflBiea  to  in- 


vade us,  and  by  that  detestable  crime  oft 
iiktion. 

Theae  facts  require  no  proof.  >  Our  amialB 
will  afibrd,  and  yotnr  lordships'  memorlea  will 
furnish,  numerous  Instancea  of  seme  c^  othdr 
of  these  attempta. 

But,  my  loras,  we  shall,  in  the  ooorse  of  our 
proceedings,  make  it  appear,  Tbat4be  noble 
lord  at  the  bar,  so  lon^  aa  aeven  or  eight  yeartt 
ago,  joined  in  an  assocation  with  other  traitors, 
under  their  bands  and  seals,  for  dethroning  his 
present  majesty,  and  placing  tbe  Pretender  in 
his  stead. 

Not  contented  with  this,  tbe  assodatkm  so 
I  signed  and  sealed  was  transmitted  by  a  faithfut 
band  to  tbe  cardinal,  then  prime  minister  of 
France, 

In  order  to  excite  those  our  natural  enemies 
to  give  their  assistance,  and  to  invade  tbife 
country  with  a  tbreigrn  force,  even  at  a  time 
when  we  were  in  actual  peace  with  that 
kittffdom ; 

Hia  lordship,  and  the  other  consplratony 
justly  imagining.  That  tbis  might  be  a  favour* 
able  conjuncture,  a  war  with  l^in  at  that  time 
being  commenced ; 

Wnely  concluding.  That  when  we  were  en- 
gaged with  one  branch  of  tbe  House  of  Bour- 
bon, the  other  would  not  lon^p  be  neuter.  ~ 

So  early . was  his  lordship  in  Ibineitting  a  re- 
bellion at  home,  and  inviting  an  intaaion  fnm 
abroad! 

Nor  was  be  only  early  in  prooioting,  and 
active  in  aupporting,  but  zealous  in  eodeavourv 
ing  to  prevent  tbe  extinction  of  tbe  late  le^ 
hellion ; 

For,  when  tbe  rebds  were  broken,  and  tbeir 
chiefs  fugitives  from  tbe  victory  of  Cultodcn, 
bis  lordship  found  means  to  be  present  at  % 
sort  of  council  of  war  held  by  those  chiefa ; 

Where  he  earnestly  encouraged  them  to  re^ 
assemble  tbe  remains  of  tbeir  scatter^  troops^ 
and  to  revive  tbe  war : 

Which  was  resolved  on^  and  might  have 
happened,  had  not  tbe  vigilance  of  eia  royal 
highnesB  the  duke  prevented  its  taking  effecl, 
thereby  abewing  bii  owu  sUjptodor  MbiTitiea  in 
using[,  as  eminently  as  bis  courage  and  con- 
duct in  obtaining,  victory. 

Tbe  noble  lord  at  the  bar  was,  at  the  timte 
of  this  victory,  vritbin  fburteee  miles  of  In* 
▼emeas. 

What  would  have  been  tbe  conduct  of  any 
loyal  sulvject  on  this  occasion  F  WouM  be  not 
have  hastened  thither,  to  coiimtulate  his 
royal  highness  on  the  success  oftbatgtorioaa 
day? 

What  was  tbe  oondnct  of  tbe  prisoiielr  at  tbe 
bar? 

He  received  the  young  Pretender,  flyingr 
from  bis  defeat  |  emhrami  him  vritb  open 
arms ;  asaisted  him  in  nia  flighty 

AtkA  the  next  news  We  hear  of  hislordsbip  iiL 
that  be  fled  from  juatioe  himself,  and  ippearetl 
at  the  meeting  of  the  rdiel  cbiefii  1  have  joit 
now  mentbuM. 

This  is  the  tabatance  of  our  dntge;    And 
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wImi  I  hft?e  mid  thot  much,  jwsr  lordsliipt 
wtU  Dol  be  at  B  loaa  for  the  ilrooMt  iiKhice- 
menti  lo  the  CeoimoiM  to  impetcb.  Bilt,  my 
lor^  there  are  other  iodttcementi. 

The  CommoM  look  upon  it  not  only  at  their 
duty,  hot  as  a  daCy  of  the  greatest  Importance 
to  this  nation,  to  take  this  opp6rtiinity  10  let  the 
world  know,  by  the  nnammoos  Toice  of  th^ re* 
presantatif  es  of  all  the  commons  of  Great  Bii» 
tain«  their  sincere  and  hearty  abh<»rrekice  of 
etery  attempt  to  disturb  his  majesty's  aospl* 
cwua  gofemment,  either  from  abroad,  or  at 
home: 

To  convince  all  the  world,  That  we  are  deter- 
mincil  to  be  a  free  people,  under  our  own  king : 

That  we  are  determined  to  continue  a  Pro- 
testant nation  ; 

And  that  we  never  will  snfer  an  arbitrary 
government,  or  popish  superstition,  to  be  im- 
posed on  us  by  any  power  whatsoever : 

That  we  will  give  convincing  proof  to  all 
Europe,  that  we  are  not  that  dissatisfied,  dtsaf- 
fecteil,  turbulent  people,  they  have  been  vainly 
made  to  beKeve, 

By  having  adopted  as  truths,  all  the  seditious, 
disooDtented,  and  traitorous  libels,  which  have 
at  different  times,  and  on  various  occasions, 
been  industriously  scattered  through  the  nation ; 

And  that  our  enemies  did  foolishly  and  fgfuo- 
rantly  imagine  these  Rbels  and  calumnies  to  be 
the  general  sense  of  the' people. 

Permit  me,  my  lords,  to  put  you  in  mind, 
that  that  scandalous  Declaration  of  the  young 
Pretender  published  at  Edinburgh,  which  your 
lordships,  with  the  hearty  concurrence  of  the 
Commons,  ordered  to  be  burnt  by  the  common 
hangman, '  was  but  a  short  abstract  of  those 
Terv  Kbels. 

This  belief  of  our  enemies  was  their  folly. 
The  relying  on  it  has  proved,  thanks  be  to  €h)d, 
their  destruction. 

Had  they  not  been  thus  infatuated,  would 
such  a  nation  as  France  have  attempted,  or 
thongbt  it  possible,  to  over-run,  much  more  to 
conquer,  a  brave  and  warlike  people,  with  a 
handful  of  men,  so  poorly  proviaed  at  first,  and 
throughout  so  weakly  supported  ? 

To  convince  mankmd  of  these  false  and  vain 
imaginations,  was  one  of  the  inducemients 
which  prevailed  with  the  Commons  to  vindicate 
the  people  they  represent  froth  these  vile 
aspersions,  in  the  most  solemn  manner,*  in 
presence  of  your  lordships  and  this  great  as- 
sembly. 

But,  my  lords,  the  body  of  the  people  them- 
selves, from  the  highest  to  the  lowest,  have 
vindicated  thar  own  loyalty  And  honour. 

Alter  a  small  body  of  the  regular  troops,  had 
received  a  check,  when  it  Was  apprehended  the 
rebeb  would  venture  to  march  southward,  what 
a  noble  spirit  immediately  aroisetfaroughoiit  the 
nation ! 

Not  an  artificial  false  cYamour  fbr  liSerty, 
hot  the  true  old  British  spirit  of  liberty,  the 
true  Revolution  spirit,  that  exerted  and  signa- 
lized Itself,  out  of  hatred  to  Popery  anil  arbi- 
trary power. 


And,  thanks  be  to  God,  it  still  remains  In  its 
fhtl  vigour  amongst  us :  it  cries  aloud  in  otfr 
streets  for  justice  against  those  that  would  have 
made  th^m  slavea  and  Papists ;  it  cries  aloud 
fbr  justice  against  the  prisoner  lit  tlie  bkr. 

Calumnies  of  the  like  nature  preceded  tb4 
great  rebellbn  in  the  year  1715 ;   and  most 

nmay  our  present  gracious  kin|p  now  say; 
e  words  of  his  royal  fiither,  of  glorious 
memory,  to  both  Houses  of  Parliamein : 

*'  My  greatest  comfort  is.  That  I  cannot  re- 
proach myself  with  hating  given  the  least  pro- 
vocation to  that  spirit  of  discontent  and  calumny 
tliat  has  been  let  loose  against  me,  or  the  least 
pretence  for  kindling  the  fiame  of  this  rebel- 
lion. Let  those  wliose  fktal  counsels  laid  the 
foundation  of  all  those  mischiefs,  and  thosfe 
whose  private  discontents  and  disappointments, 
disgulasd  under  false  pretences,  have  betrayed 
great  numbers  of  delooed  people  into  their  own 
destruction,  answer  for  the  miseries  in  which 
they  have  involved  their  fellow ^solijects.'' 

1  h*ave  chosen  to  make  this  quotation,  be- 
cause it  will  appear  to  your  lordships,  that  the 
noble  lord  at  the  bar,  since  his  being  taken, 
has  fre(|iiently  declared, 

That  one  or  the  causes  of  his  late  behaviour 
was  revenge  to  the  ministry,  for  having  taken 
from  him  the  command  of  an  independent 
company,  which  he  enjoyed. 

Now,  my  lords,  if  there  is  such  a  prindpl^, 
that  men  must  be  paid  fbr  being  loyal,  and 
hiretl  to  live  flree  and  happy. 

Whom  no  sense  of  religion,  or  love  fo  their 
country,  can  engage, 

IfVhnm  no  ties  of  conscience,  oaths,  or  ab- 
jaratk>ns,  can  bind : 

If  there  is  such  a  principle,  it  is  the  lowest, 
the  barest,  and  the  meanest,  as  well  as  the 
most  mischievous  and  wicked,  that  can  cntet 
into  the  heart  of  man. 

My  lords,  the  Commons  have  Still  further 
inducements  for  impeaching  this  particular  cri- 
minal. 

Your  lordships  have  already  done  national 
justice  on  some  of  the  principal  traitors,  who 
appeared  in  open  arms  against  his  maj^ty,  bi* 
the  ordinary  course  of  law. 

But  this  noblie  lord,  who,  in  the  whole  course 
of  his  life,  lias  boasted  of  hi^  sufierioir  cunning 
in  wickedness,  and  his  ability  to  commit  fre- 
quent treasons  with  impunity, 

Vainly  ihiagined,  that  he  might  possibly  be 
a  traitor  in  private,  and  a  rebel  only  in  his 
heart. 

By  sending  his  son,  and  bis  fbllo^iers  lis 
join  the  Pretender,  and  remaining  at  homh 
bimself,  to  endeavour  to  deceive  h&m^esty's 
faithful  subjebts : 

Hoping,  he  might  be  rewarded  for  his  sbu*s 
services,  if  sucbe&sful ;  or  his  son  alofae  be  the 
sufferer  fbr  Hs  offences.  If  the  undertekiiig 
'faileli.  iJiabdlidd  cunning!  Hdnstrous  im- 
jnety! 

My  l^rds,  secret  criminals  of  this  sort,  and 
df  all  others^  it  is  the  peculiar  btnibess  cf  thb 
Commons  to  ejcplore  and  to  bridg  to  Justioe.' 
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Thtft  is  Uie  first  and  grett  offender*  But 
■bovild  heresitor  other  ooooeaied  crimiiials  ap* 
pear,  who  eooouraged  and  supported  the  late 
rebeiiion ;  but  who,  either  through  the  cow- 
ardice of  their  hearts,  or  Ibndaess  for  their 
.  ostales  and  riches,  durst  not  join  the  rebels, 

1  make  no  doubt,  but  the  zeal  and  loyally 
of  the  Commons  will  prompt  them  with  equal 
ardour,  to  bring  them  to  condign  punishment 

Having  thus  opened  to  your  lordships  the 
nature  of  the  crimes  of  which  the  noble  lord  at 
the  bar  is  accused,  and  several  induoements  the 
Commons  bad  tor  this  accusation,  it  is  needless 
for  me  to  awaken  your  lordships'  attention,  by 
enumerating  the  miseries  which  the  late  rebel- 
lion  occasioned,  or  the  u(ter  ruin  which  must 
have  attended  its  success. 

It  is  too  fresh  in  your  lordships*  memories  to 
need  any  agn^vation  :  And  I  pray  to  God, 
that  your  lordships,  this  great  assembly,  aod 
the  whole  nation,  may  for  ever  remember  it. 

It  has  too  .often  been  the  mistbrtune  of  this 
country  to  have  been  involved  in  civil  wars : 
A  calamity  of  all  others  the  most  to  be  dreaded. 

Jo  ancient  times  these  unhappy  divisions 
have  arisen  from  contests  between  princes  and 
irreat  men,  without  the  least  view  to  the  liber- 
ties, or  the  benefit,  of  the  people : 

Lee  who  would  he  victors,  they  were  sure 
to  be  slaves,  and  only  fought  for  different 
masters. 

The  power  and  imperioosness  of  Rome  they 
were  sure  to  submit  to,  while  each  contender 
exerted  his  interest  there,  for  the  confirmation 
of  his  title. 

Henry  the  7th  united  the  two  branches  of 
the  contending  families :  During  has  reign,  and 
those  that  followed,  the  commons  b^fan  to 
grow  rich,  and  consequently  powerful ;  they 
became  jealous  of  their  liberties,  and  of  their 
property. 

When  they  had  something  of  their  own  to 
lose,  they  were  too  wise  to  risk  their  fortunes, 
or  their  lives,  in  vain  quarrels  of  the  powerful 
•nd  the  great:  They  shook  off  the  yoke  of 
Rome;  Taws  were  enacted  to  limit  the  power 
.of  the  crown,  and  the  days  of  fireedom  began 
to  dawn. 

Still  there  was  another  stmggle,  when  the 
erown  began  to  encroach  upon  those  laws,  and 
cjDert  despotic  power :  These  virtuous  strug- 
gles at  first  soon  degenerated  into  faction ;  civil 
war  and  anarchy  ensued,  and  ended  (as  it  al* 
WiMTS  will)  in  the  most  absolute  tyranny. 

The  Restoration  re-estabiished  the  form  of 
our  government ;  and  new  privileges  were  gam- 
ed lor  the  people. 

But,  in  the  next  reign,  the  impatient  lost  of 
power,  and  the  abject  bigotry  of  the  prince, 
produced  the  happy  Revolntbn.  The  glorious 
prince  of  Orange  came  to  our  rescue:  The 
people  received  him  with  open  airms;  and 
then,  and  not  till  then,  was  established  our 
present  free  constitution. 

Pasdon.  my  lords,  this  short  deduction,  and 
he  pleased  to  reflect,  how  odious  and  detestaUp 
the  late  unprovoked  rcbellioD  must  appear. 


A  rebellion  calculated  to  overturn  this  consti- 
tutioo»  so  hardly,  acquired,  aod  ao  carefully 
preserved,  by  all  the«uGcc»ding  princes  tojlhis 
very  hour! 

A  rebellion  against  our  present  indulgent  so- 
vere^,  whose  study  has  been  the  happiness 
of  his  people ;  under  whom  the  boldest  rebel 
cannot  complain  of  the  least  violence  or  op- 
pression !  % 

The  laws  of  the  land  have  had  their  full  and 
free  course,  except  where  theur  rigour  has  been 
restained  by  the  royal  mercy. 

Under  such  a  prince,  and  for  the  destruction 
of  such  a  cooslitntion,  has  the  noUe  lord  at  the 
bar  conspired  and  rebelled. 

Be  pleased  then  to  remember  the  depreda- 
tions, the  bloodshed,  that  spoiled  and  stained 
those  countries  through  which  the  rebels 
passed. 

Let  us  remember  the  distress  of  public  credit, 
the  stagnation  of  trade,  the  kiss  of  our  manu- 
facturers! the  reasonable,  yet  dangerous  anpre- 
hcnswns,  which  seised  on  the  minds  of  ail  the 
toyal  inhabitants  of  these  ^reat  aud  opulent 
cities  of  London  and  Westminster. 

Let  da  remember  the  loss  of  the  lives,  the 
bk)od,  and  the  Umbs,  of  those  gallant  and 
brave  offioerasnd  aoMters,  who  conquered,  for 
our  sakes,  in  the  famous  battle  of  CuUodeo. 
They  are,  and  will  be,  a  perpetual  memorial 
for  whom,  and  by  whom,  tney  suffered. 

Let  us  all  remember  these  calamities,  and 
endeavour,  as  it  is  our  duty,  to  prevent  the  like 
evils  for  the  future,  by  doing  justice  on  crimi- 
nals; by  putting  a  stop  to  the  growth  of  po- 
pery, that  bloody  religion  ;  by  preventing  the 
education  of  our  youth  in  those  principles, 
which  the  prisoner  at  the  bar  has  iostiUed  into 
his  son ;  and  by  lessening  the  power  in  those 
hands,  which  have  ever  been  ready  to  disturb 
this  government. 

These,  or  such  other  provisions,  as  the  wis- 
dom of  the  legislature  shall  surest,  are  ne- 
cessary to  prevent  the  future  mischidb  which 
noay  arise  from  the  frequent  disturbance  of 
government. 

While  we  are  in  this  state,  it  is  in  vain  for 
this  country  to  hope  to  make  the  figure  she 
ought  to  do,  or  retain  her  due  dignity  among 
the  states  of  Europe,  or  to  preserve  the  peace, 
or  hold  the  balance,  among  foreign  powers. 

If,  while  her  armies  are  employed  abroad  to 
humble  the  pride  of  an  assuming  nation,  her 
fleets  to  protect  our  trade,  or  to  annoy  our 


If  then  our  tr(y>ps  are  to  be  called  home  to 
preterve  domestie  peace,  and  our  fleets  to  pre- 
vent invasions  invited  by  these  patricides, 
.  What  ally  can  depend  on  our  assistance?  Or 
what  pretence  can  we  have  to  be  umpires  in 
the  common  cause  of  Europe? 

Britain,  united  within  herself,  inay,  from 
her  aitttatmn,  her  wealth,.her  naval  power,  and 
the  bravery  of  her  troops,  justly  claim  that 
title; 

But  divided,  torn  to  pieces  by  civil  discord, 
must  fall  under  tne  ancient  reproach  of  this 
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coontry,  and^  while  we  are  eantendinilr  amon^ 
oiirself  es,  become  an  easy  prey  to  our  most 
iDvetente  enemies. 

Let  ns  new,  my  lords,  turn  our  thoagbts 
from  these  gloomy  refleotions,  which  the 
time  ami  circorottances  of  the  late  nohappy 
reliellion  of  necessity  must  furnish  :  And 

Let  ns  then  caH  to  mind,  with  thauktulness, 
the  good  providence  of  God,  which  put  an  end 
to  these  calamttiee,  and  a  glorioiiB  period  to 
ofir  terrors. 

Let  us  acknowledge,  with  duty  and  grati- 
tude, all  hb  majesty's  labours  £Jr  the  saiety 
and  happiness  of  his  people. 

And  let  o^  remember,  with  honour  and 
praistf,  his  royal  offspring,  who,  by  his  courage 
and  condoet,  has  secured  and  established  his 
majesty's  throne,  your  lonlships'  honours,  our 
liberties  and  prif  ileges,  and  the  Protestant  re- 
ligion. 

Thus  ended  this  wicked  and  nanatoral  re- 
bellion, of 'which  the  noble  lord  at  the  bar  will 
appear  to  yonr  lordships  to  be  one  of  the  first 
<»ntrivers  and  promoters,  and  a  fery  consi* 
derable  support. 

Ail  I  have  said,  I  know,  will  a? ail  nothing 
with  yoor  lordships,  unless  the  evidence  we 
shall  bring  against  the  noUe  lord  at  the  bar,  be 
clear  and  full,  as  we  doubt  not  it  will  appear 
to  be.  * 

III  cases  where  life  is  concerned  it  is  painful 
to  be  a  judge ;  it  is  uneasy  to  be  the  accusers  2 
bat  there  is  a  duty  incumbent  on  both. 

1  know  such  is  the  generous  compassion  of 
yonr  lordships  noble  hearts,  that  you  will  ac- 
quii  with  pleasure,  but  condemn  with  reluc- 
tance. 

And  as  I  am  persoaited,  from  the  fulness  of 
our  proofs,  the  latter  will  be  your  lordships' 
judgment,  .give  me  leave  to  add  a  few  words 
to  lessen  that  concern,  which  your  lordships 
may  feel  as  judges,  and  we  as  accusers. 

When  I  look  on  his  lordship  at  the  bar,  I 
pity  his  age  and  infirmities;  but,  when  1  con- 
aider  that,  at  bis  years,  pride,  vanity,  avarice, 
or  ambition,  are  ab  rooted  in  his  beart,  as  to 
tempt  him  to  risk  his  honour  and  estate,  to 
sacrifice  the  religion  and  liberty  of  his  coun- 
try to  those  mean  passions,  that  pity  is  mixed 
with  indigoation.' 

But  when  I  reflect  on  bis  having  been  al- 
ready pardoned  lor  this  very  crime ; 

That  be  baa  been  amply  rewarded  by  his 
majesty 'a  royal  ^ther,  and  entrusted  by  his 
prsaent  majesty  in  preserving  the  peace  of 
thoae  highlands  where  he  rebelled  ;  1  own  1 
Mi  the  strongest  resentment  of  sudi  heinous 
ingratitude. 

The  bringing  bis  grey  baira  with  sorrow  to 
the  grave  aeems  to  b^  a  distress  to  human 
nature;  but  when  we  consider  how  different 
the  distress  when  that  expression  was  first 
used,  and  that  the  prisoner  at  the  bar  ia  not 
brought  into  that  wretched  circumstance  by 
the  iiMafd^tttoa  or  loss  of  a  dariing  child,  but 
by  sacrificing  his  eldest  sob  to  his  own  ambi- 
lion,  and  by cndeavouriog  to  sava.hia  own 


worthless  nCe  by  his  son's  destrodion,  it  most 
almost  harden  the  most  tender  brnst. 

One  word  move,  and  1  hare  done. 

When  yonr  lordships*  look  towards  the  bar, 
ynii  will  pleoKo  to  reflect,  ihat  had  the  design 
ifl'  the  noble  lord,  who  stands  there,  had  its 
effect, 

It  would  probably  have  happened  to  many 
of  yoor  lordships'  noble  body,  who  should  not 
have  perished  in  the  defence  of  yonr  eoontry, 
to  have  stood  in  that  very  place ; 

While  his  lordship,  with  a  number  of  mock 
peers,  had  Sat  in  judgnMnt  on  your  lordships, 
for  the  very  crime  for  which  he  is  now  ac- 
cuaed. 

Thus  far,  my  lords,  I  have  gone,  in  pura«- 
anoe  of  the  trust  reposed  in  me  by  the  Com- 
mons. I  am  now,  my  lords,  for  myself,  bam- 
My  to  implore  your  iordships'  indulgence  (br 
any  errors  1  may  have  been  gnilty  of,  either 
in  matter,  or  in  words.  Iff  have  omitted  any 
thing  nnaterial,  lam  sure  it  will  be  supplied  by 
the  great  abilities  of  those  who  are  to  foUow 
me,  and  who  will  hiy  before  yonr  lordships 
the  particular  evidence  to  support  onr  charge« 

Lord  Coke.  My  lorda;  I  am  likewiss 
commanded  by  the  House  of  Commons  to 
assist  my  honourable  friend  in  maintaining' 
the  Articlea  of  Impeachment  against  the 
noble  lord  at  the  bar:  and,  my  lorda.  If  I 
commit  any  errors  in  what  I  shall  offer  to 
your  lordships,  f  hope  I  shaH*  meet  with 
your  lordships'  indurgenee,  and,  in  return, 
I  promise  you  they  shall  not  be  wilful.  It 
18  a  bnsiness,  my  fords,  to  which  1  am  aa 
entire  stranger  $  nor  should  i  have  undertaken 
it  in  a  case  of  so  high  importance,  if  I  did  not 
think,  that  my  duty  to  my  country,  as  well 
as  my  allegiance  to  bis  majesty,  to  which  I 
sliall  ever  be  faithful,  equally  called  U|Jon  me 
to  be  instrumental,  if  I  could,  to  find  out  con- 
cealed treasons,  and  to  bring  the  contrivers  of, 
them  to  justice,  as  to  have  ventured  my  person 
^nd'  fortune,  if  necessary,  when  the  rebels 
were  in  the  field.  What  1  shall  chiefly  endea- 
To«r  to  prove  to  yonr  lordships,  is,  that  the 
last  rebellion  was  not  the  effect  of^  chance  only^ 
entered  into  by  a  few  rash,  inconsiderate  men, 
without  thought  or  previous  design,  but  the 
result  of  long- considered  and  well-weighed 
consultations,  and  of  schemes  not  so  ill  con* 
certed,  as  to  make  the  success  either  impossible, 
or  without  some  degree  of  probability  in  them : 
and,  my  lords,  the  reason  why  I  choose  to 
mention  this  general  design  to  your  lordshipa 
is,  that,  though  I  am  not  very  old,  1  haver 
twice  seen  ibis  country  in  very  great  danger 
from  the  disbelief  of  Jacobitism  prevailing  in 
it.  In  1743, 1,  with  grief,  remember,  when  ft 
Message  was  sent  from  the  king  to  a  certain 
place  in  thb  kingdom,  that  an  invasion  was 
projected  frofn  France ;  what  popular  decla- 
mations were  made  to  shewj  that  the  scheme 
was  impracticable,  and  that  it  ought  to  be 
looketl  upon  only  as  a  terror  thrown  out  by  the 
ministry;  becanse,  as  there  was  neilber  the 
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cajowr  nor  •rpenanee  of  tnilb  in  il,  tbera- 
eoiild  be  do  leaMty.  And,  in  the  begiooio^.of 
tlie  last  rebeUioDy  there  was  a  disbelief  pre- , 
vailed  erea  among  thoee  who  ought  to  boTe 
been  more  certain  of  the  truth :  but  thai  was 
not  the  case  of  the  priaoner  at  your  bar :  be 
did  believe  it ;  he  sent  one  of  bis  chief  agenis 
into  liDehaber,  to  the  young  Pretender,  to  fo 
and  reoeive  hia  commands,  and  ordered  bim 
to  eiprcm  the  greatest  satisfaction  at  his  being 
oome  over.  He  did  not  content  himself  with 
baginning  the  rebellion  then ;  bat  in  17d<i,  an 
aaspdation  was  sent  by  him  to  Borne,  signed 
anil  scnied  by  many  of  the  people  •  of  that 
coontry,  to  invite  the  Pretender  then  to  oome 
over;  and  that  waa  afterwards  carried  to  Faris* 
n^  shewed  to  the  cardinal ;  and,  1  believe, 
met  with  appmbation  at  both  those  phu^es. 

My  lords,  I  say  nothing  to  aggravate  the 
caae  of  the  prisoner  at  your  bar:  be  is  already 
oppreesed  with  roisfortnnes  enough,  and  it  is  not 
In  my  nature,  I  'hope,  to  add  to  them.  Mor 
ahoold  I,  my  lords,  make  the  tbllowing  ob- 
aarvation,  did  I  not  think  myself  obtigoi,  in 
justice  to  an  onfortnnate  young  man,  whom 
thia  noble  lord  has  forced  into  the  rebellion : 
Isa  did  write  a  letter,  that  he  was  afraid  the 
disobedient  behaviour  of  his  sod,  would  bring 
down  his  grey  hairs  with  sorrow  to  the  grave ; 
and  thernbre  it  will  not  appear  astonishing  to 
you,  that  when  he  had  forgot  that  teoderest  tie 
of  human  nature,  the  love  of  a  lather  to  his 
child,  po  far  aa  to  desire  to  save  the  wrrtdied 
remains  of  a  lifeaimost  worn  ont,  by  the  de* 
atructtoo  of  his  own  sod,  that  he  should  forget 
hbalkmancetothesonof  a  king  who  saved 
his  forfeit  life ;  the  remainder  of  which  he  haa 
since  employed  in  eodeavouriBg  to  overtom 
and  destroy  his  femlly,  and  the  government 
established  in  him.  I  shall  therefore  oondnde 
witfi  my  hononraUe  friend,  in  saying,  that  wo 
are  reaoy  to  make  good  oar  charge  against  the 
prisoner  at  the  bar. 

Ait.  Gen.  (Sir  Dudley  Ryder.}  My  hirds,  I 
have  likewise  the  comoMuds  of  tiw  House  of 
Commons  to  assist  in  the  prosecution  of  the 
Doble  lord  at  the  bar. 

The  Charge  hath  been  folly  stated  and  open- 
ed by  the  Managers  who  hiave  spoken  before 
me.  The  prisoner  has  denied  every  part  of  it, 
and  thcRby  put  the  proof  upon  us  to  be  made 
oat ;  not,  as  be  rightly  says  in  his  Answer  to 
the  Articles,  by  fiu;ts  aggravateil  by  skill  and 
oratory,  but  by  credible  and  unexceptbnaUe 
witnesses, in  a  |dain  and  legal  way;  against 
which  he  will  have  the  lull  benefit  of  any  just 
dffrnfif  he  can  make. 

1  shall  therefore  avoid  dwelling  upon  thoee 
many  circumstances  of  aggravation,  either  in 
icspect  to  the  rebellion  In  general,  or  to  the 
DoUe  prisoner's  own  partieolar  conduct  in  it, 
which  will  necessarily  oecnr  in  the  progress  of 
thb  prosecution;  the  honoarable  managers, 
who  have  preceded  nse,  have'  very  pcoperiy 
Minted  them  out  lo  yoor  lordships.  They 
^ —  bad  their  effeet  already ;  all  that  cflcct 
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your  lordshipe*  wisdom  and  jDslice  would 
soffer  them  to  have ;  all  that  the  Comasons 
wooU  vrish  them  to  have  »  they  have  awaken- 
ed  year  hMilships'  attention,  if  that  eoold  nee- 
sibly  be  wanting  in  the  least  degree  on  such  an 
occasion :  they  have  balanced  that  compassion, 
which  the  age,  appearance,  and  quality  of  the 
noble  prisoner,  must  naturallj^  raise  in  yoor 
lordships*  humane  breasts ;  that  is,  they  bave 
cleared  the  way  for  that  justice  wbfoh  the  na- 
tion calls  for,  and  the  Commons  of  Great  Bri- 
tain in  behalf  of  themselvee,  and  the  people 
whom  they  represent,  now  demand  at  your  hwd* 
ships'  bar. 

All  therefiMre  that  I  shall  offer  for  your  kvd- 
ships'  oonsideraiion,  will  be  a  plain  nanmtive  of 
facts,  with  the  natnre  of  the  evidence  to  prove 
them,  and  some  short  obecrvatioos,  to  shew 
the  force  of  thoae  facts  to  maintain  the  charge, 
which  the  Commons  of  Great  Britain  hava 
undertaken  to  make  good. 

The  facte  will  be  very  numerous,  to  be 
proved  by  a  variety  of  witnesses  and  writings; 
and  therefore  must  necessarily,  in  the  course  of 
the  evidence,  lie  intermixed.  I  shall,  (hete- 
fbre,  in  the  opening,  endeavoor  to  disoitaagle 
them :  and,  that  your  lordships'  attentkni  may 
be  the  more  easily  fixed,  and  the  fects,  as  they 
shall  arise  in  the  evidence,  be  the  more  readOy 
applied  to  the  aeveral  parts  of  the  charge,  I 
shall  divide  them  into  three  distinct  perio3s  of 
time. 

Those  whidb  happened  precedent  to  the 
Pretender's  son's  landing. 

What  happened  afUsr  that  time,  and  beffara 
the  battle  of^Culloden. 

What  arose  since  that  happy  event. 

And  within  each  of  thoe  periods,  your  lord- 
ships will  find  many  things,  which  it  will  much 
concern  the  prisoner  at  me  bar  to  give  a  sstis- 
factory  answer  to. 

The  first  wiU  open  to  your  lordships  a  wicked 
and  tnutorons  scheme  begun  and  cairied  on  for 
many  years,  for  bringing  over  the  Pretender, 
by  the  assistance  of  a  foreign  foroe,  in  which 
his  lordship  will  appear  to  have  had  a  principal 
hand. 

The  second  will  indnde  the  more  immediate 
scene  of  action  In  the  late  wicked  rebellion, 
and  the  particuUr  parts  which  the  prisoner  took 
in  it. 

The  third  will  shew  htm  in  tbe  dreamstance 
of  a  defbat,  and  the  measares  he  then  thousht 
proper  to  take ;  and,  in  every  past  of  Sm 
whole  scene,  he  will  appear.  plottingV  usociat- 
Ing,  and  supporting  ali  the  steps  thai  were 
taken  for  subverting  this  happy  establishment, 
dethroning  his  majesty,  and  substituting  a 
Popish  Pr^ender  in  his  room. 

To  begin  with  the  ^  of  these  periods:  and 
here  1  shall  be  imder  a  necessity  of  going  tane 
years  back,  in  order  to  lay  nBfiire  yonr  lord* 
ahipa  a  view  of  those  traitorous  schenee  that 
have  been  set  on  foot,  and  prosecuted  fiw  some 
time  paat,  in  order  to  prepare  the  way  lor,  and 
bring  on  the  late  rebellion. 

Asaoonaathewar  with  Spain  was  dedircdy 
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Hm  PMtander,  and  hit  ftf^entt,  tbonglit  tbtl  a 
IkvoaraUe  opportunity  offered  to  promolobii 
intomt ;  aod  a  projeet  was  immediately  aet  on 
IboC,  by  Mveral  of  bis  friends  in  the  northern 
nariB  of  Scotland,  for  bringing^  in  the  Pretender 
by  the  assistance  of  France;  and  seven  of  the 
•oicfa  of  them  entersd  into  an  association  for 
that  puraose.  The  prisoner  at  the  bar  set  him- 
aelf  at  the  bead  of  them,  and  himself,  t<MKther 
with  the  earl  of  Traquair,  sir  James  Camp* 
hell  of  Aochinbreck,  Cameron  of  Locbiel  tne 
jwmgeTj  John  Stuart,  brother  lo  lord  Tra^oair, 
lord  Perth,  and  lord  John  Drommond,  signed 
and  scaled  an  asMiciatioo  in  writint^,  in  which 
tbey  engaged  to  Tentnre  their  lives  and  for- 
tunes,, to  rsstore,  as  they  called  it,  the  Pre- 
tender, whom  they  stiled  their  lung,  aod  hb 
family.  They  agreed  to  aend  one  Ih'ummoad, 
aJias  Mac  Oregor,  of  BochakKe,  a  relation  and 
intimate  friend  of  the  prisoner's,  to  Rome,  in 
order  to  hate  the  scheme  for  bringing  over 
the  Pretender  digested  there ;  and  from  thence 
<»rried  to  Paria  for  completing  the  execution 
of  it.  It  was  there  to  be  oelivered  to  Cardinal 
Fleary,  then  prime  minister  of  France,  with  a 
meiAorial,  pressing,  in  the  strongest  terms,  for 
ber  assistance. 

In  order  to  eugage  the  French  court,  be  was 
to  represent  the  gteiLt  interest  ai^d  strength  of 
the  conapiratora  in  the  Highlands;  to  assure 
the  Cardioal,  that  they  could  raise  S0,000 
Highlanders  for  the  service,  and  wanted  no- 
tbing  but  a  few  French  troops,  aod  some  money, 
to  secure  the  soecess-.  The  conspirators,  at 
the  same  time,  sent  over  a  list  of  many  other 
heads  of  chms,  who,  they  pretended,  would 
join  in  the  same  design. 

Drummond  accordingly  went  over,  and  car- 
ried with  bim  the  association  and  Kst;  and 
alter  he  had  obtained  the  sanctioa'  of  Rome, 
aod  the  Pretender,  he  came  to  Paris,  where  he 
was  introduced  to  the  cardinal  by  one  Semple, 
whom  they  called  lord  Semple,  an  agent  at 
that  |ilace  for  the  Pretender.  He  delivmd  the 
association  and  list  to  the  cardinal,  with  an  as- 
anrance,  that  any  of  the  seven  who  had  signed 
the  aaaociation  would  come  over,  and  confirm 
it  in  person,  whenever  he  desired  it. 

Any  scheme  to  disturb  the  peace  of  this 
nation  is  but  loo  acceptable  to  that  court  at  all 
times.  The  cardiud  received  it  with  great 
attention  and  encouragement,  and  promised 
their  assietance,  as  soon'  as  the  conspirators 
oofM  shew  a  reasonable  prospect  of  suocem. 
Drummond  continued  at  Paris,  and  kept  a 
constant  oorrespondence  with  those  who  bad 
joined  in  the  association.  Nothing,  however, 
appears  to  have  been  finally  resolved  on,  till 
about  the  latter  end  of  the  year  1741,  or  the 
begbning  of  174S,  when  tM  court  of  France, 
fimmig  how  necessary  it  was  to  their  views  of 
oppfoasing  Europe,  to  take  off  the  weight  of 
our  aasistonce  from  our  allies  upon  the  oonti* 
naat^  thonf^t  it  worth  their  while  (though  then 
a|  ijaaoe  with  ns)  to  enter  seriously  into  this 
design  ;  and  Drummond  was,  about  that  time, 
■eat  over  hither  by  th#  cardinali  to  aaiore  the 

YOL.  XVIII. 


coBtpiraton,  and  the  rest  of  the  Pretender'a 
friends  in  ScCtlaad,  that  if  they  could  procure 
enconragement  from  England,  they  might  de- 
pend upon  being  assisteiF  by  France  with  aa 
invasion  the  autumn  following. 

Drummond  came  accordingly  over  to  Edin- 
bufgh,  where  he  had  a  meeting  with  the  earl  of 
Traqnair,  Locbiel  the  younger,  and  Cluny,  and 
gave  them  an  account  of  his  negooiations,  and 
parlicnfairly  of  his  last  mesasge  and  promisn 
from  the  cardinal.  Upon  thia  it  was  agreed, 
that  the  earl  of  Traqnair  ahould  go  imona* 
diatel  V  to  London,  and  try  what  encourage- 
ment ne  could  meet  with  there.  The  earl  went 
*<)cordingly,  aod  Drummond  accompanied  him. 
The  ear^  after  some  time  spent  in  England, 
returned  to  Edinburgh,  and  assured  his  fnenda 
there,  that  the  people  here  were  well      ~ 


to  the  Pretender,  and  would  join  in  the  design, 
provided  they  could  depend  upon  aasistanon 
from  France. 

About  the  same  time  Drummond  went  over 
to  Paris,  to  satbfy  the  cardinal  of  the  aiw- 
cess  of  his  negociation  ;  and  he  gave  him  aucb 
satisfaotion,  that  a  project  for  an  invasion  waa 
soon  after  agreed  on.  The  plan  was,  that  the 
French  should  send  over  3,000  men,  under  the 
command  of  earl  Marshal,  who  were  to  be 
joined  with  large  bodies  of  Highlauders,  whicb 
the  conspiraton  bad  undertaken  to  raiae. 
1,500  of  the  French  were  to  go  directly  to  In- 
verness, where  the  prisoner  at  the  bar  was  to' 
join  them  with  his  clan  of  Frasers ;  the  re- 
maining 1,500  were  to  land  in  the  west,  near 
sir  James  CampbclPs,  who  was  to  go  to  the 
iile  of  MuU,  ano  raise  the  dans  there,  who  all 
together  were  to  march  and  join  the  Frasers* 
and  the  other  body  of  French.  At  the  wtaam 
time  19,000  French,  under  the  command  of 
count  Saxe,  were  to  march  to  the  coast  oC 
Flanders  and  France,  and  from  thence  embark, 
and  land  in  Engbmd,  within  two  or  three  day* 
march  of  London. 

As  soon  as  this  scheme  waa  agreed  upon, 
Drummond,  about  the  middle  of  the  snmoaer 
1743,  wrote  letters  to  the  earl  of  Traqnair,  to. 
inform  him  of  the  resolution  that  bad  been- 
taken ;  to  direct  him  to  acquaint  his  friends  of 
it ;  and  to  assnre  them,  that  it  would  very  sooa 
be  put  in  execution.  The  earl  commomcated 
this  intelligenoe  to  John  Murray  of  Broughton, 
Locbiel,  and  several  othera,  who  immediately 
sent  the  same  Mr.  Murray  to  France,  In  order 
to  settle  matten  beforehand  for  the  executioit 
of  it.  Be  went  over  accordingly;  but  the 
death  of  the  cardinal,  about  that  time,  soa- 
pended  the  prosecution  of  it  for  a  little  while. 
As  soon  as  be  arrived  at  Paris,  he  was  aasnred 
by  Drummond  of  the  cardinal's  good  inten* 
tkins  and  seal  for  the  Prstender's  cause ;  and 
that  ttotbiuff  but  his  death  could  have  prevented 
the  immediate  execution  of  it ;  and  tha|  th« 
cardinal's  first  design  waa,  that,  the  army  under 
theoommandof  Maillebois  should  be  employed 
in  it ;  hot -that  some  persons  about  the  king  of 
France  bad  prevailed  upon  him  to  order  thai 
army  to  marab  towiida  Bai»f  ar,   tfonayof 
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Broof^htott  WM  lbt»  iolrodneed  to  oardioal 
Tcocin,  aifd  afierwardt  to  M.  Amelot,  who 
^  aaaurod  h\tU  of  tbe  lata  csrdinal'a  sincerity  in 
iJbe  prapoted  in^aaiOD ;  aod  that  the  Vrtncb' 
king  bad  ordered  htm  to  acquaint  the  gentle- 
inen  who  bad  entered  into  the  asaociation, 
that  he  had  the  Pretender's  interest  very  miicli 
at  heart,  and  woidd  certainly  execate  tbe 
■oheme  which  had  been  settled,  aa  soon  as  bis 
afiatra  would  permit  M.  Amelot  at  tbe  same 
tioM  entered  into  a  discourse  coDcemingthe 
s«aher  of  Highlanders  that  might  be  expected 
to  join  iliero. 

With  these  assttraooea  Nurray  returned  to 
Ediobui-gb,  and  made  a  report  of  bis  proceed- 
ings to  &e  earl  of  Traqnair,  lord  Perth,  and 
others  of  the  Pretender's  friends.  Drummond 
«^as  sent  at  tbe  same  time  with  the  like  assu* 
aaces  to  the  Pretender  at  Rome,  in  order  to 
engage  him  to  send  the  yoDOg  Pretemler  to 
come  and  put  himself  at  the  head  of  the  expe- 
dition; Driimmond  soon  after  came  back  to 
Paris,  and  from  tbenoe  to  London,  in  order  to 
aottle  naatters  here  for  the  inteoded  in? asioo, 
and  returned  again  to  Paris ;  from  wbenoe  be 
acquainted  the  earl  of  Traquair,  by  letter,  that 
the  Frenofa  court  bad  now  settled  erery  thing 
ibf  the  invasion ;  that  it  w6nld  be  executed 
immediately  ;  and  that  the  Pretender's  son 
was  come  from  Rome  to  accompany  it. 

This  was  in  January  1743;  and  m  February 
following  an  invasion  was  attempted  by  a  large 
embarkation  from  Dunkiric,  where  a  great 
number  of  transports  were  got  ready  ;  many 
of  tbe  troops  actually  embarked,  with  a  deaigu 
to  bate  come  up  tbe  river  of  Thames ;  and  a 
Heel  of  men  of  war  actually  sailed  from  Brest 
to  support  the  descent,  or  to  divert  our  fleet, 
while  an  army  of  18,000  men  might  Jaad 
iritboot  interruption. 

Nobody  can  havelbrgot  how  that  expeditMD 
waa  liappily  disappointed,  bv  the  goad  pro- 
vidence  of  God,  and  the  vigilance  w  his  ma- 
jesty ;  nor  what  terror  it  struck  while  it  was 
depending,  at  a  time  that  our  own  troops  were 
Decessariiy  engaged  on  t^e  continent,  in  tbe 
defence  of  our  own  and  tbe  liberties  of  Eu- 
rope, and  consequently,  when  we  bad  so  lew 
left  to  defend  ourselves  at  bomOi 

At\ar  this  disappointment,  no  letten  appear 
to  have  come  mm  France  for  a  considerable 
time ;  whiob  made  tbe  oonapirators,  and  their 
ftiends  here,  very  uneasy;  and  the  earl  of 
IVaquair  engaged  Murray  to  go  again  to  Plaris, 
in  onler  to  know  in  what  situation  their  aflairs 
atood  there :  but  before  be  wa»  actually  gode, 
*  letter  eame  from  Sempie,  to  account  for,  and 
axcuae  tbe  miacarriage  of  the  invaaiosy  andde- 
airidg  that  fresh  assurances  might  be  sent  horn 
theriipleoder's  friends  both  in  Bngbind  and 
Seelland,  in  order  to  eiigage  tbe  French  CDOit 
in  a  nifw  one. 

Thla  did  not  prevent  Momy's  intenM 
jdomey ;'  aod  in  Juan  17i4,  ho  went  over,  to 
Faria,  where  be  was  introduced  to  tbe  Pro- 
tinder's  eMsat  son,  at  the  house  of  slie  Mac 
l>nnihla  banlMr,  nml  bad  soon  afier  n  tttoond 


meeting  vrith  him.  Tbe  young  Pretender 
then  assured  Murray,  that  the  French  had  been 
very  aerions  in  the  invaaion,  which  had  been 
dissppointed  by  nothing  but  wind  and  weather, 
and  other  inevitable  accidenli:  But,  however, 
he  bad  the  strongest  promises,  both  from  the 
French  kiog,  and  the  ministry,  that  the  acheme 
shooM  be  put  in  execution  tbe  then  next 
summer,  in  the  year  1745.  And  aa  for  himself, 
whether  it  was  or  not,  be  was  determined  to 
come  over,  if  he  brought  but  a  amgle  footman 
with  him :  And  though  Murray  represented  ta 
liim  the  rashness  and  danger  of  such  an  at- 
tempt, he  was  so  fully  satisfied  of  aasistence 
from  tfan  Higfatands,  whenever  he  appeared  in 
person,  that  ne  wonld,  in  all  eventa,  come  over 
at  that  time. 

Murray  returned  to  SooUand  from  Paris,  and 
commumcated  what  passed  to  theeari  of  Tra- 
quair, Lochlcl,  lord  Perth,  and  others  of  thn 
Prelender*a  friends;  and  at  tbe  aame  time 
brought  along  with  him  several  letters  from  the 
Pretender's  son,  but  with  blank  addresses,  in 
order  to  be  delivered  to  such  as  it  should  be 
thought  proper,  when  Murray  came  over ;  and 
ttiey  were  accordingly  soon  after  delivered  to 
such  as  it  was  apprehended  would  make  the 
best  use  Of  them. 

Tbe  time,  hpwever,  running  out,  and  no  pre- 
parations yet  appearing  in  France  tor  an  in- 
vasion, the  Pretmer's  friends,  who  were  ac- 
quainted with  the  design,  began  to  fear  tbe 
French  would  deceive  them;  end  in  June 
1745,  Murray  received  a  letter  from  the  Pre- 
tender's, son,  in  which,  without  taking  notice  of 
any  invasion  from  France,  be  informs  Murray, 
that  he  was  determined  himself  to  come  to  the 
northern  part  of  Hootland  immediately ;  and  de- 
alrad  his  friends  mif  ht  be  informed  of  it,  and 
ready  to  join  him,  with  all  the  forces  they  could 
raise.  He  tells  him,  that  it  would  be  the  latter 
end  of  that  same  month;  and  appointe  tbe 
place  where  bo  designed  to  land,  together  with 
tbe  signals  that  wer^to  be  gtveo  and  token. 

This  letter  waa  immediately  communleated 
to  tbe  Pretender's  friends  in  the  north,  and, 
amongst  the  rest,  to  tbe  noble  lord  at  the  bar. 
So  unexpected  a  resolution^  without  mentioning 
any  assistenoe  from  Francci  much  surprised 
them.  They  thought  it,  as  was  natural,  rash, 
precipitatn,  and  dmigerous,  to  oome  without 
force;  and  therefoiv  delannined,  moat  of 
them,  if  they  could  not  prevent  his  landing,  to 
adviae  him  to  return,  and  wait  till  he  couM  bo 
better  prepared.  About  a  fbrtnight  after,  the 
Pretenders  son  actually  arrived,  and  landed  in 
the  north-west  part  oflScoUand/npon  the 95th 
of  July,  1745. 

Your  lordsbipo  will  permit  me  now  to  make 
a  little  stand.  I  hne  etated  these  facts  as  a 
ahoit  vieiv  of  the  cominenoement  and  progress 
of  several  wicked  and  treasonable  correspon- 
dences, jplotSi  and  schemes,  contrived  and  car- 
ried on  from  the  year  1740,  fbr  bringing  over 
the  Pretender,  by  the  amistance  of  the  power 
of  Fmntte* 

1  bkft  hMMito^  my  kirdi^  bat  Joit  oauMd 
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^b«  aaUe  priiaiiar  tt  the  bar  io  th«  aoeoiisl  I 
bate  f  i?eii  9i  Umbi  ;  aod  1  have  avoided  k  oo 
pttrpese,  that  when  your  Jevdebipe  sboald  have 
belore  your  ayci,  in  one  view,  the  gfeaeral  plao 
of  that  eerica  ef  Heasoiia  whieb  have  been  eon- 
trif  ing,  and,  in  part,  eueatioff,  for  ee  maoy 
yean,  I  ni^ht  the  BMfe  eaeiTy  poiat  oat  lo 
^our  brdthiiia,  aa  it  were  ia  a  mapi  tba  par- 
ticular, piectie  parti  wbicb  the  noble  lord  aeted 
ID  them  I  whieb  ia  what  1  eball  now  apply  any* 
selflo.  ^ 

And  in  order  to  do  Ibiathe  oMre  dearly,  aad 
agreeable  te  the  evideaea  whieb  will  be  pro- 
daoed,  I  ^aU  be  oader  ibe  aeoesiit^  of  goinff 
back  te  leaie  vet  earlier  parti  of  Uie  bfe;  aa3 
whieb^mw  leeJa,  I  ibeaUaoldo,  if  year  lerd- 
abipa  waaid  net  menwiiily,  in  tbe  ooarea  of  the 
•videaee,  aee  tbe  priaoacr  hiaMelf  takiag  peine 
leaoBneettheaarly  with  tbe  tetter  parte  of  bii 
life,  in  order  to  prove  tbe  BoiArmity  aad  eon- 
aieteney  of  bk  coodoal,  all  tcadiDg  to,  and 
unitiar  ia,  ooe  great  eentre,  the  orertaming 
tbe  Pkpoteitaat  SuivcMieo,  exeludiog  or  de- 
tbronkig  bta  BMgeety,  aad  hie  royal  father,  and 
aetling  op  tbe  Preteader  to  their  throne  in  their 


8o  ioBg  ago  as  tbe  rtiga  of  qaeen  Anne, 
when  the  nalion  wee  involved  in  a  war  with 
.Fraaee,  and  iovaaieBf  fnmi  thence  were  con- 
tinoally  set  on  toot,  and  it  became  material  for 
tbe  Preteader'e  service  to  arm  his  friend*  in  the 
aertbera  part  of  the  island,  tbe  priaoiier,  who 
bad  beeik  lirom  bit  yooth  bred  to  war,  aceepted 
of  a  eammissien  from  tfie  Pretender  of  a  go- 
aeral  officer.  It  mnst  be  owned,  that  it  does 
not  appear,  that  tbe  prisoner  made  any  parti - 
cater  nee  of  it ;  and  tbe  first  time  any  opportu- 
nity did  offer,  when  the  rebellion  broke  out  oo 
tba  death  of  queen  Aane,  tbe  noble  lord  at  the 
bar  did  important  eerviees  to  bis  late  majesty. 
He  biamelf  win  likewise  admit,  that  he  was 
amply  rewarded  for  them.  But  be  seems  ^tsty 
sooD  to  have  repented  ef  these  services,  even 
while  be  was  ia  tbe  full  posseasioa  of  the  re- 
ward of  them. 

In  1711^,  whan  aSpanisb  invasioowas  under- 
taken in  favour  of  the  Pretewbir,  and  Spanish 
forcca  were  aetnally  landed  in  the  north,  the 
prieeiier  tboogbs  proper  to  engage  in  it ;  and,, 
white  the  eariof  Seslbrtb  was  raising  bis  men 
to  assist  ia  it,  the  prisoner  bimselt  wrote  a 
letter  to  that  earl,  wuh  a  promise  to  join  him 
with  his  clan ;  but  before  be  had  actually  done 
it,  that  attempt  was  defeated. 

From  that  time  till  the  year  1736,  tbe  ma- 
aagera  danH  lake  upon  tfaiemselves  to  state  Id 
year  lofdsbipa  any  tning  concerning  his  eon- 
duct,  but  that  general  accaoat,  which  your 
lordajiipa  will  find  him  giving  ef  himself  in  his 
awn  letters,  that  be  bad,  ever  aince  he  bad  tbe 
osa  ef  bis  reason,  been  the  meet  faithfol  and 
aeateua  aubjeet  to  tbe  person  aad  intermt  of  the 
Prsteadar. . 

But  ia  that  year,  when  one  Ro^  Stewart, 
who  had  ascaped  oul  of  prisao,  to  wbicb  he  bad 
been  committed  for  high- treason,  and  been  af- 
larwanb  birbonfad  in  tba  prisoner'a  booia, 


than  bigh*iberiff  of  tba  eanaty  where  be  had 
been  imprisoned,  was  going  to  the  PKteader  ta 
Rome,  me  aobte  lord  seat  bv  him  ao  aesuranca 
to  the  Prelanderof  bte  conslaat  fidelity  even 
to  death ;  aad  desired  a  commission  from  him 
to  be  liealaBant-geaaral  of  tbe  Hiablaade,  aad 
to  have  a  patent  of  dakedom,  whidi  be  bad  be- 
fore solicited,  expedited,  aad  which  be  eteimed 
as  a  flMtter  of  right  for  tba  services  be  bad 
done  that  oanae.  %^.^ 

Ia  the  year  1740,  when  an  mvaakio  thip 
prajeetsd,  the  aobte  terd  was  aet  oalT  one  ii 
these  that  signed  tbe  assootetiea,  mat  corme^ 
poaded  with  tbe  peraone  that  aegeatetsd  it  ba- 
yead  eee,  bat  himself  propaaed  it,  am' 
to  have  been  tba  origiaat  arofeotor. 

la  tba  year  174I,  whea  tbe  invastea 
aotoally  resolved,  and  a  persaa  of  fi^ra  aad 
teterast  was  aeesssary  to  ceodqet  it  ia  the 
Hightends,  tbe  prisoaer  ares  pitebed  open  da 
tbe  meet  pfsper  for  that  pnrpose,  and  aecepted 
two  oemmititeas  firom  the  Pneteader  at  Rdflta 
te  December  1743,  oae  to  be  lord -lieutenant  of 
ail  the  conntiee  north  ofSpey,  and  tbe  other  to 
nuke  him  a  lieotaaaat-general.  He  likewiaa, 
about  the  same  time,  obtained  the  potent, 
whieb  he  had  baea  long  eoliciting,  for  creating 
him  duke  of  Fraser. 

And  though  tbe  dtsatppoiatment  of  that  e»- 
peditien  prevented  bis  immediate  uSe  of  ihoee 
powers,  they  did  not  Ite  idly  by  as  a  private 
ornament  to  bis  person,  and  to  grstifV  his  v»' 
aity  only  :  They  were  laade  use  01  only  by 
him  to  propagate  the  prtaciples  of  tmaeoo  aad 
rebellion;  to  sow  the  eesds  of  diatejralty  te  his 
preeeiilK  majesty  and  hie  ffovemmaat ;  to  dia- 
cipliae  his  dependeata  ia  the  service  ef  the  Pre- 
tender, and  make  them  ready,  whenever  bia 
master's  projects  were  ripe  for  eieontion. 

He  was,  as  your  lordships  will  sse  bim  ei» 
pressmg  himself  ia  his  lettere,  alwaye  tbe  most 
aealous  and  active  partieaa  that  tba  Pkateader 
had  in  thoee  parts.  He  was,  in  bte  owa  wardi^ 
tbe  tife  and  spirit  of  tbe  Pretender's  sffain  ia 
that  eouatry  :  he  made  it,  as  he  says,  bte  sate 
bosinem  to  keep  op  the  hearts  of  bte  kteg'a 
fnends,  though  it  was  both  fatigoiag,  trmdil*- 
some,  and  expensive;  aad  apaoab  for  tba 
truth  of  it  to  the  knowledge  of  all  the  |(aatla- 
men  in  tbe  Pmteoder's  iatsrest  in  tba 
north.  He  did,  as  he  exprsssss  himself  ra  anap* 
ther  tetter,  mora  service  to  tbe  Pyetsadet'a 
eaase,  than  any  one  of  bis  raafc  m  Britain, 

He  constantly  made  it  bte  husmsas,  aa  ba 
says  in  another,  to  promote  bte  mastat's  m» 
terett,  and  ta  einnga  foithful  sabfects  to  bim  i 
so  that  be  bad  done,ae  he  axprsssse  in  a  stii 
higher  stmia  of  laagaaga,  more  againet  tbte 
government  than  wmikl  bang  fifty  lords,  and 
forfeit  fifty  aslatas. 

I  have  now  nomted  oot  to  your  lordships 
the  particniar  siiare  tbe  aobte  terd  will  appear 
to  have  bad  ia  tbe  stepe  towards  tbe  late  rebel* 
lion ;  in  which  you  must  have  observed  bim  ta 
be  a  moet  active  friend  to  it :  I  shall  now  opea 
to  your  lordehipe  a  sUte  of  the  facto  that  affect 
the  priioiicri  siacc  tba  yeiuif  Picteodar's  tead» 
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ioff,  wbieh  wai,  as  I  mentioned,  upon  the  95tli 
orVuty  1745. 

Notice  WM  immediately  eenjt  of  it  to  the 
chiefs  of  the  clans  known  to  be  in  his  interest ; 
«nd  the  prisoner  at  the  bar  was  one  of  the  first 
to  whom  it  was  oommunicaied.  The  conspira- 
tors, who  expected  an  attempt  at  the  head  of  a 


French  army,  were  surprised  at  his  coming  in 
a  ungle  ship,  without  soraters,  and  without  any 
material  friends,  or  even  manyaerrants  accom- 
panying him ;  and  were  at  met  shocked  at  the 
danger  of  a  design  so  prematurely  executed. 
HoweTcr  some  of  the  dans  oame  in  soon  |  and 
4be  (Hisoner  at  the  bar  seenu  to  have  eariy  de- 
termined to  haveiione  so  loo,  not  indeed  at  first 
in  person,  which  he  excused  from  his  age,  and 
•upposed  infirmities,  but  by  sending  his  son,  at 
the  need  of  his  dan. 

For  that  purpose,  he  directed  the  master  of 
Loral  his  son,  who  was  then  at,  or  but  just 
come  from,  the  unirernty  of  8t  Andrews,  to 
get  ready:  he  likewise  directed  the  inferior 
lieads  of  the  dan  of  Fraaers  to  aend  in  lists  of 
thehr  numbers  and  names ;  with  severe  threats 
on  such  as  neglected,  or  gave  him  bcorrect 
.ones. 

He  ordered  the  arms  which  he  had  in  his  house 
to  be  cleaned  and  mended,  bell-tents  and  camp- 
cdouri  td  be  nuule,  and  tbearms  of  the  Frasers 
fiunilY  to  be  pamted  on  them :  he  appointed  his 
■on  the  cdonel,  and  directed  his  tenants  and 
dependents  to  fiillow  him,  exhorted  them  to  be 
true  to  the  Pretender's  canae,  and  encouraged 
them  with  an  assurance  of  success. 

'  The  men  were  brought  together,  and  twice 
rendezvoused;  officers  were  appomted,  who 
were  entertained  in  his  house  ana  at  his  Uble ; 
mhtn  he  used  to  call  the  Pretender's  eon  by 
the  name  of  Royal  Prince,  and  Prince  Ri^fent, 
nod  drank  to  his  success.  Ueordered  the  Pre- 
tender's  Dedarattoo  to  be  read ;  and  when  the 
penon  whom  he  had  commanded  to  do  it,  de« 
jchned  it,  hededared  it  was  high- treason  to  re- 
iuse  it.  He  provided  the  men  with  arms, 
meal,  provisions,  and  money;  sent  for  rib- 
iMtnds  10  make  white  cockades  for  them ;  and 
liad  lay  lore  and  other  workmen  in  his  house,  to 
make  them  cape,  bonnets,  and  brogues*  He 
went  still  further ;  and  as  some  of  his  depen- 
Idents  wen  unwilling  to  engage,  he  ordered  the 
Aery  cross,  as4t  is  called;  to  be  sent  about  his 
country  to  fi»raethem.  This  is  the  last  and 
most  extreme  customary,  though  illegal  and 
cruel  sort  of  process,  if  1  may  so  call  it,  that 
the  Highland  chiefouse,  to  eompd  their  depen* 
dents  to  perform  their  arbitrary  commands ;  and 
is  a  general  public  dennndation  of  plunder,  fire, 
and  iword,on  all  that  do  not  obey;  and  several 
were  actimHy  forced  into  the  rebellion,  by 
taking  away  thdr  plaids,  beds,  and  cattle,  and 
turning  theur  wives  and  children  out  of  doors. 

While  he  was  using  threats  to  soose,  be 
tempted  others,  by  the  promises  of  rewards 
to  their  wiver,  and  commissiona  to  Ibcm- 
fldves.  ,   . 

Soon  after  the  tost  rendesvous  of  the  men,  the 
«Mri  of  Groowitie'a  dan  aMvebcd  near  the  pri- 


soner's house,  in  their  wav  to  the  Pretender^a 
eon :  the  eari,  his  son,  and  some  of  the  offiMra 
cdled  at  the  house,  where  they  were  enters 
tained  as  friends :  and  the  prisoner  tdd  the  earl, 
that  his  dan  shoukl  follow  soon  alW,  laying  the 
blame  at  the  same  time  upon  hie  eon,  the  HMSter 
of  Lovat,  that  they  were  not  yet  ready. 

The  prisoner,  however,  did  not  think  fit,  as 
yet,  either  by  himself,  or  his  son,  actually  to 
join  the  Pretender.  The  rebds  wer^  now  but 
beginning  to  march  southward;  the  king's 
troops  wero  endeavouring  to  intercent  theni; 
and  till  they  met,  the  event,  he  thoognt,  might 
be  doubtful.  The  rebels,  however,  escaped 
them;  and  upon  the  17th  of  September,  got 
possession  of  the  capital  of  that  part  of  the 
united  kingdom ;  and  in  a  few  days  aflerwards, 
the  nnforturiate  battle  of  Preston-Pans  seemed, 
in  the  opinion  of  those  dduded  people,  to  turn 
the  scale  in  their  favour. 

At  that  time,  one  Hugh  Fraaer,  who  had 
about  a  year  beforo  been  secretary  to  tho  pri- 
soner,' was  at  Edinburgh,  where  William 
Eraser,  a  relation  of  the  noble  prisoner's,  hap* 
pened  then  likewise  to  be:  They  had  both 
beard  of  bis  design  of  sending  the  master  of 
Lovat  into  the  rebellion,  and  b<Sh  were  desirous 
of  preventing  it :  for  which  purpose  William 
Fraser  thought  of  an  expedient  for  getting'  the 
master  of  Lovat  out  of  the  way,  by  sending 
him  to  Holland  to  compkele  his  education  ;  the 
expence  of  which  ho  was  willing  to  be  at. 
With  this  message  Hugh  Fraser  went  to  the 
prisoner,  and  made  him  the  ofler.  My  lord 
Lovat  at  first  seemed  to  yield  to  it ;  bnt  at  last 
told  him,  he  was  too  fiir  engaged ;  and  was  re- 
solved, that  the  master  should  go  with  his  dan 
to  the  young  Pretender. 

The  prisoner  had  earij  notk>e  of  the  battle  of 
Preston-Pans,  and  Bamadde,  one  of  the  beads 
of  the  rebdlwn,  came  to  hia  house,  and  tdd 
him,  he  waa  gdqg  to  nuse  moro  of  the  High- 
landers for  the  service.  This  battle  seems  to 
have  determined  his  resolution;  and  when 
Hugh  Fraser  was  to  ireturo  to  Edinburgh,  be 
eharged  him  with  a  veriial  message  In  the  Pre- 
tender's son,  to  inform  him,  That  hia  age  and 
infirmitiea  would  not  permit  him  to  travel;  and 
therefiira  hoped  he  sbouM  be  excused  atienduig 
him  in  person;  but  that  he  would  send  hia  sea, 
at  the  head  of  bis  dan,  whkth  would  be  a  much 
greater  mark  of  his  kiydty.  And  the  message 
was  ddivered  accordingly. 

The  rebda  contmued  at  Edinbmgh  till  the 
31sl  of  October,  when  they  wero  beginniiy 
Uidr  mareh  towards  EngUnd ;  bnt  the  pn- 
soner's  son  not  having  yet  jdned  them,  it  wss 
thought  neoessaiy,  that  John  Mumy  of 
firoughton,  the  young  Pretender's  secretary, 
should  write  to  the  prisoner  to  haalen  hia  toen, 
and  meet  tbem  at  Carlisle.  The  letter  was 
wrote,  and  sent,  and  soon  afler  delivered  by 
Hugh  Fraser,  who  at  the  same  time  represent- 
ed to  bim  the  bad  condition  of  the  rebel  army, 
the  stato  of  his  majesty't  forces,  and  the  ar- 
rivd  of  the  Dntoh  troopa;  which  be  did,  in 
ordec  to  prevent  tiw  prisoner's  going  on  with 
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bifeqgvgeineiite:  but  the  ]>risoner  told  faim,  it 
was  now  too  late  to  gaboek  \  and  forM  bim  to 
meotioii  aor  tfaiog  to  his  son  against  it  Be 
besides  lold  him,  thai  he  had  pot  his  name 
down  as  a  oaplain-lieatcnant  in  bis  son's  oon- 
panf,  and  ever  after  called  bim  by  that  title. 

disdilatorioess,  however,  had  made  some  of 
the  Pretender's  friends  nneasjr,  and  appre- 
hensive that  be  was  playinff  a  double  game ; 
and  as  they  thought  it  wouB  be  of  great  ser- 
vice to  tbeir  cause,  If  the  noble  nrisoner  wouM 
make  a  pobUc  avowal  of  bis  taking  part  with 
them,  apflied  to  him  Ibr  that  purpose ;  and  told 
bim  that  a  great  deal  depended  npon  his  throw- 
tug  seide  the  mask:  upon  which  he  polled  off 
his  hat,  and  threw  it  on  the  ground,  saTing, 
There  it  is  then. 

Jn  the  month  of  November  he  sent  a  letter  to 
the  Ptatender's  son,  to  assure  bim  of  his  fideli- 
ty  ;  and  about  the  same  time,  two  others  to 
Locbiel,  and  Murray  the  sefsretary,  both  of 
them  to  the  same  eflect. 

Though  the  two  first  of  these  letters  appear 
hy  the  dates  to  have  been  wrote  in  November, 
and  the  latter  probably  at  the  same  time,  yet 
as  the  rebeb  were  then  going  into  England, 
tbey  don't  seem  to  have  been  sent  till  their  re- 
turn. The  prisoner,  in  the  mean  time,  went  on 
with  raising  his  men,  till  it  was  universally 
known  in  that  country,  that  the  master  of 
Lovat  was  to  go  at  the  bead  of  them,  and  join 
the  rebels. 

My  lord  Loudon,  and  the  president  of  the 
session,  were  then  at  Inverness,  collecting  a 
body  of  men  to  oppose  them ;  and  were  then 
superior  to  the  rebels  in  those  parts.  The  pri- 
soner well  knew,  that  the  design  of  the  master 
of  Lovat's  jointng  the  rebels  could  not  be  un- 
known to  them  ;  and  that-'they  most  suspect, 
at  least,  that  he  himself  was  at  toe  bottom  of  it. 
This  made  bim  afraid  for  his  own  person,  as 
soon  as  his  son  began  to  march.  These  appre- 
hensions made  him  suspend  the  time  of  their 
rnarcb^  till  be  could  be  better  informed  of  the 
me^nres  the  lord  Loudon,  and  the  presklent, 
wookl  take  in  tlwt  event,  with  respect  to  him- 
self: and  therefore,  after  he  bad  once  ordered 
then  to  march,  and  those  of  his  country  of 
Firtb  bad  actoally  begun  it,  and  proceeded  as 
ftff  as  Stratbannan,  in  ihe  way  to  Perth,  which 
the  rebels  were  then  in  poesession  of,  bis  con- 
rage  began  to  ftui,  and  he  sent  orders  for  their 
return ;  which  they  immediately  obeyed,  ex- 
cepting twenty :  and  be  thought  it  more  pru- 
dent, belbrethey  finally  marched,  to  send  Hugh 
Frsser  to  Inverness,  to  sound  the  inclinations 
of  kml  London,  and  the  president;  and  to  re- 
present to  them,  that  the  mtended  march  of  bis 
sou  waa  against  bio  Inclinations,  and  con- 
trary to  his  commands ;  that  his  son  was  ob- 
stinate and  disobsdient  $  and  that  it  would  be 
miJQst  that  a  fitther  should  suffer  Ant  an  on- 
dutiful  chiM. 

The  lord  Loudon,  and  president,  too^  it  to 
be,  aa  it  reatty  was,  a  pretMioe  only,  and  the 
eifoct  of  that  double  part  which  tbe  prisoner 
was  ucling,  till  bu  thought  it  worth  bk  while 


to  threw  off  the  mask  in  reality.  They  koew 
that  a  young  man  of  nineteen  yearn  old,  that 
had  lived  at  the  university,  and  but  just  come 
home,  could  have  no  power  over  bis  father's 
tenants  and  dependants,  but  just  so  for  as  bis 
fiithcr  gave  it  bim ;  and  that  the  prisoner  was 
himself  the  most  absolute  superior  in  all  the 
Highlands :  They  therefore  gave  Hugh  Pra- 
ser  to  understand,  there  coiud  be  no  safety 
for  the  father,  while  ihe  son  wos  in  0|ien 
rebellion. 

Hii^b  Fraser  returned  with  this  ansvrer  to 
the  pruM»er,  and  delivered  at  the  same  time  a 
letter  from  the  president  to  the  ssme  effect. 
About  the  same  time  news  came,  that  lord  John 
Drummond  with  French  troops,  was  landed ; 
which  seems  to  have  determined  the  prisoner's 
resolutkm :  and  he  told  Hugh  Fraser,  thai  the 
threats  of  the  lord  president  were  but  a  bugbear ; 
and  immediately  gave  the  ouster  of  Lovat  his 
final  orders  to  march;  whicfa  be  instantly 
obeyed,  and  marched  aocordtnglve  and  lord 
Loudon,  and  lord  prerident,  found  means  soon 
after  to  secure  the  prisoner's  person,  who  wan 
carried  a  prisoner  to  Invernem  ;  from  whence, 
however,  be  soon  after  made  bis  esoape. 

The  master  of  Lovat  was  now  got  to  PMb, 
at  the  head  of  tlie  clan  of  Frasers,  whither 
Hugh  Fraser  attended  him,  as  his  captain- 
lieutenant  ;  and  upon  notice  from  the  Preten- 
der's son,  who  was  then  come  as  far  as  Glss- 
gow,  in  his  return  from  England,  was  sent 
thither  by  the  master  of  Lovat  for  a  supply  of 
arms.  Hugh  Fraser,  on  his  return  from  Glas- 
gow, was  charged  by  Morray,  the  Pretender's 
secretary,  with  a  packet,  in  which  were  en- 
closed three  letters,  one  from  the  Pretender's 
son  to  the  prisoner,  referring  to  a  second,  en- 
closed from  Munray,  Lochiel,  and  Clunie,  to 
him  likewise;  and  a  third  to  the  master  of 
Lovat.  There  were  also  three  commissions 
enclosed,  two  of  which  were  dated  at  Rome, 
SSd  ]>ecember,  1743,  from  the  Pretender  bim- 
sdf ;  one  of  which  was,  to  make  the  prisoner 
lord  lieutenant  of  all  the  conntries  north  of 
Spey,  and  the  other  to  make  bim  a  lieutenant- 
general. 

The  rebeb,  as  soon  as  they  had  collected  all 
their  parties  together,  marched  towards  In- 
yemess.  His  royal  highness  the  duke  of 
Cumberland  followed  them,  as  fast  as  the  season 
of  the  year  and  the  nature  of  the  country 
would  permit,  till  he  came  up  with  them,  and 
olitained  that  signal  and  complete  victory,  at 
the  battle  of  Cnlloden,  upon  the  16th  of  April 
1746 ;  when  all  the  noble  lord's  schemes  of 
grandeur  and  power,  and  for  a  new  revolution, 
were  put  an  end  to  at  once. 

I  am  now  come,  my  lords,  to  that  last  period 
of  time,  fit>m  the  battle  of  Cnlloden.  The 
prisoner  was  waiting,  not  very  fn  off,  the  event 
of  that  important  day.  Tbe  night  after,  the 
Pretender's  son  came  to  Gortul^,  where  the 
prisoner  then  was,  and  had  an  interview  with 
nim.  Tbe  noble  loid  did  not  even  then  disavow 
bis  cause,  but  received  bim  as  bis  prince ;  ex- 
cused bis  Dot  joiniDg  him  u  perMW ;  and  after 
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the  lewlemt  embnoet,  parted  horn  bin,  ai  a 
faitbfol  sulftet  to  his  royal  iitaitw. 

The  piiMmer,  at  wdl  as  thoaa  wbo  had  hatn 
10  open  aroM,  waa  now  ohiiftd  to  fly.  He 
knew  \m  gailt  waa  the  aaiiie  ;  and  tbareibre 
deaervrd  the  aame  treatment.  The  rebel  anay 
and  their  ofaieft  that  aacaped  Ivoaa  the  battle, 
^  were  new  diaperMd ;  but  aoaM  correapaiidenoe 
among  them  was  kept  up ;  and  upon  the  15ih 
of  May  a  meeting  was  had,  a|  a  place  called 
Mortleg,  where  there  were  present  the  prisoner, 
Juoehieli  hb  brother  Dr.  Caoaeraa,  Marray  the 
feeretary,  and  aet eral  others.  The  end  of  the 
meeting  was,  ta  consider  what  was  proper  to  be 
4oBe  for  their  oanunaa  safety. 

The  nebia  priaoner  Diet  them  hiamelf,  not 
asaa  iaaooent  person,  toadTisethem  lo  lay 
down  their  tyrms,  ooulem  their  guilt,  and  beg 
tor  meroy ;  not  as  a  neatral  peiwxiv  if  aeu* 
tiaUty,  ui  the  cause  of  our  ktfig»  leltgioo,  li- 
berty, and  thb  happy  eslablishincnl,  can  be 
attended  with  a  lemdcgma  of  guilt ;  but  as  ana 
infolved  in  the  same  oomnMU  oriam  aad  cala- 
mitvt  as  a  chief  whose  age  and  eiperienoe 
entitled  him  to  the  lead ;  and  he  took  it.  He 
advised  them  to  rais6  a  suffideat  number  of 
men  lo.  defend  thetaselrm  againat  the  blag's 
troopst  till  they .  could  make  terms  for  tiiem- 
aelTca;  and,  after  oompuiing  what  each  of 
those  present  were  csp able  of  procuringf  be 
proposed  the  number  si'  3,600,  ef  whieh^eack 
waatorsise  a  certain  proportieu:  and  behimseH' 
propesedi  that  his  son  should  raise  400;  and 
desired  Leckiel,  as  he  bimeelf  bad  not  been  tu 
arma,  la  answer  for  his  sett.  Lochiel  did  ao ; 
and  all  the  company  agreed  to  the  proposal; 
and  there  having  been  then  lalsly  come  Aum 
Franec,  86,000  fouis-d'ora,  it. waa  Mbewiae 
ugreod,  that  each  should  h»re  ten  d^apay  for 
their  men  out  of  it;  which  was  inMnMialsly 
distribuleil  $  and  the  chare  of  the  maaier  of 
Lovat  was  jpaid  to  the  priuoneHe  aervuut.  lu 
cousequeuce  of  th'ut,  about  400  aaea,  ii  (he 
whole^  only  were  raised,  ftut  the  lebuls  made 
Ao  stand  atlerwards. 

The  master  of  Lovat  had  sAmrardf  a  mi 
ing  with  his  fother  at  Kilbogie,  whea  the 
maater  prapoani  to  sarreuder  lo  his  m^ntj ; 
kut  the  prisoner  dimuaded  him  from  it,  and  so- 
fleded  open  hie  soa  aa  a  peraon  of  moan  spirit 
to  thidk  of  ao  diabouaurable  psk  aatiaa;  and 
defesruuned  to  fl  t  hinuelf^  bat  with  a  guard  ef 
about  twenty  aeldicrs,  wham  he  look  into  pi^ 
for  kis  defonce*  However,  ke  was  pamimd 
and  taken  by  a  uanty  sent  by  Ike  duke,  under 
Ike  cemmaod  of  captain  Fetguaoa*  wko  truaied 
kim  witk  gieat  kumaoitv*  SNirtog  the  tune ; 
of  his  being  in  bis  custody,  thejr  bM  foefaent 
eottferaatioas  together  oenoemsng  the  vebel- 
lion.  He  was  asked  by  the  captain,  how  he 
aouM  aotjsa  he  had  done,  after  ail  Ike  foedmu 
ke  bad  received  from  the  gueerumcntP  lU 
onawerud,  it  waa  net  against  the  kmg,  bat 
tke  minis^,  lie  had  acted;  thit  they  b«i 
taken  awuy.  bis  ceo^uuiy':  aiid  wkeu  he  waa 
told,  It  was  a  bad  levcnge  to  cndaufer  kis 
mm  life  and  fottmae.;  hia  Mcver  RUiy  Wko 


•  I 


;  could  kave  tlieu|rkt  but  tbbt  they,  meaning  Lbe 
j  rebels,  would  luve  carried  all  bdbre  themf 
And  that,  if  the  young  Pret^Mler  wonhl  have 
taken  bis  advioap  he  might  have  laughed  at 
the  king's  forcee ;  and  none  but  a  'Omd  fool 
would  have  fought  that  day ;  that  they  might 
kave  geue  into  the  mouutaina,  and  Uved  on 
butter  and  cheese,  and  given  the  duke  twelve 
mauths  work:  bmbfos,  that  they  were  in 
daily  eupectalisn  ai' assistauec  and  awuey  feam 
Fraace. 

The  prieeuer  waa  afterwards  brought  before 
air  Everard  Falkeuer.  Ha  did  not  think  then 
of  denying  hb  treason :  ou  the  eeutrary,  gave 
the  same  eeoanat  of  the  motive  to  it,  which 
he  had  dene  to  captain  Ferguson ;  but  with 
this  additioD,  that  he  resent^  the  lorn  ef  hia 
indepeadaiit  company  so  moeb,  that  if  ILouli 
Kan  had  come,  he  abould  have  keen  for  hioar. 
He  talked  much  of  the  king's  msrcy,  of  the 
former  serviow  he  had  done  to  kis  royal  fo- 
mily ;  and  that  lie  couM  still  do  greater  tkau 
twenty  auck  old  bends  as  kis  were  worth* 
However,  ceooludad  with  the  following 
out  of  Virgil, 


In  atruroqne  paratus. 


Seu  versare  doles,  sen  certs  occumbere  morti. 

1  have  now,  my  fords,  jpoae  through  tkose 
three  periods  (»f  tune,  which  I  propoeed ;  iu 
wbieh  your  lordships  have  obaerved  many 
things  of  great  moment  to  the  present  cause. 
The  maaagsrs  have,  with  the  greatest  care, 
endoBVoured,  anMngst  that  great  extent  of  evi« 
deuce  which  has  come  lo  their  kjiowledge,  to 
discover  the  truth ;  and  I  have,  with  the  ut* 
MMt  tidslity,  stated  to  your  lordships  no  fact, 
but  what  f  ube  to  be  so.  I  know,  my  lords, 
kow  uujnat  it  would  be^  to  eadaavour  to  iliia- 
leadjeurlordehipa:  I  know  kow  idle  and  fruit- 
less A  would  be  to  attempt  it. 

I  have  likewiae«MleaveiUPed  to  tkrow  all  the 
fo«ts  laguther  io  such  an  order  that  they  may 
serve  to  give  light  to  each  other,  and  ease  your 
bwddUps  io  the  atteaiioo  you  will  give  to  the 
ovidencr  thet  will  prove  them. 

I  ahail  now,  ikerefoee,  eadeavour  to  give 
youriordfhips  a  skon  view  of  that  evidence. 
It  will  be  ef  two  sorts,  parol,  and  written  evi^ 
dcttoe.  The  foimwr  will  consist  of  a  great 
uumksr  of  witaeasm,  coacarring  io  the  acoount 
of  Ike  aecret  prefwraliens  towaiis  the  rebellion, 
the  steps  tal^  io  it ;  aod  maay,  io  cbai^ging 
the  noble  lord  aa  tke  principal  ader  in  Mtk. 
Wkat  they  aar,  will  be  supported,  confirmed, 
and  ilksitwtsd,  by  Iko  written  evideuoe. 

Aeiotkeiint  sort,  it  will  be  tediooa  aad  un- 
oeceasary  for  omi  to  give  your  lordships  a 
detail  of  the  aomm  ahd  cbameters  of  each 
witnesa,  ar  tke  partkakur  foots  tkey  speak  to; 
il  u^ill  ke  sufieient  to  eay  m  general,  tkat  I 
don't  kuaiw  of  floe  cbwumetanee  tkat  I  kavu 
opened,  which  will  not  be  fully  proved  by  aoaso 
or  AhMr  of  tbOik;  thot  eomo  of  the  witnesses 
mere  prioeipal  aolars  au  tke«M9p«  laading  la  tkd 
PsbaUiop,  as  weH  as  m  tbte  presuenltng  of  it  | 
that  aane  hare  beek  hug  acyiaialtd  vilktko 
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ErtMoer,  teen  fak  Kfe  md  oMV0raili4B,  and  | 
ad,  from  bis  own  mpatb,  the  trmb  af  nuiy 
of  tbe  fiicu  tbat  preceded  their  ewn  time ; 
and  bare  attended  hit  peraon,  and  been  eye 
and  ear*wiuie88e8  of  many  others;  that  others 
of*  tbe  witnetsea  have  beard  and  reoetf ed  bis 
<»iDmands,  felt  tbe  weight  of  bis  power,  or 
been  employ e«l  by  him  in  divers  of  those  ads 
of  treason,  wherewith  he  is  ohaffved ;  tbat  all 
have  bed  full  opportttnities  of  knowin|f  the 
facts  to  which  they  will  be  called  ;  and  none 
have  any  imputation  on  their  cfaaract«:rs,  bat 
tbat  of  having  some  of  them  been  aocom- 
plieee  in  the  same  treason. 

Tbe  written  evidence  which  tbe  Managers 
baTC  been  able  to  collect  and  produce,  consists 
of  letters  from  and  to  the  noble  lord.  Tbe 
former  are  of  the  hand*writiof  of  Robert  Pra- 
•er,  one  of  bis  secretaries,  dictsted  and  signed 
originally  by  himself,  though  the  signatures  of 
•oroe  appear  now  torn  off. 

They  were  all  written  during  tbe  rebellion, 
not  at  tbe  beginning,  when  tbe  prisoner,  sar* 

Erised  bv  tbe  sodden  appearance  of  tbe  son  of 
lim,  whom  he  had  formeriy  called  his  king, 
migbt  be  drawn  into  expressions  of  affection 
and  zeal  beyond  his  real  rocanihg,  but  after 
the  rebellion  wss  grown  to  a  great  height, 
and  the  noble  lord  bad  fiill  time  to  look  about 
him,  to  foresee,  weigh  and  balance  all  conse- 
quences to  bis  oonntry,  himself,  and  his  fa- 
mily ;  and,  upon  the  whole,  had  deliberately 
chosen  the  side  he  took. 

Of  this  sort  of  letters  there  will  be  many 
produced  to  your  lordships. 

One  of  them  written  and  sent  to  the  Pre- 
tender's son  himself,  dated  November  1745. 
Tbe  signature,  and  some  parts  of  the  body  of 
it,  are  torn  off;  but  that  will  be  supplied  by  a 
copy  onder  the  same  secretary's  hand,  taken 
by  bis  lordship's  own  onler. 

Two  others  were  written,  about  the  same 
time,  to  Mr.  Murray  tbe  Pretender's  secretary, 
and  to  Lochiel. 

Two  of  the  rest  were  written  to  the  prisoner's 
own  son. 

Yoor  lordships  will  excose  my  menlioniog 
a  few  passages  out  of  them,  as  a  specimen  of 
the  whole.  That  to  the  Pretender's  son,  which 
is  itielf,  in  the  Articles,  made  a  distinct  overt 
act  of  treason,  is  addressed  to  him  by  the  title 
of  Most  Royal  Prince:  and  in  the  conclusion 
calls  bim,  his  Royal  Highness.  It  mentions 
the  prisoner's  having  Men  made  a  general 
officer  by  the  Pretender  himself  above  40  years 
before ;  excuses  his  incapacity  of  serving 
him  in.  person,  by  bis  age  and  infirnnittes; 
and  his  resolution  to  j^re  him  the  next  mark 
of  bis  seal,  by  sendmg  bis  eldest  son,  the 
bearer,  to  rentnre  his  life  in  bis  service,  with 
a  great  number  of  gentlemen,  and  heads  of 
families,  of  his  clan,  and  800  of  his  common 
*  people. 

The  letter  to  Murray  is  to  engage  him  to 

become  his  son's  patron  at  the.  yoaog  Pre- 

teodcr'a  court.    It  boasts  of  the  same  merit 

'ifiaeodingbis  son  and  clao,  and  sets  out  his 
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owa  long  aarviets  to  tbe  Pretender  in  the 
stroDgeift  light. 

The  letter  to  Loelitel  complains  greatly  of 
the  treachery,  as  he  calls  it,  of  an  honourable 
parson,  in  engaging  on  his  majesty's  side,  and 
of  tbe  mischief  his  conduct  had  done  to  the 
caose ;  and  oaagnifiis  his  own  daaand  services 
to  tbe  Pretender. 

His  letters  to  bis  son  open  the  secrets  of  bis 
heart ;  acquaint  htm  with  the  association  be 
bad  formerly  signed  to  venture  his  life  and  for- 
tune to  restore  the  Pretender ;  informs  him  of 
tbe  promised  asaistance  of  France,  tbe  oom* 
mission  from  the  Pretender  to  make  him  gene- 
ral of  the  Highlands,  tbe  more  favourite  patent 
for  a  dukedom ;  and  sets  them  all  in  a  light 
that  would  render  him,  as  be  says,  a  monster 
of  ingratitude,  if  he  was  not  attached  to  the 
Pretender  more  than  ever. 

Tbe  rest  of  bis  letters  are  written  in  the 
same  strain,  and  founded  npen  the  laaie  prin- 
ciples of  treason  and  rebeNioa. 

The  letters  written  to  tbe  prisoBer  are,  one 
from  the  Pretender's  son  hinooelf,  referring  to 
another  written  to  bim  by  Lochiel,  Murray 
and  CInnie;  and  one  from  tbe  prisoner'aowa 
son. 

The  two  fbrnier  were  written  by  way  of.MC* 
knowledgment  for  his  services,  and  to  engage 
him  in  an  open  persoaal' appearaaoe on  tMt 
side,  as  tbe  best  means  to  secure  the  auceeas  of 
their  cause;  and  will  shew  the  Pretender'a 
son's  employment  of  those  persons,  with  whom 
tbe  prisoner  treasonably  corresponded. 

The  son's  letter  is  part  of  a  correapondencd 
with  the  father  upon  tbe  subject  of  toe  rebel- 
lion, and  was  the  occasion  of  the  letters  before- 
mentioned  to  have  been  written  by  bim. 

M  V  lords,  I  have  now  done  with  tbat  ge- 
neral view  of  the  evidence,  which  I  proponed 
to  give  your  tordships.  1  wouM  not  anticipate 
what  tlie  noble  loru  may  say  br  way  of  de- 
fence ;  but  as  the  evidence,  on  the  part  of  the 
Commons,  will  necessarily  mention  one  tort  of 
defence,  which  the  prisoner  fbrmeriy  made  me 
of,  when  he  apprehended  bis  person  in  imme- 
diate danger  from  the  president  and  lord  Lou- 
don, im  aeooont  of  the  Fraaera  rising  to  join 
the  Pretender; 

I  can't  help  juit  taking  notice  of  it  here. 
His  pretence  to  them  was,  that  his  clan  was 
raised  by  bis  son  alonoy  without  his  diraetioni 
and  agawst  bis  command ;-  and  that  the  whole 
conduct  of  tbe  elan  of  Fraser  was  an  act  of 
disobedience  in  his  son  to  bim,  aa  well  aa  of 
treason  to  his  majesty;  and  that  it  would  be 
hard,  that  a  peaceable  father  should  be  an- 
swerable for  the  guilt  of  bis  son. 

If  this  should  be  any  part  of  tbe  nobte 
hn*d's  present  defence,  I  'shall  obviate  it  only 
so  far,  as  to  observe  to  your  lordships,  that  it 
is  as  false  as  it  is  nnnatilral,  and  will  appear 
to  be  so,  not  only  by  the  parol  evidence  we 
shall  produce,  but  by  every  one  almost  of  the 
prisoner's  own  letters,  in  which  be  tekea  to 
himself  the  whole  merit  of  his  son's  services, 
and  values  bilnielf  to  tbe  young  Pretender^ 
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according  to  the  itrength  tnd  seal  of  bb 
clan. 

What  remaiDS,  my  lords.  If  only  to  make 
a  few  observatioDs,  teoding  to  thew,  bow  the 
facts  aod  the  evidence  I  have  been  stating  will 
maintain  the  particular  charges,  which  the 
CoiPQions  have  undertaken  to  make  good: 
Ibr  which  purpose  it  will  be  necessary  very 
shortly  to  point  out  the  precise  nature  of  the 
charge  itself. 

It  contains  three  s^iecics  of  treason;  com- 
passing the  death  of  his  migesty :  levying  war 
against  him  within  the  realm:  and  oorre- 
spondiog  with  the  Pretender's  son,  and  his 
agents. 

As  to  the  first  of  these :  The  wisdom  of  this 
ooostitutiou,  foreseeing  that  the  general  hap- 
piness most  be  most  intimately  connected  with 
the  safety  of  ihat  royal  person,  and  providing 
against  the  remotest  danffdrs  to  Miich  it  may 
be  exposed,  haa  made  the  very  imagination 
of  the  heart,  when  directed  to  its  destruction, 
an  act  of  treason ;  But  as  the  intent,  by  itself 
alone,  can  be  known  to  none  hut  the  great 
Searcher  of  Bearts,  it  has;  with  equal  pru&nce 
apd  justice,  provided,,  that  this  Imagination 
most  be  discovered  by  some  external  act,  which, 
in  the  ordinary  language  of  the  law,  is  cailod 
an  overt  act. 

The  Commons  have  pursued,  in  tlieir  im* 
tieachmcnt,  the  law  in  both  respects.  They 
nave  charged  the  prisoner  witli  that  traitorous 
IqMginatioo ;  and  they  have  stated  man  v  facts 
that  manifest.it,  such  as,  by  the  established 
rttlea  of  law,  have,  in  all  times,  been  held  snf-  , 
ficienu 

The  overt  acts,  particularly  chained,  are. 
His  entering  into  an  association  to  raise  a  war 
and  rsbellion  against  bis  majesty,  by  the  as- 
sistance of  French  troops ;  his  covresponding 
with  a  Pretender  to  his  majesty's  crown ;  his 
obtaining  two  commissions  from  the  Pretender, 
one  to  Iw  general  of  tlie  Hi^hlsnds,  and  the 
Other  a  lieutenant-general  of  his  forces ;  his 
sending  a  treasonable  letter  to  the  Pretender's 
son,  with  expressions  and  assurances  of  that 
fidelity  aod  loyalty  to  his  father,  which  Was 
due  to  his  majesty  alone;  his  sending  many 
other  treasonable  letters  to  his  fellow-sobjects, 
to  engage  and  persuade  them  to  join  and  con- 
tinue in  that  rebellion,  which  was  then  begun 
apd  raged  in  the  northern  parts  of  this  kingdom  ; 
his  assistiog  the  Pretender's  son  with  arms, 
and  sending  his.  own  son,  with  his  dan,  into 
the  service  of  the  Pretender. 

Your  lordships  will  be  beforehand  with  me, 
in  distributing  the  various  matter  I  have  before 
opened,  to  these  several  heads :  I  would  only 
ooserve,  that,  besides  the  evidence  arising 
from  the  witoesses,  which  will  appear,  in  per- 
son at  your  lordships'  bar,  the  prisoner's  own 
letters  are  not  only  special  overt  acts  of  treason 
themselves,  but  will  be  the  clearest  ^roof  of  the 
most  material  of  the  others. 
.  When  the  prisoner,  in  the  folnem  of  his 
l^eart,  opens  himself  to  a  son,  whose  parts  aod 
proSoieocry.  were  his  own  pride,  np9i)  a  subject 


the  most  of  all  inleresling  to  both,  to  the  folnre 
as  well  as  present  happiness  of  bis  family,  ite 
honours  and  estate,  yonr  k>rdsbips  can  bav«. 
no  possible  doubt  of  the  reality  of  that  asso- 
ciation, those  honours,  those  trusts,  and  that; 
attachment  to  the  Pretender,  on  which  be 
builds  and  oonimonicates  the  resolution  he  bad 
then  taken. 

When  he  writes  to  the  Pretender's  son  him- 
self, then  in  the  capital  of  one  part,  of  the 
United  Kingdom,  at  the  head  of  an  army  of 
rebels,  acting  the  part  of  royalty,  aod  subdninjg 
his  majesty's  faithlul  sul^ecta,  to  boast  of  bis. 
former,  and  promising  him  future  loyalty, 
your  lordshipamost  see,  in  the  clearest  manner, 
what  aide  he  bad  chosen,  and  whose  lifis  and 
throne  he  was  striking  at. 

As  to  the  treason  of  levying  war,  the  pH* 
soner  seems  to  have  thought,  that  nothing  bol 
an  open  personal  appearance  in  arms  woidd 
bring  Jiiin  within  that  sort  of  guilt;    aod,  in. 
fact,  whether  out  of  greater  caution  on  that 
account,  or  from  peculiar  views  of  manage-: 
ment  with  the  Pretender,  or  more  probaUy 
from  both,  be  seems  studiously  to  have  avoidea 
that  particular  precise  mark  of  treason.    Bat 
the  law,  which,  in  words,  though  not  in  punish-^ 
ment,  distinguishes,  in  some  sorta  of  criipes, 
between  principals  and  accessaries,  makes  no 
such  distinction  in  this  of  the  highest  oatore ; 
thev  are  both,  iu  treason,  equally  criminal; 
and  the  various  acts  of  encouragement,  persua- 
sion and  assislancej  given  and  done  by  bim,  to. 
those  who  were  personally  engaged,  do,  in 
the  eye  of  the  law,  as  indeed  they  do  io  rea- 
son, make  their  guilt  his  own. 

The  last  species  of  treason  charged,  is. 
founded  on  the  breach  of  a  late  act,  made  in 
the  17th  year  of  his  majesty,  on  ocoasioB  of 
the  invasion  attempted  from  Dunkirk  in  that 
year,  in  favour  of  the  Pretender,  and  accom- 
panied by  his  ehiest  son.  This  act  extends  the 
treason  made  by  the  act  of  the  13th  of  king 
William,  of  corresponding  with  the  Pretender, 
the  father,  and  his  agenta,  to  a  oorrespondeoce 
with  his  sous,  and  their  agents.  , 

The  proof  ot*  this  treason  will  be  manifest 
to  your  lordships,  both  from  the  written  and 
parol  evidence.  The  same  letters  which  af- 
ford such  conclusive  proof  of  the  other  treasons, 
are  direist  and  immediate  prools  ot  this )-.  be- 
sides the  personal  interview  between  the  pri- 
soner and  the  Pretsoder's  son,  and  the  many 
more  personal  correspondences  with  the  Pre<^ 
lender*s  servauta  and  officers. 

J  have  now,  my  lords,  finished  all  that  1  pro- 
posed to  lay  before  your  lordships.  The  great 
variety  of  matter  must  be  my  excuse  for  the 
length  of  it* 

J  am  not  under  any  apprehension,  tliat  the 
evidence  will  be  insufficient  to  convince  your 
lordships  of  the  justice  of  the  prosecution.  I 
am  more  afraid,  lest  yonr  lordships,  and  the 
worid,  shouhl  enquire,  Wliv  all  this  bad  of 
evidence?  when  one  of  those  many  facts, 
fiilly  established,  would  be  enough  to  convict, 
the  noble  lord  of  this  highest  of  crimesa  and 
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dnw  down  vpcm  him,  from  your  lordships, 
tfatt  besTiest  of  sentences  which  is  the  conse- 
qvesce  of  it  If  thai  question  shoaM  he  asked, 
tbe  SBswer  I  would  give  to  it  Ihoald  be  shortly 


The  Managers  did  not  think  it  consistent 
with  their  doty  to  the  Commons  of  Great 
Britain,  whose  commands  they  are  to  execute ; 
(kt  regard  they  owe  to  your  lordships,  at 
whose  bar  Ihey  are  to  execute  those  com- 
Btads ;  nor  to  the  people  of  Great  Britahi, 
vbom  the  Commons  represent,  and  who  are 
grettty  interested  in  the  event  of  this  impeach- 
oust ;  to  suppress  any  part  of  that  evidence, 
oteasire  as  it  is,  which  came  to  their  know- 
led^,  material  to  \he  prisoner's  cause. 

The  Conmioos  have  thought  this  a  matter 
worthy  their  own  interposition,  and  therefore 
bare  taken  it  into  their  own  hands,  not  to  de- 
ytin  the  noUe  lord  of  any  legal  defence:  The 
cttdour  of  the  Commons,  and  your  lordships' 
jiutiee,  will  secure  him  against  any  danger  of 
tint  kiod ;  not  because  they  wanted  that  evt- 
(ieoce,  which  wonh)  he  sufficient  in  the  ordi- 
wj  coorts  of  justice ;  for  far  would  it  be 
ftom  tbem  to  throw  their  weight  into  the  scale 
of  evidence ;  but  because  of  the  wide  exten- 
wt  port  the  prisoner  has  had  in  thia  great 
Rooe  of  treason,  as  its  contriver,  promoter, 
aid  finisher,  so  far  as  Providence  suffered  it 
to  go. 

At  to  jovr  lordships,  the  Managers  did  not 
tbiok  it  becoming  them  to  prejudge  your  dpi- 
oioB,  or  deprive  your  lordships  of  that  full'  day- 
%bt  in  which  the  crimes  of  this  lord  appeared 
to  tbem,  and  of  that  g^reatest  of  all  satisfactions, 
*bicb  every  judge  would  with  to  have,  4n 
^eiy  cause,  of  being  certainly  right  in  the 
•eoteoce  he  ia  to  pronounce. 

As  to  the  people  in  gfeneral,  it  is  of  no  small 
poroeot,  that  they  should  be  enabled  to  behold, 
io  ooe  view,  the  pernicious  schemes  that  have, 
for  maoy  years,  been  concerting  between 
HoBie,  France,  and  unnatural  traitors  at  home, 
tbittbey  mightsee  aVebellion,  which  they  have 
w  lately  and  severely  felt,  traced  in  some  raea- 
ave  to  its  source ;  and  be  fully  convinced,  that, 
vbilst  they  are  themselves  enjoying,  at  their 
c>9e,  and  too  often  asleep,  their  religion,  their 
liberties,  and  their  properties,  under  the  protec- 
tion of  the  best  of  princes,  and  the  i  nfluenoe  of  the 
*^t  constitution,  they  have  enemies  both 
tbroad,  and  within  their  own  native  country,  who 
>re  coDstantly  awake  for  the  subversion  of  them 
>il|  and  learn  this  certain  troth,  which  should 
beimprioted,  in  everlasting  cbaractei-Sj  on  the 
iniDd  of  every  Briton ;  that  there  is  no  effectual 
security  aganist  those  determined  and  perpe- 
toal  enemies,  but  in  a  vigilant  and  Arm  union 
of  honest  men ;  and  be  persuaded,  that  every 
ottempt  to  prevent,  weaken,  or  dissolve  such 
Bp  union,  is  little  less  than  treason  in  its  begin - 
iiiog,  and,  if  if  takes  effect,  must  end  in  a  real 
sQCcessfal  one,  the  worst  that  can  happen  to 
this  land  of  liberty,  the  total  destruction  of  this 

royal  family,  and  of  this  h(U>py  establisb- 
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SSr  Jokn  Sirmge.  Rly  lords ;  the  Managers 
do  not  think  it  necessary  to  take  up  any  more 
of  your  kirdships*  time,  by  way  of  general 
opening  of  this  case;  but  propose  to  go  directly 
to  their  evidence :  and  the  first  witiiess  we  de- 
sire may  be  called,  is  Robert  Chevis,  of  Mur« 
tonn,  esq.  a  toear  neighbour  of  (he  impeached 
kird,  hut  one  at  a  very  great  distance  from  hiv 
way  of  thinking  or  acting. 

Lord  LowaL  My  lords,  I  have  not,  had  the 
use  of  my  limbs  these  three  yeara :  1  caanot 
see,  I  cannot  hear ;  and  I  b^,  if  yomr  brdw 
ships  have  a  mind  I  should  have  any  chane« 
for  my  life,  that  yoo  will  allow  either  my  eoun- 
sel  or  solicitors  to  examine  my  witnesses,  and 
to  cross-examine  those  prod  need  on  behalf  of 
the  crown,  and  to  take  botes. 

Lord  High  Steward.  What  your  lordship 
says,  if  1  understand  jron  right,  is,  that,  by 
reason  of  your  age  and  infirmities,  you  cannot 
examine  the  witnesses  yourself;  but  pray,  that 
either  your  counsel  or  solicitors  might  have 
liberty  to  cross-examine  the  witnesses  against 
you,  and  to  examine  your  own  witnesaes.  ft 
IS  my  duty  to  acquaint  yottr  lordship  with  what 
is  the  known  and  dear  law  in  these  cases ;  and 
1  did  acquaint  your  lordship  with  it,  in  what  I 
mentkmed  to  yoa  at  first,  that,  bv  the  order  of 
this  House,  yoo  had  counsel  and  solicitors  as- 
signed you,  who  had  liberty  to  assist  you  in  all 
matters  of  kiw  that  might  arise  in  the  course  of 
your  trial ;  but  that,  by  the  known  roles  of  law 
in  proceedings  of  this  kind,  they  have  not 
lilierty  to  assist  you  in  matters  offset,  or  in  the 
examination  of  witnesses.  As  to  taking  notes, 
I  have  observed,  that  one  of  your  solicitors  has, 
during  the  time  that  the  Managera  for  the 
House  of  Commons  have  been  speaking,  takes 
notes ;  and  that  has  been  dllowed. 

Lord  LovQt.  My  lords,  it  is  impossible  for 
me  then  to  make  any  defence,  bv  reason  of  mj 
infirmities.  I  do  not  see ;  I  do  not  hear ;  i 
came  up  to  your  lordships'  bar  at  the  hazard  of 
my  life ;  I  fainted  away  several  times,  I  got 
up  so  early ;  I  was  up  by  ronr  o'clock  thia  mom« 
ing ;  and  r  am  so  weak,  that,  if  I  am  deprived 
of  the  assistance  1  ask  fbr,  your  lordships  may 
do  as  you  please ;  and  it  is  impossible  for  me  to 
make  any  defence  at  all,  if  you  do  not  allow 
my  counsel  or  solicitors  to  examine  the  wit- 
nesses. I  will  therefore  submit  myself  to  the 
Lords.  , 

L.  H.  S.  Gentlemen  of  the  Honse  of  Cora- 
moiM,  you  have  heard  what  has  been  asked  by 
my  lord  Lovat,  with  his  reasons  for  it :  have 
you  any  thing  to  offer  on  that  bead  ? 

Sir  W.  Yonge.  My  lords,  it  has  been  deter* 
mined  by  your  lordshipa,  that  the  prisoner  at 
the  bar  cannot,  in  this  case,  be  allowed  counsel 
to  assist  him,  except  in  matters  of  law :  and» 
as  that  is  known  to  be  part  of  the  law  of  the 
land,  whatever  inclination  the  Managera  may 
have  to  indulge  the  noble  lord  at  the  bar,  it  la 
not  in  our  power  to  depart  from  the  law  of  the 
land.    We  therefore  hope  your  lordshipa  will 
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excuse  us  in  BoteoownUog  to  wbet  is  eon^ry 
to  the  law  of  the  land.  We  cannot  do  any 
thing  of  this  kind  wttbont  repairing  to  oar  own 
Houie. 

The  Witness  being  produced, 

Lord  Lovat »  My  lords,  I  object  to  this  wit- 
ness being  examined,  becaaae  he  is  a  tenant  of 
mio^;  and  I  am  informed,  that  my  tenant 
cannot  be  eiridence  against  me.* 

*  Mr.  Hume,  in  his  Commentari^  on  the 
Law  of  Scotland,  speaking  of  the  admissibility 
of  witnesses,  says : 

**  The  second  ground  of  disqualification,  is 
that  of  partial  tafour  or  affection  to  the  prose- 
cutor's cause,  which  may  be  inferred  on  se- 
veral grounds,  but  chiefly  that  of  relation  to 
the  prosecutor,  or  snch  a  state  of  dependence 
on  him  as  may  naturally  beget  a  disposition  in 
the  witness  to  adopt  his  enmities,  or  to  favour 
him  in  his  pursuits  and  desires.  But  as  to  the 
latter  of  these  sources  of  partiality  ;  happily 
the  condition  of  the  inhabitants  of  Scotland  has 
in  this  century  undergone  such  an.  alteration 
for  the  better,  through  the  nurture  and  pro- 
tection of  humane  and  equal  laws,  which  are 
easily  enforced  in  the  most  distant  quarters  of 
the  kingdom,  as  reduces  this  section  almost  to 
a  blank ;  and  makes  it  needless  for  me  to  en- 
gage in  those  controversies,  so  frequent  in  our 
older  practice,  respecting  the  competency  of 
the  prosecutor's  servants  and  retainers,  bis 
tenants  and  vassals,  or  persons  in  anywise  sub- 
ject to  his  power  or  jurisdiction.  Whatever 
may  have  been  the  notions  of  former  times  on 

Suestions  of  this  sort,  (and  I  think  it  would  be 
ifficult  to  produce  an  uniform  or  consistent 
train  of  judgments  respecting  them),  every 
such  inferior  person  is  a  good  and  unexception- 
able witness  now ;  since  all  the  lieges,  down  to 
the  lowest,  are  equally  securecl  as  their  supe- 
riors, to  whom  they  stand  related,  in  the  free 
and  full  enjoyment  of  all  their  rights,  and 
against  any  risk  of  injury  or  oppression." 

**  In  regard  to  those  of  the  pannel,"  Mr. 
Bume  says,  **  it  admits  of  less  doubt,  and  the 
public  interest  requires  it,  how  unwelcome  so- 
ever the  necessity  of  having  recourse  to  them, 
tbjit  they  have  no  exemption  of  answering  as 
witnesses  against  him,  if  the  prosecutor  shall 
see  cause  to  call  on  them,  for  the  ends  of  jus- 
tice. In  the  trial  of  the  noted  ni^or  Weir, 
April  6tb,  1670,  his  eldest  sister  Margaret 
swore  that  she  found  him  in  the  fact  of  incest 
with  their  sister  Jean.  William  and  David 
Adam,  were  witnesses  against  their  brother, 
Andrew  Adam,  Feb.  20tb,  1710,  in  hi9  trial 
fer.forgerv.  In  the  trial  too  of  James  Mac- 
uair,  in  the  Court  of  Admiralty,  March  4th, 
14tb,  15th,  1761,  for  sinking  an  insured  ship, 
the  Judge-admiral  determined  this  question,  on 
an  objection  moved  by  the  witness  for  himself. 

*  The  judge  having  advised  the  above  objec- 
'  tion,  repels  the  same,  and  finds  that  be  is 

*  compellable  to  give  evidence  against  hii  bro- 
^  ther.'    Nay,  more;  for  any  authority  that  I 


X.  H.  S,  My  lord  Lovat,  there  is  no  rule  of 
law  for  that  in  £ng1and. 

Lord  Lavat.  My  lords,  I  am  told,  that  there 
is  an  act  of  parliament,  that  no  vassal,  tacks- 
man, or  tenant,  shall  be  a  witness  against  bis 
lord. 

L,  H,  S.  Your  lordi^hip  will  please  to  name 
that  act  of  parliament. 

Lord  Lovat,  My  lord,  I  am  told  it  is  in  the 
first  year  of  king  Ueorge  tliO  1st,  cap.  19. 

can  find,  this  rule  is  not  subject  to  an  absolatc 
exception  in  the  case  even  of  those  nearest  of 
all  relations,  in  whose  persons  nature  must 
sufler  the  greatest  violence,  in  being  put  to  thu 
extreme  trial  of  their  truth.-  I  say  not  an  ab- 
solute exception,  for  although  we  will  not  com- 
\ft\  the  child  to  bear  evidence  against  the  pa* 
rent,  if  he  feel  that  just  reluctance  to  such  an 
office,  which  may  put  him  in  hazard  of  perjury, 
[It  is  mentioned  in  the  Lord  Advocate's  Re- 
port, relative  to  the  appeal  inthecase  of  Naime 
and  Ogilvie,  in  1765  (see  it  in  this  Collection)/ 
that  he  had  intended  to  use  Ogilvie's  mother  as 
a  witness  against  him,  and  only  abstained  from 
fear  of  lengthening  tbe  trial,  and  in  the  belief 
that  tbe  pannels  would  call  her  in  exculpation  ; 
which  they  declined  to  do] ;  yet  is  he  a  re-, 
ceivable  witness,  if  he  be  wilting.  And  here  I 
appeal  to  Ihe  case  of  James  Macuiion,  Decem- 
ber 31st,  1711 ;  whose  two  sons,  Geoige  and 
James,  were  produced  as  witnesses  against 
him,  in  his  trial  for  murder  under  trust ;  though 
1  must  take  notice  that  the  pannel  had  con* 
fessed,  and  these  young  men  were  interrogated 
only  concerning  the  corpus  delicti^  and  their 
own  assistance  in  concealing  the  body  of  tbe 
deceased.  It  seems  not  to  be  clear,  whether, 
in  -the  practice  of  former  times,  .even  a  wife 
might  not  be  called  as  witness  against  her  bos- 
band.  For  I  observe  that  in  the  trial  of  Hut- 
chinson, Tenant,  and  others,  for  theft  and 
house-breaking,  use  was  made,  without  any 
objection  having  been  stirred,  of  tbe  testimonjr 
of  Euphan  Smith,  the  wife  of  Tenant,  as 
well  as  of  Christian  Foreman,  his  daughter-in- 
law,  August  10th,  1714,"  [Fountainhall  in- 
forms us,  (but  this,  he  says,  was  complained  of 
as  a  perversion  of  law  at  the  time)^that  in  the 
trial  of  Douglas  of  Mains,  before  tbe  privy 
council,  for  resetting  traitors,  his  wife  and 
children  were  made  to  bear  evidence  against 
him.  October  14th  and  15th,  1684],  **  though 
it  is  true  that  the  questions  put  to  her  related 
chiefly  to  the  guilt  of  the  other  pannels,  which 
was  however  very  nearly  connected  with  tl||| 
of  her  husbaud.  In  the  later  case  of  Smltti 
and  Brodie,  August  37tb,  1788,  which  was 
much  of  the  same  nature,  the  Court  are  said  to 
have  been  of  opinion  on  tbe  one  side,  that 
Smith's  wife,  even  if  willing,  could  not  be  al- 
lowed to  give  evidence  against  her  husband  ; 
and  on  the  other,  that  she  was  a  good  witoess 
against  Drodie,  who  was  under  trial  for  the 
same  factj  and  on  the  same  indictment.  Thus, 
the  situation  of  a  wife  is  peculiar  in  the  law,  and 
difierent  front  that  of  any  other  of  tbe  panniel'ak 
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Then  the  Cl«rk,  by  direction  of  the  Lord 
Higfh  Steward,  retd  the  title  of  the  act  of  par- 
Kament  passed  io  the  first  ]fear  of  his  late  ma- 
jesty kiog  George  the  Ist,  intituled, 

'*  Ad  Act  for  encoaragiDig^  all  superiors, 
Ysssals,  landlords,  and  tenants,  in  Scotland, 
who  do  and  shall  continue  in  their  duty  and 
loyalty  to^  his  majesty  king  George :  and  for 
discouraging  all  su|>erior8,  vassals,  and  land- 
lords, and  tenants,  then,  who  ha?e  been,  or 
shall  be,  guilty  of  rebellions  practices  against 
liis  said  majesty  ;  and  for  making  void  all  fran- 
dalententaiU,  tailzies,  and  conveyances,  made 
there,  for  barring  or  excluding  the  ^ects  of 
forfeitures,  that  may  have  been,  or  shall  be,  in- 
curred there  on  any  such  account ;  as  also  for 
calling  any  suspected  person  or  persons,  whose 
estates  or  principal  residence  are  in  Scotland, 
to  appear  at  Edinburgh,  or  where  it  shall  be 
judged  expedient,  to  find  bail  fur  their  good  be- 
haviour, and  for  the  better  disarsoing  disaffected 
persons  in  Scotland." 

And  also  the  first  section^  whereby  it  is 
enacted, 

'*  That  if  any  of  his  majesty's  subjects  of 
Great  Britain,  having  lands  or  tenements  in 
Scotland  in  properhf  or  superiority,  has  been, 
or  shall  be,  guilty  of  high -treason,  by  holding, 
entertaining,  or  keeping  any  intelligence  or 
correspondence  in  person,  or  by  letters,  mes- 
sages, or  otherwise,  with  the  said  Pretender,  or 
with  any  person  or  persons  employed  by  biro, 
knowing  soch  person  to  be  so  employed,  or 
shall,  hy  bill  of  exchange,  or  otherwise,  remit 
or  pay  any  sum  or  sums  of  money  for  the  use 

near  relations :  in  as  much  as  the  objection  to 
her  is  absolute,  and  has  no  dependence  on  the 
disposition  of  the  woman  to  take  Sdvantage  of 
the  dedinatare  which  the  law  allows  hei^.  And 
truly  there  seems  to  be  great  reason  for  setting 
her  aside  on  such  an  occasion.  For  if  she  be 
willing  to  appear  in  the  trial  of  her  husband,  it 
can  only  be  from  one  of  two  motives ;  out  of 
affeetioo  to  him,  and  to  save  him  by  her  per- 
jury, or  else  to  convict  him,  for  the  satbfaction 
of  hatred  and  revenge. 

**  Even  with  respect  to  a  wile,  one  exception 
must  however  be  allowed,  that  of  a  prosecution 
at  instance  of  the  Lord  Advocate,  tor  a  crime 
'eominitted  by  the  husband  against  the  woman 
herself;  for,  in  such  a  case,  she  may  be  a  ne« 
ceivary  witness.  Accordingly,  January  1694, 
in  the  trial  of  Elliot,  Nicolsob,  and  Maxwell, 
fm  a  forgery,  conspiracy  and  attempt  to  poison, 
directed  against  the  wife  of  Nicolson  and  her 
sister ;  though  these  two  persons  did  not  de* 
pooe  as  witnesses,  to  the  special  assize  on  the 
trial ;  yet  it  does  appear  toat  the  deposition  of 
the  sister,  and  the  declarstion  of  the,wife  re- 
specting the  fiilsehood  of  the  receipt  for  poison, 
liad  been  emitted  in  presence  of  the  Court,  and 
the  forty-fi^e  assizers,  on  the  28d  of  January ; 
and  that  these  writiogt  were  prodoced,  and 

K'  en  in  evidence  in  the  tiri«l»  on  the  99th  of 
fame  month." 


or  service  of  Ae  said  Pretender,  knowing  such 
money  to  be  for  such  use  or  service ;  sm  that 
whether  the  said  husts  or  things  be  done  within 
or  without  this  realm,  or  has  oeen,  or  shall  be, 
adherent  to  the  said  Pretender  in  this  realm, 
giving  him  aid  or  comfort  in  this  realm,  or 
elsewnere ;  every  such  offender,  who  shall  be 
thereof  duly  convicted  and  attainted,  shall  be 
liable  to  the  pains,  penalties,  and  forfeitures  for 
high-trsason.  AH  and  every  vassal  and  vassals 
in  Scotland,  who  shall  continue  peaceable,  and 
in  dutiful  allegiance  to  his  majesty,  his  heirs 
and  successors,  holding  lands  or  tenements  im- 
mediately of  the  crown,  shall  be  vested  and 
seized,  and  are  hereby  enacted  and  ordained,  to 
hold  the  said  lands  or  tenements  of  his  ma« 
jesty,  his  heirs  and  successors,  in  fee  and  here- 
tage,  for  ever,  by  such  manner  of  holding,  as 
any  such  offender  held  such  lands  or  tenements 
of  the  crown  at  the  time  of  the  attainder  of  such 
offender :  and  where  lands  or  tenements,  be- 
longing to  any  such  peaceable  and  dutiful  sub- 
jects to  bis  miyesty,  nis  heirs  and  successors, 
lie  within  any  regality  or  constabulary  in  Scot- 
land, the  same  shall  Be,  and  they  are  hereby, 
dissolved  from  every  such  regality  pr  consta* 
bulary  for  ever :  and,  in  like  manner,  all  and 
every  tenant  and  tenants  in  Scotland,  who  shall 
continue  peaceable,  and  in  dutiful  allegiance  to 
his  majesty,  his  heirs  and  successors  aforesaid, 
bruicking  and  occupying  any  lauds,  milns, 
mines,  woods,  fishing,  or  tenements,  as  tenant 
or  tenants,  tacksman  or  tacksmen,  from  and 
under  aii|r  such  offender,  shall,  and  they  are 
hereby  ordained  to  bruick  and  occupy  all  and 
every  such  lands,  mines,  milns,  woods,  fish- 
ings, and  tenements,  for  the  space  of  two  y  ears, 
or  crops,  to  be  accounted  from  and  after  such 
attainder,  freely,  without  payment  of  any 
rent,  duty,  or  service,  for  the  said  two  years 
or  crops :  and  the  Court  of  Exche^joer  in  Scot- 
land is  hereby  authorized  and  required,  on  pro- 
duction of  any  such  attainder,  to  revise,  com* 
pound,  and  pass  signatures,  and  that  with- 
out paying  any  composition,  in  favours  of 
every  such  vassal  or  vassals,  and  his,  her,  or 
their  heir  or  heirs,  of  the  said  lands  and  tene- 
ments above-mentioned  respectively  to  be  hol- 
den  of  his  majesty,  his  heirs  and  successors,  in 
fee  and  heretage,  tor  ever,  and  bv  such  holdings 
'as  is  above-mentioned,  with  clauses  of  Novo 
Damuif  and  (where  such|lsDds  or  tenements 
hold  ward  or  few  cum  niarUagio,OT  with  clausea 
irritant)  with  change  of  holdings  from  waird  to 
taxed-waird,  according  to  the  rules  now  ob- 
served in  the  Court  of  Excheooer  in  Scotland, 
dispensing  with  recognition  and  clauses  irritant 
in  favours  of  the  crown  in  time  coming,  in  the 
most  ample  and  best  form,  to  the  end  that 
chartours  and  infeftments  may  be  thereupon 
duly  exped." 

And  ahM>  the  ninth  section  }  whereby  it  is 

**  Provided  always,  and  be  it  enacted,  by  tba 
authority  aforesaid,  that  no  person  or  perw>ns, 
who  may  reap,  or  have  any  benefit  or  advan- 
tage by  the  attainder,  conviction,  or  forfeiture, 
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of  anv  p«noD  Or  fieraoDS,  by  Tirtue  of  thu  act, 
■ball  be  capable  of*  beiag  a  witness  or  witDetsee, 
a^ainat  any  peraoo  or  penoM,  by  whose  at- 
taioder,  ooa?ietion,  or  rorfeitare,  aoy  benefit 
shall  or  may  accrue  to  such  witness  or  wlt- 


X.  H.  S.  My  lord  Lovat,  are  those  the 
clauses  your  lordship  means  F  or  will  you  have 
any  other  clause  read  ? 

Lonl  Lovat.    My  lord,  that  is  what  I  mean. 

L.  H,  S,  What  your  lordship  insists  upon 
seems  to  me  to  be,  that,  by  this  act  of  parlia- 
ment, as  you  understand  it,  a  person  who  is  a 
tenant  or  tacksman  to  any  lord,  if  his  lord  is 
convicted  of  rebellion,  and  such  tenant  remains 
peaceable,  the  tenant  is  discharged  from  two 
years  rent  of  the  lands  held  by  him.  And  by 
the  ninth  section,  no  person  can  be  a  wimess, 
who^  may  reap  or  have  any  benefit  by  the  at- 
tainder of  the  person  he  is  to  be  a  witness 
a^iost.  I  am  not  now  ^oing  to  ^ive  any  opi- 
nion upon  that  section,  neither  is  it  proper  that 
I  shoald ;  but  it  is  necessaty  for  me  to  inform 

J^our  lordship,  that  it  is  incumbent  upon  vou  to 
ay  a  foundation  of  fact,  to  shew,  that  the  per- 
son produced  as  a  witness  is  a  tenant  or  tacks- 
man under  your  lordship,  within  the  descrip- 
tion of  this  act  of  parliament :  and  your  lord- 
ship may  either  prove  this  fact,  by  c&lling  wit- 
Messes  of  your  own,  for  that  purpose ;  or  by 
putting  the  question  to  the  person  now  pro- 
duced by  the  managers.  Has  your  lordship 
any  witness  to  prove  this  fact ;  or  willyou 
examine  the  gentleman  produced  upon  a  Voire 
Dire? 

Lord  Lofvat,   I  will  ask  it  of  this  gentleman. 

X.  E.  S.  Gentlemen  of  the  House  of  Com- 
mons, Have  you  any  objection  to  my  lord  Lo- 
vat's  asking  the  question  of  this  witness  f 

An.  Gen.  My  lords,  we  have  no  obj^on 
to  having  that  question  asked  of  the  witness. 

X.  H.  S.  As  the  question  is  to  the  compe- 
tency of  the  witness,  and  he  is  to  be  examined 
loucnin^  that,  he  is  not  now  to  be  sworn  as  a 
witness  in  chief;  but  the  oath  is  to  be  admi- 
nistered upon  a  Voire  Dire. 

Then  tne  witness  was  sworn  by  the  follow- 
iOg  oath ; 

**  You  sbaH  tme  answer  make  to  all  such 
questions  as  shall  be  demanded  of  you;  and 
you  shall  speak  the  truth,  the  whole  troth,  and 
nothing  but  the  truth.    80  help  yon  God." 

X.  If.  8»  Itfy  lords,  as  my  lord  Lovat*s 
Toice  is  low,  whatever  questions  his  lordship 
has  to  ask  of  this  gentleman,  your  lordships,  I 
presume,  will  (as  you  did  upon  a  former  occa- 
sion) let  my  lord  Lovat  propose  the  question, 
and  let  the  clerk  repeat  it  to  your  lordships, 
and  to  the  witness.  My  lord  Lovat,  vou  will 
DOW  propose  the  ouestion,  and  the  clerk  will 
repeat  it  to  my  Koris,  and  the  witness. 

Jjords,  Ay,  ay. 

Then  one  of  the  olerfca  was  sworn  to  make 
triM!  report  of  what  iheuld  be  eaid  by  the  pri- 


Lord  Lovat,  My  lords,  I  beg  this  witoess 
may  km  asked,  Whether  he  holds  any  lands  of 
me>  or  within  my  regality,  eitberby  tack,  lease* 
or  otherwise  ? 

Chteis.  I  hold  my  lands  of  the  crown :  I 
never  had  a  tack  of  land  of  my  lord  Lovat. 

X.  H,  S,  Do  you  hold  aoy  lands,  either  by 
vassalage,  lease,  or  tack,  from  my  lord  Lovat  t 

CAetFu..  I  never  had  a  tack  of  land  from  my 
lord  Lovat. 

X.  fl.  S.  You  are  la  answer  to  the  whole  of 
the  question,  whether  you  hold  any  land, 
either  by  vassalage,  lease,  or  tack,  of  my  lord 
Lovat  P 

Chevis.  I  never  had  a  lease  from  my  tord 
Lovat:  I  was  in  possession  of  a  farm  of  his 
there,  which,  by  his  own  consent,  was  given  to 
other  people ;  but  I  never  had  a  lease  from  him. 

X.  H.  S.  Did  you  hold  that  land  of  my  lord 
Lovat  ? 

Chevis.  The  farm  belonged  to  my  lord  Lovat. 

X.  H.  S.  How  did  you  boM  it  of  him ;  by 
tack,  or  lease,  or  how  ? 

Chwis.  It  was  ceded  to  me  by  other  pe<^le, 
who  were  in  possession  before  me. 

X.  H.  &  Did  yoa  hold  it  by  lease,  or  tack, 
or  in  what  manner  ? 

Chevii.  I  never  had  any  lease,  or  tack,  from 
the  lord. 

Att,  Gen.  Do  yon  now  hold  any  landa  from 
my  lord  Lovat 

Chevis.  No,  I  hold  none  of  him. 

Att.Gen.  Have  yon  held  any  hinds  of  bin 
since  the  beginning  of  the  rebellion  P 

Chevis.  f  have  held  none  since  the  begin- 
ning  of  the  rebellion ;  nor  been  in  possession  of 
a  foo  of  land  wider  him. 

Ati.  Gen.  My  lords^  I  shook]  be  glad  to 
know  of  this  witness,  whether  he  holds  any 
lands  within  the  regality  of  Lovat. ' 

CAevis.  No,  I  hM  no  lands  of  my  lord  Lovat 
there:  I  had  that  smfll  farm  I  betere  men* 
tioned. 

Lord  Chakn^ndeUy.  My  k>rds,  the  qnciian 
pot  to  the  wimess,  at  firat,  was,  whether  he 
held  any  lands  of  m  v  kird  Lovat,  either  an 
vassal,  tenant,  or  tacksman,  aoeordto|f  to  the 
description  mentioned  in  the  act  of  parliameni? 
And  if  be  does,  then  be  comes  within  the  de- 
scription there  mentioned.  He  hatf  toM  yonr 
brdships,  that  he  does  not  hold  any  lands,  by 
taok  or  lease,  fvom  my  lor^Lovat.  liy  liida, 
I  pray  that  the  queation  may  be  now  ajdmi 
him,  whether  he  holds  any  laade  of  my  kml 
Lsvat,  either  by  vaasakige,  tack,  or  Isase  ? 

L.H.S^  Sir,  you  hearthe  qneslion  prepaeed 
by  the  noUe  k>rd.  Do  yon  held  anjr  landa 
under  my  lord  Lovat,  as  vassal  P—-CAew.   No. 

X.  if.  ;S.  Do  yoa  held  any  lands  wideray 
lord  Lovat,  as  tenanL?-*-CAo9ts.  No. 

X.  H.  5.  Do  you  hold  any  lands  underny 
lord  Lovat,  as  tacksman  l^^-Ciesir.  No. 

LordTtf^btf.  My  lenla,!  desire  this  witnem 
may  he  asked,  whether  he  apprehends  be  can 
receive  any  benefit  under  tfciaaet  efpariiamant, 
by  my  hml  Loint'n  bemg  oonvidMl  of  kigl^ 
treason  P 
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L.  S.  8.  Sir,  y  til  Imur  the  qoeitiPB  adced 
by  the  noble  kfil. 

Chali.  I  never  bcwfl  t|ie  act  of  pariianieiil 
meotiOMiltilltfaiedaj:  I  koow  of  no  benefit  I 
OB  lo  Koeive  ander  U. 

X.  H.  S.  Do  yon  know  of  any  benefit  that 
you  mn  to  reoet?o ;  or  do  you  apprehend,  that 
you  can  reoeire  any  benefit  from  the  oon? ktion 
of  my  lord  Lovatf — Cheoii.  No. 

X.  JET.  S.  Do  you  bold  any  landa  at  all 
within  the  regality  of  Lovatf'-'CAmf.  Mo. 

Proclamation  for  silence. 

Lord  Lomt.  My  lordi,  I  b^  thia  witoen 
may  be  aaked,  whether  he  owea  bm  any 
money  ? 

Ait.  Gen.  My  Iprda,  on  behalf  of  the  Com- 
mono,  we  do  object  to  that  as  an  improper 
question,  because  I  murt  anbmit  it  to  your  lord- 
ships, thai  no  question  is  proper  to  be  ashed, 
but  what  tends  to  the  discove^  of  something 
material  to  the  point  tn  controYorsy.  Now, 
my  kMnds,  the  question  proposed  to  be  asked,  be 
it  answered  one  way  or  the  other,  cannot  tend 
to  prove  any  thing  material  to  the  present 
porpoee. 

Lord  Lotfat  interrupting, 

X.  H.  S,  My  lord  Lovat,  you  are  not  to  in- 
terrupt the  gentlemen  of  the  House  of  Com- 
mons: You  shall  be  folly  beard  in  yourlum. 

Att.  Gen,  My  lords,  I  say  your  lonlsbip 
will  not  permit  a  qncation  to  be  asked,  which  is 
totally  immaterial  to  the  present  purpose: 
And,  I  apprehend,  this  question  is  totally  im- 
material, becauao  the  qaestiona  now  to  bo  put 
to/the  witness  are  only  for  the  purpose  of  dis^ 
qoalifyiojr  bim  to  be  an  etidence,  which  this 
4|0estMMi  does  not  in  the  least  relato  to ;  and  be 
it  answered  the  one  way  or  the  other,  it  cannot 
tend  to  disqualify  the  witaeas :  Whether  it  be 
answered  Yea  or  No,  it  cannot  toad  to  disqualify 
the  witness. 

Lord  Lovat,  My  k>nls,  I  beff,  that  the  wit- 
ness may  be  asked,  wbeiher  he  receives  any 
lenta,  or  other  profits,  from  those  lands  lymg 
within  the  regality  of  Lsvat  ? 

Att.  Gen,  My  lords,  if  this  amounts  to  a 
question,  to  bring  the  witness  under  the  de- 
scription of  the  act  of  parliament,  it  is  a  ques- 
tion that  has  been  already  ppt  by  your,  lord- 
abipsi  aad  aiiswertd  psvtiettlar^  and  pre- 
cisely. If  the  question  tends  to  any  othei 
matter,  1  cannot  conceive  to  what  purpose  it  is 
to  be  asked.  But,  my  torda,  it  is  inoumbent  on 
the  noble  lord  at  your  bar,  to  aaentiou  what  he 
intonda  to  shew  1^  the  qoestioa  hoaaka* 

X.  H.  8.  My  loKd  L#vai,  the  witnesa  on  thia 
examination  bath  sworn,  thai  be  hoHs  no  lands 
or  tonamento  under  your  losdahipy  eilbes  as 
vaaml^  tenant,  or  tacksman  t  and  your  kndahip 
would  now  have  him  asked,  whether  be  sori 
cetTte  any  reals,  or  ^her  profits,  fiom  any 
kttds  Iving  within  the  regality  of  Lovat  7  jm 
whaithewitnesa  has  already  sworn  does  ful^ 
answer  all  the  disquaUficationa  me&tkned  m 
Ihoantaf  parlUnettt  whidi your hiidifcip haa 
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quoted;  what  do  you  intend  by  the  present 
question? 

No  answer  being  made  by  the  pHsoner^ 
Bobert  Chevis,  of  Miirtoun,  was  sworn  in  cbief. 

Sir  /o4n  Sfrangf,  My  lords,  I  desire  this 
witness  may  wform  your  lordships,  liow  long 
be  has  been  acquainted  with  the  noble  lord 
at  the  bar. 

Chewii.  From  aboot  the  year  1733. 

Sir  John  Strange,  Whether  he  has  been  ac- 
quainted with  hmi  ef er  since  the  year  1783  ? 

Chevii,  Ever  since. 

Sir  JoAn  Strmnge,  Do  you  live  near  the  noble 
lord  at  the  bar? 

Chevis,  I  live  wiUiin  two  Btiles  of  him. 

Sir  Join  Strange,  Whether  be  haa  not  been 
often  in  his  company  since  the  year  1733  ? 

Chevie.  A  great  many  tames. 

Sir  John  Strange,  Whether  he  went  to  his 
house  frequently  f— Chevis,  Yes. 

Sir  John  Strange,  Whether  bo  has  had  any 
CQUTersation,  and  what  conversation,  with  biro, 
in  relation  to  public  afiurs  ? 

Lord  High  Steward  to  the  witness  (per- 
ceiving bim  to  have  a  paper  in  his  band), 

X.  H,  S.  What  paper  is  that  in  yoor  hand  ? 

Chevis.  Notes  of  my  own. ' 

L,  H.  S,  Are  they  of  yoor  own  hand* 
writinr  ?— CAevif.  Yes. 

X.  If.  S.  To  what  puTjpoae  did  yon  taka 
them? — Chevis,  Only  to  refresh  my  memory. 

X.  H,  S.  Wsa  that  the  only  reason  you  took 
them  fin*  ? — Cheois,  The  only  reason. 

Sir  John  Strange.  My  lor&,  I  beg  this  wit- 
ness may  be  asked,  What  was  the  general 
tura  of  the  conversathm  of  the  nobla  lord  at 
the  bar? 

Chevis,  The  general  torn  of  hia  oonTcna- 
tion  was  in  iavonr  of  the  Pretender,  and  his 

family. 

Sir  John  Strange^  Whether  the  witnesa 
apeaka  of  the  conversation  so  far  back  aa  tha 
year  1733  ?"-Che9is.  Yea. 

Sir  John  Strange  Whether  the  wknow  had 
ever  any  conversation  with  thenoUe  krd  at 
the  bar.  In  relatioQ  to  the  year  1719  f 

Chevig.  Ibad. 

Sir  John  Strange.  My  lords,  I  bsg  ho  will 
pw€  an  aoeeuni.  What  the  noble  tsrd  at  thn 
e^f  haa  said  to  htm,  in  reiation  to  whal  waa 
gomg  to  be  done  in  the  year  1719  ? 

Cheois.  Mv  h>rd  Lovat  told  me  6f  a  letter  he 
had  written  to  the  fate  kMrd  Sealbftb ;  and  that 
ho  had  sent  it  by  his  own  lieutenant  to  lord 
Seafurth,  to  enooeBage  ami  desire  him  to  oome 
down  with  hto  men;  and  that  he,  tord  I^vat, 
would  join  him  with  all  his,  hi  favour  of  the 
VMender. 

Notice  bemg  taken  by  some  lords,  at  the 
upper  end  of  ne  Court,  that  they  could  not 
well  hear  the  witoeas,  the  Lord  High  Siewaril 
directed  the  clerk  to  repeat  the  answece  of  the 
witness  aa  bedottf aied  them;  Which  itaa  dowf 
aoQordinglj. 
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Sir  John  Strange,  Whether  the  no^le  lord 
«t  the  l>ar  acquainted  him  with  his  haviog  seat 
such  a  letter  ? 

Chem.  He  told  me  he  had  sent  such  a  letter 
by  his  lieatenant. 

Sir  John  Strange.  My  lords,  I  be^r  he  may 
be  asked,  Whether  he  ever  knew,  from  the 
noble  lord  at  the  bar,  that  that  letter  was  deli- 
▼ered,  or  oot? 

ChevU.  Lord  Lovat  told  mt,  that  the  letter 
was  delivered. 

Sir  John  Strange.  To  whom  did  he  say  the 
letter  was  delivered  ? 

ChevU,  He  said  the  letter  waft  first  shewn  to 
ChishokBa.of  Knockford  ;  and  after  that  it  was 
delivered  ta  toy  lord  Seaforth. 

Sir  John  Strtmgf.  1  shall  be  glad  to  know, 
whether  my  lord  Lorat  said  any  thinff  to  the 
witoess,  in  relation  to  any  affidavit  that  had 
been  made  concerning  that  letter  ? 

X.  H,  S.  Gentlemen  of  the  House  ofCooi- 
moDS,  The  transaction  now  enquired  of  hap- 
pened in  the  reign  of  his  late  majesty ;  and 
there  is  no  charge,  in  the  Articles  of  Impeach- 
ment, of  any  high-treason  committed  against 
his  late  majesty:  you  will  therefore  open  to 
mv  lords,  how  you  would  apply  the  evidence 
wnich  yon  are  now  examining  to* 

Sir  John  Strange.  My  lords,  Your  lordships 
will  please  to  observe,  that,  in  the  Answer  of  the 
ndKMprd  at  the  bar,  he  does  particularlv  men- 
tion his  great  duty  and  affection,  for  bis  late 
majesty,  and  his  liehaviour  from  time  to  time, 
in  that  respect ;  and  we  are  now  introducing 
this  particular  evidence,  in  regard  to  that  mat- 
ter, by  first  taking  it  up  so  long  ago  as  the  3rear 
1719,  to  shew  wnat  was  then  the  disposition, 
bebkvioar,  and  conduct,  of  the  noble  lord  at 
the  bar. 

My  lords,  We  say,  that,  in  the  year  1719, 
there  was  that  letter  written,  with  a  view  to 
assist  the  Spanish  invasion  then  intended,  in 
favour  of  the  Pretender :  That  that  letter  was 
■ent ;  but  before  it  was  deUvered  to  the  person 
to  whom  it  was  addressed,  there  was  a  commu- 
nication of  it,  in  the  .manner  the  witness  hath 
mentioned;  and  that  person  gave  proper 
notioot  and  made  affidavit  of  it,  which  was 
■ent  up  to  the  government,  giving  an  account 
ai  it :  and,  by  the  great  dexterity  of  the  pri- 
■oner  at  the  bar,  he  got  the  letter  back  agam. 

My  ]6rds,  The  use  we  make  of  this  is  to 
■hew,  that  this  is  no  new  matter,  arising  from 
the  present  rebellion :  but,  by  deducing  it  from 
the  year  1719,  we  shall  make  the  noble  lord's 
conduct  to  he  one  continued  act  of  treason, 
consistent  with  the  article  of  the  charge. 

JL  H.  S.  Then  I  apprehend  you  apply  this 
Dieoe  of  evidence,  to  enconuter  and  contradict 
the  allegation  in  my  lord  Lovat's  Answer, 
which  you  have  mentioned. 

Then  the  Lord  High  Steward  repeated  to 
the  House  that  allegation,  out  of  the  prisoner's 
jbiswer. 

Sir  John  Strange.  My  lords,  That  is  what 
WB  propose  to  slew  by  this  e?  idenoe*    The 


witness  has  gone  so  far  as  to  acquaint  your 
lordships,  that  that  letter,  before  it  was  deli- 
vered to  the  person  to  whom  it  was  addressed, 
was  shewn  to  one  Ghisholm  of  Knockford. 
My  lords,  I  desire  he  may  inform  your  lord* 
ships,  what  the  noble  lord  at  the  bar  said  was 
done,  in  consequence  of  that  communication. 

Chevit,  Ghisholm  made  affidavit  of  it,  which 
was  sent  up  to  court. 

Sir  John  Strange,  Did  lord  Lovat  acquaint 
you.  whether  he  heard  of  such  affidavit  being 
transmitted  ? — ChevU,  He  did. 

Sir  John  Strange'.  Did  he  tell  you  what  he 
did  upon  that  occasion  f 
.  Chevii.  That  he  went  immediately  to  court, 
and  got  himself  introduced  there.  And  lady 
Seaforth  bang  then  in  London,  she  applied  to 
him  to  do  something  in  favour  of  her  eon ; 
which  he  then  absolutely  refused,  till  her  son 
should  return  him  that  letter;  which  being 
done,  he  shewed  it  to  a  certain  friend,  who 
^read  the  letter,  and  who  told  htm,  That  there 
was  eneiigh  to  condemn  thirty  lords  there ; 
and  threw  if  into  the  fire. 

Sir  JoAn  Strange.  My  lords,  I  desire  he  will 

give  an  account  whether  the  noble  lord  at  the 
ar  said  any  thing  at  that  time,  whether  he 
'  had  signed  and  sealed  the  letter. 

Chevii.  He  said  he  had  not  signed  it ;  and 
therefore  they  cooU  not  fix  him  with  it. 

Sir  John  Strange.  I  «lesire  this  witness  may 
inform  your  lordships,  whether,  when  the 
noble  lord  at  the  bar  told  him,  that  he  had  not 
signed  it,  he  said  any  thing  further  to  him  upon 
that  occasion,  than  that  he  had  not  signed  it  ? 

Chtvit.  He  said,  That  he  could  not  be  fixed 
with  it ;  and  that  that  was  the  way  be  intended 
to  get  off,  by  its  not  being  signed. 

Sir  John  Strange.  I  desire  you  will  please  lo 
inform  their  lordMips,  whether  you  remember 
the  time  when  Roy  Stuart  broke  ont  of  Inver- 
ness gaol  P—CAevis.  Yes;  it  was  in  1736. 

Sir  John  Strange.  Who  was  sheriff  at  that 
timeP— CAevif.  My  l<^rd  Lovat. 

Sir  John  Strange.  After  Roy  Stuart  had 
escaped  out  of  Inverness  gaol,  where  did  he  go 
to  live  ?  By  whom  was  he  entertained  ? 

Chevii.  He  came  to  my  lord  Lovat's  house, 
and  was  entertained  there. 

Sir  John  Strange.  How  long  was  he  enter- 
tained there  P 

Chetis.  Much  about  six  weeks,  to  the  best 
of  my  remembrance. 

Sir  JoAn  Strange.  Were  you  often  at  my  kird 
Lovat's  during  these  six  weeks  ? 

Chew.  Fr^uently. 

Sir  John  Strange.  Were  you  ever  there  when 
lord  Lovat  and  Rot  Stuart  were  together  ? 

ChevU.  Very  often. 

Sir  Ji^n  Strange.  Do  you  remember  whe- 
ther Roy  Stuart  was  going  abroad  about  that 
time? 

Cheoii.  He  was  going  abroad  then ;  and  the 
ship  was  prepared  for  him  before  be  left  h>rd 
Lovat*s  house ;  and  he  went  in  my  lord  Lovat's 
chaise  or  chariot. 

Sir^^ft  Strange,  f  deiife  yoo  willinfi>nn 
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their  lordibiM,  whether  ftnv  Qieaaaffe  was  tent 
from  the  noble  lord  at  the  bar  by  Roy  Stuart, 
aud  to  whom  ?  ^ 

€kevi$,  I  heard  the  noble  lord  at  the  bar 
charge  him  with  a  message  to  the  Pretender. 

Sir  John  Stranee,  Wuit  do  you  mean  by 
charging  him  with  a  message  f 

Chetit.  To  assure  the  Pretender,  whom  he 
called  his  king,  of  his  6delity  ;  and  that  he  was 
determined  to  live  and  die  in  that  cause. 

Sir  John  Strange,  1  beg  that  he  may  inform 
your  lordships,  whether  there  was  any  thing 
said  at  that  time  in  relation  to  any  commission 
or  patent. 

ChevU.  He  charged  him  to  expedite  his 
sending  his  commission  of  lieutenant-general 
of  ihe  Highlands,  and  his  patent  of  a  duke. 

Sir  John  Strange.  I  beg  be  may  inform  your 
tordships,  wheiher,  at  any  other  time  or  times, 
he  heard  the  noble  lord  at  the  bar  say  any 
thing  whether  he  bad,  or  had  not,  succeeded  in 
what  he  had  sent  for  P 

Chevis,  About  1748,  he  owned  to  me,  That 
he  got  his  commission,  and  patent  to  be  a  duke. 

Sir  John  Strange,  What  commission  did  he 
teilyou  he  had  got ? 

(fhevis.  A  commission  of  lieatenant- general 
of  the  Highland  clans. 

Sir  John  Strange.  From  whom  did  he  say 
be  had  received  this  commission,  and  patent  to 
to  be  a  duke  ? 

Chevis,  From  his  lawful  sovereign  king 
James  the  eighth. 

Sir  John  Strange.  Pray  recollect  yourself. 
Did  he  make  use  of  that  expression  which  you 
have  now  repeated,  that  be  had  it  fronti  his 
lawful  sovereign  king  James  the  eighth  ?  Are 
yon  certain  be  did  ? — ChevU.  Yes. 

Sir  John  Strange.  'Did  he  tell  you  any 
thing  what  be  would  do,  now  he  was  invested 
with  that  command,  and  had  got  such  a  com- 
mission and  patent  f 

ChevU.  He  said,  that  he  was  in  a  condition 
thereby  to  humble  his  neighbours. 

Sir  John  Strange.  Have  you  at  any  other 
time  heard  him  speak  of  this  patent,  or  of  this 
commission  ?— CAevif.  Several  times. 

Sir  John  Strange.  Is  it  often  that  yon  have 
heard  him  ? 

Chevit..  Often. — He  has  told  me,  That  he 
had  a  right  to  it  by  bis  services  for  that  fa- 
roily  ;  and  that  be  had  the  like  commission 
from  the  Pretender's  father  from  St.  Germains. 

Sir  John  Strange.  I  desire  the  witness  may 
inform  your  lordships,  whether,  during  the 
time  that  the  noble  lord  at  the  bar  and  Roy 
Stuart  were  together,  they  diverted  themselves 
with  composing  any  thing,  and  what.  • 

ChcvU.  They  <Ud,  in  composing  burlesque 
Terses,  that,  when  young  Charles  came  over, 
there  wooM  be  blood  and  blows. 

Sir  John  Strange.  You  have  not  mentioned  it 
in  a  poetical  ibanner :  pray,  can  you  recol- 
loot  the  lines  ? 

Chem. 
When  young  Charley  does  come  o*er, 
There  will  be  blows  and  blood  good  store. 


Sir/oAnS/rai^e.  I  beg  thatyoa  will  ac- 
quaint their  lordships,  whether  this  verse  that 
you  mention,  is  a  tranalation,  or  whether  this 
IS  the  original  language  in  which  it  was  com- 
posedP 

Chevis.  It  was  framed  in  Erse ;  and  this  is 
the  substance  of  one  verse. 

Sir  John  Strange.  I  beg  this  witness  may 
inform  your  lordships,  whether  he  has  at  any 
time  heard  the  prisoner  say  any  thing  in  re- 
lation to  any  association  P — Chevis.  1  have. 

Sir  John  Strange.  Please  to  tell  the  time  yoo 
heard  this  discourse,  and  what  the  noble  lord  at 
the  bar  said. 

Chevis.  It  was  between  1737  and  1740. 

Sir  John  Strange.  What  did  you  hear  the 
noblelord  at  the  bar  say  then  ? 

Chevis.  That  there  was  an  association  of  the 
Highland  clans  in  favour  of  ^he  Pretender, 
whom  he  called  his  lawful  sovereign  king 
James  the  eighth ;  and  that  he  had  entere4 
into  that  association,  and  would  live  and  die  in 
that  cause. 

Sir  John  Strange.  I  beg  he  may  be  asked, 
whether,  at  the  time  he  is  speaking  of,  one 
Drummond  of  Bochaldie  was  at  lord  Lovat's 
house. 

Chevis.  Drummond  of  Bochaldie  was  there 
much  alraut  this  time  ;  and  need  to  drink  sac- 
cess  to  the  association. 

Sir  John  Strange.  Do  you  remember  Bo- 
chaldie's  being  at  Cattle-Downey,  and  staying 
there  any  time  p 

L.  H.  S.  What  place  is  Castle-Downey  P 

Chevis.  It  is  lord  Lovat's  place  of  resi- 
dence. 

Sir  John  Strange,  My  lords,  it  is  sometimes 
called  Beautbrt,  and  sometimes  Casde>Downey. 
To  whom  does  it  belong  P 

Chevis.  To  my  lord  Lovat. 

Sir  John  Strange.  Do  you  know  whether 
you  heard  my  lord  Lovat  say  any  thing  to 
Bochaldie  at  that  time  P 

Chevis.  He  mentioned  an  invasion  of  Britain 
in  favour  of  the  Pretender. 

Sir  John  Strange.  What  year  are  yon  now 
speaking  of  P — CAevis.  The  year  1739. 

Sir  John  Strange.  You  say.  That  Drum- 
mond was  then  at  lord  ^Lo vat's,  stayeii  there  a 
considerable  time,  and  heard  my  lord  Lovat 
propose  an  invasion  of  Britain  in  farour  of  the 
Pretender  ?^  Chevis.  I  did . 

Sir  John  Strange,  Did  you  hear  him  pro- 
pose it  P  And  did  you  hear  of  any  body  else  he 
piroposed  it  to  P 

Chevis.  I  have  heard  the  like  was  proposed 
to  Cameron  of  Locbiel,  and  others. 

Sir  John  Strange,  From  whom  hafe  you 
heard  itP 

Chevis.  From  my  lord  Lovat  hiooself. 

Sir  John  Strange,  Do  you  remember  any 
thin^  to  have  happened  at  lord  Lovat's  about 
the  time  of  Ostend  being  taken  by  the  FrenohP 

Chevis.  1  was  not  there  then ;  but  be  wrote 
a  letter  to  roe,  and  told  me,  that  the  whole  coast 
of  Flanders  was  now  clear. 

Sir  John  Strange.    Did  you  hear  my  lord 


figi] 


20  GEORGE  tl. 


Proceedings  agaUut  Lard  Lovai, 


[5« 


Lovat  iay  Miy  tiring  in  i«lafti<m  to  tKe  ootat  of 
Flanders  ajioo  Cfet^  being  taken? 

CAcvif.  I  have  beard  hinaeay  as  mneh  as 
he  wrote  in  that  letter. 

Sir  J.  Strange,  What  ba?e  you  beard  bim 
say? 

Chetii,  That  the  coast  of  Flanders  was  then 
cleared ;  and  that  the  French  wonid  be  orer  in 
one  nt^t's  tieae,  and  carry  all  before  tbemi. 

8ir./.  Strange,  I  should  be  glad  yon 
would  infonn  thehr  lordships,  whether,  at 
any  time  in  the  year  1T45,  lord  John  Drum- 
iiiond  was  at'  Castle-  Downey,  or  not  f 

ChevU.  To  the  best  of  my  memory,  he  was 
about  that  time  at  Castle- iWwoey. 

8ir  J.  Strange.  I  should  be  glad  you  wonid 
inform  their  lordships  about  what  time  of  the 
year  this  was,  whether  it  was  summer  or 
winter  f 

Chevis*  I  think  it  was  sammer ;  to  the  best 
•f  my  memory,  between  summer  and  harvest. 

Sir  J.  Strange,    I  beg  you  will  inform  their 

lordships,  whether  at  any  time,  and  tn  what 

month,  in  the  year  1745,  the  master  of  Lorat 

came  to  my  lord's  house ;  or  whether  you  saw 

"  him  at  my  lerd*s  in  1745  ? 

Chevii,  I  saw  bim  there  sereral  times  in 
1745. 

Sir  /.  Strange.  Did  you  see  faim  there 
when  any  paper  or  Manifesto  was  produced  ? 

Chevii,  I'saw  him  there  when  the  Manifesto 
was  produced. 

Sir  J.  Strange.    At  what  time  was  this  f 

Chevk.  It  was  in  September  1745.  The 
Manifesto  came  in  a  packet  inclosed  ta  Iwd 
Lofst. 

Sir  J.  Strange.    What  Manifesto  was  it  ? 

Ckeoii,  The  Pretender's  Manifesto  and  De- 
claration, which  b^  ordered  the  master  immC' 
diately  to  read. 

Sir  /.  Strang.  Was  it  read  accordingly  by 
the  master  of  Lov«t  ? 

ChevU.    It  was  accordingly  read. 

Sir  J.  Strange,  What  did  lord  Lorat  say 
when  it  was  r^,  or  before  it  was  read  ? 

ChevU,  I  obiected  to  the  Manifesto's  4ieing 
read  ;   and  ford  Lovat  told  me  I  talked  trea* 


Sir  J.  Strange.  DidheteH  you  what  was  his 
own  disposition  i^  regard  to  that  Manifesto, 
irfWr  it  had  been  read? 

ChevU.  He  told  me,  after  reading  the  Mani- 
Ibito,  That  be  was  to  join  the  PretemleWs  party 
in  that  cause;  and  that  be  would  lire  and  die 
in  that  cause. 

Sir  /.  Strange,  f  beg  the  witness  may  men* 
tton  to  your  fordshtos,  whether  the  noble  lord 
al  the  bar  expressed  his  opinion  in  relalion  to 
the  good  or  ill  success  of  it  ? 

ChevU.  Be  said  he  thought  success  was 
morally  sore :  as>  sore  as  light,  as  sure  as  God 
was  in  beave»)  the  Pretender  would  prevail. 

Sir  J.  Strange.  I  beg  you'll  recollect,  and 
t&fe  my  lords  the  yery  words.  Did  he  say  the 
iPretenderP 

QhevU.  Not  the  IVtftader ;  bat  his  right 
uMsler* 


Sir  J.  Strang    What  was  the  expression 
he  made  ose  of? 
ChevU.  **  As  sure  as  the  sun  shined.'* 
Sir  J.  Strange.    That  who  vrould  prevail  ? 
CktvU.    That  his  master  (the  Pretender) 
would  preioil. 

Sir  J.  Strange.  I  beg  yon  will  inform  their 
lordships,  whether  any  tbiog  was  offered  to  you 
upon  that  occasion  ? 

ChevU.    1  was  offered  a  captain's  oommis-* 
sion. 
Sir  J.  Strange.    By  whom  P 
ChevU.    By  lord  Lovat,  in  that  service. 
'  Sir  J.  Strange.    In  what  aervice? 

ChevU.  In  the  service  of  that  person,  whom 
he  called  his  lawful  prince. 

Sir  J.  Strange.  My  lords,  I  beg  he  may  Uh 
form  yojur  lonlsbips,  whether  my  lord  Lovat 
said  any  thin^  in  relation  to  the  Pretender,  to 
recommend  him  to  the  witness,  at  the  time  he 
says  lord  Lovat  ofiered  him  a  commission? 

ChevU.  I  have  often  heard  ford  Lovat  say^ 
That  whoever  looked  tlie  Pretender,  hit  lawful 
king,  in  the  face,  he  would  own  he  was  bis 
only  ligbtliil  king,  as  he  himself  owned  him  to 
be. 

Sir  J.  Strange.  I  beg  he  may  be  asked, 
whether  he  can  recollect,  during  the  time  of 
the  late  rebellion,  any  number  of  Frasers  being 
assembled  ? 

ChevU.    I  cannot  say ;  for,  after  the  time 
of  reading  the  Manifesto,  I  did  not  Tisit  my 
lord  Lovat.    I  discontinudl  going  to  his  bouse. 
Sir  J.  Strange,    Fw  your  own  sake,  I  de- 
sire  to  ask  yon,  Did  you  accept  of  the  com> 
missfon  oflered  yoo  bjr  lord  Lovat  or  not? 
ChevU.    I  did  not  indeed ;  I  refused  it. 
Sir  J.  Strange.    What  healtha  have  yon. 
heard  the  prisoner  toast  in  your  company  ? 

ChevU.  *<  Confusion  to  the  White  Horse,  and' 
all  the  generatfoo  of  them." 

Sir  J.  Strange.  Are  you  certain  you  heard 
my  lord  Lovat  propose  that  health  ? 

ChevU,  I  hare  heard  bim  propoaa  it,  and 
drink  it. 

Hit  J.  Strange,  What  did  yon  understand* 
was  the  meaning  of  that  expression,  Confiisioii« 
to  the  White  Horse? 

ChevU,  Confusion  to  the  present  royal  ik- 
mily :  It  cookl  mean  nothing  else.  It  was  in 
altusion  to  the  anns  of  the  family. 

Sir  /.  Strange.  I  sbonld  be  gfod  you  would 
ioform  their  lordships,  whether  you  know  of 
any  message  sent  by  my  lord  Lovat,  by  Dpobd- 
mond  of  Bochaldie,  besides  what  he  has  men- 
tioned ;  any  thing  concerning  the  Reformatieii 
or  Revolution  ? 

ChevU.  He  was  to  execBte  the  message, 
and  that  with  respect  to  his  commissioii  and 
patent. 

Sir  J,  Strange,    With  whom  was  he  to  eve* 
cute  that  commission  ? 
ChevU.    With  the  Pretender,  at  Rome. 
Sir  /.  Strange.    Did  he,  at  that  time,  say 
any  thing  more  to  him ;  and  what  was  it  ? 

VhevU,  He  talked  of  the  association^  and 
of  the  iovasioa. 
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Bhr  J.  Sirange.  Did  my  lord  LoTftt  tay  toy 
Ibiog  of  religion,  at  that  time? 

Chevii,  1  heard  him  wy  freqacDtly,  he 
belie?ed  there  was  no  true  religtoa  in  the 
world  but  one,  which  was  the  Chnrch  of 
Rome. 

Sir  /.  Strange,  Was  any  thing  said  of  the 
Revolntion  ? 

Chevii.  He  oaracd  the  Reformation  and  the 
Re?olution  too. 

Sir  /.  Strange,  What  did  be  caiae  the  Re- 
formation forP 

Chevit,  Because,  he  said,  it  brought  a  false 
rdijg^ion  upon  us ;  and  the  Revolution  involved 
us  m  a  load  of  debt. 

Su  J,  Strange,  Did  he  then  propose  any 
scheme  to  get  rid  of  thia  grievance  f 

Chent,  The  scheme  be  proposed  was,  by 
favouring  the  invasion,  and  by  taking  p4rt  in 
it. 

Sir  J.  Strange,  Did  he  say  for  what  purpose 
that  invasion  was  to  be  ? 

Ckevis,  To  restore  the  rightful  king. 

Sir  J.  Strange,  Did  he  name  him  f 

Ckevii,  To  restore  his  lawful  sovereign  king 
James  the  eighth. 

Sir  J.  Strange,  I  beg  yon  will  give  their 
tordships  an  account,  whether  you  ever  heard 
lord  liovat  say  any  thing  in  relation  to  a  mar- 
riftffe  contracted  for  his  daughter  ? 

CkevU,  I  heard  lord  Lovat  sav,  that  when 
his  daughter  was  married  to  Mcpherson  of 
Clunie,  ne  took  it  to  be  an  accession  of  strength, 
by  the  addjng  one  Highland  clan  more  to  the 
number. 

Sir  /.  Strange.  Please  to  inform  their  lord- 
ahips,  whether  through  the  progress  of  the 
lebeiUpa,  you  beard  the  lord  Lovat  say  any 
thing,  as  to  what  he  would  do  with  his  tenants 
that  would  not  join  f 

Chevu,  He  said,  it  was  very  easy  for  him  to 
cut  them  off  in  a  moment,  as  be  was  in  such 
a  capacity  now. 

Sir  /.  Strange,  What  did  he  mean  by  that? 

CAevU.  Any  tenant  that  should  oppose  him, 
or  any  of  the  clan,  or  neighbours. 

Sir  J.  Strange,  I  beg  you  will  inform  their 
lordships,  what  is  the  power  and  authority  that 
lord  Lovat  insists  to  have  over  his  own  clan  P 
or  whether  they  are  under  his  power  and  com- 
mand, or  not  ? 

Chevii,  Lord  Lovat  certainly  has  the  power 
of  an  absolute  king  over  them. 

Sir  /.  Strange.  Inform  their  hardships,  whe- 
ther you  apprehend  the  command  of  the  clan 
is  in  my  lord  Lovat,  or  hb  son  the  master? 

dkvif.  Jt  b  entirely  in  my  lord's  own  bands. 

Sir  J.  Strange,  Do  you  know  what  age  my 
lord  Lovat*s  eldest  son  is  ? 

Chevii.  Much  about  nineteen. 

Sir  J,  Strange,  Was  he  at  home  at  the  be- 
ginning of  the  rebellion?  or  was  he  tbeu  at 
any  other  place,  and  where,  for  education  ? 

Chmi,  He  was  at  Saint  Andrews,  the  place 
of  hb  education  ;  and  was  called  home  about 
that  time. 

Sir  /.  Strangel  How  long  was  thai  before 
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lord  Lovat  made  his  son  read  the  Manifesto 
which  yott  have  mentioned  ?  How  long  wan 
he  at  home  before  that? 

Chevii.  Not  very  long  before  that* 

Sir  J,  Strange,  You  say  the  young  gen* 
tieman  was  at  Saint  Andrews,  aud  was  sent  for 
home  by  hb  father ;  and  that  hb  father  set  him 
to  read  the  Manifesto :  pray  how  long  had  the 
young  gentkman  been  at  home,  before  he  was 
ordered  to  read  the  Manifesto? 

Chevii.  It  might  have  been  about  two 
months,  to  the  best  of  my  memory. 

Sir  J.  Strange.  Do  you  think  it  was  so  long  P 

Chevii.  I  believe  it  might  have  been  about 
two  months. 

Sir  J,  Strange,  When  my  lord  Lovat  offered 
you  a  captain's  commission,  did  he  acquaint 
you  who  waste  be  your  colonel? 

Chevii,  He  did  not  acquaint  me,  at  that  time, 
who  was  to.  be  my  colonel ;  but  he  said  he  wan 
in  that  service  in  that  cause  himself;  and  I 
understood,  that  I  was  to  serve  under  him. 

Sir  /.  Strange.  Wy  lords,  as  the  witness  has 
informed  your  lordships,  that  he  did  not  go  to 
lord  Lovat's,  afUr  he  told  him  it  was  high  trea- 
son to  object  to  the  readin|f  of  the  Pretender's 
Manifesto,  I  shall  not  exanune  him  to  anv  tbia^ 
subsequent  in  point  of  time  t9  that ;  and  there- 
fore I  shall  not  trouble  your  loidships  with 
asking  him  any  more  questions. 

Att,  Gen.  My  lords,  I  beg  thb  idtness  may 
inform  your  lordships,  whether  he  has  heara 
any  thing  of  any  threats  made  use  of  by  the 
noble  lord  at  the  bar,  to  hb  tenants,  or  clan,  to 
come  down  upon  them,  if  they  refused  joining  f 

Chevii.  I  saw  a  party  of  the  McDonalds  in 
the  country ;  and  I  think  they  came  to  the  place 
where  I  lived ;  and  I  take  the  deaiSgn  of  them 
to  have  been,  that  they  should  be  there,  to 
overawe  the  country. 

'    Att.  Gen.  Who  commanded  that  party  of 
theRI'Donalds? 

Chevii,  M'Donald  of  Barisdale.   ' 

Att,  Gen,  Did  you  hear  any  thin^  said  by 
my  lord  Lovat  to  Sl'Donald,  conoermng  bioa 
or  his  dan  ? 

Chevii,  He  said,  in  general,  that,  upon  being; 
invested,  with  thb  patent  of  duke,  be  would  be 
able  not  only  to  bumble  and  keep  in  awe  his 
own  clan,  but  his  neighbours. 

Att.  Gen,  I  beg  he  may  inform  your  lord- 
ships, whether  he  knows  any  thing  of  Baris- 
dale's  going  about  to  the  clans,  to  encourage 
them  to  join. 

Chevii.  1  saw  him  at  lord  Lovat's  bouse  the 
day  of  the  rendezvous. 

Att.  Gen.  What  did  he  do  there? 

Chevii,  He  spirited  up  the  country  people^ 
and  carried  them  along  to  the  rendezvous. 

Att,  Gen.  Who  was  that  P 

Chevii.  McDonald  of  Barisdale. 

Att.  Gen.  What  do  you  know  in  relatioo  to 
that  rendezvous ? 

Chevii,  I  saw  the  rendezvous  at  a  distance^ 
but  I  was  not  upon  the  spot. 

Att.  Gen,  Who  was  at  the  rendezvous? 

Chevii,  Four,  or  five,  or  six  hundred  mto. 
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-  Att,  Oen*  Whose  men  fv«re  they  ? 
'   ChevU,  The  Frasen. 

Att.Gen.  Under  whose  conmwod  were  (bey? 

CAeviSi  I  wu  told,  they  were  under  the 
master's  oommand ;  but  f  was  pot  personally 
freseut. 

X.  H.  8,  Gentlemen  of  the  House  of  Com- 
mons, have  you  done  with  this  witness  ? 
'  Managers.  My  lord,  we  have  done  with  him. 

L.  H.  S.  My  lord  Lovat,  the  gentlemen  of 
the  House  of  Commons  haTe  gone  through 
with  their  examination  of  Mr.  Chevis:  has 
your  lordship  any  questions  to  ask  him  ? 

Lord  Lovai,  Mv  lords,  be  has  said  so  many 
false  and  wicke«l  tnin^,  that  I  do  not  know 
what  questions  to  ask  him,  or  where  to^egin. 

•  X.  H.  5.  Your  lordship  will  be  pleased  to 
propose  the  questions ;.  and  then  they  will  be 
asked  of  the  witness. 

Tlie  Clerk  r^eated  the  prisoner's  questions 
lo  tlye  witness. 

Lord  Lovat,  My  hiids,  I  pray  he  may  be 
nsked,  whether  or  no,  since  my  arriyal  here, 
and  heiBf  before  the  House  of  Lords,  and  that 
many  wunesses  had  been  summoned  to  give 
evidence  against  me,  whether  this  witness  did 
not  go  about  to  solicit  witnesses  against  me  P 
Said  whether  he  did  not  exankhie  wimessea him- 
self P — Chevis,  I  refuse  it. 

*  Manager.  You  mean,  you  deny'  it. 
Chevis.  I  denv  it. 

Lord  Lovat.  My  lords,  I  offer  to  prove  it. 

X.  H.  S,  My  lord  Lovai,  your  lordship  must 
do  that  when  you  come  to  make  your  defence ; 
your  knrdship  will  then  have  an  opportunity,  by 
witnesses,  to  commdict  or  invalidate  the  tesG- 
mony  of  this,  or  any  other  witness  prodooed 
against  yoti. 

.  Lord  Lofvat,  I  beg  this  witness  may  be 
asked.  Whether  he  knows,  or  ever  beard,  that 
several  people  were  threatened  to  be  put  in 
prison,  and  were  put  in  prison,  if  they  did  act 
come  np  to  be  evidence  against  me. 

Chenis,  I  deny  it. 

Lord  Lffvat,  1  beg  he  msy  be  asked,  Wbe* 
ttier  be  dkoovered  to  any  person  belonging  to 
Ibe  government,  the  Declaration  whichbe  says 
he  heard  read  at  my  house? 

Chevis,  In  September  1745, 1  told  it  hi  com- 
mon conversation ;  but  I  never  went  to  any 
of  the  government,  to  tnibrm  them  of  it:  tibe 
label hon  broke  oiK  then  immediately. 

Lord  Ijnat,  My  lords,  I  beg  Aia  witness 
aunr  be  asked,  Whether  he  ever  said  himself, 
ar  has  heard  others  say,  that  the  late  plot  by 
the  master  of  Lovat  aninst  me,  was  to  bang 
the  old  man,  and  save  himself  ?  . 

Chews,  I  never  heard  of  sncb  a  plot ;  but 
liavo  often  heard  of  a  plot  of  my  lord  Lovat's, 
to  tfy  to  hang  his  son  the  master  of  Lovat,  and 
liav«  himself. 

A  Lord*  My  lords,  I  don't  doubt  tbe  wit* 
■ess  desigiisto  pay  the  money  he  owes  to  my 
lord  Lovat ;  hot  1  prav  he  may  be  asked,  wbe* 
ther  beerpeMtobemrgiyentbatdabt^  if  my 
1^  btrat  it  canvialed  f 


X.  B.  &  Afy  lords,  while  this  wilaess  was 
examined  upon  a  Voire  Dire,  tliere  was  a  ques- 
tion proposed  by  my  lord  Lovat,  to  bo  asked 
bim,  which  was,  wnether  he  owed  mj^  lord 
Lovat  any  money  t  Thatqoestianwaaol^eeted 
to  by  the  gentlemen  of  the  House  of  Commons, 
as  not  tsading  to*  discover  any  ^ing  material 
to  the  point  then  in  question :  and  what  ia  no«^ 
proposed  by  the  noble  lord,  to  be  aeked^of  the 
witness,  is,  whether  this  gentleflsan  owes  my 
lord  Lovftt  any  money  ?  And  \$  he  does,  whe- 
ther be  expects  to  be  forgiven  that  deb^,  ia 
case  my  lord  Loyal  should  be  convicted^ 

Chevis,  In  regard  of  that  debt,  it  was  con- 
descended seme  years  ago,  that  my  lord  Lovat 
should  accept  a  gentleman  who  was  my  debtor, 
for  the  payment  of  that  moneyv 

Ir.  Ji.  i.  Do  you  owa  my  loid>  Loyal  any 
nmney  P 

'Chevis.  A  mere  trifle :  this  which  be  speaka 
of  was  to  be  coenpensed  another  way. 

X.  K,8,  WhethertbedebtbenHireor  leas^ 
do*  you  expeet  to  save  ^at  debt,  or  to  be  ft.- 
voured  in  the  payment  of  it,  if  my  lord  Loyal 
should  be  convicted  ?  ^ 

Chevis*  Not  at  all ;  1  deny  it. 

A  Lord,  How  long  have  you  been  m  town  I 

Chevis,  Since  Tnoday  last  aboat  noon. 

A  Lord.  Whether  have  you  lived  at  ycnrr 
own  cxpence  since  that  time ;  or  who  hath 
supported  you  P 

Vhevis,  f  did  design  to  have  lived  at  mv  owa 
expence;  but  I  have  been  supported  at  the  ex* 
pence  of  the  govemmeut.  [Then  the  witoess 
withdrew.3 

Sot,  Gen.  (the  hon.  WilKam  Murray,  eaq.) 
My  lords,  the  aext  witness  we  beg  leave  to 
cab,  is  Robert  Fraser,  late  secretary  u^my  lord 
I/)val. 

fUtbert  Fratcr  called  in  and  sworn  in  Chief. 

l^odamation  made  fmr  silence.  ^ 

The  prisoner  rising  up,   the  Lord  High 
Steward  said.  My  hnd  I^vat,  do  you  abieot 
to  this  wi^pessP— Lord  Xooa^  Yes^ 
•  X.  U,  S,  Whatisjour  olgection? 

Lord  Xomi^  He  holds  a  tack  of  land  of  me. 

X.  H,  S.  Is  it  tnieP  Do  yon  hold  a  tack  of 
land  of  his  lordship  P 

R.  Fraser,  Mo;  I  do  not  hoU  any  tack  of 
land  of  nay  lord  Lovat. 

Lord  Lovat  t  am  ready  to  prove  it 

X.  If.  S,  Gentlemen  of  the  House  of  Com- 
mons, My  lord  Lovat  may  have  liberty  to  ex- 
amine a  witness,  to  prove  tbat*fkct.  It  has 
been  frequently  done  after  a  witness  has  haen 
sworn  in  cbidT.  My  lords,  at  Hte  common 
law,  where  a  wtteem  is  tendered  by  the  plain- 
tiff to  be  sworn,  the  oath  to  give  evidence  in 
chief  is  administered  to  him,  unless  the  de« 
fendant  makes  an  objection  to  bia  competeae^r, 
and  then  be  may  be  examined  touching  that 
objection  upon  a  Voire  Dire:  but,  aflier  the 
witness  hasbeen  sworn  in  chief,  if  any  objec- 
tion is  then  made  to  him,  be  may  be  asked 
the  same  question  by  virtue  of  his  oath  iu  chief, 
as  he  mignt  bay»  been  asked  upon  a  Valr% 
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Di»e.  I  hMf«liiMMRi  M  4tm%  both  ^B|ri.  Bat| 
allar  iIm  wiloMi  hat  been  exMsiiied  by  tbe  dfr- 
l«idmit4o  tbelbol  oflheolt|«etiQii,  »n4  baa 
denied  it  apoo  bia  oatb,  il  ia  nat  miial  to  g^va 
tbe  deftodaot  Uberty  ta  eall  «  wilneaa  ta  prove 
it,  ID  order  ta  repel  bian  from  beingr  a  witnaaa^ 
nnleaa  tbe  otber  tide  acquieaoea  in  it.* 
Lord  Lovat.  I  bare  aent  for  my  witneaa. 

Tbe  Hooae  haTingf  waited  some  time,  lAy 
Lord  Higb  Steward  aaked  the  prisoner,  wfaere 
bia  witneaa  waa:  wbo  aaid,  he  was  at  tbe 
coffae-bouae ;  and  a  little  time  oftef^rds  said, 
My  lords,  tbe  witneaaea  are  nil  gone  aboot  ao 
bonr  agO|  not  expecting  to  be  ctflled. 

L,  H.  S.  How  came  yo«r  ^iteasaea  to  go 
away  wbilat  your  Tiial  ia  going  on  f 

][i»rd  Lovat,  My  lorda,  tbey  did  not  know 
tbey  would  bewailed  to-day» 

SoL  Gen,  My  larda,  Ibe  aftfectioB  aada  by 
tbaDaUebird  attbefaar  bavingtwen  foaitivelv 
desied  by  4be  witneaa,  and  there  beiwg  no  avln 
denee  bere  to  ixmftradiot  him,  we  bape  we 
■My  praceed  to  examine  binu 

AH.  Gen.  My  lords,  we  bsfe  yo«r  lordabipa 
will  not  permit  the  priaooer  at  tbe  bar  to  ans- 
pend  yonr  lordships  proceedings  wbeneYer  be 
pleaaaa:  and  we  bape  tbe  oan&ur  ot*  the  Ma- 
aagera,  in  not  Ofifoaing  bia  going  into  this  ob- 
jcctioo,  after  the  witness  has  denied  it  upon  bia 
oatb,  ahaU  not  be  extended  to  dela^  his  exa- 
mination, under  a  pretence  of  tbia  kind.  Tbe 
witeesa  pradoced  denying  the  objection  vpon 
bia  oatb,  and  there  being  no  evidence  bere  to 
contradict  it,  we  hope  we  aball  be  permitted 
to  go  on  with  tbe  witness.  My  lords,  tbe 
Managera  were  aware  of  this;  nevertheless 
did  not  nt  int  oppose  any  indolgence  to  the 
{dBonar  that  might  tend  ta  justice ;  but  aa  it 
UDOW  known  what  point  4he  witness  is  called 
tOy  tbonic^b  I  da  not  anppaae  tbe  witness 
capable  of  being  iniiienced,  yetifabarealle- 

Ktioo  of  tbia  aort  is  sufficient  to  put  olT  yonr 
dabipa'  proceedinga,  I  must,  aubmit  U  to 
yoor  lordships,  whether  it  will  not  give  an  ap- 
portwitly  of  aomatbing  to  be  done  which  ought 
not  to  be  daate. 

Mr.  Hhel,  It  ia  with  grant  difficulty  and  dis- 
inclination, that  we  can  prevail  upon  ourselves 
lo  o^iect  to  the  oHiioat  eaadaur  that  can  be 
abewD  to  the  noble  lord  at  tbe  bar.  My  lords, 
tbia  ia  an  ooeurreaoa  vrbieb,  in  my  Utile  ex- 
pariaooe,  I  never  knew  to  arise.  JOy  torda,  1 
apprabeudthe  wayia,  open -this  occasion,  to 
aak  tbe  onaalkHM  of  tbe  wttaesaea  npoo  a  Voire 
Dira.  Tbenoble  lordAtlbe  bar  made  the  ob- 
jectkm,  and  applied  to  (he  witneaa  for  an  an- 
awer  to  that  Question,  wbo  baa  poaitifely  da- 
niad  itt  if,  after  that,  tSe  prisoner  ia  to  say,  I 
can  falaify  what  tbe  witneaa  baft  now  awarn  ; 
allow  oie  time  lor  it;  and  yonr  lordships 
aboald  indulge  him  wkb  it  io  tbia  manner ; 
tbcra  ia  nalrady  but  omst  ba  appiebeDatve  of 


•  Aa  to  lhi%  aaa  Paake'a  Law  of 

e.  9,  a.  6,  aM  alio  iMtoi  Jl,  d,  of  the  aame 
cbapttf^. 


A.  D.  1146.  fSgS 

veiydangefouapoaneqnencca  attending  it:  fo^ 
any  kind  af  evidence  aoay,  by  thai  maana,  bo 
prevented. 

X.  H,  S.  My  lorda,  tbe  gantlemao  af  tko 
Honae  of  Commons  may  proceed  in  tbdr 
exuunalioB  of  tbia  witneass ;  and  my  lord 
Lovat  will  be  at  liberty  to  ask  what  qneatiana 
he  pieaoea,ln  bia  craaa-agnmioatian ;  and  will 
likewiaa  ba  at  hberty  to  call  witneaaea  ta  provn 
tbia  particular  fact  m  his  defence  in  another 
abape;  for  be  uaay  prove  this  lact,  in  aider 
toinpeach  this  witnesa'a  credit,  and  prababl|r 
have  as  much  efCsctof  it  na  if  it  bad  been  pro- 
perly taken  advantage  of. 

-Soi.  Gen.  My  lords,  I  kmg  tbia  witoesa  may 
be  asked,  when  he  first  came  to  live  in  lord 
Lovat'afiMnilir;  and  iiaw  Idog  ba  lived  witk 
bimf 

L.  H,  S..  Sir,  you  hear  the  qnaition. 

R.  Fr4uer,  1  emepod  mtalovd  iiavat*a  aer* 
vice  in  October  1744. 

Sol.  Gen.  How  long  did  yon  oaatiBne  with 
Utn? 

R.  Fraser.  I  continued  in  biaaarvioa  till  bia 
lordship  and  1  ware  taken  pnaonen,  the  7th  of 
June  last 

Sid.  Gen.  I  bej^  you  may  inform  their  lard« 
abips,  whether,  m  the  month  of  July  174^* 
you  knew  of  any  information  that  waa  jgiveo 
to  my  lord  Lovat,  of  an  intention  of  an  ioaur- 
/rection  and  invasion  ;  and  what  mtimatioB  waa 
given  of  it  f 

R.  Fritter.  SooDO  tiane  nfter  tbe  95tb  July 
1745, 1  beard  a  gentleman  came  to  my  loin 
Lovat's  hooae,  to  tell  him,  that  the  Pretender'a 
aoB  waa  landed  somewhere  about  iM^ber.  I 
heard  my  lord  Lovat  aay,  be  did  not  land  lifc^ 
a  prince ;  that  be  bad  no  nrmy  with  him,  and 
only  a  few  aervants. 

Sol.  Gen.  What  did  my  lord  Lovat  aay  upon 
that  occasion  ?  Waa  bis  son  at  home  f 

R,  Frater.  He  waa  at  home,  or  waa  than 
sent  for. 

SoL  Gen.  Do  you  know  of  any  peraon  that 
waa  aent  by  my  lord  Lovat  to  see  the  Pre- 
tender at  that  time? 

R.  Fritter.  Not  at  that  tioie ;  I  caa'i  wt^ 
that  1  knew  of  any. 

Sol.  Gen*  Do  yon  know  of  any  endaavooaa 
that  were  then  uaed  to  raiaa  men  upon  my  lord 
Lovat's  estate?  And  if  yon  do^  ^laaaa  to  men- 
tion tbe  timea. 

R.  IVossr.  I  remember  aomo  tiaoie  after  ho 
dktatedaietlertome, tobeaentto  twooftbn 
beads  of  the  tribea  of  the  Fraaers* 

Sol.  Gen.  Kama  tbem« 

Ji.  Fnuer.  Jamee  Franar  of  Fofiavi,  and 
John  Fraser  of  Ferraline. 

SoL  Gen.  What  waa  that  latl^  for  ? 

R.  Frater.  To  get  men  ready  to  join  tfan 
niaaier  of  Lovat. 

SoL  Gen.  Where  were  ibe  men  lo  go  witli 
bim? 

R.  Fraier*  Tbe  letter  doaa  not  portioalariao 


Sid.  Gen.  Do  yon  know  of  any  bodjr  tbat 
woi  acBt  lo  lake  fiataoftbomialoboraiiadf 
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R,  Fra$er.  f  took  the  fiflsu>r  the  namet  of 
the  men.  My  lord  Lorat'i  chambertain  oi^ 
dered'me  to  make  a  list  of  the  names  of  all 
the  moD  capable  of  besring  arms  north  of 
lioeh  Ness. 

SoL  Gen.  For  what  purpose  werethoae'ltits 
madeP 

R,  Fraser,  To  the  best  of  my  knowledgre 
to  join  the  master  of  Lovat,  with  the  Pre^ 
tender. 

SoL  Gen.  Were  soeh  lists  made  out  with 
my  lord  Lo?at's  privity,  or  by  his  direction  P 

iC.  Fra$er,  1  am  sure  he  was  acqaainted 
with  it. 

Sai,  Gen.  How  are  you  sure  he  was  ac* 
^quainted  with  it  ?^ 

R,Fnuer  Because  I  went  into  the  room,  and 
told  him  what  f  was  doings;  and  that  I  was 
writings  the  list.  * 

Sol,  Gen.  What  did  he  say  to  you  upon  that 
occasion  ? 

R,  Fraser,    I  canAot  remember  now. 

Sol.  Gen.  Pray,  did  nay  lord  Lovat  see  the 
list  after  it  was  made  outr 

R,  Fraser,  1  can't  tell ;  1  returned  it  to  John 
Fraser,  my  lord's  factor. 

Sol.  Gen.  Do  you  know  of  any  message  that 
was  sent  or  pas8e«i  between  my  lord  Lovat,  and 
lord  Loudon,  and  lord  PresideotP 

jR.  Fraser.  Yes. 

Sol.  Gen.  What  was  it  about  ? 

R.  Fraser.  Sereral  letters  were  sent  by  my 
lord  Loudon,  andmy  lord  President,  to  my  lord 
Loyat,  to  dissuade  him  from  entering  into  the 
rebellion. 

Sol.  Gen.  What  answer  did  my  lord  Lovat 
make  to  these  letters? 

R.  Fraser.  He  said  his  son  was  so  obstinate 
as  to  enter  into  the  rebellion ;  but  that  he  could 
not  help  it. 

SoL  Gen.  Was  that  (act  true  ?  Was  the  son 
so  obstinate? 

R.  Fraser.  No ;  I  am  sure  it  was  not  true. 
*    SoL  Gen.  W  by  are  you  sure  it  was  not  true  P 

R.  Fraser,  •  Because,  whilst  I  was  preparing 
a  letter  to  the  lord  president,  which  my  lord 
Lovat  dictated,  wherein  he  acquainted  them  of 
bis  son's  obstinacv  in  g^^iDIT  id^  th<  rebellion 
(which  letter  my  ford  directed  me  not  to  Jet  any 
body  see,)  his 'son  the  master  came  in,  and 
asked  me  for  the  letter ;  and  I  refusing  to  give 
it  him,  the  son  took  the  letter  out  of  my  hand. 

SoL  Gen.  Who  took  it  out  of  your  hand  P 

R.  Fraser.  The  master  of  Lovat  took  it  out 
of  my  hand  ;  and,  after  reading  it,  said,  Good 
God,  how  is  this !  Accuse  me  behind  my  back ! 
To  call  me  stiff-neeked  and  disobedient !  I  will 
set  the  saddle  upon  the  right  horse. 

SoL  Gen.  Pray  repeat  the  answer  you  made 
last. 

R.  Fraser.  The  roaster  of  Lovat  said,  If  this 
letter  goes,  I  will  go,  and  put  the  saddle  upon 
the  right  horse,  and  will  go  and  discover  all  to 
my  lord  President. 

SoL  Gen.  Whst  did  lie  mean  by  potting  the 
saddle  upon  the  right  horse? 

R.  Fraser.  That  be  would  go  and  discover  to 
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my  lord  President,  that  his  father,  mv  lord 
Lovat,  had  forced  him  to  do  what  he  had  done. 

Sol.  Gen.  Did  the  son  say  any  thing  to  my 
lord  Lovat  upon  that  oecask>n  P 

R.  Fraser.  Not  that  1  know  of.  The  words 
*  stiff-necked  and  disobedient'  were  left  out  of 
the  letter. 

Sol.  Gen.    How  came  these  words  to  be  left 

OtttP 

R,  Fraser.  It  was  done  by  the  master  of 
Lovat's  order. 

Sol.  Gen.  Did  you  hear  any  thing  that  pass- 
ed between  lord  Lovat  'and  bis  son  about  his 
backwardness  in  going  into  the  rebellion  P 

R.  Fraser.  I  beard  him  blame  the  master  of 
Lovat  ipr  being  dilatory. 

SoL  Gen.  Dilatory  in  what  ? 

R,  Fraser.  In  raising  men. 

Sol.  Gen.  For  what  purpose? 

R.  Fraser.  Tojoin  the  Pretender's  son. 

Sol.  Gen.  Do  you  know  any  thing  of  lord 
Lovat's  sending  for  people,  as  painters,  or  of 
any  sort,  to  prepare  his  tents  ? 

R,  Fraser.  Yes ;  I  myself  wrote  a  letter  to 
his  agent  at  Inverness,  who  was  a  painter. 

Sol.  Gen.  By  whose  order  did  you  write  that 
letter  P 

R.  Fraser.  Bv  my  lord  Lovat's  order. 

SoL  Gen.  Ix^  wliat  purpose  was  the  letter 
wrote? 

R,  Fraser.  It  was  to  order  the  agent,  or  th« 
painter,  to  make  some  bell-tents. " 

SoL  Gen.  What  did  the  painter  do  in  con- 
sequence of  that  letter  ? 

R.  Fraser.    He  made  them.. 

SoL  Gen.  Did  my  lord  Lovat  know  of  it? 

R.  Fraser.  Yes. 

SoL  Gen.  How  dsTyou  know  he  did  ? 

R.  Fraser.  Becaute  I  was  with  my  ford 
Lovat  when  the  man  was  making  them. 

SoL  Gen.  What  are  bell-tents? 

R.  Fraser.  They  are  k>dges  to  keep  arms 
dry  from  the  rain. 

'  SoL  Gen.  Did  you  know  of  kny  colours  being 
made? 

jR.  Fraser.  Yes;  we  had  one  paurpf  new 
ones  made,  and  another  pair  mended. 

SoL  Gen.  About  what  tame  was  that  ?  and 
what  month  ? 

R.  Fraser.  About  the  month  of  September^ 
I  think. 

SoL  Gen.  Was  it  before  the  first  rendesvousP 

R.  Fraser.  I  think  it  was  after  the  first  ren- 
desvoos. 

SoL  Gen.  Can  you  give  an  account  of  the 
men  being  rendezvous«l,  and  whether  it  was 
done  by  my  lord  Lovaf  s  directioos,  or  imder 
his  authority  P 

R.  Fraser.  They  were  rendezvoused. 

Sol.  Gen.  Where  were  they  rendezvoused  ? 

R.  Fraser.  Upon  that  part  of  lord  Lovat^ 
estate  near  Castle  Downey. 

Sol.  Gen.    About  what  time  was  this? 
what  month  ? 
'  R.  Fraser.    In  the  monfh  of  August. 

SoL  Gen.  What  was  the  particular  piNfOse 
of  their  being  reviewed  then  ? ' 
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R.  Frtuer.  To  ace  who  was  capdMe  of  bear* 
iog  aroDs,  aod  who  bad  any. 

SU,  Gen.  IVere  tbe  officoia  appointed  tben  P 

jR.  Prdjcr.  No,  1  believe  not 

8d.  Gen,  How  do  yoa  know  that  tbe  pru 
■oner was madeprivy  to  tbia rendezvoos P 

K.  Frater,  Becaaae  tbey  came  back  to  my 
lord's  bouse  afterwards. 

Sd,  Gen.  Were  they  in  offioera  dress  P 

JR.  Frtuer.  Thev  had  white  cockades  on. 

SoL  Gen.  How  far  was  tbe  place  of  rendes- 
TODs  from  lord  Lovat's  bouaeP 

IL  FrauT,  Abent  a  quarter  of  a  mile. 

St?/.  Gen.  Were  the  persons  ibere  tenants  to 
my  lord  LovatP 

R.  Fraser,  They  were  his  tenants. 

Sol.  Gen.  What  arras  bad  they? 

R.  Frater.  I  can't  say :  1  had  mv  lord's 
liberty  to  go  there  and  see  them  ;  hot  1  did  not 
stay  there. 

Sol.  Gen,  Do  yoa  know  of  any  other  ren- 
dezToosf 

i{.  Frater.  About  a  fortnight  afterwards  there 
was  another  rendezvous. 

Sol.  Gen.  Do  you  know  of  any  ammunition, 
muskets,  or  arms,  that  were  given  to  the  men  ? 

B.  Fraser.  I  don't  know  of  any  arms  that 
were  given  them.  There  was  a  barrel  of  pow- 
der sent  from  Inverness. 

Sol.  Gen.  By  whose  order  was  that  done  P 

R.  Fraser.  By  my  lord  Lovat's  order  ;  1 
wrote  the  tetter. 

Sol.  Gen.  What  was  done  with  that  powder  P 

R.  Fraur.  It  was  distributed  among  tbe  men. 

Sol.  Gen»  How  do  you  know  that  it  was 
done  by  my  lord  Lovat's  order  P 

JR.  fra$er.  Because  tbe  house-keeper  beb^ 
disgraced,  I  got  the  key  of  tbe  place  where  it 
was,  aod  saw  the  powder  and  bullets  there. 

Sol.  Gen.  Was  tiie  key  delivered  yoa  for 
that  use  P 

R,  Frater.  I  told  my  lord  of  my  having  the 
key. 

SoL  Gen.  Do  you  know  of  any  bonnets 
being  provided  P 

R.  Frater,  There  were  bonnets  provided  for 
them. 

Sok  Gen.   By  whose  order  P 

JR.  Frater.  Eh^  my  lord  Lovfit's. 

Sol.  Gen.  rw  what  purpoee  were  they 
provided  P 

R.  Frater.    They  were  gif  en  to  the  men. 

SM.  Gen.  Do  you  know  where  tbe  officers 
went  after  tbe  last  rendezvoos  P 

R.  Frater.  The  offioera  came  back  that 
night. 

Sol.  Gen.    Where  did  they  come  to  P 

R.  Frater.  They  came  to  my  lord  Lovat's 
bouse. 

Sol.  Gen.  Had  they  cockadeaP 

jR.  Fraser.  They  had  white  cockades  in  their 
bonnets. 

Sol.  Gen.  Do  you  know  for  what  sign  or 
mark  they  wore  white  cockadea  P 

IL  Frater,  It  was  a  symptom  of  their  being 
fifople  to  join  the  Pretender. 

^/.  Gen.  Do  yoa  kaoir  of  any  thing  that 


happened  at  ray  lord  Lovat's  after  the  battle  of 
Preston-Fans  P 

R.  Frater.  Fraser  of  Dallcraige  came  to 
Castle-Downey  with  an  account  of  tbe  battle 
of  Preston-Pans. 

Sol.  Gen.  What  did  my  lord  Lovat  say  to 
him  upon  that  occasion  P 

R  rroM/er.  He  said,  that  his  men  ahould  be 
soon  ready  to  90  sooth. 

SoL  Gen.   For  what  purpose  P 

R.  Frater.  To  join  tbe  rebels,  I  nnderstood. 

Sol.  Gen.  Do  you  know  of  any  men  paasing 
by  my  lord  Lovat's  house  P 

R.  Frater.  My  lord  Cromertie's  regiment 
passed  bv ;  and  he  and  the  M'DonaMs,  and 
several  others,  were  entertained  there  that  night. 

SoL  Gen.  Did  yon  hear  any  thing  that 
passed  upon  that  occasion  P  any  thing  that 
was  said  by  my  lord  Lovat  upon  it  r 

R.  Footer,  Yes,  that  it  was  owing  to  the 
master  of  Lovat's  disobedience,  that  the  Frasers 
were  not  ready  as  soon  as  any  other. 

SoL  Gen.  Was  there  any  thing  else  that 
passed  then,  or  any  particular  healths  drank  P 

R.  Frater.  Yes,  the  health  ofthePrAender's 
son  was  drank. 

Sol.  Gen.  By  what  name  P 

R  Frater.  By  the  name  of  prince  Charles. 

Sol.  Gen.  Pray  at  what  time  did  the  master 
of  Lovat  go  and  join  the  rebels  P 

R  Frater.  It  was  between  the  10th  and  90th 
of  December  that  be  went  My  lord  Lovat  was 
taken  prisoner  on  the  10th  or  lith  of  Decem- 
ber, and  escaped  about  tbe  19th  or  20th ;  and 
at  the  same  time  tbe  master  marched  with  the 
Frasers. 

Sol.  Gen.  Was  my  brd  Lovat  extremely 
displeased  at  his  son's  so  marching ;  or  did  lie 
disapprove  of  itP— JR.  Frater.  No. 

Sot.  Gen.  Did  be  send  word  for  his  son  to  • 
come  back  again  ? 

R.  Frater.  fie  did  afterwards  send  ftnr  him 
back,  to  raise  more  men. 

Sol.  Gen.  Do  you  know  of  any  person  who 
was  concerned  in  the  rebellion,  that  after  the 
battle  of  F|Jkirk,  came  to  my  lord  Lovat's 
bouse;  and  whether  any  thing  passed  in  com« 
pany  then,  and  what  it  was  P 

it  Frater.  Yes ;  there  was  a  French  gentle- 
man came,  that  was  said  to  be  the  French  em* 
bassador. 

Sol,  Gen.  Where  did  he  come  to  P 

R.  Frater.  To  a  phM»  belonging  to  my  lord 
Lovat 

Sol.  Gen.  When  was  thatP 

R.  Frater.  It  was  after  the  retreat  from 
Stirling. 

Sol.  Gen.  Do  yon  know  who  wu  there  be- 
sides? 

R.  Frater.  There  were  several  others,  parti- 
colarly  Lochiel,  Keppoch,  Cameron. 

Sol.  Gen.  Do  you  know  of  my  lord  Lovat's 
sayioff  lany  thing  to  them  about  his  assistuig 
them?  '  ♦ 

R.  Frater.  He  told  them,  he  hoped  thej 
would  excuse  him}  on  accoanl  of  his  age  ani 
infirmitiw. 
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>  M.  G«ft.  Did  he  «ay  any  $kung  4o  abew 
Ills  zeal  for  their  succeM,  as  be  ^d  not  go 
^mself? 

R,  Frtuer,  Yes ;  he  n/uA^  I  oaiiDot  fif9  iBjeelfs 
bat  I  will  send  my  only  sod,  tlie  iariiiy  «f  wy 

Sol,  Gen.  Do  you  koow  .of  ftov  tiuqg  4faflt 
jnesed^betuKeeaiay  krd  Loiatauidlus«>o«fter 
that? 

R.  Fraur,  <Yes ;  theoMSter  tsameio  Qorta- 

Wg;  and  xny  lord  bad  lately  veceived  a  letter 

-  from  one  Mr.  Sbendao,  who  had  eone  o^ce 

Under  the  Pretender's  eon,  oomplaittiag  of  my 

«]ard*s  not^petting  his  men  ready.. 

Sol.  Cca.  Do  yoa  knovr  ut  any  thing  that 
Mssed  between  them  in  reletion  to  the  men 
laving  iesYe  to  go  home  ? 

R.  Fnuer.  Yes ;  my  loid  was  angry  with  the 
master  for  giving  themiea?e. 

Sol.  £kc  Ifnyt  bow  Vimg  was  tbii  before 
,  the  b«tt)e  of  Culloden  f 

R,  iPrater,  This  was  in  the  monlh  of  Fe- 
bniary. 

So/,  (xes.  Do  yoo  know  «oy  thiqg  ef  the 
PretendeHs  son's  coming  to  edy  lord's  hoose 
after  the  battle  of  Culloden  ? 

R.  Fraur.  Yss;  the  very  night  after  the 
battle,  the  Pretender^s  son  eame  to  my  lord's. 
^ '  Sol.  Gen*  Was  my  lord  (iOiat  there  then  f 

R.  Frater.  Yes. 

8oL  Gem.  Do  vou  knew"  any  thing  ef  what 
passed  between  them ;  or  what  my  lord  Lovat 
said  to  him  f 

Jl.  Frater.  He  made  some  apok^ibr  net 
joining:  liim  in  person. 

Sol.  Gen.  Did  be  mention  any  thing  le  abew 
his  Jseal  for  hioi,  (hough  be  did  not  jom  ban  in 
.  person  ? 

R,  Frater.  fle  said  be  had  sent  bis  son  to  join 
iim%  whom  he  loved  more  than  himself. 

Sol.  Gen.  Did  he  mention  his  having  sent 

R,  Fraser.  Yes ;  be  mentioned  his  baviiig 
.4W&t  bis  cbm. 

SoL  Gen.  Was  the  excuse  accepted ;  or 
what  did  the  Pretender's  son  say  to  bim  ? 

R.  Frater.  1  cannot  tell  particularly :  J, do 
not  understand  French,  and  they  spoke  in 
.  French.  i 

Sd.  Gen.  Did  all  the  conTttrsation,  which 
passed  between  them,  pass  in  French  ? 

R.  Frater.  No;  they  spoke 4Mmetime8  Eng- 
lish, and  at  other  times  they  iqioke  French. 

Sol.  Gen.  What  language  was  that  disoeune 
spoken  in,  irhich  yon  have  given  an  account 
cif as  to  lord  I^vat*s  son  ai^l  clan? 

R.  Frater  1  It  was  in  English. 

Sol.  Ceu.  Yea  have  said  yen  did  not  under- 
etand  all  their  discourse :  Pray  did  you  per- 
.4seive  any  othe^  demonstratiovs  of  fnendship 
thaf  passed  between  them  ? 

R.  Fra$er.  Yes ;  they  embraced  ooeanolber. 

j$o/.  Gen.  Do  you  koow  of  any  consultation 
or  meeting  of  the  general  officers  of  the  rebel 
*«rmy,  which  iny  lord  Lovat  had  at  that  tiaie.^ 
.     R.  Frater.  Yes. 

Sot»  Gen.  Who  were  present  f 


R.  Framr.  There  were  eeveral  faMUenea 
present. 

SaL  Oon.  Name  them* 

R.  Frater.  There  was  Cemeron  of  Lodiiel, 
John  Murray  -of  Bro^gbton,  Barrisdale,  Joha 
Roy  Sioart,  Glenbueket,  and-others. 

iol.  Gen.  How  buy  was  this  after  the  battle 
of  Culloden? — R.  Frater,  It  was  net  very  bMig. 

Sol  Gen.  tfow  k>ag  wns  it  f 

R.  Frater.  A  matter  of  ten  or  twelve  dayi. 

SoL  pen.  Was  (here  any  body  4lse  tnere  P 
W  as  the  young  Pretender  tiiere  f  r 

Jl.  Friter*  wo ;  he  was  not. 

SoL  Gen.  Do  you  know  any  thing  of  ibe 
conversation  that  passed  then,  or  4he  result  ^ 
the  consultatieo  ? 

R.  Frater.   No ;    i  was  tiraed  4Hit  of  ih« 
I  did  not  bear. 

SoL  Gon.  Do  you  know  of  any  monmr  that 
was  distributed  ?  To  whom  was  it  distribntedy 
hy  whoniv  and  for  what  purpose? 

R.  Frater.  I  saw  the  Pretoider's  sen's  trta- 
aurer  give  Bson^. 

SoL  Gen.  For  what  purpose  was  the  moBe|r 
given  ? — R,  Frater.  To  raise  men. 

Sol.  Gon.  Do  yott  Jmow  what  kind  of nMaef^ 
was  so  given? 

R.Frmer.  It  wes  Freoeb  lonis-d'oni. 

SoL  Gen,  Were  yon  with  tbepnsoaer  till  the 
time  he  was  taken?  If  ye«  were,  give  an  ac- 
«ouot  of  his  vetseat. 

Jl.  Frater.  We  staid  in  an  island  for  a  OMoth ; 
and  srhen  weesoaped,  we  were  obliged  to  take 
a  boat  to  eeme  down  a  loch. 

Sd.Oem.  What  waa  the  name  of  the  ialand? 

R  Frater.  The  island  ef  Mover. 

Sol.  Gen.  Had  you  been  with  loid  Lwrat 
from  the  time  of  tl|!e  battle  of  Culloden  lo  that 
time  ? 

R.  Frater.  We  were  in  the  island  from  the 
beginning  of  Nay  till  the  7tb  of  June. 

Sol.  Gen.  With  what  view  did  my  loni  Uival 
come  there? 

R  Fraur.  To  sereeo  him  tfrom  the  king's 
troops,  which  were  then  in  pursuit  of  hiai» 
%id  eeveral  otbere  ef  them. 

SoL  Gen.  Do  yoo  know  of  any  thin|[  thai 
passed  between  tlie  master  of  I^ivat  and  him  at 
that  time  ? 

R.  Frater.  I  remember  the  master  proeesed 
It  to  bim  to  surrender  himself  to  the  duke; 
but  my  lord  Levat  advised  him  against  it,  and 
said^  be  conki  not  do  it  consistently  svitb  hi* 
honour ;  and  be  did  not  think  he  bad  been  ee 
flMan-emrited  i^  to  oier  it. 

SoL  ben.  Do  you  know  any  thing  of  anfr 
advice  that  waa  given  jby  ny  wrd  Lovttt  abont 
the  nesing  of  men  ? 

R.  Frater.  Yes;  my  lord  LoTat  was  pre- 
sent at  Merer,  where  they  vene  lynidripg  ef 
the  raising  ef  men. 

Sol.  Gen.  Had  the  prisoner  any  guard  tlud 
attended  bim  whilst  he  waa  in  Merer  f 

R.  Fraur.  Yes ;  he  had  a  guard  ef  twenl)r 
men  to  attend  him. 

Sol.  Gen.  Did  they  resist  any  ef  the  loBU^ 
foew  that  night  offoie  Ihtntf 
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IL  JVoMT.  Not  that  I  know  of 

Sol.  Gen,  Bv  vboro  were  they  paid  ? 

R.  Frater,  f  paid  them. 

Soi.  Gen.  By  wbase  direclioiiB  did  yoa  pay 
tken?  ' 

R.  Fritter,  Bj  my  lord  Loval'adiwctions. 

Sol.  Gen,  Did  you  apptobead,  tliaathe  iMW- 
ter  of  Lofat  carried  bis  men  ioto  the  rebel  army 
without  his  ftther'a  permiMton  f 

A.  Fnuer.  Ne ;  1  am  very  euro  be  ooold 
wt.  '  ^ 

Sd,  Gen,  Wby  are  yoo  sure  of  il? 

it  Fmer.  Because  my  lord  Lovet  is  a  very 
itrict  BMtt;  aod  ooae  of  bis  cbtidrea  oeiiM 
baf e  done  it  witboot  his  consent. 

&>/.  Gen,  Had  my  lord  Lovat  a  powcv  over 
them? 

Jt.  Frater,  Tea ;  be  had  a  very  great  power 
over  then. 

Sol,  Gen,  Pray,,  was  the  guard  my  lord 
Lnratbad,  armed  f~R,  Frnser,  Yes. 

Sol.  Gen,  Yon  say  there  was  no  opposition 
gives  hr  them  to  any  of  the  king's  forces  T 

R,  tnuer.  No ;  I'think  there  were  two  or 
(kree  of  them  fired  :  but  my  lord  Lovat  sent 
oeotittotell  them  not  to  fire. 

Sol.  Gen,  Do  you  know  any  thing  of  my 
M  Lorat's  soliciting  a  commission  from  the 
Pretender,  to  be  lieutenant-general  of  the 
Hiehlaiulf,  or  a  patent  to  be  doke  ? 

R.  Fraser,  I  remember,  some  time  after  I 
west  iato  my  lord  Lovat's  serrioe,  which  was 
tbe  18th  of  October  1744, 1  saw  in  the  desk  a 
copy  of  sn  old  patent,  which  gave  tb«  title  of 
Me  to  lord  Lorat  only. 

Sol.  Gen*  What  other  papers  did  yoo  see 
tbero? 

R.  Frater,   Some  time  after  I  saw  a  new 

Eatmt,  where  the  title  was  to  descend  to  the 
ein  mtle  of  the  family. 

Sol.  Gen  Did  you  bear  from  my  lord  Lovat 
boff  be  obtained  tte  patent  ? 

A.  Fraser,  I  hare  beard  my  lord  Lorat  say, 
^at  bis  patent  lay  in  the  hands  of  one  Drum- 
»»<I  in  France. 

^'  Gen,  Did  he  say  what  Drommond  T  ^ 

R,  Frater,  To  the  best  of  my  knowledgVi 
^enid  it  was  Drummond  of  Bohaldie. 

^>  Gen,  Do  you  kiM>w  any  thing  of  any 
^^ commission  which  my  lord  Lovat  had? 

A.  Frater.  Yea ;  I  saw  a  commisstoq  for 
1^  ^OK  Uentenaot-generai  of  the  Highlands. 

SoL  Gen,    Where  did  you  see  that  com- 

BlMsioD? 

A.  Fraser,  Lpng  upon  a  taUe  in  my  lord's 
l^n.  1  read  it,  and  made  a  copy  of  it  by  my 
wrd't  order. 

^d'  Gen,  Are  you  sure  whether  be  himself 
^'^f^l  you  to  copy  f t  ? 

-K.  Frater,  J  am  sore  he  ordered  me  to  make 
*  yjf  of  it 

Sol.  Gen,    Had  yoo    any  other   discoorse 
T^b  him  about  it?  Did  you  hear  with  what 
»»J  he  had  got  it? 
I  ^'  ^'^oicr.  No ;  I  had  n0  other  tfaan  what 

^*  ^^  wfonned  yoa  of. 

**•  Oen^  Do  yoo  know  of  any  ^mpiaint 
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my  lord  Lovat  erer  arade  about  anlndependbnt 
company  being  taken  from  him  ? 

R.  Frater,  1  heard  him  complain,  that  th»' 
court  did  not  use  him  civilly  in  taking  away - 
bis  company. 

Soi,  Gen,  JVhen  did  you  hear  him  make 
that  complaint?    • 

R,  Frater »  Frequently  in  company,  in 
speaking  upon  the  subject. 

^Sol.  uen.  Pfevy  what  did>  my  tord  Lovat  say 
upon  that  eocaaion  ? 

R,  Frater,  I  heard  him  say,  tj^afitwat 
entirely  owing  to  genenJ*  Wade;  and  that  hr 
M  not  blame  th»government. 

Soi,  Gen,  Did  be  draw  any  consequeiicaa 
from  that  ? 

R,  Fraser,  1  have  heard  him  speak  extra- 
ordinary well  of  his  late  master  king  Geontpe. 

Sol.  Gen,  What  more  did  be  say  about  this* 
treatment  ? 

R.  Fraser,     He  said,  that  the  court  use 
him  so  iH,  thai  be-  eonlt^  not  help  doing  what 
he  was  doing. 

Sol,  Gen,  What  waa  he  then  doing? 

R,  Fraser,  Raising  men  to  join  in  the  re- 
bellion. He  soid  he  bad  no  dislike  to  his  pre^ 
sent  majesty,  but  only  to  the  persons  who  took 
away  bis  commission. 

Sel.  Gen,  Pray  what  do  yon  apprehend  waa 
the  meaning  of  that  expression  oi'the  master  of 
Lovat,  that  he  would  go  to  the  lord  President, 
and  discover  all  ? 

B.  Frater,  1  understood,  that  he  meant, 
that  he  would  go  and  join  bis  majesty 'a 
forces. 

Sol,  Gen,  My  lords,  we  have  done  with 
the  examination  of  this  witness  for  the  present. 
We  shall  have  occasion,  by-and-bye,  to  call 
him,  to  prove  an  exhibit  or  two; 

Lord  Higfi  Steward,  My  lord  Lovat,  the 
gentlemen  of  the  House  of  Commons  have 
gone  through  their  examination  of  tbia  witneas : 
would  your  lordship  ask  him  any.  questions  ? 

Lord  Lomt,  I  am  not  able  to  ask  him  any 
questions. 

Then  the  witness,  by  order  of  the  Lord  High 
Steward,  withdrew ;  and  the  Lord  High 
Steward  returning  back  to  his  chair,  the  House 
was  moved  to  adjourn  to, the  chamber  of  par- 
liament. 

L,  H.  S.  Is  it  your  lordships'  pleasure  to  ad- 
journ to  the  chamber  of  parliament  ? 

Lordt.  Ay,  ay. 

The  House  was  accordingly  atliourned  tc 
the  chamber  of  parliament ;  and  me  Lords, 
and  others,  returned  in  the  same  order,  in 
which  they  came  down :  And  the  House  bein^ 
there  resumed, 

Ordered,  That  this  House  will  proceed  far- 
ther in  the  Trial  of  Simon  lord  Lovat  in  West  • 
minster- hall,  to-morrow,  at.  eleven  of  the  clock 
in  the  fbrenooo :  And 

A  MesHai^e  was  sent  to  the  Houw  of  Com^ 
mens,  by  Mr.  Eld  and  Mr.  Thurston,  to  ao* 
quaint  them  therewith. 

Ordered,  That  the  KeuianaDtaf  thwTow^r 
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of  London,  or  bis  deputy,  do  take  back  tbe 
laid  lord  LoTat,  and  bring  bim  again  to  the  bar 
of  thia  House  in  Weatminater-Hall  to-morrow, 
at  eleren  of  tbe  clock  in  the  forenoon. 


Sbcomd  Day. 


Ttcetdflty,  \Otk  Morchj  1746. 

The  Lords  andotbera  cagae  fromtboCbam- 
ber  of  Parliament  into  Weatminater-hally  in 
the  aaoie  order  aa  on  Monday  :  Where  tbe 
Commona,  and  their  Managers,  were  in  the 
■eats  prepared  for  them  respectiTely ,  as  before : 
And  tne  La«ds  took  their  plaoes  in  the  Court; 
and  the  Lord  High  Steward  in  bis  chair, 

L.  H,  S,  Tbe  House  is  resumed.  Is  it  your 
lordsbi|is'  pleasure*  that  the  Judges  have  leave 
to  be  covered  ? 

Lordt.  Ay,  ay.  • 

Then  the  Sei|eaDt  at  Arms  made  prodama- 
tion  for  silence ;  and  afterwards  the  following 
iwoclamation : 

Serjeant  at  Arm$.  €>y^,  Oyes,  Oyes !  Lieu- 
tenant of  the  Tower  of  London,  bring  forth 
jour  prisoner,  Simon  lord  Lovat,  to  Aebar, 
pursuant  to  the  Order  of  the  House  of  iJbrds, 
to  you  directed. 

The  deputy  governor  of  the  Tower  brought 
the  prisoner  to  tbe  bar,  in  tbe  like  manner  as 
before.    And  then  he  kneeled  down. 

X.  H,  S.  Your  lordship  may  rise. 

Then  the  LonT  High  Steward  asked  leave  to 
go  down  to  the  table ;  which  was  done. 

L,  H,  S.  Crentlemen  of  the  House  of  Com- 
mons, you  may  proceed  in  your  evidence. 

Mr.  Noel.  Mjr  lords,  The  next  witness  we 
beg  leave  to  call  in  support  of  the  charge,  is 
John  Murray  of  Broughtoo. 

John  Murray  of  Brougbton  came  into  Court. 

Mr.  NoeL  My  lords,  We  desire  that  he 
mav  be  sworn* 

Lord  Lavat.  My  lords,  1  have  objections 
against  this  witness.  One  or  two  I  apprehend 
to  be  essential. 

X.  JET.  $,  Make  your  objections. 

Lord  Lovat,  As  I  cannot  read  myself,  I  de- 
aire  your  lordships  will  give  leave  to  tbe  clerk 
to  read  them. 

Clerk  reads : 

My  objection  is,  That  he  is  attainted  by  an 
act  of  parliament  made  in  the  last  session,  p. 
443;  and  that  he  did  not  surrender  bioiself 
before  the  12th  of  July  last. 

Att.  Gen.  My  lords,  I  observe,  that  tbe 
noble  lord  at  the  bar  said,  that  be  bad  several 
objections  to  the  examining  this  witness ;  and 
that  oife  or  two  of  them  were  essentiali;  but 
the  noble  lord  has  not  mentioned  more  than 
one.  I  presume,  my  lords,  it  would  be  proper 
that  be  should  name  all  his  objecCions,  at  once, 
that  the  Managers  mav  have  an  opportunity 
of  answering  them  all,  and  receiving  your 
lordships' judgment  upon  tbe  whole :  Therefore, 
if  he  has  any  other  dejections  to  ofieri  it  would 


be  proper  he  should  mention  them  now  to  your 
lordships. 

Lord  Lovat,  My  lords,  I  submit  it  to  your 
lordships,  that  that  is  a  very  odd  proposition. 
I  give  your  lordships  an  essential  one  now  ; 
and  when  that  is  answered,  I  have  another. 
I  am  not  to  be  directed  by  thtee  who  are  my 
persecutors. 

L,  H,  S.  My  k>rd  Lovat,  Yon  are  not  to  be 
directed  by  your  accusers,  but  by  tbe  Lords 
who  are  your  judges ;  and  the  course  of  pro* 
oeeding  m  this,  and  all  other  courts,  is,  That 
a  person  who  objects  to  any  witness,  should 
name  all  his  djections  at  the  same  time ;  and 
it  is  the  more  material  in  this  court,  as  it  tends 
to  prevent  the  trouble  of  making  several  un- 
necessary adjournments.      * 

Lord  Lovat,  My  lords.  As  this  objection  is 
very  essential,  I  pray  that  it  may  be  answered 
before  I  make  another. 

Lord  Talbot.  My  lords,  If  this  is  a  material 
objection  to  the  witness,  then  .there  will  be  no 
occasion  for  any  other ;  but  if  it  is  an  imma- 
terial one,  then  your  tordships  may  go  into 
any  other  ;  but  the  waj  proposed  by  the  Ma- 
nagers may  be  very  detrimental  to  the  unhappy 
person  at  the  bar. 

X.  H,  S.   Your  lordships  hear  what  is  pro- 

{losed ;  and  the  question  is.  Whether  the  noble 
onl  at  the  bar  shall  name  all  his  objections 
now,  or  take  them  up  by  one  ? 

Sir  William  Yonge.  Rly  lords,  I  should  hope, 
that  in  any  course  of  proceeding,  where  ob- 
jections of  this  kind  are  made,  they  should  be 
made  all  together ;  for  if  they  are  made  sepa- 
rate we  must  consequently  make  distinct  an* 
swers  to  them  all  ;  which  may  oblige  your 
lordships  to  adjourn  often  to  the  Chamber  of 
Parliament ;  which  will  create  a  great  and  un- 
necessary delay  of  time :  And,  my  lords,  there 
can  be  no  objection  to  his  naming  the  whole  at 
once,  since  they  will  all  be  distinctly  considered 
by  your  lordships,  and  undoubtedly  receive  dis- 
tinct answers.  I  therefore  humbly  insist.  That 
he  may  be  obliged  to  name  all  his  objections 
at  once. 

Mr.  NoeL  My  lords,  What  we  are  now  upon, 
is  no  point  of  law  at  all :  It  is  singly,  Whether 
the  noble  lord  at  the  bar,  as  is  usual,  should 
not  name  all  his  objections  at  once  ?  When  be 
does  name  them,  then  to  such  as  are  clear 
points  of  law,  he  must  be  heard  by  bis  counsel : 
But,  at  present,  my  lords,  we  are  upon  a  ques- 
tion concerning  the  course  of  proceeding*. 
Whether  he  sh^l  name  them  all  at  once  f  tliat 
they  may  be  taken  into  consideration  at  the 
same  time. 

My  lords,  one  thing  struck  me  in  a  very 
extraordinary  manner:  It  was  said  by  tbe 
noble  lord  at  the  bar,  That  he  was  not  to  be 
directed  by  bis  persecutors.  My  lords.  We  are 
no  persecutors;  we  persecute  no  man;  we 
are  entrusted  by  tbe  Commons,  who  qarry  on 
this  prosecution  against  the  noble  lord  at  the 
bn  for  treason ;  and  we  prosecute  for  the  pre- 
servation of  the  king's  government,  and  tbua 
Uwsofthehmd. 
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Loffd  Lovdt.  My  kyrAi,  1  nid  I  was  not  to 
be  directed  by  tbow  who  aocaied  me.  Yoor 
lordsbipe  caonot  expoet,  I  can  say  what  I  have 
4o  offer  ia  an  doquent  manner.  My  lords, 
MoaM  the  aaving  of  a  little  time  be  a  reaabn 
Ibr  Ukmg  away  a  peraon'a  life  ?  I  hope  tbeae 
will  not  act  like  the  parriddea  who  took  off  th« 
head  of  both  kingdoms  in  a  day,  by  their  pro- 
•ecotion.  1  am  a  peer  of  tbia  land ;  and  I  think 
no  ^cnae  of  saTing  time  ahouM  ba  allowed  aa 
-a  reason  to  destroy  me. 

X.  fl.  5.  My  lord  Lorat,  The  lords  will  use 
all  the  deliberation,  and  give  yon  all  the  time 
that  is  reouisite  for  yonr  deftnoe ;  hot  J  roust 
beg  yoar  lordship  will  have  so  mach  eonsidera- 
tion  as  to  keep  your  temper,  and  not  suffer 
yourself  to  he  harried  into  passion  ;  for  that 
jnay  greatly  pvejodioe  you  in  making  your  de- 
lence.  Yoiirr  lordship  will  find  the  adr antage 
in  yoar  defence,  by  keeping  yonr  temper. 

Lord  LoDot,  I  gi?e  jrour  fordshftp  my  bum- 
ble thanks :  And,  since  your  lordsblps  will  not 
allow  me  counsel,!  have  apoke  the  little  non- 
aenso  1  had  to  say ;  bat  now  your  lordships 
vball  hear  me  say  nothing  oat  of  temper. 

X.  H .  8,  My  lord  Lovat,  The  question  now 
is,  Whether  you  shall  name  all  your  objecttons 
at  oncef  I  must  aoqaaint  your  lordship.  That 
is  the  rule  in  the  courts  Mow,  That  if  sere- . 
ral  objections  are  made  to  a  witness,  they  are 
all  named  at  once,  in  order  to  prevent  onne- 
oessary  delays. 

Lord  Lovat,  My  lords.  To  shew  how  much 
1  desire  to  save  time  (though,  according  to  the 
course  of  nature,  my  time  can  be  but  short) 
I  am  ao  far  firom  desiring  to  gife^your  lord> 
ahipa  trouble,  or  to  prolong  time,  that  I  do  in- 
sist upon  this  oljectionto  roe  witness,  and  rely 
upon  it  as  the  only  material  objection. 

Then  the  Lord  High  Steward  directed  the 
act  of  the  hwt  session  of  parliament,  for  the 
attainder  of  several  persons,  and  amongst 
others,  of  John  Murray  of  Bro^ghton,  to  oe 
read :  And  the  same  was  read  accordingly  by 
the  clerk  at  the  table. 

L,  H.  S.  Gentlemen  of  the  House  of  Com- 
mons, Yon  hear  the  objection  made  by  iby  lord 
Lovat  against  this  witness :  Whidi  is,  That  he 
stands  attainted  by  the  act  of  parliament  just 
DOW  read ;  and  that  he  did  not  surrender  bim- 
a^  before  the  i^th  of  July,  the  day  prescribed 
by  the  act  And  this  beip^  a  question  of  law, 
he  desires  to  be  beard  by  his  counsel  to  it 

Ait.  Oen.  My  lords,  We  have  that  which 
will  appear  to  your  lordships,  to  be  a  plain  and 
'  a  clear  answer  to  it.  It  appears,  that  this  is 
an  act  of  parliament  fbr  attainting  several 
persons,  upon  a  certain  condition:  which  is. 
That  If  those  persons  do  not,  before  the  13th 
of  July  1740,  surrender  themselves  to  one  of 
his  ma|eBty*s  justices  of  (he  peace,  then  every 
one,  80  not  surrendering  himself,  shall  be  aa- 
jndged  to  be,  and  is  thereby  attainted  of  high 
treason.  And  our  answer  to  h  is  this,  That 
the  condition  has  been  complied  with  by  Mr. 
Horray.  I  shall  readily  own,  (bit,  Mppoalog 
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the  condition  had  not  been  complied  with,  ac- 
cording to  law,  in  that  case  Mr.  Murray,  being 
an  attainted  person,  could  not  be  a  witness, 
unless  he  had  been  pardoned.  But  our  answer 
to  that  will  be,  That  he  bath  surrendered  bim« 
self ;  and  the  surrender  will  appear  upon  re- 
cord :  and  the  manner  of  it  is  this :  The  last 
term,  Mr.  Murray  was  brought  by  Habeas 
Corpus  to  the  bar  of  the  Court  of  King's- bench; 
and  a  transcript  of  the  act  of  parliament  being 
hy  Mittimns  and  Certiorari  brought  into  that 
court ;  and  Mr.  Murray  brought  up,  and  per- 
'SOttftlly  appearing  before  the  jnstices  of  the 
court  of  King's  bench  ;  and  l>eing  asked  by 
them,  What  he  had  to  say,  wby  he  shouul 
not  snflbr  death,  according  to  lawf  upon  a 
supposition,  that  he  was  attainted  upon  that 
act  of  pariiament ;  he  pleaded  in  general,  that 
he  was  one  of  the  persons  named  in  the  act ; 
and  that,  long  before  the  Ittb  of  Jnly  1746, 
to  wit,  on  the  38th  of  June  then  last,  he  did, 
at  Edinbntvb,  in  due  manner,  according  to  the 
meaning' of  the  act,  render  himself  to  Andrew 
Fletcher,  lord  justice  clerk,  and  one  of  his  ma- 
jesty's justices  pf  the  peace :  And  he  says,  that 
the  riaid  Andrew  Pletcner  had  then  aulhoHtv  to 
admit  him  to  make  such  surrender.  He  then 
states.  That  on  the  said  S8th  of  June,  in  conse- 
quence of  this  surrender,  he  was  committed  by 
tne  lord  justice  clerk  to  prison,'  according  to  the 
directions  of  the  act  of  parliament ;  and  that 
he  had  ever  aince  that  snrrender  remained  in 
custody,  and  still  continues  in  prison,  and  is 
ready  to  take  his  trial,  and  aubmit  himself  to 
justice.  My  lords,  he  having  pleaded  this  plea, 
the  attorney  general,  by  virtue  of  a  warrant 
ft-om  his  majesty,"  confessed  the  plea  to  be  true : 
Upon  which  the  Court  of  Kiog's-bench  mada 
a  record  of  it.  He  was  remanded  back  to 
prison,  and  there  remains  to  answer,  according 
to  hiw,  when  he  shall  be  called  to  an  account 
for  this  high  treason.  My  lords,  we  have  the 
record,  and  beg  it  may  be  read. 

Lord  Lovat,  My  lords,  I  object  to  the  reading 
this  record,  because  it  is  no  evidence  against 
me ;  and  I  beg  my  counsel  may  be  heard  to 
it.  I  am  a  atranger  to  the  record,  which  is 
grounded  only  upon  the  confession  of  the  at- 
torney general,  unsupported  by  any  proof; 
and  I  desire  my  counael  may  be  now  neard. 

Att.  Gen.  My  lords,  as  to  the  obiection 
against  reading  tnis  record,  I  apprehend  there 
is  no  foundation  for  it.  It  is  a  record  of  the 
court  of  KingVbencb,  concerning  the  person 
to  whom  the  noble  lord  at  the  bar  has  objected, 
aa  being  attainted ;  and,  upon  the  face  of  the 
record,  it  will  appear,  that  he  is  not  a  person 
attainted.  As  to  what  the  noble  lord  says, 
that  he  is  no  party  to  the  record,  it  is  true  he 
is  not ;  but  it  is  a  record  notwithstanding.  It 
is  a  record  upon  the  point  in  question,  to  shew 
whether  or  no  the  person  who  is  proposed  as  a 
witness,  is  attainted :  and  there  is  no  other  way 
by  which  he  can  have  an  opportunity,  in  a 
court  of  Justice,  to  avoid  that  attainder,  but  by 
being  bronj^bt  into  that  court,  and  asked.  What 
he  has  lo  say  wby  eiecution  should  not  b« 
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mwarded  against  bim,  opon  the  fouttdatioii  of  «re  proYed  by  teatimoDy  of  the  watocnoi;  iod 

bis  being  attainted  by  the  actP    The  law  gives  the  jury  give  their  verdict  upon  such  proofs: 

biai  a  Tight  to  oaake  his  defence  against  that  so  that  both  the  matters  of  fact  and  law,  if  any 
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denaand  of  eieoutiun.  He  has  done  il,  by 
averring  a  fact  of  a  surrender,  pursuant  to  the 
act ;  and  the  attorney  general  having  confessed 
that  fact,  it  appears,  that  the  witness  is  not  at- 
tainted ;  and  the  whole  is  (as  it  ought  to  be) 
entered  on  record,  which  is  the  proper  evidence 
of  his  not  being  attainted  ;  and  therefore  must 
be  proper  to  be  read  to  your  lordships,  to  an- 
swer an  objection,  founded  on  a  supposition, 
that  he  is,  though  the  prisoner  is  not,  nor  could 
possibly  be,  a  partv  to  it. 

L.  H,  S,  My  lord  Lovat,  You  have  heard 
what  the  managers  say ;  Do  you  now  insist 
upon  the  objection  to  the  reading  of  the  record  ? 
4>r  will  you  reserve  your  objection  to  the  wit- 
ness till  alter  the  record  has  been  read  f 

Lord  Lorvatn  I  desire,  that  it  should  not  be 
read. 

X.  If.  S.  Do  you  desire  that  your  counsel 
may  be  heard  to  that  question,  as  a  point  of 
Jaw? 

Lord  Lovat.    Yes,  T  do. 

Att.  Gen,  To  be  sure,  my  lords,  if  it  is  any 
thin^,  it  is  a  point  of  law  ;  but  your  lordships 
will  judge  whether  it  is  a  point  of  doubt;  and 
therefore  deserves  to  have  counsel  heard  to  it. 

L,  H.  S.  If  my  lord  Lovat  insists  upon  it, 
bis  counsel  must  be  heard  to  this  point. 

-  Mr.Porrei/«r.  My  lords;  1  am,  by  your 
lordships'  order,  assigned  counsel  to  the  noble 
lord  the  prisoner  at  the  bar,  to  advise  and  assist 
bim  in  matters  of  law.  The  objection  that  the 
noble  lord  has  made  to  the  reading  this  record, 
is,  That  it  is  grounded  upon  a  plea  of  Mr. 
Murray,  confessed  by  his  majesti^'s  attorney 
general,  to  which  the  noble  lord  is  no  party ; 
that  nobody  is  bound  by  that  confession  but  the 
crown;  and  consequently,  that  it  cannot  be 
read  against  the  noble  lord  at  the  bar.  And, my 
lords,  I  apprehend,  that  a  plea  resting  merely 
upon  the  confession  of  the  king,  and  which,  in 
fact,  may  or  may  not  be  true,  ought  not,  in 
point  of  law  or  justice,  to  conclude  any  party 
but  the  crown,  in  whom  alone  reskled  the 
|K>M  er  of  confessing  it. 

My  lords,  1  am  ready  to  acknowledge,  that 
the  law  of  England  gives  the  greatest  credit  to 
proofs  by  matter  of  record ;  and  that  they  are 
proofs  of  the  highest  nature :  but,  my  lords, 
there  is  a  great  difference  between  records 
grounded  upon  the  ooofessioa  of  the  party,  ai)d 
records  upon  verdicts. 

The  reason  is.  That  in  records  grounded 
upon  confession,  the  party  may  come  in,  and 
suggest  a  thing  that  is  true  or  false :  and  it 
would  be  extremely  hard,  in  regard  te  third 


arise,  being  fully  debated  and  determined,  it  is 
highly  reasonable  such  proceedings  should  be 
conclusive,  upon  the  maxim,  '  Expedit  reipub* 
'  licse  ut   sit  finis   litium ;'    since,  if  it  was 
not,  every  fact  might  be  called  in  question  over 
and  over  again :  and  so  courts  of  justice  would 
never  come  to  an  end  of  the  business  before 
thero.  .  My  lords,  the  distinction  that  I  make 
is  not  purely  of  my  own  imagination ;  your 
lordships  will  find  it  in  the  best  writers  on  the 
crown  law.    My  lord  Coke,  in  his  Srd  Inst.  fol« 
S81,  and  lord  chief  justice  Hale,  in  the  first 
volume  of  his  History  of  the  Pleas  of  the 
Crown,  fol.  36  J ,  tells  us,  That  if  a  teuant  in  fee 
aliens  his  lands,  and  then  is  attainted  of  treason, 
by  verdict  upon  an  indictment,  tsupposing  the 
offence  c6mmitted  before  the  mlienatwn,  the 
alienee  cannot  falsify  the  attainder,  upon  a  sup- 
position, that  there  was  no  treason  committed 
before  the  alienation;   but  that,  bad  the  at- 
tainder been  by  confeasioD,  the  alienee  might 
falsify  the  attainder  in  the  very  point  pi  tha^ 
treason,  there  being  nothing  oonclusive  done  by 
the  alienor.    This,  my  lords,  I  apprehend  is 
extremely  strong  to  the  present  purpose :  yoiur 
lordships  will  he  pleased  to  observe  how  tar  it 
goes;  it  respects  the  crown  in  point  ef  interest,  the 
lands  actually  forfeited  to  and  vested  in  the  crown 
by  the  attainder ;    which  ^et  being  grounded 
only  on  the  confession  of  the  party,  cannot 
operate  to  injure  a  third  person,  but  he  may  isl 
it  asid^  and  recover  bis  lands  again,  notwithr 
standing  the  record  by  which  it  appears,  that 
the  alienor  committed  treason,  and  sold  the 
lands  after  the    treaaon  actually  committed. 
My  lords,  I  am  aware  of  an  objection  that 
may  be  made :   it  will  perhaps  be  said,  that  it 
was  in  the  power  of  the  crown  to  have  folly 
established  Mr.   Murray's  credit,  by  taking 
another  method,  that  of  granting  htm  a  pardon ; 
which  would  have  removed  all  objection.    My 
lords,  T  grant  it  would ;  and  had  it  been  done, 
the  noble  lord  at  the  bar,  nor  bis  counsel,  wodd 
not  have  troubled  your  lordahips  with  any  ob- 
jections.   But,  my  lords,  there  is  a  very  wide 
difference  between  the  two  methods :  a  pardon 
takea  away,  as  lord  H chart  expresses,  both 
pmnam  et  reatum ;  it  obliterates  the  crime  u 
much  as  if  there  had  been  no  crime  at  all ;  and 
when  that  haa  been  once  declared  by  the  crown, 
it  is  oonclusive  to  all  people :  a  pardon  removes 
all  objections  to  the  person,  and  to  bia  character. 
But  the  present  case  is  extremely  different ; 
for  the  substance  of  Murray's  plea,  though  con- 
fessed by  the  attorney  general,  still  remains  a 
matter  of  doubt,  and  a  matter  of  evidence.   My 
lords,  that  Mr.  Murray  appeared  in  the  Court 


^lersmis,  who  may  be  injured  by  it;  I  say,  it    of  King's-bench,  that  be' pleaded  he  was  the 
would  be  extremely  injurious,  if  they  hail  no    person  named  in  t' 


method  to  be  let  in,  to  falsify  a  plea  thus  con- 
fessed. But  where  a  record  is  grounded  upon 
n  verdict,  and  judgment  given  thereupon,  the 
€aae  is  very  different,  because  there  is  always  a 
faUX  bearing  before  a  court  of  juitioe^  tbe  ftcts 


the  act,  so  £itr  is  true,  and  so 
iar  I  allow :  but,  my  lords,  notwithstanding 
be  pleaded  that  be  surren^lered  on  the  38tn 
June,  and  was  then  committed  to  prison,  this 
may  be  false ;  evidence  might  have  been  pre* 
duced  to  tbe  contrary  i  nodi  upon  that  efi- 
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dence.  It  miffbt  bare  awpcared,  that  he  did  not 
somDder  bmre  the  ISth  of  July. 

My  brds,  should  that  happen  to  be  the  case, 
in  what  condition  would  a  third  person  be,  were 
this  prooeedingp  to  be  oonclo8i?e  against  him  P 
It  is  a  maxim  in  law,  thst '  actus  \ef^u  nemini 
fadt  iojuriam.'  The  maxim  holds  equally 
strong  as  to  the  ads  of  the  crown ;  and,  if  our 
books  are  not  so  explicit  on '  the  latter  as  the 
former  head,  their  silence  proceeds  from  the 
great  modesty  of  our  laws,  which,  as  they  re- 
pose the  highest  trust  in  the  honour  and  justice 
of  the  crown,  won*t  suppose  its  prerogstiTC  will 
CYer  be  turned  to  the  subjects  detriment :  and 
indeed  right  reason  tells  us,  that  neither  the 
acts  of  the  crown',  or  of  any  party  whatsoever, 
ought  to  sffect  a  third  person,  who  was  a 
stranger  to  them,  and  who  has  had  no  oppor- 
tunity of  controverting  them. 

Bly  lords,  I  would  trouble  your  lordships 
with  a  rery  short  esse  to  illustrate  what  I  am 
contending  for :  a  copyholder  is  attainted,  and 
flics,  and  Uie  land  eschMts  to  the  lord :  suppose 
that  he  is  afterwards  taken,  and  brought  op  into 
the  court  of  King*s- bench,  and  there  pleads, 
that  he  is  not  the  man ;  and  that  plea  is  con- 
fessed by  the  attorney -general ;  would  this  be 
evidence  sgsiost  the  lord,  who  had  acquired  a 
property  in  the  land  by  escheat  ?  would  he  be 
conolnded  by  that  proceeding?  Would  the 
lenanty  by  sayiuq^,  I  have  pleaded  I  am  not  the 
man,  and  the  attorney  general  has  confssseil 
it»  avail  himself  against  the  lord  ?  My  lords, 
here  is  to  be  an  interest  divested  out  of  a  person 
by  a  iporn  confession  of  the  parties,  in  a  pro^ 
ceeding  to  which  he  is  a  stranger,  and  was 
never  admitted  to  litigate :  and  as  the  law  by 
escheat  would  not  be  concluded  in  the  case  I 
just  now  put,  I  do  not  see  any  distinction  can 
b^  made  between  that  and  the  present* 

The  noble  lord  at  the  bar  has  a  right  to  ob- 
ject to  every  person  attainted ;  and  that  right 
cannot  be  taken  away  by  any  proceeding  be- 
tween other  persons,  to  which  he  is  no  party. 

My  lords,  the  case  is  rather  stronger  here ; 
because,  by  the  same  reason  that  Mr.  Murray 
is  enabled  to  be  a  witness,  by  having  pleaded, 
that  he  surrendered  within  the  time  limited  by 
the  act,  and  that  plea  confessed  by  the  attor- 
ney-general, if  a  person  actually  attainted  by 
▼erdict  and  judgment  fwhich  is  the  highest 
kind  of  attainder)  should,  upon  any  occasion, 
be  brought  up  to  the  i^urt  of  King's-bench, 
and  asked  why  execution  should  not  Se  awarded 
against  him,  that  he  should  deny,  as  happened 
in  Okey's  Case,  bis  being  the  same  person,  and 
^  that  denial  be  confessed  by  the  attorney-ge- 
'  doraly  this  man,  whom  the  law  disables  bv  his 
attainder  for  an  offenoe  of  the  highest  kindv 
from  giving  testimony  in  any  case,  the  Attorney 
General  would,  by  his  bare  confession,  restore 
to  credit,  and  enable  to  give  evidence  in  any 


This  would  be  investing  the  attorney  general 
with  a  legislative  power ;  and  that,  I  believe, 
your  lordshipa  wul  S4arcf ly  think  proper  or 
iVMonable, 


Mr.  Ford,  My  lords ;  I  am  likewise  assigned 
of  coonser  for  the  noble  loid  at  the  bar.  And^ 
the  question  before  your  lordships  is,  whether 
the  record,  now  produced,  can  ne  received  in 
evidence  to  repel  the  objection  that  arises  from 
the  late  act  of  parliament  to  Mr.  Murray's 
evidence  ? 

By  that  statute,  he  is  actually  attainted,  un- 
less he  surrendered  before  the  13th  of  July 
1746;  and,  if  atUtnted,  it  is  admitted  by  the 
{gentlemen  of  the  House  of  Commons,  that  he^ 
IS  incapable  of  being  a  witness. 

My  lords,  the  great  consequence  of  qnestiona 
of  this  nature  is  obvious  to  every  one,  the  jus- 
tice of  all  judicial  determinations  depending" 
entirely  on  the  Teracity  of  witnesses,  who  are 
to  prove  the  Acts,  upon  which  such  determine- 
tions  are  to  be  founded :  and  there  can  scarcely 
arise  a  question  relating  to  evidence  of  greater 
importance  to  any  man,  than  the  prnent  to 
the  noble  lord  at  the  bar,  whose  estate,  life,  and 
honours,  depend  on  the  evidence  that  may  he 
received  against  him ;  and  therefore  your  lord- 
ships will  be  particularly  cautious  that  he  shall 
not  he  affected  by  any  but  legal,  unexceptiona- 
ble witnesses; 

As  to  the  record  now  offered  to  be  read,  il 
consists  only  of  a  plea  by  Mr.  Murray,  that  he 
surrendered  in  due  time ;  which  Mr.  Attorney 
General  has  thought  proper  to  confess.  And 
it  is  argued,  that  this  plea  and  oonfesskm  ara 
proper  evidence,  that  such  surrender  was  made, 
and  the  provision  of  the  act,  so  far  as  concerna 
Mr.  Mnrrsy,  absolutely  defeated. 

My  lords,  how  far  such  a  proceeding  may 
bind  the  crown  n  not  material  in  the  present 
question;    but  whether  it  shall  conclude  tba* 
noble  prisoner,  who  is  an  absolute strsnger  to  it, 
and  who  never  had  any  opportunity  of  contest- 
ing the  truth  of  the  fact;  is  of  the  utmost im<* 
portance.  The  Attorney  General,  by  his  office, 
prosecutes  and  defends  the  causes  ot  the  crown, 
and,  as  such,  may  make  many  admissions  Uy 
bind  the  crown ;  but  it  would  be  extremely  in* 
convenient,  if  such  admissions  should  concluda^ 
any  body  else.    In  some  cases  they  are  totally 
disregarded ;  and  therefore,  if  things  are  con« 
feased  as  errors  in  a  record,  which  appear  not ' 
to  be  errors,  the  Court  where  such  record  i» 
depending,  is  bound  to  give  judgment  against 
such  confession,  and  according  to  law. 

8o,  if  a  matter  of  fact  is  offered  to  be  ad* 
mitted,  which  the  Court  knows  to  beotherwise, 
it  seems  to  be  their  duty  to  reject  such  admia-    / 
sion ;  and  therefore  suppose,  upon  the  stotutair 
of  Edw.  6,  one  outlawed  for  treason  should  hm 
broogfat  into  the  King*s-bench,  in  order  tobava 
execution  awarded  upon  the  outlawry,  anil   _ 
should  plead  what  the  Court  knows  to  be  false, 
that  he  surrendered  himself  within  the  year  t» 
the  chief-justice,  according  to  that  statute,  and   ^ 
the  Attorney  General  shouki  he  disposed  tocon* 
fees  it,  ought  not  the  Court  to  refect  such  an  ad« 
mission  ?  Or  must  they  be  concluded  by  whal" 
is  well  known  to  be  untrue?   Certainly  th^ 
Court  would  not  suffer  such  an  attempt  to  pre*^ 
vail. 
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In  the  prtteot  case,  tbere  is  nothui|f  oflfiand 
to  yoar  lordtbips  to  pi^re  Mr.  Murav'a  oar* 
roDder,  bat  ibe  reconl  of  wbat  passed  betweoQ 
bim  and  tbe  Attorney  General  lo  tbe  Eong'a- 
beocb  ;  and  if  this  record  is  pennttled  to  be 
md,  thongb  the  contents  of  it  sboiild  be  ab- 
solutely untrue,  yet,  wben  once  read,  it  will  be 
coBcluaif  e  endence  of  tbe  fact  it  isaports,  and 
no  proof  can  be  admitted  to  contcadiot  it;  and, 
if  it  is  evidence  to  be  received  on  tbis  oocasion, 
it  must  be  evidenoe  in  all  courts,  and  on  all 
occasions,  where  a  qoestion  may  arise  about 
Itr.  Murray 'a  attainder. 

My  lords,  Mr.  Murray  may  have  estates, 
which  by  tbe  custom  of  ibe  manocs  where  they 
lie,  or  by  the  grant  of  tbe  crown,  may  belong 
to  the  lords  of  those  manors*  If  his  surrender 
was  not  made  in  proper  time,  all  suoh  estates 
ere  forfeited  tosoch  lords ;  and  yet,  if  thie  re^ 
cord  k  to  be  admitted,  it  will  be  evidence^  that 
cannot  be  oontradioted  by  themY  and  must  di- 
vest those  rights  end  estates,  which,  by  this 
attainder,  they  were  lawfully  entitled  to. 

But  tbe  mischief  of  permitting  such  a  reoord 
to  be  read  will  i|Ot  stop  here :  for  purchasers 
likewise  roust  be  concluded  by  it ;  and  there- 
fere,  thoQ^b  lands  may  hate  been  long  suice 
sold  and  emoyed,  under  a  title  arising  mm  an 
attainder  of  the  same natare  with  Mr.  Murray's, 
yet,  if  this  amicable  proceeding  between  the 
attorney  geneial  and  tne  party  attainted,  is  to 
prevail,  no  purchaser,  even  at  any  distance  of 
time,  can  be  secure. 

In  this  light,  the  iKnnt  seems  of  very  ezten« 
sive  consequence :  for  it  b  to  give  the  king's 
attorney  power  to  do  more  by  the  admisswn  of 
a  fact,  wtiich. perhaps  may  not  be  true*  than 
tbe  ting,  by  a  pardon,  can  effect:  for  the 
king's  perdon  cannot  restore  lands  foHeited 
te  othem;  whereas,  if  the  present  attempt 
sbenld  succeed,  the  riffhts  and  titles  of  stran- 
gers may  be  destroyed,  though  never  se  justly 
ftttttded. 

My  lords,  whether  Mr.  Murray  surrendered, 
or  not,  is  a  matter  of  fact  capable  of  proof,  is  a 
fact  of  the  utmost  importance  to  the  prisoner ; 
and,  therefore,  as  the  rule  of  law  is  general, 
that  nothing  done  or  transacted  between  two 
persons  shall  prejudice  a  third,  who  does  not 
concur  in  the  act,  nor  has  an  opportnoity  of 
contradicting  it,  the  present  reoora,  which,  for 
any  thing  apparent,  may  be  an  entire  fiction, 
ought  not  to  be  received. 

And,  my  lords,  supposing  there  was  a  possi- 
bility of  proving  this  fact  by  matter  of  record, 
yet,  by  the  constant  rule  of  evidence,  the  re- 
cord produced  seems  improper  to  be  read ;  be- 
canse  it  is  not  the  best  evidence  the  nature  of 
tiie  thing  will  admit  of,  and,  for  that  reason, 
is  not  the  proper  record  to  prove  the  point  in 
,  question. 
-  That  the  judge  or  jnstkse,  to  whom  Mr. 
Murray  suirendered  himself,  made  a  record  of 
such  surrender,  cannot  be  doubted.  'It  was  his 
duty  80  to  do,  and  must  be  presumed  to  have 
been  done ;  and  therefore,  if  this  fiict  is  proper 
to  be  proved  by  any  recordi  the  original  made 


by  such  magistrate,  who  took  tfas  surrender^ 
ought  to  be  poduced. 

My  lords,  it  may  be  said,  this  rscord  in  Qoee- 
tion  imports  an  admission  hj  the  proper  officer 
of  the  crown,  of  a  fact  whieb  he  must  be  sop* 
posed  to  have  inquired  into^  and  baa  therefore 
admitted,  because  be  finds  it  to  be  true. 

My  lords,  this  answer  might  have  beea 
given,  if  Mr.  Attorney  had,  at  this  bar,  oflhred 
originally  to  confess  the  same  thing. — ^And 
suppose  the  reoord,  now  attempted  to  be  read, 
hsMi  never  existed ;  and,  upon  an  objection  to 
Mr.  Murray's  testimony,  the  Attorney  General 
had  said.  Here,  1  have  the  king's  warrant  to 
confess,  tliat  he  surrendered  before  the  19tk  of 
July; — would  your  lordships  have  received 
auch  an-  admission  ?-»Woiild  you  eonelode 
vourselves  by  tlie  confession  of  a  fact,  without 
knowing  whether  it  was  so  or  notP — WooM 
the  Court  have  sufiered  the  force  of  an  act  of 
parliament  to  have  been  defeated  by  such  an 
acknowledgment? — ^Or,  would  not  clear  and 
positive  pr6of  have  been  required  of  an  aetual 
surrender  ? 

My  lords^ifitoonld,  upon  wbat  reason,  can 
such  a  oonfessifm  in  tlie  K.ing's-bench,  in  an 
inferior  court,  in  tbe  absence  of  the  prisoner, 
who  may  be  prejudiced  by  it,  be  leceived  in 
evuienoe  against  him  ?— If  it  is  true  that  Mr* 
Mnrrav  surrendered  in  proper  time,  it  may 
be  easily  proved ;  if  it  is  not,  the  present  me-^ 
thod,  b^  which  it  is  attempted  to  be  proved,  is 
a  certain  one  to  draw  tbe  Court  into  an  error 
about  it— Your  lordships  must  perceive  tbe 
danger  of  aUowing  such  a  proceeding;  how 
miscliievooB  it  may  be  to  the  prisoner,  to  lords 
of  manors,  to  purchasers,  to  all  strangers,  who 
never  can  have  an  opportunity  of  disputing  Uie' 
truth  of  it:— Andtberefbre,  whatever  effect  it. 
may  have  between  the  crown  and  Mr.  Murray,- 
it  is  hunftbly  submitted,  that  it  ought  not  to  be. 
read  against  the  lord  at  the  bar. 

Mr.  Hamiiton  Oorifm.  My  lerda;  I  haw 
likewise  the  honour  to  attend  your  lonlships,  as 
one  Of  the  counsel  fbr  tbe  noble  lord  at  the  ber, 
whose  province  it  is  to  lay  before  your  lord- 
ships, nnd  enforce^  with  all  humble  submission, 
what  may  occur  to  them  in  his  favour  in  point 
of  law :  but  the  two  learned  gentlemeui  vHio 
have  gone  before  roe,  have  spoken  so  fully,  and 
dischaiged  their  duty  so  well,  that  I  should 
trespass  upon  your  lordships'  time,  and  also  do 
them  injustice,  if  I  consumed  much  of  it. 
Besides,  thy  lords,  I  am  too  diffident  of  my 
own  abilities  to  speak  long  upon  a  question, 
which  is  involved  in  tbe  particnlar  laws  of  this 
country ;  and  therefor^  1  shall,  with  your  lord- 
ships' indulgence;  confine  my  end^vours  to 
serve  m v  client,  to  a  fbw  general  observationt, 
which,  1  humbly  think,  must  naturally  occur 
to  every  man  upon  that  point,  which  the  noble 
lord  at  tbe  bar  has  taken  the  liberty  to  propose 
to  your  lordships  by  way  of  objection. 

The  noble  prisoner  at  th^  bar  has  objected, 
that  Mr.  Murr«3r  is  not  a  competent  witnesa 
sgainst  bim ;  or,  in  other  words,  tnat/acoordini^ 
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to  therulw  of  iMr^hb^ridkMe  oof  bt  not  to  br  1 
receiwd.  And,  to  iMWteio  tiMl  podtioii,  he 
Ims  laid  down  aoolbcrv  nanMlyytliat  thftfooord 
•f  tbaCottH  of  Kiag^s4MMb,  wbicb  prooteda 
Mgly  apoB  tiM  bore  adniKMMi  of  bit  n^osty 's 
attorney  fgemtnA^  UDfapported  by  any  proofs 
oogbt  not  to  be  read  aa  evidence  of  Mr.  Mar« 
my 'a  asrrender,  ao  aa  to  qoalify  bim  to  give 
evidence  npon  tbis  triaL 

Aa  to  tbe  ftrat,  1  bnoibly  apprebend  it  to  be 
whotly  uooeoeaaary  to.  nae  any  argumeata  to 
prove,  that,  if  thoae  proceedings  in  the  King'a- 
bench  did  not  stand  in  tbe  way  of  tbe  nolile 
lord  at  tbe  bar,  Air.  Mavmy  mnet,  of  coone, 
have  been  Fojected  aa  an  iaeooipeteat  witnesa. 

It  remaiaa  therefore  only  to  be  oonaidered, 
wbother  aoch  praoeedinga,  tninaaeted  only  be* 
tween  tbe  crown  and  Mr.  Murray,  can  affect 
the  intereat  of  a  third  penon. 

My  lords,  tbe  conaeqoeBoea  of  thia  qnaatioa 
are  of  the  greatest  iiaportance  to  the  subjeols 
io  general;  and  akbough  the  noble  lord  is 
novo  iBMnediately  conoeraed  in  it,  yet  if  it 
sboiikl  bo  determined,  that  thia  is  proper  evi- 
dence  to  affisct  him,  the  like  evidence  most  be 
recnved  ajninst  every  other  anlgect  of  Great 
Britain ;  for  tbe  law  cannot  distinguish  between 
bins  and  others :  and  I  beg  leave,  my  lorda,  to 
aay,  that  it  eppeaii  from  the  authorities, 
which  have  been  cited  by  the  other  gentlemen, 
and  which  have  alwaya  been  consimred  as  of 
the  ^ateat  weight  in  thia  coontry,  that  the 
admisaion  of  the  attorney  general,  orany  other, 
eannot  affect  a  third  person ;  and  I  take  it,  roy 
lorda,  to  be  a  general  estabfished  rule,  thai 
the  intereat  of  one  cannot  be  affscted  by  the 
admiaaion  of  another. 

My  lorda,  1  apprehend,  that  roy  lord  Cokeys 
•ease  of  this  matter  is  so  extremely  clear  and 
obvioM^  that  it  reqoirea  no  expfamation ;  and 
ao  is  the  opinion  or  another  great  lawyer,  my 
lord  chief  loatioo  Hale. 

Mv  lords,  the  law  gives  an  opportunity  to 
fhlaiiy  the  vefdiot  of  twelve  men,  where  a 
third  pnrty,  f^m  the  want  of  it,  may  be  io- 
jofed  only  in  a  pecuniary  matter ;  how  much 
more  reaaonaMe  is  it  therefore,  that  this  kind  of 
agreement  ahould  be  aet  aaide,  and  held  of  no 
oonseqoence,  in  a  case  where  the  lifo,  fortune, 
and  honoor,  of  a  noMe  lord  ia  concerned  f 

My  lords,  1  would  humbly  ask,  what  kind  of 
aoquittal  was  tbb  f  Not  an  acquittal  by  ver- 
dict, the  legal  acquittal  in  this  kingdom ;  but 
by  a  bare  consent ;  a  consent  that  surely  baa 
not  force  enough  to  repeal  an  act  of  parlia- 
ment. 

My  lords,  the  onlr  way  the  act  of  parlia- 
ment left  for  Mr.  Murray  to  avoid  the  con- 
seqnenoea  of  an  attainder,  was  the  performance 
of  a  condition ;  that  is,  surrendering  himself 
within  a  time  limited.  - 

I^w,  I  would  suppose  that  this  act  had 
been  a  deed  granting  an  estate  on  a  certain 
condition,  moat  not  that  condition  have  been 
performed  truly  and  effectually  ?  Certainly,  it 
must,  by  tbe  rule  laid  down  by  lord  Coke. 
Shall  not  acta  of  parliament^  therefore,  be  as 


slHolly  oomplied  with  as  ooasflMm  deed^  and 
conveyances  f  Surely  the  gentleoMo  of  th« 
Housaof  Commaaa  wiM  hardly  deny  it  Goap* 
aequeatly  tbe  attorney  general  could  net,  by 
aay  ooaaeat  of  his,  make  thia  record  io  tha 
&ing'a-beDob  tiatamovnt  to  an  aotaal  sQi^ 
render. 

Suppoae,  my  lords,  tbaact  had  attainted  Mn 
Murray  of  felony  instead  of  treason,  coak^  this 
admission  of  Mr.  Attorney  General  have  da^ 
prived  the  lord  of  the  landa  whieb  weald  bavtf 
escheated  to  bim  ?  No,  my  lords,  it  could  not^ 
if  any  regard  ia  to  be  paid  to  tha  rulo  kud 
dowa  ia  5  Coka  96,  that  tbe  estateaof  tlunf 
persons  shall  not  be  divested  by  odofiable  o# 
covinono  paymania,  but  by  such  ns  are  truo , 
and  dfeotual.     And  what  are  payments  but 

Cirformancea  of  eonditians  ?  And  th^  aana^ 
w  that  guides  one,  will  the  other. 
Tbe  foctianat  astho  record  stataaits  th^ 
atlaraey  gcnoral'a  conaant,  which  ia  the  fiat 
for  this  record,  was  a  coasent  after  the  im^ 

Kaohment  of  the  nobia  lord*    I  wish  it  rather 
d  preceded  it. 

My  hirda,  if  Mr.  Mnrray  had  held  by  copy* 
hold  from  the  noble  lord  at  the  bnr,  and  had 
been  attmated,  tha  noUe  lord  would  have  beev 
intitled  to  the  eschoat  or  forfeitmv  of  thostf 
lands ;  and  no  admission  of  the  attorney  gene-^ 
ral's  could  defeat  him  of  it,  any  more  than  it 
could  in  tha  case  of  a  forfeiture  of  lioids  in  a- 
county  palatine,  where  the  grantee  of  the* 
crown  became  intitled  to  the  benefit  of  it. 
Shall  therefore,  nAy  lords,  such  admission  be 
ptt'mitted  to  a^Bct  the  life,  honoor»,  and  for* 
tone  of  the  noble  lord  at  tbe  bar  P  or,  indeed,, 
of  any  other  in  his  unhappy  aituation  P  No, 
surely ;  for  it  la  against  the  common  known 
priaciBlea  of  law,  alid  of  reaaon  too,  that  a  man' 
shall  DO  attainted  as  to  some  circnmstanctfs, 
and  free  fVom  attainder  aa  to  others ;  that  her 
shall  be  incapable  to  hold  his  lands  or  chattels, 
and  yet  be  restored  in  credit,  so  as  to  aflfect  the^ 
lifo  of  an  ibnooent  man  ;  for  such,  tiH  ctavic- 
tion,  every  one  is,  by  law,  presumed  to  be:  f 
say,  my  loids,  this  ia  a  construction  so  unpre- 
cedented and  new,  that,  we  hope,  it  will  never' 
receivo  the  sanction  of  your  lordships. 

My  Idrdb,  I  hope  your  tordships  will  never 
countenance  tbe  admission  of  such  an  evi- 
dence, an  evidence  who  is  so  strongly  agitated; 
by  tbe  hope  of  pardon,  and  foar  of  pniiisbment, 
that,  to  procure  the  one,  and  avoid  tbe  other, 
he  may  give  up  all  sense  of  hononr,  humanity, 
andjuatice. 

My  lords,  as  the  leamod  gentlemen,  who 
sp<Ae  before  me  on  tbe  same  aide,  have  made 
it  unnecessary  for  me  to  add  any  thing  more,  I 
shall  not  give  yoor  lordships  any  farther  troublo' 
at  present ;  and  I  beg  your  lordships'  pardon 
for  that  which  I  have  already  given  yon.   But, ' 
if  any  reply  should  be  necessary  to  what  shall  • 
be  oflfered  by  the  gentlemen  or  the  Rouse  of 
Commons,  I  hope  we  shall  have  your  lord- 
ships' indulgence. 

Jjord   High   Steward,    Gentlemen  of  the 
House  of  Commons,  you  may  proceed. 
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AUomiBy  General.  My  lords ;  Tbe  mana- 
^txn  do  DOt  dispute  the  prisoner's  rig^ht  to  any 
good  objectioD  agaiost  the  competency  of  the 
witness,  or  insist,  that  it  is  not  equally  proper 
before  your  lordships  on  this  impeachment,  as 
it  would  be  on  a  trial  in  tbe  ordinary  courts  of 
justice.  But  they  dispute  the  Talidity  of  the 
oigectioo,  upon  ita  own  proper  legal  foundation. 

As  tbe  objection  is  to  tbe  reading  this  record, 
tbe  mere  stating  of  the  question  will  bean 
answer  to  it,  and  obviate  or  refute  every  argu- 
ment used  in  support  of  it. 

The  original  objection  was  sgainst  Mr. 
Murray's  being  examined  as  a  witness,  upon 
the  suppodtion  of  his  standing  attainted  of 
hi^h  treason  by  tbe  late  act,  in  not  surrendering 
within  the  time  prescribed.  Tjie  managers 
allowed  the  consequence,  if  tbe  allegation  of 
his  attainder  were  true,  as  that  would  render 
him  in&mons,  not  as  it  would  prove  him  guilty 
of  treason ;  for  the  guilt  alene,  without  the 
attainder,  would  not  render  him  incompetent, 
it  being  a  elear  estabVisbed  point,  that  even  a 
particept  criminis  may  be  a  witness,  to  prove 
the  guilt  of  those  who  joined  with  him  in  the 
same  crime :  and  your  lordships,  in  the  late 
trial  of  the  lord  Balmerino,  admitted  that  sort  of 
eTidence.  But  the  managers  answered  the 
objection,  by  denying  tbe  attainder ;  and  pro- 
duced this  record,  to  shew  the  surrender  pur- 
suant to  the  act,  which  attaints  him  only  on 
condition  of  his  not  surrendering  within  the 
time  limited.  This  record  is  of  a  proceeding 
commenced  on  tbe  part  of  tbe  crown,  on  the 
foot  of  this  very  act,  in  the  proper  court  of 
justice,  against  the  witness,  and  defended,  on 
the  part  of  the  witness,  by  this  surrender; 
and  that  defence  and  surrender  confessed  by 
the  attorney  general,  by  warrant  from  the 
crown ;  and  this  allowed  by  the  Court,  who, 
instead  of  awarding  execution  against  him,  re- 
manded him  to  prison,  where  he  now  remains 
forthcoming  to  justice,  according  to  the  act. 

Now,  to  say  that  such  a  record,  relating  to 
tbe  precise  point  in  question,  cannot  be  read 
to  disprove  the  supnosed  attainder,  and  support 
the  competency  or  the  witness,  would  be  to 
deny  one  of  the  first  principles  of  evidence  ; 
aiid  therefore  the  counsel,  aware  of  the  absur- 
dity,  have  not  ventured  in  terms  to  assert  a 

{»ropo8ition  so  contrary  to  the  known  law  of  the 
and,  as  that  such  a  record  is  not  proper  to  be 
read ;  but  seem  rather,  in  the  way  of  argument, 
to  deny  tbe  consequence  of  it  wnen  read,  and 
liave  insisted  on  reasons  that  teud  to  shew  that 
it  is  not  conclusive  evidence ;  and  therefore* 
that  the  fact  of  the  surrender  may  be  still  con- 
troverted by  evidence  on  the  side  of  tbe  pri- 
soner, rather  than  that  it  is  no  evidence  at  all. 
Though  this  is  more'properiy  a  subsequent 
question^  and  a  very  different  one  m  its  nature, 
yet,'  in  the  present  case,  it  is  really,  and  in 
effect,  the  same,  and  tbe  necessary  consequence 
of  the  other:  for  to  insist,  that  this  record  is 
not  conclusive  proof  of  Mr.  Murray's  not  be- 
iog  attainted  by  that  act,  must  proceed  on  this 
fuppositioOf  that  ha  may  still  be  hdd  attainted 


under  the  act,  notwithstanding  this  record. 
But,  I  presume,  your  lordships  will  upon  no 
terms  be  induced  to  admit  of  that  suggestion, 
when  it  is  considered,  that  the  certain  effect  of 
it  must  be,  that  he  may  be  called  up  again  fof 
execution,  and  put  a  second  time  on  the  defenoa 
of  bis  life  against  the  same  charge. 

But  to  consider  the  grounds,  on  which  the 
objection  has  been  attempted  to  be  supported, 

There  are  two  general  reasons  insisted  on  ; 
one,  that  the  surrender  insisted  on  in  behalf  of 
the  witness,  when  he  was  brought  before  th« 
Court  of  KingVbeoch,  was  neither  proved  to 
the  Court,  nor  found  by  a  jury  ;^  but  only 
confessed  by  the  attorney  general :  the  otlier, 
that  the  noble  lord  was  himself  no  party  to 
tbe  record;  and  therefore  not  to  be  affected 
by  it. 

As  to  the  first,  in  order  to  support  that  rea- 
son, a  distinction  is  attempted  to  be  set  up  be« 
tween  the  case  of  a  fact,  on  which  a  judgment 
is  grounded,  appearing  bra  verdict  on  evidence, 
and  where  it  appears  only  by  the  confession  of 
the  party ;  and  it  is  said,  tnat  in  the  former 
case  it  may,  but  in  tbe  latter,  cannot  be  con-, 
elusive  to  any  other  persons  bat  those  what 
were  parties. 

And,  for  this  purpose,  the  authorities  of  my 
lord  chief  justice  Coke  and  lord  Hale,  aaid 
others,  are  cited,  to  shew  the  difference,  in 
point  of  consequence  to  third  persons,  betweea 
an  attainder  by  verdict,  or  by  confession ;  that, 
in  the  one  case,  the  crime  may  be  disputed  by 
a  purchaser  under  the  attainted  person ;.bui, 
in  the  other,  it  cannot,  though  the  time  of  tha 
commission  of  it  msy. 

It  will  be  unnecessary  for  me  to  enter  mi- 
nutely into  the  nice  disquisition,  how  far,  and 
for  what  purposes,  the  crime  appearing  on  an 
attainder,  may  be  controverted  bystrangere, 
whose  interest  is  affected  by  it;  because  I  am 
satisfied  your  lordships  will  see,  that  the  distino- 
tions  on  that  head  are  totally  foreign  to  tha 
present  question;  and  one  single  oMervatioii 
would  be  sufficient  to  make  that  manifest! 
that  is,  that  none  of  the  cases  cited^  or  that 
can  be  cited,  prove,  that  any  stranger  can  con- 
trovert tbe  attainder  itself,  whether  founded  on 
a  verdict  or  confession,  or  by  default ;.  and  it 
is  tbe  attainder,  and  not  tbe  crime,  that  is  tha 
only  material  thing  on  the  present  objectioo. 

AH  that  will  be  necessary,  therefore,  upoa 
this  point,  will  be  to  shew,  that  the  confession, 
in  this  case,  binds  the  crown ;  and  that,  if  it 
does,  there  is  no  attainder.  The  inference  will 
then  follow  of  course,  that  the  record  may  ba 
read,  to  prove  Murray  not  attainted,  aa  the  pre- 
cise point  to  be  proved  in  answer  to  the  objeo- 
tion  to  his  competency. 

The  authority  of  the  attorney  general  to  con- 
fess  the  truth  of  the  plea  of  surrender,  has  not 
been  directly  denied  by  the  counsel;  but  aa 
they  have  seemingly,  in  consequence,  done  it, 
and  tbe  clear  establishment,  of  that  right,  in 
this  case,  will,  by  certain  infecence,  establish 
the  right  to  read  this  record,  1  shall  state  a  lit- 
tle to  yoiir  lordships  how  that  authority  ataadsi 
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upon  the  nature  aDd  reason  of  the  tbiDg*,  and 
the  known  cooslant  practice. 

The  law  and  constitotioD  has  intrusted  the 
crown,  as  the  execttti?e  power,  with  the  pro- 
secution of  crimes ;  and  thoiigb  oftentimes 
Boch  prosecutions  are  carried  on  by  prirate 
persons,  even  those  are,  for  the  most  part,  in 
tb*  name  of  the  crown. 

But  those,  as  well  as  civil  suits,  may  be 
commenced  sometimes  without  a  just  founda- 
tion, and  the  party  sued  may  have  a  just  de- 
finice  to  the  one  as  well  as  the  other.  Where 
that  appears,  it  is  equally  just,  in  hotb  cases, 
to  put  a  stop  to  tbfem ;  and  as  a  subject  plaintiff 
may  confess  the  iefendant's  plea ;  so  may  the 
crown,  by  the  attorney  g^eneral,  its  proper 
officer,  confess  the  prisoner's  defence ;  and  such 
confesBion,  in  both  cases,  is,  and  oug^ht  to  be, 
both  in  law  and  natural  justice,  a  security 
against  future  action  or  prosecution  for  the 
same  cause.  Nor  is  there  any  reason  that  can 
be  given  for  the  power  in  the  case  of  a  subject, 
but  what  will  bold  equally  strong,  and  stronger, 
in  the  case  of  the  crown,  as  there  could  not  be 
a  greater  grievance  to  the  subjects  in  general, 
than  to  have  it  established  as  a  rule,  that,  when 
once  a  criminal  prosecution  is  commenced,  the 
defendant,  how  innocent  soever,  or  how  witling 
soever  to  make  satis&ction,  must  be  put  to  the 
vexation  of  a  trial,  or  the  charge  of  a  pardon, 
which  might,  in  many  cases,  bo  bis  ruin.  And 
faow^slraoge  would  it  appear  to  say,  that  the 
king  might  not  do  the  same  justice  to  inno- 
cence^  that  every  honest  man  would  do  ?  or 
that  he  might  not,  for  such  wise  and  gracious 
reasons  as  would  induce  him  to  fprant  a  pardon 
after  sentence,  stop  the  proceeduigs  in  the  or- 
dinary course  of  law,  betore  they  come  to  sen* 
4enc«? 

To  avoid  tliese  absurdities,  the  law  intrusts 
the  proper  officer,  the  attorney  general,  with 
the  power  of  confessing  a  defendant's  plea, 
where  it  appears  to  be  true,  in  charges  of.  a 
lesser  nature,  and,  in  the  higher,  by  the  im- 
mediate warrant  of  the  crown ;  and  such  con- 
fession has  the  effect  it  ought  to  have  of  an 
absolute  discbarge;  and,  I  should  imagine, 
nobody,  who  thinks  of  it  for  a  moment,  would, 
for  the  sake  of  the  subject,  wish  it  otherwise. 

And,  my  lords«  this  has  been  the  constant 
practice,  not  only  in  criminal  prosecutions,  pro- 
perly so  called,  but  in  all  crown  causes  even 
tor  civil  rights :  and  whoever  has  had  the  ho- 
nour of  serving  the  crown  in  the  office  of  at- 
tomev  general  must  have  eased  the  subject  on 
that  head,  when,  on  applications  by  the  parties 
sued,  and  attendances  by  the  officers  of  that 
branch  of  the  revenue  which  is  in  question, 
the  plea  has  appeared  to  be  a  just  one,  and  both 
the  crown  and  the  subject  find  their  account  in 
this  method  of  proceeding,  in  the  ezpence  and 
delay  that  are  saved  by  it ;  and  such  confession, 
being  recorded,  has,  to  all  intents,  the  same 
•ffeci,  as  if,  on  issue  joined,  a  jury  had  found 
the  fact  to  be  wh^t  the  attorney  general  god- 
faMcd. 

*Th«  pnictiet  if  the  fanftin  onniiiil  €«fct, 


where  the  attorney  general  confesses  the  plea, 
whether  it  be  to  the  merits  of  the  charge,  or  only 
in  order  to  let  the  defendant  into  an  opportunity 
of  trying  those  merits. 

There  is  one  sort  of  case  frequently  happens, 
very  parallel  to  the  present,  where  a  person  is 
outlawed  for  treason  or  felony,  which  amounts 
In  law  to  an  attainder  for  the  crime,  and  equally 
affects  tbe  party,  both  as  to  his  life  and  estate, 
as  on  a  verdict.  The  party  having  no  way  of 
coming  at  the  trial,  but  by  reversing  the  out- 
lawry by  writ  of  error,  which  cannot  be  al- 
lowed without  his  majesty's  consent,  it  is  a  fre- 
quent practice  to  apply  for  that  induleence ; 
and  it  is  very  easily  granted,  prpvided  there 
has  been  no  great  delay.  If  the  party  as- 
signs an  error  in  fact,  as  he  may,  tbe  attorney 
general  confesses  it,  if  true ;  and  the  outiawry 
IS  reversed,  and  the  attainder  avoided  by  it. 
And  no  one  ever  doubted  but  the  record  ofthat 
reversal  is  conclusive  proof  of  his  not  being 
attainted. 

Nay,  tbe  crown  has  sometimes  directed  the 
attorney  general  to  confess  errors  in  fact,  as  tbe 
party's  being  beyond  sea  at  the  time  of  the 
outlawry,  which  nave  not  been  true ;  only  that 
he  may  have  an  opportunity  of  taking  his  trial, 
and  not  suffer  for  a  default  in  not  appearing 
only.  And  no  lawyer  ever  said,  that  such  a 
confession  was  not  as  effectual  to  avoid  the 
outiawry,  as  the  verdict  of  a  jury  impannelled 
to  try  it 

And  if,  in  the  present  case,  the  truth  was, 
that  Mr.  Murray  did  not  actually  surrender^ 
but  was  apprehended  before  the  day ;  and  that 
should  be  thought,  in  strictness,  not  a  oom- 
pliance  with  the  act ;  and  the  attomev  general 
was  now  prosecuting  for  the  crown  oni  v ;  I  be- 
lieve he  would  be  under  no  difficulty  or  owning 
the  truth,  or  apprehensive,  that  your  lordships 
would  say,  that  the  oonfiMsion  was  either  il- 
legal or  unequitable :  or  that,  when  the  end  of 
the  act  was  answered,  by  Mr.  Marray*8  being 
ready  to  take  his  trial,  it  was  not  agreeable  to 
his  oiigesty's  royal  justice  and  clemency,  to 
remove  the  only  impediment  to  his  having  it. 
Nor  can  the  exercise  of  this  power  be  ob> 
jceted  to  from  any  reasons  but  what  would 
equally  affect  the  exercise  of  that  great  and 
excellent  prerogative  of  pardoning. 

What  I  have  now  said  will  fully  shew,  that 
the  cases  cited  are  not  appUcable  to  the  present : 
They  are  the  cases  or  innocent  purchasers, 
whose  estates  were  to  be  loet  by  tbe  subsequent 
attainder,  and  supposed  j^ltof  the  vendors. 

It  wouM  be  unjust  in  itself,  not  to  give  them 
an  opportunity  of  defending  their  property, 
by  controverting  the  hd  on  which  it  oopoidcd. 
The  law,  in  conformity  to  natural  justice,  gives 
them,  in  some  cases,  liberty  of  disputing  the 
crime  in  itself,  where  the  conviction  is  by  con- 
fession ;  and  the  time  of  the  commission,  whcro 
it  is  by  verdict :  But,  in  those  caaes,  the  ques- 
tion was  a  matter  of  property  between  the 
crown  and  an  innocent  subjeot,  and  depended 
on  the  crime  being  committed  before  or  after 
thepordieeev  andnotnerdy  onthosttaiatet 
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srhich  would  tUmd  goad^  let  that  question  be 
determined  either  way ;  but,  in  the  present 
case,  the  quettiou  is  on  the  incompeteno;^  of  a 
witness,  which  depends  solely  on  his  attainder, 
And  not  on  the  reality,  or  time,  of  his  crime. 
Therefore,  to  make  a  parallel  ease,  it  must  be 
«aid,  that  if  the  attorney  general  had  confessed 
m  plea  of  not  goilty  to  an  indictment  of  treason, 
and  the  prisoner,  being  thereupon  acquitted, 
«hoaU  be  brought  as  a  witness  either  in  a  cri- 
•miaal  or  civil  suit,  his  competency  might  be 
<»hjaoted  to,  and  the  objection  supported  by 
|Mroof  of  his  actual  guilt :  But  Ibis  cannot  tie 

fretended  ;  the  contrary  is  so  e>ear,-that  if  he 
ad  never  been  indicted  or  acquitted,  the  dearest 
|»roof  of  his  crime  could  not  be  admitted  for 
this  purpose ;  and  no  evidence  can,  in  anv  case, 
establish  such  an  olgectioD,  but  a  record  of  an 
attainder. 

The  only  colour  of  distinction  between  the 
case'ptt)  and  the  present,  is,  that  the  attainder 
here  appears  primd  faciei  and  must  be  avoided 
4»y  a  surrender  to  be  proved.  This  is  true;  and 
therefore  puts  the  proof  on  us,  to  remove  the 
«ljeGtioQ ;  and  it  is  for  that  reason  this  record 
asofleM  as  the  proper  proof:  And,  as  in  the 
.oas«  ^^en  the  proof  lies  on  the  side  of  the 
'oigeottpn>  the  record  of  the  attainder  is  the 
firaper  evidence;  so  in  this,  where  it  lies  on 
the  side  of  the  witness,  the  record  of  his  sur- 
Tender  is  thu  direct  proof  that  he  is  not  at* 
tainted. 

My  losds,  I  coiDe  now  to  the  second  reason 
<gi#en  for  the  objeetion,  That  the  prisoner  is  no 
;|Mfty  lo  this  record ;  and  I  shall  nave  occasion 
lo^say  very  little  upon  this,  because  it  is,  in  «f- 
ffoet,  answeied  by  the  first  leason  insisted  on  by 
•the  counsel  theogselves;  which  supposes,  if  the 
murrander  bad  -been  tbnnd  by  verdict,  the  re- 
loord  would  be  proper  evidence ;  and  yet  the 
•prisoner  would  then  have  been  equally  no 
fMity.  This,  therefore^  destroys  the  rule  and 
^sofiliosition  on  which  this  reason  is  founded, 
^bieb  is,  that  no  record  can  be  read  against  a 
•nan  to  vrhich  he  vras  bo  party ;  and,  indeed, 
Jliere  is  »ot|  nor  can  be,  any  such  rule ;  it  Is 
iiMSt  notoriously  olberwisn  in  the  very  in. 
utaaoe  in  question,  of  the  iacompetepcy  of  a 
aritness,  on  account  of  his  attainder,  which 
never  can  be  proved  by  any  tbin^  but  the  ra^ 
^otd ;  and  yet  the  party  to  be  prejudiced  by  it 
veitlwr  is,  nor«an  oe,  a  paHy  to  it. 

Tfaa  noble  lord  is  controverting  no  property 
■«n  Ibe  foundation  of  Mr.  Murray^  aupposed 
attainder^;  be  neither  claims  nor  defemis  any 
«Mit  Ibst  is  denmnded  on  the  foundation  of 
.bw  disebarge ;  the  record  has  no  asore  relation 
40  trim  than  to  all  the  world ;  and  if  the  wit- 
vess  is  disabled  as  to  him,  he  is  so  with  respect 
^  aH  mankind,  and  in  all  causes  civil  or  ori- 
fninal,  and  must  be  put  on  the  trial  of  bis  sur- 
trander,  as  oHen  as  he  shall  be  called  upon 


4unng  his  iifo,  to  give  bis  testimonv  in  any 
<esQrt,  amd  In  any  suit.  What  absuriK^  this 
^wouM  be  attended  wiib,  I  need  not  mention'; 
yMr  lofdsbips  will  be  b^oreband  wtth  mt^  in 
dN^iBMdDg  Ibwiii  10  ywf  awa  Ihangblik 


Sir  JoA»  Strange,  My  lords,  The  questioB 
arising  upon  the  objection  made  by  the  noble 
lord  at  the  bar,  is  not  what  the  consequence  of 
this  record  will  be,  when  it  is  read,  but  singlj. 
Whether  we  shall  be  now  admitted  to  read  it^ 
or  no  ?  My  lords,  the  objection  made  by  the 
noble  lord  at  the  bar  against  this  witness,  was 
founded  upon  thb  record.  My  lords,  it  was 
called  for,  and  read ;  which  was  the  act  of 
parliament  made  in  the  last  sesskms  for  the 
attainder  of  several  persons;  and,  my  lords, 
upon  that  sort  of  attainder  no  writ  of  error 
could  lie;  and  therefore,  my  lords,  there 
vras  no  other  way  to  take  off  the  force  of 
that  attainder,  that  vras  warrantable,  than  tha 
method  taken  in  the  present  case.  And> 
mv  lords,  I  must  submit  it  to  your  lordships, 
whether  we  are  not  entitled  to  read  what 
we  now  call  for,  not  as  a  distinct  record,  but 
as  part  of  the  whole  reoord  relating  to  the 
person  now  at  your  lordships'  bar;  for  the  re- 
ooi4  must  come  before  vour  brdships  in  idl  its 
parts:  Nobody  can  call  for  a  particular  part 
of  a  record  to  be  read,  but  the  whole  must  ha 
laid  before  your  lordships;  and  therefore,  mjr 
lords,  I  b^  leave  to  contend,  that  this  is  part  cf 
the  record  of  the  proceedings  against  the  per- 
son whom  we  now  call  upon  as  a  witoeas^ 
which  the  noble  lord  at  the  bar  himself  called 
for.  My  lords,  what  the  consequence  of  it  will 
be  afterwards,  is  a  question  of  another  nature ; 
but  I  must  submit  it  to  your  lordships,  that  as 

Brt  of  the  reoord  of  the  jirooeedings  against 
r.  Murray,  ire  are  oeiiaittly  entitled  to  have 
it  read. 

My  lords,  one  objection  taken  b^  the  gentle- 
men on  the  other  side,  is,  that  it  is  not  the  ve- 
cord  of  the*  proper  jurisdiction,  but  that  it 
ought  to  be  a  record  made  bv  the  person  ta 
whom  Mr.  MfirraT  snrrendereu  himself:  But, 
my  lords,  I  must  wst  leave  to  submit  it  to  your 
lordshiiw  by  way  of  answer,  that  it  is  the  re- 
cord of  a  proper  jurisdiction,  in  a  case  of  this 
nature.  My  lordls,  tbe  Court  of  King*s*bench, 
as  a  court  of  criminal  jurisdiction,  may  have 
offenders  of  all  sorts  brougfat  before  them. 
My  lords,  in  the.  present  case  a  Certiorari  issues 
out  of  dmocery,  and  by  Mittimus  the  record  is 
removed  into  the  Kinff's-bencb :  And  1  will  call 
upon  the  counsel  for  meimpeaebed  lord,  if  they 
will  venture  to  say,  that  a  Certiorari  will  not 
lie  for  that  purpose.  My  lords,  if  it  will  Hie,  it 
must  b^  for  some  end  or  purpose  that  a  Osr- 
tlorari  was  brought,  and  the  reoord  trans- 
vnitted  thither ;  that  was  the  proper  juriadic- 
tiou,  and  that  court  then  bad  a  right  to  call 
upon  the  psrty  brought  up  before  them  by 
Habeas  Corpus,  to  know  what  -he  had  to  say, 
why  eiceention  should  not  be  awarded,  upon  the 
footing  of  tbe  attainder  by  tfiis  act  of  parlia- 
ment r  Mv  lords,  tbe  question  was  pot  bj^  tfiat 
Court  to  the  person  who  was  then  a  prisoner 
before  tbem:  Re  pleaded  a  surrender  within 
the  time;  and  insisted,  that-lbere  he  was 
amenable  to  justice:  He  alleges  that  aa  a 
proper  answer  to  that  Court,  upon  the  questioii 
asked  hkB }  and  iHiether  it  wia^  or  wsa  not  a 
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proper  answer,  depended  upon  the  fact.  The 
Court  could  have  do  doubt,  but  if  the  party 
surrendered  himself  in  time,  and  was  amenable 
to  justice,  but  that  was  an  answer  to  their  de- 
naanding;  to  know  of  l>im,  why  execution 
should  not  be  awarded  against  him  ?  And,  my 
lords,  if  that  fact  had  not  been  veriiied  in  a 
legal  way,  there  must  have  been  execution 
awarded ;  but  it'  lej^al  satisfaction  was  gived  by 
the  then  prisoner,  it  was  the  duty  of  that  Court 
to  record  that  as  a  matter  of  fact,  which  was 
properly  veriiied  before  them.  And,  my  lords, 
there  are  two  ways  of  verifying  matters  of 
fact ;  one  is  by  the  actual  proof  of  the  fact  (if 
the  other  party  denies  it,)  or  by  confession ; 
and  if  the  party  knows  that  he  cannot  in  con- 
acience  deny  it,  then  he  ought  to  confess  it,  and 
not  put  the  other  to  the  expeoce  and  trouble  of 
proving^  Jlhat  which  he  knows  to  be  true:  If 
you  know  that  to  ha  fact,  that  the  party  sur- 
rendered -liimself  to  justice,  and  was  forth- 
coming, will  any  body  say,  that  it  is  not  right 
and  juf:t  to  admit  that  fact  as  alie^^ed  ?  There- 
fore, my  lords,  the  question  of  fact  in  this  case 
has  been  properly  determined  by  that  court ; 
the  consequence  of  which  is,  that  that  court 
ought  to  make  a  record  of  it ;  and  that  is  to 
be  considered,  not  as  a  distinct,  separate  record 
of  itself,  but  as  the  proceedint;  upon  this  record 
of  this  act  of  parliament,  which  liad  thus  been 
remof  ed  there  by  Certiorari ;  and  it  is,  to  all 
intents  and  purposes  of  law,  to  be  considered  as 
a  record  of  the  proceedings  \  and  they  are  to 
be  considered  as  having  the  former  proceed-* 
ings  before  them,  upon  the  same  record ;  and 
all  courts  are  bound  to  admit  that  record,  which 
was  thus  made  in  a  court  of  legal  proceeding  : 
and  therefore,  my  lords,  if  that  court  was  the 
luroper  jurisdiction^  can  any  body  say,  that- the 
record  of  what  was  there  transacted  is  not  as 

£  roper  evidence  as  what  the  noble  lord  at  the 
ir  has  called  for,  and  which  has  been  read  to 
your  lordships,  which  is  the  Act  of  Attainder 
of  the  last  sessions  of  parliament  ?  M  v  lords, 
the  gentlemen  on  the  other  side  say,  that  this 
is  an  erroneous  method :  Say  they,  you  have 
not  gone  to  the  proper  person ;  here  is  a  parti- 
cular jurisdiction  to  record  a  surrender,  and  you 
should  have  gone  to  the  justice  of  peace  to 
whom  the#surrender  was  made.  My  lords,  I 
have  looked  upon  the  act  of  parliament,  to  see 
what  the  len^islature  had  thought  proper  to  pre- 
Bcribe,  as  the  duty  of  the  justice  of  peace  to 
whom  the  surrender  is  directed  to  be  made. 

My  lords,  all  that  is  required  of  him  by  this 
act  of  parliament  is,  be  is,  ujion  the  surrender, 
to  commit  the  person  so  surrendering  to  prison, 
for  the  high-treason,  there  to  remain  till  he  is 
discharged  by. due  course  of  law  ;  and  he  is  im- 
mediately to  give  notice  of  it  to  the  secretary  of 
state.  Yourlordships  will  then  he  pleased  to 
consider,  what  it  is  that  the  gentlemen  insist 
upon :  My  lords,  will  any  body  say,  that  what 
is  mentioned  in  this  act  of  parliament,  in  re- 
fAtd  to  the  justice  of  peace,  will  take  away  the 
jurisdiction  from  a  supreme  court  of  original 
jurisdiction,  in  case«  of  tha^  kind  s  and  that 
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without  a  word  being  mentioned  in  the  act  con* 
.cerning  it  T 

My  lords,  they  say  that  the  jurisdiction  of 
recording  the  surrender  is  civ  en  to  the  justioa 
of  peace,  though  the  act  of  parliament  does 
not  say  a  word  of  his  doing  any  thing  of  this 
nature :  And,  my  lonis,  if  tiie  act  of  parliatuent 
had  made  him  the  proper  person,  whose  duty 
it  was  to  record  the  surrender,  to  \ihat  pur- 
pose is  he  to  send  hu  account  of  it  to  the  se- 
cretary of  state?  Was  he  to  make  up  the  re- 
cord ?  No ;  all  the  justice  of  peace  was  to  do, 
was  to  give  notice  of  the  tranFP.ction  before  him, 
to  those  persons  who  are  appoiot^^d  to  do  what 
shall  be  done  upon  such  a  surrender.  My 
lords,  there  is  something  that  was  said  by  the 
counsel  for  the  noble  lora  at  the  bar,  which  I 
will  only  just  take  notice  of:  They  were 
pleased  to  put  this  case:  Say  they,  suppose 
this  record  is  now  to  stand,  it  is  a  matter  trans- 
acted, to  which  the  noble  lord  at  the  bar  is  no 
party,  and  consequently  ougitt  not  to  be  read 
against  him.  My  lords,  I  wdl  venture  to  pay, 
there  is  no  such  general  rule:  Nobody  will 
contend  (because  there  are  numberless  iiisiancett 
of  it),  that  records  are  not  coi»slantly  pertnitted 
to  be  read  as  evidence  against  persons  who  nre 
no  parties  to  them.  My  htrds,  suppose  a  man 
is  charged  with  havinu:  harboured  a  person 
attainted  of  treason  or  felony  ;  and,  when  be 
comes  to  be  tried,  say  they,  gentlemen,  you 
shall  not  read  the  record  of  that  person's  at- 
tainder, becaose  the  man  now  charged  is  na 
party  to  it :  l)o  not  charge  me  with  receiving 
or  harbouring  a  man  attainted  by  that  record ; 
for  though  the  record  may  be  read  as  against 
him,  yet  it  cannot  be  read  sgainst  the  persou 
charged,  who  %vas  no  party  to  it.  My  lord«, 
would  any  court  of  justice  make  the  least  ditii- 
culty  in  admitting  such  a  record  to  he  read  P 
IVIy 'lords,  the  reason  of  the  thing  itself  speaks 
it ;  for  till  the  record  is  read,  it  does  not  appear 
there  is  any  pers(»n  attainted ;  and  cousequently 
no  charge  against  the  prisoner.  And,  my 
lords,  to  make  it  a  civif  case,  suppose  a  lord  of 
a  manor  claims  by  escheattheestateof  a  person 
attainted,  and  another  lord  claims  the  sam« 
estate,  cannot  the  record  of  the  person's  at- 
tainder be  read  as  evidence  in  that  case,  though 
neither  of  them  are  parties  to  it  ?  My  lords, 
there  can  be  no  doubt  but  it  may  ;  and  there- 
fore, my  lords,  that  objection  has  no  force  upon 
tke  present  question.  My  lords,  the  objection 
now  made  is  to  the  reading  of  a  record,  or  part 
of  a  record,  which  the  noble  lord  at  the  bar 
himself  called  for;  and  1  nlust  submit  it  to 
your  lordships,  that  we  are  entitled  to  have  ir 
now  read  :  VVbaf  the  coiuequeiice  of  reading  of 
it  will  be,  is  not  now  to  be' considered  ;  for  wo 
argue  singly  upon  the  question,  whether  it  shall 
be  now  read,  or  no? 

Solicitor  General.  My  lords ;  whether  the 
record  which  has  been,  opened  may  lie  read  at 
all ;  and  wh^ t  shall  be  the  effect  of  il,  af\er  it 
is  read  (I  mean,  whether  it  may  be  falsiBcd), 
are  two  separate  and  distinct  cousit'eratious. 
3S 
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Yoor  lordsbiin  were  pkued  to  ask  the  noble 
lord  ti  the  bar,  and  hie  couosel,  whether  they 
would  rest  their  objection  to  the  readingc  of  it  7 
or  suffer  it  to  be  tead,  and  then  object  to  the 
eonseqoenceof  it? 

They  chose  to  object  to  the  readings ;  and 
the  counsel  were  allowed  to  apeak  to  that 
point  only :  And  yet  there  is  not  an  authority 
they  hare  quoted,  which  don't  prove,  that  at 
least  it  must  be  read. 

The  competency  of  all  evidence,  in  a  great 
measure,  deiiends  upon  the  nature  of  the  ques- 
tion to  which  it  is  applied :  for  that  is  evidence 
hi  one  case,  and  to  one  purpose,  which  is  nofso 
in  another  kind  of  case,  or  to  aUother  sort  of 
purpose. 

The  merits  of  this  obieotioo,  therefore,  will 
depend  upon  thoroughly  understanding  the 
{Purpose  for  which  this  record  is  produced. 

The  incapacity  of  a  person  attainted  to  give 
testimony,  does  not  arise  from  his  life  being 
thereby  in  the  powe»of  the  king;  or  any  pre- 
sumption, that,  through  the  fear  of  death,  he 
may  be  induced  to  eiceed  the  bounds  of  truth ; 
but  it  is  one  of  those  many  incapacities  which 
•re  the  consequences  of  his  attainder. 

He  is  cut  off  from  the  community ;  his  blood 
Is  corrupted ;  he  loses  his  credit ;  and  there- 
fore can  be  a  witoess  in  no  case,  neither  for  nor 
against  a  proseculton.  nor  in  any  civil  suit  be- 
tween subject  and  subject. 

All  proceeding^  upon  which  a  man  can  be 
attainted,  at  the  common  law^  are  between  the 
king  and  the  party  only :  But  such, proceedings 
are  evidence,  and  the  only  evidence  to  prove 
the  attainder  between  all  persons,  and  upon  aH 
occasions ;  which  shews  the  mistake  the  gentle- 
men proceed  upon,  when  they  object,  that  oiy 
lord  Lovat  was  no  party  to  this  record ;  and 
therefore  it  shall  not  tie  read  against  him. 

The  party  who  oUects  to  a  witoess,  because 
be  is  attainted,  undertakes  to  shew,  that,  ac- 
cording to  the  course  of  the  public  law  and 
justice  of  the  nation,  he  is  so ;  sod  therefore 
may  read  any  proceedings  in  the  oonrae  ef  that 
public  law,  to  prove  it. 

So  likewise,  in  answer  to  the  objection,  and 
to  shew  the  person  not  attainted,  any  of  the 
like  proceedings  may  be  read. 

Jf  a  conviction  and  judgment  is  read,  it  may 
be  answered  by  reading  the  reversal  of  that 
judgment  upon  a  Writ  of  Error ;  and  yet  the 
king  must  be  the  only  party  to  both  these  pr6- 
eeedings. 

This  likest  case,  to  the  present,  at  common 
law,  18  that  of  an  outlawry. 

If  an  outlawry  is  produced,  to  prove  a  man 
attainted,  the  reversal  of  that  outlawry  may 
be  given  in  evidence,  as  a  full  answer  to  that 
proof:  and  yet  most  of  those  reversals  in  high- 
treason,  are  grounded  upon  the  attorney  ge- 
neral's confessing  an  error  in  fact,  by  the  king's 
command;  and  this  generally  is  a  merciful 
«oufession,  contrary  to  the  truth  of  the  case. 
Several  ubMe  families  now  enjoy  their  honours, 
and  tbehr  estates,  by  virtue  of  such  reversals. 
I  will  not  mention  instances ;  as  your  lord- 


ships have  the  assistance  of  the  indoles,  I  am 
persuaded  they  will  inform  your  lordships,  that 
there  are  many.  Would  an  objection  be  en- 
dured to  the  reading  such  a  reversal  7 

The  present  case  is  that  of  a  parliafnentary 
outlawry,  if  I  may  so  call  it :  persons  fled  from 
justicc'are  attainted  in  a  more  expeditions  and 
sumpary  way  than  could  be  done  by  the  course 
of  the  common  law,  unless  they  come  in,  and 
take  their  trials  within  a  limited  time. 

The  only  court  in  this  part  of  the  kingdom, 
which  can  award  execution  a^^ainst  a  person^ 
as  attainted  within  this  act,  is  the  court  of 
KingVbench:  there  can  be  no  party  to  suck 
proceeding^  but  ^e  king,  who  is  intrusted  with 
the  whole  execution  of  the  public  law  of  th« 
nation.  A  proceeding,  therefore,  in  that  courts 
which  shews  a  man  never  to  have  been  at- 
tainted within  the  act,  is  evidence  to  answer  an 
objection,  which  says,  he  is.  It  proves  con- 
dnsively,  that,  in  the  eye  and  considentioo  of 
the  public  law,  he  is  not  an  attainted  man  ;  he 
may  inherit,  he  may  purchase ;  he  can't  be 
pat  to  death.  By  this  proceeding  the  king  is 
bound  for  ever ;  all  ms^trates  are  bound ;  no 
judicature  can  now  consider  the  witness  in  any 
other  light  thiin  he  ought  to  be  eonsi<)ered  in» 
if  the  act  had  never  been  made.  Is  it  possible 
then  to  doubt,  whether  (in  answer  to  an  ob^- 
jection,  that  by  the  law  of  the  land  this  witness 
is  now  looked  upon  as  an  attainted  man)  a  re- 
cord should  be  read,  which  proves,  that  by  the 
law  of  the  laud  he  is  not  looked  upon  as  an 
attainted  man  ?  He  is  either  a  person  liable  to 
all  the  consequences  of  an  attainder,  or  none. 

Mr.  Noel,  My  lords ;  I  shall  be  very  short 
in  offering  my  sentiments  to  your  lordships 
upon  the  present  question,  because  three  learned 
and  able  gentlemen  have  already  spoken  very 
fully  to  it. 

My  lords,  the  question  arises  upon  an  ob* 
jection  taken  by  the  noble  lord  at  the  bar, 
I  ajgainst  the  com|)etency  of  Mr.  Murray's  testi- 
timony,  as  he  stands  attainted  by  the  act 
of  the  last  sessions  of  parliament,  which  has 
been  read  to  your  loruships :  but  after  that, 
another  objection  Arose,  in  consequence  of  what 
we,  on  the  part  of  the  prosecution,  offmd, 
which  was  a  record  we  proposed  to  be  read : 
to  the  reading  of  which  the  noble  lord  objected^ 
and  has  reli^  upon  that  objection,  that  it  can* 
not  be  read  at  all. 

My  lords,  I  was  surprised  at  that  olgeetion ; 
and  the  counsel  for  the  noble  lord  have  been 
so  sensible,  that  there  was  no  great  weight  in 
it,  that  they  have  prematurely,  in  the  coarse 
of  their  arguments,  run  into  a  debate  concern- 
ing the  force  and  effect  of  it  when  read,  and 
not  to  the  actual  reading  of  it ;  and,  my  lords, 
it  was  a  very  strange  proposition  to  be  insisled 
on  before  your  lordships,  that  in  a  question  re- 
lating to  Mr.  Murray,  and  him  alone,  when  an 
objection  is  made  to  bis  testimony,  that  he 
stands  attainted  by  an  act  of  parliament,  that 
your  lordships  should  shut  yoni\  eyes,  and  not 
receive  evidence  of  the  proceedings  of  n  Court, 
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hvnag  pi«p«r  jwitdietioD  to  delermiDe  uiy 
qoestioD  which  might  arise  odod  that  act  of 
parliameDt :  I  say,  my  lords,  tnat  would  be  a 
most  extraordinary  thing  indeed,  when  the  ob- 
jection relates  to  Mr.  Murray,  upon  the  at- 
tainder by  act  of  parliament ;  and  yet,  they 
aay,  your  lordships  shall  not  see  the  record  of 
the  proceedings  of  a  court  of  justice,  founded 
upon  that  act  of  parliament.  But,  my  lords, 
•s  the  gentlemen  have,  under  a  notion  of  con- 
siderinff  this  objection  in  some  degree,  consi* 
derad  the  force  of  the  record  itself,  if  it  had 
been  read,  though  they  have  done  it  impro- 
perly, yet  I  doubt  it  wUl  be  expected,  that  we 
should  take  notice  of  the  foundation  of  that 
•ignnent* 

The  question,  therefore,  seems  to  be,  whether 
Sir.  Murray  is  to  be  considered  under  the  act, 
and  the  proceedings  in  the  court  of  King's- 
bench  upon  it,  as  an  attainted  person,  or  not. 

My  lords,  the  act  of  parliament  does  not 
finally  conclude  any  person :  it  names  several 
penMUS,  whom  the  act  declares  shall  be  at- 
taialed  by  the  force  of  that  law,  unless  they 
comply  with  the  terms  expressed  in  it ;  and 
the  proper  court  of  law  must  judge,  when  the 
person  eomes  before  them,  whether  he  was  a 
person  within  the  meaning  of  the  act  of  parlia- 
ment, or  not  Therefore,  my  lords,  when  he 
was  before  a  court,  who  had  proper  jurisdiction 
upon  that  question,  whether  he  was  an  at- 
tainted person,  or  not,  and  they  hare  deter- 
mined that  question,  that  he  was  not,  then 
there  is  an  end  of  that  question.  Bot  it  has 
been  said,  that  this  may  affect,  in  consequence, 
the  property  of  a  third  person ;  and  that  the 
noble  lord  at  the  bar  ought  not  to  be  affected 
by  the  proceedings  in  ti>e  King's- bench.  But 
I  apprehend  this  question  relates  personally  to 
Mr.  Murray,  and  to  no  other.  It  is  merely  a 
^oeation  as  to  his  capacity  or  incapacity ;  tnat 
in,  whether  he  be  attainted  or  no ;  and  there- 
fore, my  lords,  that  distinguishes  this  case  from 
the  cases  of  prirate  property,  alluded  to  by  the 
counsel  for  the  noble  lord  in  the  course  of  their 
mrgntnent. 

sky  lords,  I  beg  lea? eto  state  this  matter  in 
a  stitiuger  light:  if  your  lordships  shall  say, 
that  Mr.  Murray  is  an  attainted  person,  you 
must  likewise  say,  that  he  is  liable  to  hare 
execution  awarded  against  him  upon  this  act ; 
for,  when  thal^is  the  question,  it  must  be  con- 
sidered intue,  with  all  its  consequences. 

My  lords,  if  no  execution  can  be  awarded 
against  him,  your  lordships  cannot  say  that  he 
is  an  attainted  person :  therefore  your  lord&hins 
see  what  difficulties  will  ensue,  if  you  should 
determine,  that  be  ..standa  attainted,  with  re- 
spect to  the  noble  lord  at  the  bar,  but  not  to  the 
consequences  that  the  law  draws  from  his 
being  an  attainted  person.  My  lords,  it  would 
be  w  stranffest  case  in  the  world,  if  that  should 
be  your  lor£hipa'  sentiments,  that  he  is  not  at- 
tainted in  one  respect,  and  yet  that  he  is  at- 
tainted in  another  respect. 

My  lords,  the  counsel  for  the  noble  lord  ob- 
je9^  that  the  nioceeding  which  has  beca  had. 
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has  been  by  the  confession  of  the  attorney 
general,  though  they  admit  it  was  in  the  power 
of  the  crown  to  make  such  confession.  I  must 
submit  it  to  your  lordships,  that  though  it  is  by 
the  confession  of  the  attorney  geoerai,  as  it  is 
by  proper  authority,  and  in  a  legal  court,  ha? bg 

C roper  jurisdiction,  that  it  is  as  effectual  and 
inding  upon  the  crown  as  any  act  they  can 
Kossibhr  do :  anil  can  your  lonhhips  say,  thai 
Ir.  Murray  shall  not  have  the  benefit  of  a 
legal  prooeeduig  of  a  court  of  justice,  having 
complete  and  lawful  jurisdiction,  and  who  hava 
determbedthe  case? 

My  lords,  it  is  said,  that  there  is  some  dif- 
ference where  it  is  upon  the  confession  of  tha 
attorney  general,  and  where  it  is  founded  upon 
a  verdict.  My  lords,  your  lordsliips  will  con- 
sider what  are  the  circumstances  of  the  case 
in  regard  to  that  matter:  a  gentleman  is 
brougbt  before  a  court  of  justice,  to  answer 
why  execution  sbbuld  not  be  awarded  against 
him  upon  a  supposed  attainder.  He  pleada  a 
fact  that  is  sufficient,  if  true,  to  exempt  him 
from  that  attainder :  can  the  gentleman  say, 
that  he  most  not  avail  himaelf  of  it,4>ecause  the 
attorney  general  will  not  pqt  him  to  the  ex* 
pence  to  prove  it  P  My  lords,  it  is  said,  that  if 
lie  had  denied  the  plea,  the  consequence  to  Mr. 
Murray  must  have  been,  that  he  would  not 
have  appeared  to  have  been  a  person  exempted 
from  the  act  ?  No :  bot,  say  they,  because  the 
attorney  general  and  the  crown  are  satisfied 
with  the  truth  of  the  plea,  and  will  not  put  him 
upon  proving  it,  therefore  he  is  not  to  have  the 
benefit  of  the  judgment  of  the  Court  upon  that 
question.  I  must  submit  it  to  your  lordships, 
that  every  man,  under  those  circumstances, 
would  be  in  a  most  fotal  situation,  and  that  it 
would  be  attended  with  very  bad  consequences^ 
A  roan  \»  asked,  what  he  has  to  say  why  exe* 
cution  should  not  be  awardetl  against  him; 
and  pleads, a  fact  that  actually  will  clear  him 
from  the  attainder':  the  attorney  general  con- 
fosses  the  plea,  does  not  join  issue,  and  will  not 
give  him  an  opportunity  of  proving  it ;  and, 
my  lords,  what  is  to  be  the  consequence  P  W  by, 
according  to  this  doctrine,  he  must  inevitably 
be  condemned  as  a  person  attainted ;  whereas, 
if  he  had  been  put  to  the  proof  of  it,  it  might 
have  been  determined,  that  ne  was  not  attainted. 
1  apprehend  your  lordships  wiH  not  suffer  them 
to  draw  that  inference,  that,  because  the  at- 
torney general  has  not  put  him  to  the  proof  of 
his  plea,  he  is  to  be  considered  as  a  person  at* 
tainted,  contrary  to  the  judgment  of  the  Court 

Sir  Bichard  Lloyd.  My  lords;  The  question 
htt  been  so  fully  spoken  to  already,  that  I 
shall  not  have  occasion  to  take  up  much  of 
your  lordships'  time :  but  I  cannot  forbear  ex- 
pressing my  surprize  at  the  objection  now 
made,  viz.  **  That  this  record  cannot  be  read 
against  the  noble  lord  at  the  bar :"  the  reason 

Sven  for  which  is,  that  he  ia  no  party  to  it 
anyanswera  have  been  given ;  and  1  will  not 
repeat  them :  but  shall  o&r  a  consideratiou  or 
two  to  your  lordabipf ,  in  order  to  abew  thai  tha 
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force  and' effect  of  Mr.  Murray's  attainder  haa 
been,  by  this  traosaciion  on  record,  totally 
taken  on. 

My  lords,  the  whole  argument  on  the  pri- 
■oner's  side  is  in  this  compass ;  viz.  they  say, 
that  Mr.  Murray  (the  person  prodaced  by  ns 
as  a  witness,)  is  still  attainted ;  and  therefore, 
by  the  rules  of  law,  caunot  bea  witness :  and 
it  is  certainly  true,  that  if  he  stands  now  at- 
tainted, he  cannot,  by  our  law,  be  adinitted  to 
give  testimony.  Let  us  come  tbento  that 
question,  does  he,  or  does  he  not,  at  this  honr, 
stand  attainted  by  virtue  of  the  late  statute  ? 

It  cannot  be  doubted,  but  that  a  parliamentary 
attainder  of  this  sort  may  be  dissolved  by  some 
method  or  other ;  and  the  very  statute  directs 
one  way  ;  viz.  by  surrender  before  a  particular 
day ;  and  the  only  way  to  ascertain  that  fact  is 
a  judgment  on  record,  that  he  did  surrender. 

1  would  ask  the  counsel  for  the  noble  pri- 
soner, whether  Mr.  Murray  can  by  law  be 
called  to  judgment  for  that  hififh-treason  for 
which  he  was  by  the  late  act  attainted  ?  They 
must  own,  that  this  record  of  surrender  would 
be  an  absolute  defence  on  such  an  occasion  ; 
nay,  it  would  be  an  absolute  bar  to  such  a  de- 
luaod  of  judgment.  If  this  defence  would  not 
be  bis  security,  the  consequence  is,  that  there 
would  be  no  method  at  all  of  gettmg  rid  of 
such  an  Atainder. 

It  has  been  objected,  that  though  this  may 
be  a  good  discharge  betwixt  the  crown  and  Mr. 
Murray,  yet  it  ought  not  to  affect  others,  who 
are  not  parties  to  that  proceeijing.  My  lords, 
it  is  true,  others  may  be  affected  by  Mr.  Mur- 
ray's being  restored  to  his  credit.  But  that  is 
no  objection ;  for  though  by  virtue  of  this  re- 
cord he  is  so  restored,  yet  that  is  only  a  conse- 
i|uence,  which  necessarily  follows  from  the 
idcts  ascertaine<1  by  that  record. — The  pro- 
ceeding on  the  record  was  a  legal  transaction 
between  the  crown  and  Mr.  Murray,  and  no 
other  persons  whatsoever  had  a  right  to  be  a 

5arty>to  it. — The  king,  at  the  time  of  Mr. 
lurray's  pleading  on  the  record,  was  the  only 
person  to  call  him  to  account  for  his  guilt :  the 
only  controversy  at  that  time  was  betwixt  the 
crown  and  the  party  called  down  to  judgment : 
the  matter  therefore  being  a  legal  transaction, 
a  law  controversy  betwixt  the  only  proper 
parties,  its  necessary  consequences  must  follow, 
let  who  may  be  affected. 

But  it  is  said,  "  That  if  it  had  been  found  by 
verdict,  that  Mr.  Murray  had  surrendered  in 
doe  time,  then  the  record  might  have  been  read 
in  evidence  against  all  persons ;  but  that,  as  it 
is  founded  on  Mr.  Attorney  General's  confes- 
sion of  tlie  surrender,  it  ought  not." — ^Tbis  is  a 
strange  di Uinction .  I  would  ask  the  gentlemen 
who  make  it,  whether  this  record  by  confession 
is  not  a  full  and  complete  record  ?  Has  not  his 
majesty's  attorney  a  right  to  confess  it  ?  No 
lawyer  will  say,  that  he  has  not  such  a  right 
by  the  laws  of  our  land. 

My  lords,  let  me  argue  this  matter,  not  on 
the  principles  of  law  only,  but  on  those  of  rea- 
ioa  abstracted  from  the  law :  and  thence  see. 


whether  Mr.  Murray  is  not  aa  much  discharged 
firoro  his  attainder,  or  his  attainder  as  much 
avoided,  by  this  confession  of  the  king  by  bis 
attorney,  as  he  would  be  by  verdict. 

Is  the  king  the  only  person  in  the  kingdom, 
who  shall  be  compelled  to  say  a  thing  is  not 
true,  which  he  knows  to  be  true  ?  Or,  is  his 
majesty  the  only  person  who  ^all  be  hindereil 
from  owning  that  to  be  true  upon  record,  which 
he  and  all  the  world  knows  is  true  ? 

It  is  a  point  of  legal  controversy  betwixt  the 
crown  ana  one  of  his  subjects  ;  and  supposing 
it  to  have  been  a  fact  notorious,  that  Mr.  Mur* 
ray  (the  defendant  in  that  controversy)  had 
come  in  and  surrendered  iu  doe  time  according 
to  the  late  act,  would  it  not  be  absurd  to  say, 
that  the  crown's  attorney  should  be  bound  by 
law  to  say,  that  he  did  not  surrender  ?  1. 1.  shall 
be  bound  to  deny  and  not  to  trial  a  fact,  which 
he  knows  is  indisputably  true,  and  needs  no 
trial  ?  Yet  this,  my  lords,  must  be  the  doctrine 
to  be  maintsined  by  the  counsel  for  the  noUe 
prisoner;  or  else  they  must  agree,  that  this 
record  of  the  fact  of  surrender,  by  confession 
of  the  attorney  general,  is  of  equal  weight  with 
any  other  record  whatsoever. 

My  lords,  his  majesty  has  a  right  to  the  life 
of  every  person  attainted ;  and  would  it  not  ba 
a  cruel  law,  that  should  prevent  him  horn  ad- 
mitting any  facts  to  be  true,  which  such  per- 
son insists  on  for  the  saving  his  life,  when  the 
same,  within  his  own  knowledge,  strictly  are 
so? 

There  is  no  doubt  but  that  a  transaction  of 
this  kind  betwixt  subject  and  subject  is  ^;ood, 
where  each  party  to  a  controversy  (plamtiffs 
and  defendants)  admit  such  facts  on  the  record, 
which  they  know  the  certainty  of,  and  never, 
unless  out  of  a  spirit  of  perverseness,  p|Ut  them 
in  issne.-^Where  is  the  difference,  since  the 
crown  and  Mr.  Murray  are,  as  to  that  matter 
then  in  controversy,  the  only  persons  who 
could  be  parties  ?  The  capacity  to  be  a  witness 
is  only  a  consequence  naturally  flowing  from 
the  avoidance  of  the  attainder.  Mr.  Murray  Is 
not  restored  to  his  credit  by  act  of  favour,  but  a 
necessary  consequence  of  law,  and  soch  as  the 
crown  could  not  prevent ;  for  as  the  attainder 
was  the  only  cause  of  his  loss  of  capacity  to  be 
a  witness ;  when  the  force  of  that  is  taken  off, 
that  capacity  is  of  course  restored,  not  out  of 
favour,  but  of  strict  right,  and  by  necessary 
consequence. 

My  lords,  I  would  ask  one  question ;  viz. 
Whether  the  counsel  for  the  noble  lord  at  the 
bar  will  say,  that  Mr.  Murray  has  this  present 
day.  any  attainder  against  him'?  Or  whether  ha 
can  ever  be  called  again  in  answer  on  the  foot 
of  that  parliainentary  attainder,  in  which  be 
was  included  f 

If  he  cannot,  as  most  certainly  he  cannot, 
then  there  is  nothing  now  existing  which 
takes  avray  hia  testimony  ;  and  as  the  present 
record  is  of  a  controversy  betwixt  the  only 
proper  parties  to  it,  and  is  produced  only  to 
manifest  a  fact  then  depending,  and  then  bv 
the  rales  of  law  ascertaued,  it  OMght  to  be  readL 
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L.  H.  5.  GentlemeD  of  the  Honse  of  Coro- 
moRt,  t  suppose  yoa  ba^e  no  objecttoo  to  the 
counsel's  reuh'ing^. 

8ir  John  Sirange,  No,  my  lords ;  provided 
we  have  ihe  last  word  ;  which  is  oar  right. 

Idr.  Forrester,  My  lords ;  I  shall  take  ap 
the  less  of  yoor  lordships*  time  at  present,  be« 
cause  I  admit  most  of  the  propositions  laid 
down  by  the  learned  managers ;  though  I  con* 
ceive  that  none  of  them  have  answered  the 
objection  we  made  to  the  reading  of  this  re- 
cord, which  was  the  possibility  of  damage 
that  might  ensue  to  the  noble  lord  al  the  bar. 
My  lords^  the  reason  is  plain  why  we  object  to 
it,  because  the  credit  of  the  fact  depending 
merely  upon  the  confession  of  the  attorney  ge- 
neral, if  it  be  received  in  the  present  case,  it 
must  be  so  in  every  other,  whether  the  qnes- 
tions  relate  to  property,  or  any  other  matter ; 
and  if  it  be  conclusive  to  the  noble  lord  at  the 
bar,  it  is  equally  so  to  every  man  in  this  land. 
My  lords,  I  admit  every  case  put  by  the  learned 
manager  who  spoke  first,  as  relative  to  crimi- 
nal proceedings;  but  what  we  insist  upon  is. 
That  this  confession  of  the  attorney  general 
does  only  bind  the  crown,  and  the  parties  to  it ; 
but  binds  no  other  person :  And,  my  lords,  they 
have  cited  no  anthority  to  your  lordships  to 
prove  it  binding  upon  any  body  else.  My 
lords,  it  was  said  by  the  learned  manager, 
that  if  Mr.  Murray  was  brought  a  second  time 
into  any  court  of  justice,  be  would  have  the 
whole  benefit  of  this  record,  and  thereby,  my 
lords,  prove  himself  not  attainted  by  this  act  of 
parliament :  and  there  is  no  doubt  of  it,  be- 
cause the  confession  is  the  act  of  the  crown, 
who  is  buunfd  by  it. 

They  likewise  say,  that  any  person  claiming 
finder  Mr.  Murray  might  intitle  himself  under 
this  record.  My  lords,  I  admit  that  also,  he- 
<!ause  such  person  would  have  the  same  right 
as  Mr.  Murray  himself;  but,  my  lords,  that 
<does  not  prove  that  it  can  affect  any  other 
person. 

My  lords,  it  is  admitted  that  a  pardon  would 
have  taken  off  all  objection  :  but  1  humbly  in- 
eist,  that  by  this  method,  the  gentleman  still 
continues  liable  to  be  considered  as  an  attainted 
person  in  another  part  of  the  kingdom,  I 
mean  in  Scotland,  Where  this  record  would  be 
DO  evidence ;  for  should  be  escape  from  his 
present  conBnement  to  Scotland,  and  be 
brought  into  the  Court  of  Justiciary,  to  shew 
cause  why  execution  should  not  be  awarded 
against  htm,  as  attainted  by  this  act  of  parlia- 
ment, his  plea  in  the  King's-bencb,  confessed 
by  the  attorney  general,  would  be  of  no  avail 
to  blm :  he  must  make  out  the  fact  insisted  on 
by  other  proof,  which,  being  matter  of  evidence, 
might  as  well  come  out  one  way  as  the  other, 
that  he  did  not,  as  that  he  did,  surrender  before 
the  12th  of  July  last ;  that  he  was  taken  by 
the  king's  forces,  as  that  he  did  surrender  him- 
self as  the  act  requires.  Thus  your  lordships 
«eet  in  bow  high  a  degree  the  question  affects 
the  noble  lovd  at  the  bar  9  and  your  lordships 


will  be  very  tender  how  this  gentleman's  testi- 
mony is  admitted  in  a  case  of  this  natore,  ontil 
both  his  competency  and  credit  be  established 
by  better  autnority  than  the  bare  confession  of 
the  attorney  general. 

My  lords,  1  mentioned  several  instances, 
where  a  record  of  this  kind  would  not  be  evi- 
dence against  a  third  person :  but,  say  the  gen- 
tlemen, that  is  not  the  case  here  ;  because  my 
lord  Lovat  is  not  affected  by  Murray's  attain- 
der. The  king,  who  had  thb  sole  right  of  pro- 
secuting, and  had  an  interest,  in  the  attainder, 
has  declared  hkn  not  to  come  within  the  act  of 
parliament.  But  I  must  submit  to  yonr  lord- 
ships, that  my  lord  Lovat  ia  affected  b^r,  and 
concerned  in,  the  consequence  of  the  attainder, 
tie  has  a  right  to  set  aside  the  testimony  of  Mr. 
Murray,  if  attainted ;  and  that  right  of  setting 
aside  liis  testimony  is  equally  strong  as  a  right 
to  an  estate,  or  any  other  right  given  by  law ; 
and  the  same  methods  must  be  used  to  deprive 
him  of  the  one  as  the  other.  My  lords,  it  is 
said,  that  this  method  of  confession  is  the  pr»- 
per  course ;  that  it  is  daily  made  use  of  in 
that ;  and  the  attorney  funeral,  upon  a  writ  of 
error  brdught,  and  enrors  assigned  m  fact,  or  in 
law,  majr  admit  them  to  be  so.  But,  my  lords, 
in  none  of  the  cases  quoted  by  the  gentlemen  itf 
there  any,  wherein  the  attorney  general  has, 
by  his  confession,  made  that  error,  which  is 
not  so :  and  although  the  party  should  assign 
errors,  and  the  attorney  general  admit  them, 
yet  would  not  that  bind  the  Court  to  pronounce 
them  to  be  errors,  if  they  appear  otheriviae. 
My  lords,  as  so  much  time  has  been  taken  up 
already,  I  will  not  repeat  any  of  the  former 
arguments;  but  shall  conclude  with  an  obser- 
vation delivered  down  to  us  by  one  of  the  great- 
est and  most  upright  jodra  that  ever  sat  in  this 
hall ;  1  mean  my  lord  chief  justice  Taugban, 
who  tells  us,  that  the  artificial  reasoning  of  law 
ought  never  to  take  place  agaiust  the  principles 
of  natural  justice  and  equity :  and,  my  lords,  it  is 
a  principle  of  natural  justice,  that  a  third  person 
should  not  be  prejudiced  by  the  acts  of  others. 
Tlie  same  learned  jud|^e  concludes  his  para- 
graph, by  adding,  that  m  cases  which  depend 
upon  fundamental  principles,  from  whence 
plain  and  natural  conclusions  may  be  drawn, 
millions  of  precedents  are  to  no  purpose :  but, 
my  loids,  there  has  not  been  one  single  precedent 
laid  before  your  lordships,  where  the  right  of  • 
third  penson  may  be  affected  in  the  manner  now 
contended  for ;  and  as  nothing  of  that  kind  has 
been  attempted,  I  beg  leave  to  insist,  that  the 
right  of  the  noble  lord  at  the  bar  to  set  aside 
this  witness,  is  as  much  a  right,  as  that  he  baa 
to  any  part  of  his  own  estate ;  and  submit 
therefore  to  your  lordships,  whether  they  ought 
not  to  substantiate  this  testimony  by  some  better 
proof  than  so  weak  a  thing  as  a  record,  founded 
only  on  the  suggestion  of  the  party,  confessed 
by  the  attorney  general. 

L,  H.  S.  Gentlemen  of  the  House  of  Com- 
mons, the  counsel  for  my  lord  Lovat  have 
done  with  what  they  had  to  offer  by  way  of 
reply :  Would  yon  ^ay  any  thing  to  itf 
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Attorney  GeneraL  My  lords;  It  is  said  by 
the  coaosel  for  the  noble  lord  at  the  bar,  that 
they  do  not  deny  any  proposition  laid  doirn  by 
us ;  but  that  they  deny  the  coDBequence  of 
those  propositions.  My  lords,  a  denial  of  the 
premises  would  be  a  denial  of  the  conse- 
quences ;  but  an  admission  of  the  premises 
here  is  an  admission  of  the  consequences :  they 
now  say,  all  they  desire  to  contend  for,  is,  that 
the  confession  in  this  case  does  not  bind  a  third 
person ;  and  that:  they  shall  not  by  ^at  lose 
their  right  to  this  objection.  My  lords,  What 
k  that  objection  founded  upon  ?  It  is  founded 
upon  this  supnosition*  that  the  witnees  called 
is  an  attainted  person.  If  he  is  not  attainted, 
their  objection  fails ;  for  they  cannot  say,  thaf 
he  is  an  improper  person  to  produce  as  a  wit- 
ness, upon  any  other  g^round.  If  the  record 
tlierefore  destroys  the  pretense  of  an  attainder, 
it  proves  his  competency.  Now  the  counsel  for 
the  prisoner  have  not  been  able  to  point  out,  or 
•nggest,  any  one  instance  or  respect,  in  which 
he  can  be  said  to  be,  or  affected,  as  an  attainted 
person,  unless  for  the  present  single  purpose. 
And  it  wouki  be  very  extraordinary  to  say,  that 
a  person  who  can  lose  neither  his  bfe  nor  estate, 
nor  the  parity  of  his  blood,  as  a  person  attaint- 
'  ed  of  treason,  shonld  be  deemed'attaioted,  for  no 
other  purpose  but  to  render  him  infamous.  My 
lords,  What  is  the  offence  by  this  act?  It  is  not 
hi^b -treason ;  the  offence  is  in  not  submitting 
toiustioe;  and  the  record  shews,  that  be  did 
nunmit  himself  to  justice.  This  is  stronger,  as 
to  that  point,  than  a  pardon,  because  it  avoids 
the  original  guilt.  The  gentlemen  say,  that 
this  record  cannot  be  made  use  of  in  Scotland ; 
and  that  if  the  witness  was  brought, before  a 
court  of  justice  there,  for  execution,  upon  t))e 
foundation  of  this  act,  he  could  never  avail 
himself  of  this  record.  My  lords,  I  deny  that ; 
and  I  take  it  to  be  clearly  otherwise ;  for^what 
would  be  the  consequence,  if  he  could  not? 
Much  more  than  the  gentlemen  are  aware  of: 
for  by  the  same  rule  that  this  record  could  not 
avail  him  there,  no  verdict,  no  acquittal  in 
J^ngland,  could  protect  a  man  from  another 
prosecution  in  Scotland,  for  the  same  offence ; 
and  the  prisoners  who  have  already  bad,  or 
hereafter  shall  receive  their  trial,  either  in 
England  or  Scotland,  for  the  late  rdbellion,  and 
been  acquitted ;  majr,  bv  being  sent  into  the 
other  part  of  the  kingdom,  be  tried  a  second 
time,  and  be  put  twice  in  hazard  of  thmr  lives. 
As  this  is  contrary  to  the  laws  of  England,  I 
believe  it  is  equally  so  to  the  laws  of  Scotland, 
as  they  stood  originally ;  for  I  take  it  to  be 
contrary  tothe  first  princinles  of  all  laws,  that 
atler  a  man  is  fairly  triea  for^an  offence,  by  a 
court  that  lias  full  cognizance  of  the  crime,  he 
should  be  taken  up,  and  tried  again  for  the  same 
offence.  No  law  will  admit  of  it.  But,  with 
respect  to  treason,  it  is  made  dear  by  the  sta- 
tute of  7  Anne,  which  makes  the  law  of  treason, 
and  the  manner  of  trving  it  in  Scotland,  the 
same  as  in  England.  My  lords,  if  the  gentle- 
men ask.  How  this  record  may  be  made  use  of 
there?  The  methodisby  prodacingtbereowd, 


or  proving  a  true  copy  of  it,  aa  is  done  in  case 
of  the  record  of  a  judgment  of  any  other 
court :  And  the  judges  in  Scotland  will  be 
bound  by  this  record.  My  lords,  the  absurd 
consequences  arising  from  the  contrary,  doc* 
trine  appear  at  first  sight,  and  are  too  many 
now  to  enumerate.  The  gentlemen  say.  That 
a  confession  of  an  error  in  law  will  not  be  ad- 
mitted in  any  court :  1  do  agree  that  it  will  not, 
because  the  Court  must  judge  upon  the  whole 
of  the  record,  and  determine  upon  their  own 
judgment  and  knowledge  of  the  law,  whether 
(supposing  all  the  facts  to  be  true)  there  is  error, 
or  not.  .The  reason  is,  becaose  that  is  their 
proper  province  ;  and  they  neither  want,  nor 
can  be  bound  by,  the  confession  of  the  attorney 
general .  But  it  is  quite  otherwise  as  to  lyiatters 
of  tact,  which  the  Court  do  not  ex  officio  exa- 
mine into  tlieroselves ;  they  must  take  them  to 
be  either  as  they  are  statcxl  and  admitted  be- 
tween the  parties  themselves,  or  appear  by  the 
verdict  of  a  jury.  To  apply  this  to  the  present 
case :  Mr.  Murray  says,  that  he  did  surrender, 
and  submit  himself  to  justice  according  to  the 
act  of  pariiament.  The  attorney  general,  by 
command  of  bis  majesty,  admits  that  fact: 
As  there  is  no  issue  joined,  a  jury  can't  be  sum- 
moned to  try  it ;  and  it  is  impossible  the  Court 
should  try  it  themselves,  by-  examining  wit- 
nesses ;  they  have  no  commission  for  it;  and 
the  law  gives  them  no  such  power.  The  fact, 
therefore,  must  be  taken  to  be  true ;  and,  as  it 
cannot  be  now  controverted,  your  lordships 
must  judge,  whether  it  don't  clear  him  of 
any  attainder. 

Sir  Jo&a  Strange,  My  lords,  I  should  not 
now  have  stood  up,  to  have  taken  up  any  more 
of  your  lordships'  time,  but  in  regard  to  what 
was  mentionea  by  the  gentlemen  who  are 
counsel  fur  the  prisoner,  that  this  record  cannot 
be  made  use  of  in  Scotland.  My  lords,  1  will 
beg  leave  to  put  them  in  mind  of  the  statute 
made  in  the  7th  year  of  queen  Anne ;  which 
says,  That  trials  lor  high  treason  in  that  king- 
dom are  to  be  the  same  as  if  they  were  here  ; 
and  whatever  benefit  a  person  wdl  be  entitled 
to  here,  they  would  be  equally  entitled  to  there : 
And  therefore  1  would  not  have  it  now  taken 
for  granted,  that  in  such  cases,  that  ahould 
not  be  admitted  as  evidence  in  one  part  of 
the  kingdom,  which  is  evidence  in  another 
part  of  it. 

Lord  falbot.  My  lords,  If  the  record  is  now 
to  be  read,  only  to  shew,  that  Mr.  Murray 
surrendered  himself  within  the  time  prescribed 
by  the  act,  1  should  have  no  objection  to  the 
reading  of  it ;  but  if  it  is  to  prove  Mr.  Murray 
to  be  a  competent,  or  an  incompetent  evidence^ 
then  I  think  it  of  that  consequence,  that  I 
hope  some  lord  will  move  to  adjourn  to  the 
Chamber  of  Parliament. 

X.  H.  S.  Mv  lords,  if  any  debate  arises  npoa 
the  point  that  has  been  argued  at  the  bar,  yoar 
lordships  must  adjourn  to  the  Chamber  ftf'Ar- 
liament,  to  debate  and  consider  it. 
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Tb«a  the  earl  Stanhope  moved  the  Hoom  to 
adjoani  to  the  Chamber  of  Parliament :  And, 
the  House  vras  adjourned  accorJingly:  Aod 
after  aboot  two  hours,  returoed  iu  the  same 
order  as  before. 

The  House  was  resumed :  and  proclama- 
tion made  tor  silence. 

L.  H,  S.  The  Lords  adjourned  to  the  Cham- 
ber of  Parliament,  upou  the  question  nbich 
had  been  argued  before  them,  Whether  the 
record  of  the  court  of  King's-bench,  offered 
in  evidence  by  the  Managers,  oug4it  to  be  read, 
or  not  ?  And  their  lordship:)  have  come  to  the 
following  Resolution  ;  with  which  I  am  order- 
ed to  acquaint  the  Managers  for  the  House  of 
Common^,  and  you,  my  lord  Lovat :  And  it 
ii  this ;  That  the  Managers  for  the  Commons 
be  admitted  to  prove,  and  give  in  evidence,  the 
record  of  the  proceedii\gs  in  thecourt  of  King's- 
bencb,  upon  the  Certiorari ;  whereby  the  act 
of  the  last  session  of  parliament,  for  attainting 
John  Murray  of  Broughton,  and  others,  unless 
they  surrender  themselves  by  a  certain  day 
therein  mentioned,  was  removed  before  that 
court. 

Atl,  Gen,  My  lords,  fVe  desire  Mr.  Tulley 
may  be  called,  to  prove  the  record. 

Lord  Lovat.  My  lords,  I  told  your  lordships 
before,  that  I  would  give  you  very  little  trou- 
ble ;  and  now  I  am  willing  to  give  you  still 
less.  1  acknowledge  the  recorfl ;  and  shall 
not  give  your  lordships  the  trouble  of  hearing 
it  proved. 

X.  JET.  S.  That  will  save  the  trouble  of 
proving  it ;  but  it  must  be  read.  Does  your 
lordship  admit  the  record  to  be  read,  without 
further  proof? 

Lord  LovaL  Yes,  if  your  lordships  please. 

Tbeu  the  Record  was  read  by  the  clerk  at 
the  table,  and  is  as  follows : 

Pleas  before  our  Lord  the  King,  at  Westmin- 
ster, of  Hilary  Term,  in  the  SOth  year  of 
the  reign  of  our  Soverei&p  Lord  George 
the  Snd,  by  the  grace  of  God,  of  Great 
Britain,  France,  and  Ireland,  King,  De- 
fender of  the  Faith,  &c.  "  Amongst 
the  Pleas  oHhe  King.    Roll. 

"  England.  Our  present  sovereign  lord  the 
kinj^  bath  transmitted  to  his  beloTcd  and  faith- 
ful sir  William  Lee,  knt.  and  his  associates, 
jostices  of  our  said  present  sovereign  lord  the 
king,  assigned  to  hold  pleas  before  the  king 
himself,  his  writ  of  Mittimus  ;  together  with 
a  writ,  directed  to  the  clerk  of  his  parliaments, 
and  ihe  return  made  to  the  same ;  and  also  the 
record  of  a  certain  act  of  parliament  of  our 
said  present  sovereign  lord  the  king,'  made  at 
Westminster,  closed  in  these  words : 

"  The  Writ  of  Mittimus. 

«*  To  our  beloved  and  faithful  sir  William  Lee, 
knt.  and  others,  his  associates,  our  justices  as. 
signed  to  hold  pleas  before  us,  greeting.  We 
send  you  inckved,  in  these  presents^  the  tenor 


of  a  certain  writ  of  Certiorari,  directed  to  our 
beloved  Ashley  Cowper,  esouire,  clerk  of  our 
parliaments ;  together  with  tke  retuni,  indorsed 
upon  the  back  of  the  said  writ;    and  also  the 
tenour  of  a  certain  act,  whereof  mention  ig 
made  in  the  same  writ,  eotituled.  An  Act  to 
attaint  Alexander  earl  of   Kellie;    William 
viscount  of  Strathallan ;    Alexander  lord  Pit- 
sligo  ;    David  Wemyss,  esq.,  commonly  called 
lord  Elcho,  eldest  son  and  heir  apparent  of 
James  earl  of  Wemyss;   James  Drunimondt 
esq.  eldest  son  and  heir  apparent  of  Williani 
yisoount  of  StrathalUn ;    Simon  Fraser,  esq. 
eldest  son  and  heir  apparent  of  Simon  lord 
Lovat ;  Georce  Murray,  esq.  commonly  called 
lord  George  Murray,  brother  to  James  duke  of 
Athol ;    Lewis  Gordon,  esq.  commonly  called 
lord  Lewis  Gordon,  brother  to  Cosmo  George 
duke  of  Gordon  ;   James  Drummond,  taking 
upon    himself  tbe  title  of  duke  of  Perth; 
James  Graham,  late  of  Dnntroon,  taking  on 
himself  the  title  of  viscount  of  Dundee;  John 
Nairne,  taking  upon  himself  the  title  or  stile 
of  lord  Nairn;    David  Ogilvie,  taking  upon 
himself  tbe  title  of  lord  Oefilvie ;  John  Drum- 
mond, taking  upon  himself  the  stile  or  title  of 
lord  John  Drummond,  brother  to  James  Drum^ 
mond,  taking  on  himself  the  title  of  duke  of 
Perth ;    Robert  Mercer,  esq.  otherwise  Nairn 
of  Aldie ;  sir  William  Gordon  of  Park  ;    John 
Murray  of  Broughton,  esq. ;  John  Oonlon  the 
.elder,  of  Glenbuckett ;    Donald  Cameron  the 
younger,  of  Lochiel ;  doctor  Archibald  Came* 
roN,  brother  to  Donald  Cameron  the  younger, 
of  Lochiel ;  Lodovick  Cameron  of  Tor-  Castle ; 
Alexander  Cameron  of  Dungalloo;    Donald 
Mac  Donald  of  Clanronald,  junior,  son  to 
Rhonald  Mac  Donald  of  Clanronald ;  Donald 
Mac  Donald  of  Lochgarie;  Alexander  Mac 
Donald  of  Keppoch ;  Archibald  Mac  Donald, 
son  of  Col  Mac  Donald  of  Barisdale ;  Alex* 
ander  Mac  Donald  of  Glencoe;   Evan  Mac 
Pherson  of  Clnnfe;  Lauchlan  MacLancblan 
of  Castle-Lauchlan ;   John  Mac  Kinnon  of 
Mac  Kinnon ;  Charles  Stewart  of  ArdsheiL^ 
George  Lockhart,  eldest  son  and  heir  apparent 
of  George  Lockhart  of  Camwath  ;  Lawrence 
Oliphant  the  elder,  of  Gask ;   Lawrence  Oli- 
phant  the  younger,  of  Gask ;   James  Grahain 
the  younger,  of  Airth;    John  Stewart,  com- 
monly called   John  Roy  Stewart;    Francis 
Farquharson  of  Monalterye ;  Alexander  Mac 
Gilivarae  of  Drumaglash ;  Lauchlan  Mac  In- 
tosh,  merchant  at  Inverness ;  Malcolip  Ross» 
son  of  Alexander  Ross,  of  Pitcaloy ;  Alex- 
ander  Mao  Lend,  son  to  master  John  Mac 
Leod,  advocate ;  John  Hay,  portioner  of  Res- 
talrig,  writer  to  the  signet;  Andrew  LumsdaJe, 
otherwise  Lnmsdain,  son  to  William  Lttmsdale,* 
otherwise  Lumsdain,  writer  in  Edinburgh  ;  and 
William  Fidler  clerk  in  the  auditor's  office  in  the 
Exchequer  of  Scotland  ;  of  high-treason,  if  theT 
shall  not  render  themselves  to  one  ofhis  majesty  ii 
justices  of  the  peace,  on  or  before  tlie  ISth  day 
of  July,  in  the  year  of  our  Lord  1746,  and  sub- 
mit to  justice :  The  tenor  of  which  said  act 
we,  for  certain  reatoniy  hare  caused  to  be 
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broug;ht  before  us  ioto  oar  ChaDoery.  Aod  we 
do  hereby  commaod  yoa.  That,  having  id- 
spected  the  tenour  of  the  said  act,  you  do  fur- 
ther cause  to  be  dooe  thereon,  that  which  of 
right,  and  according  to  the  law  and  custom  of 
England,  you  shall  see  fit  to  be  done.  Wit- 
ness ourself  at  Westminster,  the  lOth  day  of 
February,  in  the  20th  year  of  our  reign." 

The  tenour  of  the  said  writ  of  Certiorari, 
aod  the  return  made  to  the  same ;  and  also  the 
tenour  of  the  said  act)  in  the  said  writ  men- 
tiooed,  follow  in  these  words : 

«»  The  Writ  of  Certiorari, 
**  George  the  second,  by  the  grace  of  God,  of 
Great  Britain,  France,  and  Ireland,  king,  de- 
fender of  the  faith,  to  our  beloved  Ashley 
Cowper,  esquire,  clerk  of  our  parliaments, 
greeting.  We  being  willing  (for  certain  rea- 
sons) to  be  certified  concerning  the  tenour  of  a 
certain  act  by  us  made  and  enacted,  by  and 
with  the  advice  and  consent  of  the  Lords  spi- 
ritual and  temporal,  and  Commons,  in  parlia- 
ment assembled,  at  Westminster,  the  17th  day 
of  October,  in  the  19th  year  of  our  reign,  inti- 
tuled. An  Act  to  attaint  Alexander  earl  of 
Kellie;  William  viscount  of  Strathallan;  Alex- 
ander lord  Pitsligo;  David  Wemyss,  esq. 
commonly  called  lord  Elcho,  eldest  son  and 
heir  apparent  of  James  earl  of  Wemyss ; 
James  brummond,  esq^.  eldest  sou  and  heir  ap- 
parent of  William  viscount  of  Strathallan ; 
Simon  Fraser,  esq.  eldest  son  and  heir  apparent 
of  Simon  lord  Lovat;  George  Murray,  esq. 
commonly  called  lord  George  Murray,  brother 
to  James  duke  of  Athol ;  I^wis  Grordon,  esq. 
commonly  called  tprd  Lewis  Gordon,  brother 
to  Cosmo  George  duke  of  Gordon;'  James 
Drummond,  takmg  upon  himself  the  title  of 
duke  of  Perth ;  James  Graham,  late  of  Dun- 
troon,  taking  on  himself  the  title  of  viscount  of 
Dundee ;  John  Nairn,  taking  upon  himself  the 
title  or  stile  of  lord  Nairn;  David  Ogllvie, 
taking  upon  himself  the  title  of  lord  Ogilvie ; 
John  Drummond,  taking  upon  himself  the  stile 
or  title  of  lord  John  Drummond,  brother  to 
James  Drummond,  taking  on  himself  the  title 
of  the  duke  of  Perth :  Robert  Mercer,  esq. 
otherwise  Nairn  of  Aldie ;  sir  William  Gordon 
of  Park  ;  John  Murray  of  Brqughton,  esq. ; 
John  Gondon  the  elder,  of  Glenbuckett ;  Donald 
Cameron  the  younger,  of  Lochiel ;  doctor 
Archibald  Cameron,  brother  to  Donald  Cameron 
the  younger  of  Lochiel ;  Ludovick  Cameron  of 
Tor-castle ;  Alexander  Cameron  of  Dungallon ; 
Donald  Mac  Donald  of  Clanronald,  junior,  son 
tb  Rhonald  Mac  Donald  of  Clanronald ;  Donald 
Mac  Donald  of  Lochgarie;  Alexander  Mac 
Donald  of  Keppoch ;  Archibald  Mac  Donald, 
SOD  of  Col  Mac  Donald  of  Barrisdale ;  Alex- 
ander Mac  Donald  of  Glencoe;  Evan  Mac 
Pherson  of  Clunie ;  Lauchlao  Mac  Lauchlan 
qf  Caatle-Lauchlan :  John  Mac  Kinnon  of 
Mac  Kinnon  ;  Charles  Stewart  of  Ardsheil ; 
George  Lockhart,  eldest  son  and  heir  apparent 
of  George  Lockhart  of  Carnwath ;  Lawrence 
Oliphant  the  elder,  of  Gask  \  Lawrence  Oli- 


phant  the  younger,  of  Ga&k ;  Jantea  Graham 
the  younger,  of  Airth  ;  John  Stewart,  com- 
monly called  John  Roy  Stewart;  FTancis 
Farquharson  of  Monalterye  ;  Alexander  Mac 
Gilivrae  of  Drumaglash ;  Lauchlan  Mac  In- 
tosh,  merchant  at  Inverness;  Malcolm  Ru^ts, 
son  of  Alexander  Ross  of  Pitcaloy  ;  Alexander 
Mac  Lend,  son  to  master  John  Mac  Leod,  ail- 
Tocate;  John  Hay,  portioner  of  Restalrig, 
writer  to  the  signet ;  Andrew  Lumsdale,  other- 
wise Lumsdaio,  son  to  William  Lumsdale, 
otherwise  Lumsdaio,  writer  in  Edinburgh  ;  and 
William  Fidler,  clerk  in  the  auditor's  office,  in 
the  Exchequer  of  Suotland,  of  high -treason,  if 
they  shall  not  render  themselves  to  one  of  his 
majesty's  justices  of  the  peace,  on  or  before  the 
12ih  day  of  July,  in  the  year  of  our  Lord  I7469 
and  submit  to  justice ;  do  command  you,  that, 
immediately  after  the  receipt  of  this  writ,  you 
do  distinctly  and  openly  send  before  us,  into 
our  Chancery,  the  tenour  of  the  said  act,  with 
all  things  touching  the  same,  as  fully  and  per- 
fectly as  the  s^me  now  remains  in  your  q^s- 
tody  ;  together  with  this  writ.— -Witness  our- 
self at  Westminster,  the  7th  day  of  February, 
in  the  20th  year  of  our  reign." 

"  The  Return. 

*'  The  execution  of  this  writ  appeareth  in  a 
Certain  schedule  to  this  writ  annexed,  as  within 
I  am  commanded,  Ashley  Cow  per,  esq.  Cler' 
Partiamentor'.  In  the  parliament  held  at 
Westminster,  the  17th  day  of  October,  in  the 
year  of  our  Lord  1745,  and  in  the  19th  year  of 
the  reign  of  our  sovereign  lord  George  the 
second,  by  the  grace  of  God,  of  Great-Britain, 
France,  and  Ireland,  king,  defender  of  the 
faith ;  and  there  continued  by  several  adjourn- 
ments until  and  unto  Wednesday  the  4th  day 
of  June  1746,  by  the  consent  of  the  Lords  asf 
well  spiritual  as  temporal,  and  of  the  Commons, 
and  by  the  assent  of  (he  king's  maj^ty  then 
present;  the  following  statute  (amongst  others) 
was  ordained,  enacted,  and  established,  to  wit^ 
An  Act  to  attaint  Alexander  earl  itf  Kellie ;  Wil- 
liam viscount  of  Strathallan ;  Alexander  lord 
Pitidigo ;  David  Wemyss,^.  commonly  called 
lord  £lcho,  eldest  son  and  heir  apparent  of 
James  earl  of  Wemyss ;  James  Drummond, 
esq.  eldest  son  and  heir  apparent  of  William 
viscount  of  Strathallan ;  Simon  Fraser,  esq. 
eldest  son  and  heir  apparent  of  Simon  lord 
Lovat ;  Geor^'e  Murray,  esq.  commonly  called 
lord  George  Murray,  brother  to  James  duke  uf 
Athol ;  Lewis  Gordon,  esq.  commonly  called 
lord  Lewis  Gordon,  brother  to  Cosmo  George 
duke,  of  Gordon ;  James  Drummond,  taking 
upon  himself  the  title  of  duke  of  Perth ;  James 
Graham,  late  of  Duntroon,  taking  on  himself 
the  title  of  viscount  of  Dundee ;  John  Nairn, 
taking  upon  himself  the  title  or  stile  of  lord 
Nairn;  David  Ogilvie,  taking  upon  himself  the 
title  of  lord  Ogilvie ;  John  Drummond,  taking 
upon  himself  the  stile  or  title  of  lord  John 
Drummond,  brother  to  James  Drummond, 
taking  on  himself  the  title  of  duke  of  Perth  ; 
Robert  Mercer,  esq.  otherwise  Nairn  of  Aldie ; 
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sif  Wf/IHiD  Gordon  of  Parfi  ;  John  Murray  of 
Bnmj^tot],  esq. ;  John  Gordon  the  eider,  of 
eieoDQckett ;  booaid  Cameron  the  younj^er, 
ofLochiel;  Doctor  Archibald  Cameron,  bro- 
Iher  to  Donald  Cameron  the  young^er  of 
Lotehiel  $  Ludovick  Cameron  of  Tor-cascle ; 
AfexanflerXameron  of  Dun^ailon;  Donald 
Blac  'Donald  of  Clanroilald,  junior,  sou  to 
BtM>nald  Mac  Donald  of  Clanronald  ;  Donald 
^lac  Donald  of  Loclin^arie ;  Alexander  Mac 
Donald  of  Keppoch ;  Archibald  Mac  Donald, 
0on  of  Col  Mac  Donald  of*Barisdale;  Aiex- 
ainder  Mac  Donald  of  Glencoe;  Evan 'Mac 
Pberson  of  Clunie ;  Lauchlan  Mac  Lauchlan 
of  Castfe-Laochlan ;  John  Mac  Kinnon  of 
Mac  Kiiinon;  Charles  8tewart  of  Ardsheil; 
George  Lockbart,  eldest  son  and  heir  apparent 
of  George  Lockhart  of  Cam^ath ;  Lawrence 
Olipbantthe  elder,  of  Giftk;  Lawrence  Oli* 
phant  the  younger,  of  Gask ;  James  Graham, 
tlie  younger,  of  Airth ;  John  Stewart,  com- 
fnonfy  called  John  Roy  Stewart;  Francis 
Farqobarsbn  of  Monalterye ;  Alexander  Mac 
Gilivraeof  Drumaglash ;  Lauchlan  Macintosh, 
merchant  at  Inverness  ;  Malcolm  Ross,  son  of 
Alexander  Ross  of  Phcalnv ;  Alexander  Mac 
Lend,  too  to  master  John  itfac  Lend,  advocate ; 
John  flay,  portioner  of  Restalrig,  writer  to  the 
^gnet;  Andrew  Lumsdale,  otherwise  Lums- 
darin,)  son  to  William  Lumftdale,  otherwise 
Lumsdain,  ivtiXer  in  Edinburgh ;  and  William 
Fidler,  clerk  in  the  auditor's  office,  in  the  Ex- 
^henuer  of  Scotland,  of  high-reason ;  if  they 
Mialt  not  render  themselves  to  one  of  his  ma- 
jesty's justices  of  the  peace,  on  or  before  the 
19th  'day  of  July,  in  the  year  of  our  Lord 
17^€ ;  and  submit  injustice/' 

«>  Whereas  Alexander  earl  of  Rellie ;  Wil- 
liam viaconnt  of  Strathallan;  Alexander  lotd 
Pitaligo ;  DaVid  W^myss,  esqttire,  commonly 
eaUed  lord  Elcho,  elde^  son  and  hdr  apparent 
6f  James  earl  of  Wentyss ;  James  Drummond, 
esqoire,  efdest  son  and  heir  apparent  of  Wfl- 
Kam  viscount  of  Stnilhallan;  Simon  Fraser, 
esquire,  eldest  son  anid  heir  apparent  of  Simon 
kn-d  LOyat;  George  Murl^,  esquire,  eom- 
fno'nly  called  ford  George  Murray,  brother  to 
James  duke  of  Athol ;  Lewis  Gordon,  esquire, 
commonly  cafled  lord  Lewis  Gordon,  brother  to 
Costco  ueorge  duke  of  Gordon;  James 
Druiboiond,  takiti^  upon  himself  the  title  of 
duke  of  Perth ;  James  Graham,  late  of  Dun- 
troon,  taking  on  himself  the  title  of  viscount  of 
Dnndeo;  John  Nairn,  taking  upon  himself  the 
tftle  or  stile  of  lord  Nairn;  David  Ogilvie, 
taking  upon  himself  the  title  6f  lord  Oeiivie  ; 
John  Drummond  taking  upon  himself  tne  siile 
or  title  Of  lord  John  Drummond,  brother  to 
Jartaea  Drummond,  taking  on  himself  the  title 
tt  the  duke  of  Perth  ;  Robert  Mercer,  esq. 
otherwise  Nairn,  of  Atdie :  sir  Wiiliara  Gordon 
df  Park ;  John  Murray- of  Broughton,  esqnire; 
John  Gordon  (he  elder,  of  Glenbuckett ; 
DonalU  Climeron  the  younger,  of  Lochiel; 
dV)ctt)r  Archibald  Cameron,  brother  to  Donald 
Cameron  the  younger,  of  Lochic)  \  Ludovitk 

VOL.  XVIII, 


Cameron  of  Tor-Castle  ;  Alexander  Cameron 
of  Duoi^llon ;  Donald  Mac  Donald  Of  Clan- 
rOnald,  junior,  son  to  Uhonald  Mac  Donald  of 
Clanronald  ;  Donald  Mac  Donald,  of  Loch- 
garie;  Alexander  Mae  Donald- of  Keppoch; 
Archibald  Mac  Donald,  son  of  Col  Mac  Donald 
of  Barisdale;  Alexander  Mac  Donald  of  Glen- 
coe; Evan  Mac  Pherson  of  Clunie  ;  Lauch- 
lan Mac  Lauchlan  of  Castle- Lauchlan  ;  John 
Mac  Kinnon  of  Mac  Ktnnon;  Chasles  Stewart 
of  Ardsheil;  George  Loikhart,  elilest  son  and 
heir  apparent  of  George  Lockhart  of  Carnwath  ) 
Lawrence  Oliphant  the  'elder,  of  Gask ;  Law- 
rence Oliphant  the  yonnger,  of  Gask  ;  James 
Graham  the  younger,  of  Airth  ;  John  Stewart, 
commonly  called  John  Roy  Stewart ;  Francis 
Farquharson  of  Monalterye;  Alexander  Mac 
Gilivrae  of  Drumaglash ;  Lauchlan  IVIac  In- 
tosh,  merchant  at  Inverness  ;  Malcolm  Ro^g, 
son  of  Alexander  Ross  of  Pitcalny  ;  Alexander 
Mac  Lend,  son  to  master  John  Mac  Leod,  ad- 
Tocate;  John  Hay,  portioner  of  Restalrig, 
writer  to  the  signet;  Andrew  Lumsdale, 
otherwise  Lumsdain,  son  to  William  Lums- 
dale, otherwise  Lumsdain,  writer  in  Edin- 
burgh ;  and  William  Fidler,  clerk  in  the 
Auditor's  Office  in  the  Exchequer  of  Scotland ; 
on  or  before  the  eighteenth  day  of  April,  in  the 
year  of  ourLord  1746,  did,  in  a  traitorous  and  hos- 
tfle  manner,  take  up  arms,  and  lery  war,  against 
bis  present  most  gracious  majesty,  within  thit 
realm,  contrary  to  the  duty  of  their  allegidnce ; 
and  are  fled,  to  avoid  their  being*  apprehended, 
and  prosecuted,  mccording  to  law,  for  their  said 
offences ;  Be  it  therefore  enacted  by  the  king's 
moaf  exdellentmaiesty,  by  and  with  the  advice 
And  consent  of  «tne  Lords  spiritual  and  tem- 
poral, and  Commons,  in  this  present  parlia- 
ment assembled,  and  by  the  authority  of  the 
iikme.  That  if  the  said  Alexander  earl  of 
Kellie;  William  viscount  of  StrathaHan; 
Alexander  lord  Pitsligo;  David  Wemyss, 
esquire,  commonly  called  lord  Elcho,  eldest 
son  and  heir  apparent  of  James  earl  of 
Wemyss;  James  Drummond,  esquire,  eldest 
son  And  heir  apparent  of  William  viscolint  of 
Strathallan  ;  Simon  Fraser,  esquire,  eldest  son 
and  heir  apparent  of  Simon  lord  Lovat; 
George  Murray,  esquire,  commonly  called  lord 
Geoive  Murray,  brother  "to  James  duke  of 
Athof;  Lewis  Gordon,  esquire,  commonly 
called  lord  Lewis  Gordon,  brother  to  Cosmo 
George  duke  of  Gordon  ^  James  Drummond, 
taking  upon  himself  the  titleof  duke  of  Perth; 
James  Graham  late  of  Dontroon,  taking  on 
himself  the  title  of  viscount  of  Dundee ;  John 
Nairn,  taking  upon  himself  the  title  of  lord 
Nairn;  David  O^lvie,  taking  upon  himself 
the  title  of  lord  Ogilvie;  John  Drummond, 
taking  upon  himself  th6  stile  or  title'  of  lord 
John.  Drummond,  brother  to  James  Drum- 
mond, taking  on  himself  the  title  of  duke  of 
Pprth  ;  Robert  Mercer,  esquire,  otherwise 
Nairn,  of  Aldie;  sir  William  Gordon  of  Park  } 
John  Murray  of  Broughton,  esquire;  John 
Gordon  the  elder,  of  Glenbuckett;  Donald 
Cameron  the  younger,  of  Lochiel;  doctor 
2T 


643] 


90  GEORGE  U. 


ProceeJ&np  againtt  Lord  Lamtt, 


[644 


Archibald  Cameron,  brother  to  Donald  Came- 
ron the  younger,  of  Loebiej ;  Ludovick  Came- 
ron of  Tor-Cattle;  Alexander  Cameron  of 
Dung^lloD ;  Donald  Mac  Donald  of  Clanro- 
natd,  junior,  fon  to  Rbonald  Mac  Donald  of 
Clanronald;  Donald  Mac  Donald  of  Loch- 
garie ;  Alexander  Mac  Donald  of  Keppoch ; 
Archibald  Mac  Donald,  son  of  Col  Mac  Doiald 
of  Barisdale ;  Alexander  Mac  Donald  of  Glen- 
coe ;  Evan  Mac  Pheraon  of  Clnnie ;  Lauch- 
Ian  Mac  Lauchlan  of  Caatle-Laucblan  ;  John 
Mac  Kinnon  of  Mac  Rinneni  Charlea  Stewart 
of  Ardaheil ;  George  Lockhart,  eldeat  aon  and 
heir  apparent  of  George  Lockhart  of  Camwath ; 
Lawrence  Oliphant  the  elder,  of  Gask ;  Law- 
rence Oliphant  the  younger,  of  Gaak  ;  Jamea 
Graham  the  younger,  of  Airth ;  John  Stewart, 
commonly  called  John  Hoy  Stewart ;  Francis 
Farquharton  of  Monalterye  ;  Alexander  Mac 
Gilivrae  of  Dramaglaih  ;  Lauchlan  Mac  In- 
tosh,  merchant,  at  Inremesa ;  Malcolm  Rosa, 
aon  of  Alexander  Rosa  of  Pitcalny ;  Alexander 
Mac  Lend,  aon  to  master  John  Mac  Leod,  ad- 
vocate; John  Hay,  portioner  of  Restalrig, 
writer  to  the  signet;  Andrew  Lomsdale, 
otherwise  Lomsdain,  aon  to. William  Lumsdale, 
otherwise  Lumsdatn,  writer  in  Edinburgh; 
and  William  Fidler,  clerk  in  the  Auditor's 
Office  in  the  Exchequer  of  Scotland;  shall 
Dot  render  tbemselrea  to  one  of  his  majesty's 
justices  of  the  peace,  on  or  before  the  twelhb 
day  of  July,  in  tho  year  of  our  Lord  1746, 
and  submit  to  iustice  for  the  treasona  aforesaid ; 
then  every  of  them  the  said  Alexander  earl  of 
Kellie;  William  viscount  of  Strathallan; 
Alexander  lord  Pitsligo ;  David  Wemyss, 
^uire,  commonly  caUed  lord  Elcho,  eldest  son 
and  heir  apparent  of  James  earl  of  Wemysa ; 
Jamea  Drnmmond,  esquire,  eldest  aon  and 
heir  apparent  of  William  viscount  of  Strathal- 
Jan ;  wmon  Fraser,  esquire,  eldest  son  and 
heir  apparent  of  Simon  lord  Lovat;  George 
Murray,  eaquire,  commonly  called  loni  George 
Murray,  brother  to  Jamea  duke  of  Athol; 
l«wi8  Cordon,  esquire,  commonly  called  lord 
Lewia  Gordon,  brother  to  Cosmo  George  duke 
of  Gordon ;  James  Drnmmond,  taking  upon 
himself  the  title  of  duke  of  Perth ;  James 
Graham,  late  of  Duntroon,  taking  on  him- 
self the  title  of  viscount  of  Dundee;  John 
^airn,  taking  upon  himself  the  title  or  stile  of 
lord  Nairn ;  David  Ogilvie  taking  upon  him- 
aelf  the  title  of' lord  Ogilvie;  John  Drum- 
fuood,  takingupon  himself  the  stile  or  title  of 
lord  John  Drnmmond,  brother  to  James 
Drummond,  taking  on  himself  the  title  of  duke 
of  Perth;  Robert  Mtreer,  esquire, otherwise 
Nairn  of  Aldie ;  sir  William  Gordon  of  Park  ; 
John  Murray  of  Brouc^ton,  esquire;  John 
Gordon  the  elder,  of  Glenbnckett ;  Donald 
Cnmeron  the  younger,  of  Lochiel:  doctor 
Archibald  Cameron**  brother  Uf  Donald  Ca- 
meron the  younger,  of  Lochiel;  Lndovick 
Cameron  of  Tor- Castle;  Alexander  Cameron 
of  Dungallon  ;  Donald  Mac  DonaM  of  Clan- 

*  See  bis  Caae,  a.  d.  n59« 
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ronald,  junior,  son  to  Rhonald  Mac  Donald  of 
Clanronald ;   Donald  Mac  Donald  of  Locb- 
garie;   Alexander  Mac  Donald  of  Keppoch  ; 
Archibald   Mac   Don&ld,    aon   of  Col  Ma« 
Donald  of  Barisdale ;  Alexan^jer  Mac  Donald 
of  Glencoe  ;  Evan  Mac  Pherson  of  Clunie  ; 
Lauchlan  Mac  Lauchlan  of  .Castle-Ladbhlan  ; 
Juhn  Mac  Kinnon  of  Mac  Kinnon ;  Charlea 
Stewart  of  Ardsheil ;  George  Lockhart,  eldest 
son  and  heir  apparent  of  George  Lpchhart  of 
Camwath;  Lawrence  Oliphant  the  elder,  of 
Gask;   Lawrence  Oliphant  the  younffer,  of 
Gask ;  James  Graham,  the  younger,  ofAirth  ; 
John   Stewart,  commonly  calM  John  .Roy 
Siewaft ;  Francis  Farquharson  of  Monalterye ; 
Alexander   Mac    Gilivrae   of   Drumaglash ; 
Lauchlan  Mac  Intosh,  merchant  at  Inverness  ; 
Malcolm  Ross,  son  of  Alexander  Ross  of  Pit- 
calny ;   Alexander  Mac  Leod,  son  to  master 
John -Mac  Leod,  advocate;  John  Hay,  por- 
tioner  of    Restalrig,    writer  to  the  aignet; 
Andrew  Lumsdale,  otherwise  Lumsdain,  aon 
to  William  Lumsdale,  otherwise  Lomsdain, 
writer  in  Edinburgh  ;    and  William  Fidler, 
clerk  b  the  Auditor'a  Office  in  the  Exchequer 
of  Scotland,  not  rendering  himself,  as  afore- 
said, and  not  submitting  tojustice,  as  aforesaid, 
shall,  from  and  after  the  said  eighteenth  day 
of  April,  in  the  vear  of  eur  Loi^  1746,  stiftid 
and  be  adjudged  attainted  of  the  said  high- 
treason,  to  all  intenta  and  purposes  whatsoever ; 
and  shall  suffer  and  forfeit,  as  a  person  at- 
tainted of  bigh'treason  by  the  laws  of  the  land 
ought  to  suller  and  forfeit :  and  every  of  tho 
said  justices  of  the  peace  are  kereby  required  to 
commit  every  of  them,  the  said  Alexander  earl 
of  Kellie ;    William  viscount  of  Strathallan  ; 
Alexander  lord  Pitaligo ;  David  Wemyss,  esq. 
commonly  odled  k>rd  Elcbo,  eldest  aon  and 
heir  apparent  of  James  earl  of  Wemyss; 
James  Drummond,  esq.  eldest  aon  and  heir 
apparent  of  William  viscount  of  Strathallan  ; 
fiftmon  Fraser,  esq.  dklest  son  and  heir  apparent 
of  Simon  lord  Lovat ;   George  Mnrray,  esq. 
commonly  called  lord  George  Murray,  brother 
to  James  duke  of  Athol ;  Lewis  Gordon,  esq. 
commonly  called  lord  Lewis  Gordon,  brother  to 
Cosmo  George  duke  of  Gordon ;  James  Druni«- 
mond,  taking  upon  himself  the  title  of  duke  of 
Perth;  James   Graham    lato   of  Duntroon, 
tokingon  himself  the  title  of  viscount  of  Dun- 
dee ;    John  Nairn,  taking  upon  himself  tb# 
title  or  stile  of  loid  Nairn ;    David  Ogilvie, 
takingupon  himaelf  fhe  title  of  lord  Offdvie  ; 
John  Drummond,  taking  upoiT  himself  the  stilo 
or  title  of  lord  John  Urummond,  brother  to 
James  Drummond,  taking  on  himself  the  title  of 
duke  of  Perth ;  Robert  Mercer,  esq.,  otherwise 
Nairn  of  Aldie ;  sir  William  Gordon  of  P»rk  ; 
John  Murray  of  Broughtoo,  esq. ;  John  Gordon 
theeldeiiofGlenbuckett ;  Donald  Cameron  tho 
younger,  of  Lochiel ;  doctor  Archibald  Came- 
ron, broiher  to  Donald  Cameron  the  younger, 
of  Lochiel ;  Ludovick  Cameron  of  Tor-caatle; 
Alexander  Cameron  of  Dungallon  ;    Donald 
Mac  Donald  of  Clanronald,  junior,  son  to  Rho- 
nald Mac  Donakl  of  Clanronald ;  Donald  Ma» 
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Bonaki  of  Loehgarie ;  Alexander  Mac  I^onald 
of  Keppoeh ;  Archibald  Mac  Donald,  aon  of 
Col  Mao  Donald  of  Bariadale ;  Alexander  Mac 
Donald  of  Glencoe;  Evan  Mac  Phersoo  of 
Clnnie ;  Lanchlan  Mac  Laochlan  of  Caetle- 
Lauchlan ;  John  Mac  Kinnon  of  Mac  Kinnon  ; 
Charles  Stewart  of  Ardsbeil ;  George  Lock- 
liarl,  eldest  son  and  heir  apparent  of  George 
Lockhart  of  Camwath ;  Lawrence  Olipbani 
the  elder,  of  Gask ;  Lawrence  Olipbant  the 
yoonger,  of  Gask ;  James  Graham  the 
^ronoger,  of  Airtb ;  John  Stewart,  commonly 
called  John  Roy  Stewart ;  Francis  Farqnhar- 
•on  of  Monalterre ;  Alexander  Mac  Gilivrae  of 
Drumaglash ;  Lanchlan  Mac  Intosh,  merchant 
«t  InTemess ;  Malcolm  Ross,  son  of  Alexander 
Ross  of  Pitcalny ;  Alexander  Mac  Lend,  son  to 
master  John  Mac  Lend,  adrocate ;  John  Hay, 
portioner  of  Restalrig,  writer  to  the  signet; 
Andrew  Lomsdale,  otherwise  Lnmsdain,  son 
to  William  Lnmsdale,  otherwise  Litmsdain, 
writer  in  Edinburgh;  and  William  Pidler, 
derk  in  the  Auditors  office  in  the  £xche(|oer 
of  Scotland ;  so  surrendering  himself  to  prison 
for  the  said  high-treason,  tnere  to  remam  till 
lie  shall  he  discharged  by  due  course  of 
law;  and  thereof  immediately  to  give  notice 
to  one  of  his  mi^ty*s  principal  secretaries  of 
fliate. 

**  I  Ashley  Cowper,  clerk  of  parliaments,  by 
▼irtue  of  the  writ  of  oar  said  lord  the  king  of 
Certiorari  to  mcr  directed,  and  to  these  presents 
annexed,  do  certifjr,  that  what  is  abore  written 
is  the  true  tenor  of  the  act  of  parliament  above 
Mid  in  that  writ  expressed.  In  witness  where- 
of, to  this  schedule  I  have  set  my  seal,  and 
rabscribed  my  name.  Dated  the  9th  day  of 
Febmarr,  in  the  twentieth  year  of  the  reign  of 
oar  said  lord  the  king,  and  in  the  year  of  our 
Lord  1746.  Ashlet  Cowper."* 

«<  Plea  of  John  Murray. 

**  And  DOW  (that  is  to  say)  upon  Thursday 
next  after  the  Octare  of  the  Punfication  of  the 
BlesMd  Viiigia  Mary,  before  oar  said  present 

*  **  Mr.  Murray  being  brought  to  the  bar  of 
the  Court  of  King^s- bench,  by  Habeas  Corpus 
directed  to  the  lieutenant  of  the  Tower,  the 
foreffoing  record  was  read  to  him  by  the  se- 
condary on  the  crown  side:  and  the  attomev 
gencralprayed  that  execotion  might  be  award- 
ed. The  secondary  then  demanded  of  him, 
what  be  had  to  say  why  exeeation  should  not 
be  awarded? 

'^  The  prisoner  ore  ttnut  pleaded,  that  he  did 
sarrender  himself  to  the  lord  justice  clerk  of 
Scotland  (who  is  a  justice  of  the  peace)  at  Edin- 
bnrgh,  the  S8th  day  of  Jane  last ;  whereupon 
the  itiomey  general  dedared,  that  he  had  au* 
thority  from  his  majesty  to  confess  the  truth  of 
the  prisoner's  plea,  and  did  accordingly  confess 
it  And  the  Court  ordered  the  prisoner's  plea, 
and  the  attorney  general's  oonwssion,  to  be  re- 
corded |  and  that  the  attorney  take  nothing  by 
bis  motion,  and  that  the  prisoner  be  reman&d/' 
Tostcr's  RepertSy  p.  60. 


sotereign  lord  the  king  at  Westminster,  oometh 
the  said  John  Murray  in  the  said  act  named, 
under  the  custody  of  the  lieutenant  of  the 
Tower  of  London,  by  ? irtue  of  his  majesty's 
writ  of  Habeas  Corpus  ad  subjiciendum,  &c. 
into  whose  custody  he  the  said  John  Murray 
had  been  before  committed,  upon  the  account 
aforesaid,  being  brought  to  the  bar  here  in  his 
own  proper  person,  who  is  committed  by  the 
Court  tONthe  said  lieutenant  of  the  said  Tower 
of  London,  charged  as  a  person  attainted  of 
hi^h-treason  by  virtue  of  the  said  act:  and 
bemg  asked  by  the  Court  here,  at  the  instance 
of  sir  Dudley  Ryder,  knight,  attorney  general 
of  our  said  present  sovereign  lord  tbe  king, 
who,  for  our  said  present  sovereign  lord  the 
king,  in  this  behalf  prosecuteth,  if  he  the  said 
John  Murray  hath,  or  kooweth  of,  any  thing 
to  say  tor  himself,  why  the  Court  here  should 
not  proceed  to  award  execution  against  him 
thereupon,  he  the  said  John  Murray,  for  plea, 
saith,  that  it  is  very  true,  that  h^  is  one  or  tbe 
persons  in  the  said  act  named  and  intended ;  to 
wit,  the  person  therein  denized  and  described 
by  the  name,  stile,  and  addition,  of  John  Mur- 
ray of  Brooghton,  esq.,  aifainst  whom,  with 
the  rest  of  the  persons  therein  named,  designed, 
and  dowribed,  the  said  act  was  made,  passed, 
and  intended,  for  and  on  account  of  the  high- 
treason  therein  mentioned,  and  thereby  suppos- 
ed to  have  been  committed  against  our  said 
present 'sovereign  lord  tbe  king :  but,  for  fur- 
ther plea,  he  saith,  that,  long  before  the  ISth 
day  of  July  in  tbe  said  act  mentioned ;  to  wit, 
upon  the  98th  day  of  June  then  last  past,  he 
the  said  John  Murray,  at  the  city  of  £din- 
boiigh,  in  the  shire  of  Edinburgh,  did,  in  due 
manner,  and  according  to  the  directions,  and 
agreeable  to  the  true  sense,  intent,  and  mean- 
ing of  the  said  act,  render  himself  to  the  ri^ht 
honourable  Andrew  Fletcher,  ese.,  lord  justice 
clerk  of  Scotland,  being  one  of  his  majesty's 
justices  of  tbe  peace  in  the  said  act  mentioned 
and  intended  for  that  purpose  (he  the  said  An- 
drew Fletcher  having  then  and  there  full  power 
and  authority,  by  virtue  of  the  said  act,  to  ad- 
mit him  the  said  John  Murray  to  ma|ce  such 
render  of  himself  to  him  the  ssid  Andrew 
Fletcher,  as  aforesaid ;)  and  that  he  the  said 
John  Murray  was,  upon  the  said  98th  d^  of 
June,  in  consequence  of  such  render,  as  afore- 
said, committed  by  him  the  said  Andrew 
Fletcher  to  prison,  tor  and  on  account  of  the 
said  high-treason,  according  to  the  directions, 
and  agreeable  to  the  true  aense,  intent  and 
meaniiig,oftheaaidact;  and  that  he  the  said 
John  Murray  hath,  ever  since  his  said  render 
and  commitment,  as  aforesaid,  until  now,  re- 
mained and  QontiBued,  and  still  doth  remain 
and  continue,  a  close  prisoner,  upon  the  ac* 
count  aforefidd ;  and  this  he  is  ready  to  ▼erify 
and  Drove, ^  the  Court  shall  award:  With 
this  farther,  that,  at  the  time  of  his  said  render 
and  commitment,  as  aforesaid,  he  the  said  John 
Murray  was,  and  ever  since  hath  been,  and  yet 
is,  willing  and  desirons  to  take  bis  trial,  and 
eubmit  lumaelf  to  joitice,  parsnant  to  the  dU 
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^'  And  the  said  ^ir  Pudle  v  Byder,  biigbt,  at- 
tornev  g^neral  of  our  aaid  preaent  sovereign 
lord  the  king,  wbo,  i*or  our  aaid  present  aoye- 
reign  lord  tbe  king,  in  this  bebalf  prosecutelh, 
liariog  beard  and  considered  tbe  said  plea  oi* 
bim  ibe  said  Jobn  Murray,  by  bim  now 
pleaded  in  form  aforesaid,  be  the  said  attorney 

reneral  for  oqr  wi  present  sovereign  lord  the 
ing  saitb»  that  he  dolb  not  in  any  wi«e  deny 
Any  of  the  matters  in  tbe  sajwl  pea  alleged ; 
Imt  doth  oovr.  here  in  court,  foe  and  on  bSialf 
of  our  aaid  pneaen^  sorereign  lord  the  king,  and 
by  the  special  order  and  command  of  our 
laid  present  sovereign  lord  the  king,  adnoit 
and  .(Donfess  the  Jame  lo  be  in  nil  respecia 
true :  WberenpoD  it  ia  considered  and  ad- 
judged by  the  aaid  court  here,  that  the  aaidplea 
of  bim  the  sai(|  Jahn  |lurray,  for  biro  so  f^iove 
pleaded,  as  aforeaud,  and  aUo  tbe  aaid  cop- 
lessioD  of  the  said  attorney  general  by  him  so 
made  of  the  said  plea,  as  aforesaid,  be  recorded  ; 
and  that  he  the  said  John  Murray  be  remanded 
Pi  the  said  Tower  of  London,  under  the  custody 
pf  the  said  lieuftnaut,  to  be  by  bim  there  kept 
in  safe  custody,  until  be  shall  be  from  thence 
discfaai^ged  by  doe  cqorseof  lair<" 

Ah.  Om.  My  lords,  ire  deaire  that  Mr. 
Murray  may  now  he  sworn. 

Lord  Lavat.  My  lords,  I  deaire  leave  to 
falsify  the  record,  and  to  prove,  by  witnesses, 
that  Mr.  Murray  did  not  sttrrender  himself 
wttbiu  the  time  prescribed  by.  the  act  of  par- 
liament. 

Ait  Gen,  My  loi^s,  what  the  noble  lord  at 
the  bar  now  insists  upon,  is,  that  heahall  be  at 
liberty  to  falsify  tbe  record,  by  shewing,  by 
witnesses,  that  Mr.  IVIorray  dift  notsurremler 
himself  according  ta  the  act  of  parliameat ;  but 
I  must  submit  it  to  your  lordships,  that  there 
ia  no  ground  whataoever  to  admit  the  prisoner 
to  go  ipto  that  kind  of  evidence  i  because  this 
is  a  record,  which,  aocordidg.  to  the  known 
rules  of  proceeding,  cannot  be  falaified«  since  it 
is  a  proof  of  a  thing  transacted  in  a  court  of 
justice,  before  whom  it  was  properly  oogniaa- 
ble,  and  who  alone,  in  this  part  of  tlie  united 
kingdom,,  could  hear  it,  and  had  power  to  re- 
cord it ;  and  I  therefore  must  insist,  that  it  is 
out  of  the  power  of  any  peraon  whatsoever  to 
contradict  that  record. 

X.  H.  S,  My  lord  Lovat,  tbe  Managera  ia« 
aist,  that  it  appearing  by  matter  of  record,  that 
Mr.  Murray  did  surrender  himself  accordta^  to 
the  aot  of  parliament,  that  matter  oannot  now 
be  faiaified.  . 

Lard  Lo^t.  My  lords,  I  mast  beg,  that, 
ainoe  it  is  a  point  of  lav,  your  lerdahtpa  will  be 
pleaaed  to  hear  my  oounaei  to  it 

AtL  Getu  My  lords,  as  to  ita  being  a  quetb 
tion  of  Uw,  whether  the  noble  lord  at  the.bar 
ahalLbe  at  liberty  to  predade  witoeaaeatof^ 
fify  tb»tnoordi  to  he  aoi^  my  knlf^  it  ia« 


question  of  ia,w,  because  it  cantfot  be  ^afd  lo  ho 
a  (piestion  of  fact ;  but  it  doea  not  liidlow  a s  « 
conae«pieoce,  because  tbe  noble  hNrd  at  Iho  hav 
says,  that  he  has  a  point  of  law  to  aubffait  to 
your  lordabjps,  that  therefore  yo«r  lordahipa 
should  peri^  his  couniel  to  argue  it :  for  it  ia 
still  in  your  lordships'  judgment,  whether  yoo 
have  any  doubt  concerning  it ;  #nd  it  ia  appro* 
bended,  that  this  is  too  plain  a  cayo  to  luimit 
of  anv  doubt  with  your  lordships;  and  there* 
fore  that  you  will  not  permit  couhsel  to  aiyuo 
it,  as  the  conse4p1en.ce  t^n  only  be  delay ;  and 
an  indulgence  of  tl>is  kind,  la  matten  of  bo 
doubt,  would  put  it  in  the  power  of  a  priaonei 
to  protract  hia  trial,  and  keep  your  lordahipa 
sitting  as  long  as  he  pleaaed. 

Sir  John  Strang^,  Hy  lords,  1  beg  Wf  0  lo 
have  it  clearly  uuderatood,  what  it  ia  that  tho 
noble  lonl  at  the  bar  insists  upon ;  whether  it 
be  to  prove,  by  witoewea,  that  Mr.  Morimy  vaa 
not  in  custody  wilbin  tbe  timo  preacriwd  by 
Ibis  act  of  pariiamenA;  or  that  Mr.  Murray  did 
not  aurrender  liimself,  and  anhmit  to  joitioo 
within  that  time. 

I4>rd  Lotnt.    I  put  it  upon  that  atrict  wovd, 
that  he  did  not  *  f  urreofler  himself.' 
'  L.H.S,    Lord  Lovat,  does  yonr  kardabip 
desire  to  bo  lieard  by  your  cpuosel  to  that 
point? — ^Lord  lAfoat,   Yes. 

Mr.  Forreiter.  My  k^rfis,  It  would  ill  be- 
come me,  In  the  station  of  oovnael  for  Iho  no* 
ble  lord  at  the  bar,  to  deoline  arguing  nay  point 
which  he  thinks  may  be  of  servitao  to  hij». 
The  question  now  made  by  tho  noble  lord  ia 
singly  this.  Whether  he  shaU  be  at  bberty  |o 
adduce  witnassea,  vivd  t^octf,  to  falsify  ^e  cqa^ 
tenU  of  this  record  ?  that  ia,  to  prove  that  *Mr< 
Murray  did  oot  aurrender  himself  within  tho 
time  prescribed  by  the  ^ct ;  which  being  eknely 
connected  to  tbe  former  objection,  I  cao  at 
present,  and  until  1  hav^  time  to  consider  the 
question,  do  little  rise  bat  what  would  be  ez- 
tiemdy  iodeo^t  in  me,  reneftt  agifat  f$ri  of 
what  1  troubled  your  lordahipa  Hitb  in  tho 
morning,  and  which  is  now  ot^er-ruled.  But, 
my  lords,  the  debating  this  point  may  lead  to 
the  oonsideratum  of  ai|other,  aad  indood  a  rery 
material  one ;  which  ia,  Whether  ovidoocae  A 
his  being  taken  prisoner  by  the  king's  fiMrgwo 
will  make  it  a  aurrender  within  t^O  iogal 
conatruction  of  the  act  of  parliaroeot,  «o  aa  to 
warrant  his  plea,  aad  tho  attorney  a[enonil|f 
confession  contained  in  tbe  record  r  4od  this 
I  shall,  in  point  of  law,  beg  leave  to  deny*  npon 
tbe  authority  of  lord  Duffus's  case,  and  aoreml 
other  oaaes.  Your  lordships  are  lo  ifetormine, 
wh^er  we  aboil  be  beard  to  these  pointa  oa 
oot :  but,  if  1  #m  at  liberty  to  apeak  to  tbom, 
aa  |hey  are  both  qncstioiiB  of  ^reat  diffio^Hiy, 
I.  moat  beg  aomeiunher  time  for  preparing 
myaelf,  abd  bying  my  thougbU  together; 
aince,  at  thia  honr  of  tbe  night,  and  anpcvpaaod 
aa  I  am,  it  ia  impossible  to  argue  tbem  sofoUjr 
aa  my  doty  rcquiros,  aa  «fae  noble  lord  baa  n 
lif^ht  to  jeipeat  fiom  me,  and  na  y o^r  lonJabipo 
have  n  riglit io  naBpedimotteni  to  ba  iaiolad  nt 
your  bar,  <  t»  ' .  1  ►  -^  •       * 
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I^ril  />94f .  My  lordp,  I  am  bo  ?ery  ire«)c 
fpd  ij9fif<i9»  asd  b«f«  heeo  obliged,  in  order  lo 
attend  in  obedieDoe  to  yoMr  lordships'  com* 
mandsy  (or  two  days  together,  to  be  up  by 
three  o'clock  in  the  roorninir ;  I  must  there- 
fore bctf,  Ifml  your  lordshiiMi  will  iodulge  me 
vith  ^  &tor  iionr,  aiid  soiqib  respile;  ot)iervriae 
I  abail  4m  U  yfior  bar. 

Jit,  G<9«  My  lords,  I  ^id  apprehend/from 
wbat  the  Doble  lord  at  the  bar  said,  that  the 
|WMil  be  wantied  to  sobant  JU>  your  lordships 
vaa,  Wbmber  he  abPuW  pot  be  U  h^Msriy  to 
brlof;  wteeasea  to  proFe,  that  BIr.  Murray  did 
a9l  Burrmler  himself  wilbio  Iho  meaf)iD|j^  of 
the  fiet  ?.  Dtut  aoqietbiAg  has  dropt  sioce  Irom 
the  ptifpoer'a  couosel,  aa  if  tb»y  tneant  t« 
shew,  that  Mr*  Murray  did  opt,  in  ^,  sur- 
render,  but  vap  takeo  pria^oer  before  the  tiro^ 
given  by  th^  ad  |o  aiyrireader ;  and  tbat  this 
YOQid  QQt,  IB  point  of  law*  be  a  auprondf  r  with- 
in  thn  9ttU  Af y  lords,  tbat  ia  a  queaM^^  totally 
difierei^  from  the  former.  It  is  ono  question, 
YVbatber  be  aa»y  be  adnnttrd  to  prove,  that  ba 
did  not  snrrepder  according  to  the  i^t  of  par- 
tiameiit  f  and  another,  what  would  he  the  legfl 
effect  el'bia  bc»ng  apprehended  previous  to  the 
time  appointed?  Tbey  are  two  entirely  distinct 
qa^tiona;  and  whetlier  they  sbaU  be  a^mitjted 
to  tiYWo  Uie  Ibrmcr,  ia  now  for  your  lordships' 
Qonaineration ;  hut  aa  to  the  latter,  it  is  ft  matter 
aohaaqoant,  and  not  now  to  be  considered. 

Then  the  duke  of  Newcastle  moveil  to  ad- 
journ to  the  Chamber  of  Parliament ;  and  the 
Lord  Qigb  Steward  went  back  to  his  chair ; 
and  the  House  tvas  adjourned  accordingly. 

The  lionls  and  others  wm4  bacV^  ig  the  aame 
prder  aa  before ;  and  the  House  being  resumed 
in  the  Chamber  of  Parliamont,  a^ter  d/^bate. 

Ordered,  Tbat  thia  Honac  will  procaerf  i'nr- 
ther  in  the  Trial  of  the  aaid  lord  Lof  at  to- 
noRTPW  at  11  o'cb»ck  in  the  forenoon:  ^od 

▲  MeaaaqpB  was  sent  to  the  H9wm  of  Coto- 
mOBP,  bv  Mr.  Bide  and  Mr.  Thurston,  to  ac- 
qualni  them  tberowith. 

Ood^Nd,  Thftt  the  linotenant  of  tbo  Tourer 
•f  London,  or  his  depPty,  do  take  ha«k  the  aaid 
lord  M«at,  ^ad  bring  him  again  tp  |be  bar  of 
thia  Hof  se  in  Weatminater-bail,  ftt  11  o'clock 
in  the  fiirehoon  to-morrow. 


The  Third  Day. 
Wtdnudky,  March  11,  1746. 

About  11  o'clock  in  the  forenoon  the  Lords 
and  others  came  from  the  Chamber  of  parlia- 
inep),  in  the  same  order  as  on  Monday  last, 
into  Westminster-hall ;  where  the  Commons, 
and  their  Managers,  were  in  the  seats  prepared 
for  them  respectively,  as  before :  and  the  Lords 
took  their  placea  In  the  court,  and  the  Lord 
High  Steward  in  his  chair. 

X.  il.  5.  The  Ho^se  is  resumed.  Is  it  your 
Iprdshi])S^  |>1easure  that  the  judges  have  leare 
tobeWere4? — ^r«('.  Ay,  ay. 

Thai  Ihsaeqaant  ai  fxu^  made  i^naddiqit- 
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tion  for  aileace,  and  «Aerwarda  the  fottowing 
proclamation : 

ScTJ,  at  Armh  Oyes,  Oyes,  Oyea!  Lieu- 
tenant of  the  Tower  of  London,  bring  forth 
your  prisoper  Simon  lord  Lovat  to  the  l^r, 
pursuant  to  the  order  of  the  House  of  l4>rda  to 
you  directed. 

The  deputy  governor  of  the  Tower  brong^ 
the  prisoner  to  the  bar,  in  the  like  aumner  an 
before:  and  thei^  he  kneeled  dawn. 

JL  H.  S»    Your  lordship  may  rise. 

L.H,S,  My  lord  Lovat,  your  lordahtp 
thought  fit  yesterday  to  insist  upon  it,  that  not 
withstanding  the  record,  produced^  by  the 
Managers  tor  the  House  of  Commons,  of  Mr. 
John  Murray  of  Broughton's  having  surren* 
dered  himself  within  the  time,  and  according 
to  the  terms  prescribed  br  an  act  of  parltameA 
made  in  the  19th  year  or  bis  majesty's  reign, 
your  lordship  should  be  permitted  to  j^iv^  evi- 
denee,  by  witnesses  vhd  voce^  that  Mr.  Murra j 
4id  not  surrender  himself  within  the  time  pre<^ 
scrijbed  by  that  act.  To  this  kind  of  evidence 
the  Managers  for  the  House  of  Commons  ob- 
jected, because,  as  they  alleged^i  it  was  givioff 
evidence  to  contradict  a  lact  which  was  verified 
by  a  record  of  the  highest  nature  ;  and  that 
therefore  you  should  not  be  permitted  to  enter 
into  such  proof:  whereupon  you  desired,  that 
yonr  counsel  might  be  heard  to  that  matter,  aa 
a  point  or  qopstion  of  law.  Against  this  the 
Managers  thought  fit  to  ol^ect,  that  it  wa^  no 
donbt  or  question  of  taw  at  all ;  that  the  law  of 
the  land  lias  full,  and  dear,  and  settled  fn  this 
point ;  and  ttiat  therefore  }  our  lordsbip  oiifffat 
not  to  he  heard  by  your  counsel  to  it.  The 
House  has  taken  all  these  matters  into  conside* 
ration,  in  the  chamber  of  parliament;  and 
hath  come  to  the  follow ing  Resolution,  with 
whidj  they  have  directed  me  to  acquaipt  you  s 
and  it  is  this.  That  the  counsel  for  the  lord 
'  Lovat  be  not  peripitted  to  argue,  that  parol  evi- 
dence should  be  received  to  prove,  tiiat  John 
Murray  of  Bronghton  did  not  surrender  him* 
self  according  to  the  act  made  in  the  last  ses- 
sion of  parliament  in  that  behalf,  in  con^radic< 
tlon  to  tue  record  of  the  court  of  King's-bcncby 
produced  by  the  Managers  for  the  Commons. 

T\\0  Lord  High  Steward  aaked  biava  lo  g^ 
^  dovrn  10  Ae  table :    Wiiich  vaa  done. 

L.  H.  S.  Gentlemen  Qf  the  Honae  ef  Com* 
mens,  you  may  proceed. 

Mr.  Noel,  My  lords,  we  now  desire  that  Mr* 
Murray  of  Broughton  may  be  aworn. 

Lord  LofjHtt,  My  lords,  }  did  objeot^galust 
Mr.  Murray's  being  examined  as  a  witness: 
your  lordships  have  been  pleased  to  over-rule 
that  objection,  and  1  ik>w  atibmit,  that  Mr» 
Murray  may  be  examined,  if  yon  please. 

John  Murrt^  aworn, 
I^rd  Talbot,  My  lords,  I  desire  te  ask  Hir« 
Murray  some  questions  Ibr  the  saks  of  lemUiy 
iny  own  judgment  in  the  matter ;  bntif  it  is 
ifDpUPper  tbat  Ibey  ahauld  ka  astedf  I  flub^ 
mit  it  1^  yn«r  lordships. 
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L,  H,  S.  M  tr  lords,  the  ordinary  method  of 
proceeding  in  these  cases  is,  that  where  a  irit- 
ness  is  produced,  be  is  to  be  sworn  in  dbief,  un- 
less there  be  some  objection  to  his  eonrtpetency ; 
and  then  he  is  to  be  sworn  upon  a  Voire  Dire. 
After  he  is  sworn  in  chieF,  the  party,  who  pro- 
daces  him,  asks  him  such  questions  as  he 
thinks  proper  $  after  which  the  other  party  is 
«l  liberty  to  cross-examine  him  either  to  the 
matter  of  fact  concerning  which  he  baa  been 
examined,  or  any  other  matter  whatsoever,  that 
shall  tend  to  impeach  his  credit,  or  weaken  hia 
testimony;  provided  the  questions  that  are 
asked  him,  are  such  aa  the  law  allows :  So  in 
this  Couirt,  after  the  Managers  have  produced 
any  witneas,  and  have  finished  their  examina- 
tion of  him,  the  prisoner  has  liberty  to  ask  him 
whatever  questions  are  proper ;  and  it  is  most 
rejl^lar,  that,  after  both  sides  have  gone  through 
with  their  examinations  of  the  witoeis,  any  of 
your  lordshipa  should  ask  him  what  questiona 
you  shall  judge  proper.* 

Mr.  Noel.  Mr.  Murray,  you  will  be  pleased 
to  attend  to  the  questions  that  shall  be  asked 
you.  Give  your  answers  distinctly,  and  raise 
your  voice  as. much  as  you  can,  that  my  lords 
nay  hear  you. — My  lords,  the  first  thing  I  de- 
sire of  this  witness  is,  that  he  may  give  'your 
lordships  an  account  when  waa  the  first  time 
that  he  heard  of  any  invitation  to  the  son  of  the 
Pretender  to  come  into  Scotland,  and  firom 
whom  he  heard  it. 

J.Murray,  My  lords,  to  the  best  of  my  re- 
membrance, in  the  month  of  February,  1741-9, 
when  I  waa  at  Edinburgh,  I  had  there  occasion 
to  see  my  lord  Traouair,  who  told  me  that  there 
were  several  gentlemen,  to  the  best  of  my 
memory,  the  prisoner  at  your  lordships'  bar, 
my  lord  Perth,  my  lord  John  Drummon^,  sir 
James  Campbell  or  Achenbreck,.and  Mr.  John 
£ttuart  brother  to  lord  t>aouair,  had  employed 
one  Drummond  of  Bochaldie  to  go  from  Scot- 
land to  Home,  to  assure  the  Pretender  of  their 
^seal  for  his  service ;  and  that  they  would  be 
ready  and  willing,  as  soon  as  aumdent  assis- 
tance could  be  bad  from  France,  to  appear 
||ublicly  in  arms  for  him :  and,  at  the  same 
time,  he  said,  that  he  had  given  Drummond  a 
Memorial  ngned  by  those  persons,  i  think 
seven  of  them  in  number,  to  Cardinal  Fleury, 
expressing  their  attachment  to  the  f^etender, 
and  desiring  him  to  procure  assistance  from 
the  court  of  France ;  and  at  the  same  time 
this  Dmmmobd  carried  with  him  a  list  of  all 
the  peonle,  that,  by  those  ^tlemen,  were 
supposed  to  be  ready  and  willmg  to  join  in  the 
Pretender's  service- 
Lord  Lovatf  interrupting.  My  lords,/ your 
lordships  will  be  pleased  to  consider,  that  what 
this  gentleman  says,  is  only  hearsay  evidence, 

*  As  to  this,  see  Mr.  Peake's  observations 
in  his  Law  of  Evidence,  ch.  3,  s.  9.  For  more 
respecting  examinations  upon  the  Voire  Dire, 
■ee  vol.  13,  f p.' 334,  PeUr  Cook's  Case; 
Fraaoia  Franda'a  Case,  vol.  15,  p.  898; 
Townley*!  Case,  p.  390,  of  this  volume. 


which  should  dot  be  admitted  before  your 
lordships,  as  it  gives  you  a  bad  impression  of 
a  man.  I  am  now  trying  for  my  life  and 
fortune,  and  hope  your  lordihips  will  coo- 
aider  it. 

Mr.  Noel,  My  lords,  I  am  so  fiur  from  differ- 
ing from  the  noble  lord  at  the  bar  in  this  re- 
s|>ect,  that  I  did  understand  the  witness  waa 
speakinjg  only  what  he  had  heard  from  my  lord 
Traquairv  <^ 

Att.  Gen.  My  lords,  the  Managers  do  know 
and  desire,  that  yourlerdsbipa.  will  distinguish 
between  evidence  that  does,  and  evideiiee  that 
does  not  affect  Hie  prisoner  at  the  bar.  Ilie 
witness  waa  ^viiig  an  aoeount  bv  way  of  intro- 
duction ;  which  will  be  material  for  your  lord- 
'  ships'  consideration.  I  b^  leave  to  say,  it  ia 
impossible  for  a  witness,  in  his  giving  an  ac- 
count of  a  transaction,  to  apeak  nothing  but 
words  that  alone  will  aflhct  the  prisoner;  and 
therefore  this,  though  it  does  not  aflect  the 
prisoner,  may  be  proper  to  mtrodooe  that, 
which  he  has  to  say,  that  may  affect  him. 
What  he  now  says,  ts  only  giving  an  account 
of  a  plot  or  consptracv,  enteied  into  by  several 
persons,  which  did  afterwards  bring  on  the  re- 
bellion. 

£.  H.  S.  My  lord  Lovat,  the  Managers  do 
admit  that  what  baa  been  hitherto  said  by  the 
witness  under  examination  does  not  affect  voo ; 
and  they  desire  now  to  offer  it  oblv  as  evidcooe 
of  a  oonspuracy  in  oeneral,  whicn,  if  they  do 
not  apply  to  your  lordship  by  particular  evi- 
dence, wdl  not  affect  you. 

Lord  Loivat,  My  lords,  at  I  said  before,  it 
gives  a  bad  impression. 

Lord  Coke.  My^orda,  I  apprriiend  that  we 
are  right  in  going  into  this  kmd  of  evidence  ;- 
because,  in  the  preamble  to  our  Articles  of  Im- 
peachment, wesetfbrth  thegeneral  oonspiraoy. 

SoL  Oen.  My  lords,  what  has  hitherto  been 
said,  ia  ^not  evitience  against  the  noble  lord  at 
the  bar ;  and  God  forbid  that  he  should  be  af- 
fected by  any  thing  that  is  not  strictly  evidenoe 
against  him!  And  therefore  it  is  fit,  that  the 
view  with  which  the  evidence  is  offesed  should 
be  fully  understood.  Th^  preamble  to  the 
Articles  of  Impeachment  asserts.  That,  ever 
since  the  breaking  out  of  the  war,  and  particu- 
larly in  1743,  many  persons  have  plotted  and 
conspired  with  the  enemy,  to  procure  an  in- 
vasion of  thia  kingdom  by  a  foreign  force,  and 
to  raise  a  rebellion  at  home.  The  first  Article 
chaiges  lord  Lovat  to  have  been  one  of  those 
conspirators.  It  ia  necessary  therefore,  by 
general  evidence,  to  shew,  that  there  have  been 
such  plots  and  conspiracies  as  the  Commona 
asserti  and  then  to  afiect  the  noble  lord  at  the 
bar,  by  proper  evidence,  with  being  concerned 
in  those  plots.  This  method  of  proceeding  ia 
not  new,  but  the  established  course.  Upoa 
the  impeachment  of  the  lord  vtscoont  Staflbrd, 
a  general  evidence  waa  given  of  the  conspiracy » 
which  was  declared  not  to  afibct  him,  but  aa 
introductory  only.  The  like  waa  done  upon 
the  trials  at  law  of  the  persons  accused  of  hav- 
ing been  in  the  same  plot.    Tbeaaae  matho4 
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far  High  Treason, 


was  allawed  as  proper,  and  liable  to  no  just  ob« 
jectioD,  in  many  trials  atUr  the  Kevol ution .  I n 
th&  rei||[n  of  the  late  king,  upon  the  trial  of 
Layer^  the  like  method  was  pursoed  ;  General 
e? idence  was  ^ven  of  a  plot  which  did  not  di- 
rectly affect  him.  I  dare  answer  for  the  gen- 
tlemen who  manage  this  prosecution,  that  no 
one  of  us  will  urge  against  the  noble  lord  any 

-*  s  •  ■    •     •       •  -     ■  ■..t  ^         %_  *  t 


tloguish  general  from  particular  e?idence. 


Then  the  Witness  was  directed  to  go  on  with 
his  luumttTe. 

/.  Murray,  My  lords,  I  mentioned  to  your 
kNrdships,  that  at  the  same  time  that  Drum- 
SDond  went  over  to  Paris,  be  carried  with  him 
a  list  of  all  the  gentlemen  in  Scotland,  who,  it 
was  supposed  by  those  who  signed  this  Memo- 
rial, were  ready  and  willing  to  join  them :  But 
this  list  I  take  rather  to  be  a  general  list  of  the 
Highlands  of  Scotland;  nor  do  1  imagine 
there  could  be  any  reason  to  think,  that  the 
g^reat  number  of  people  there  mentioned,  could 
appear  in  fatour  of  the  Pretender.  My  lord 
Traquair.  at  the  time  of  his  informing  me/  of 
this,  told  me,  that  Drummond  was  then  in 
Edinburgh  ;  and  proposed  that  I  should  have  a 
meeting  with  bira.  Accordingly  I  had  a  meet- 
ing with  him ;  and  he  repeated  to  me  much 
the  same  thing  that  I  have  repeated  to  vour 
lordships :  Said  he  had  been  extremely  wen  re-. 
ctited  by  the  cardinal,  to  whom  he  had  deli- 
vered the  Memorial  giren  him  at  Edinburgh : 
That  he  expressed  much  satisfaction,  and  was 
Tery  sanguine,  and  had  the  Pretender's  inte- 
rest very  much  at  heart ;  and  that,  provided  he 
could  get  sufficient  assistance  and  assurance 
from  tl^ose  who  are  called  the  Pretender's 
friends  in  England,  that  then  he  would  send 
over  the  troops  required ;  the  number  was 
J,000  men,  to  be  landed  in  Scotland ;  1,600  at 
or  near  Inverness,  so  as  immediatelv  to  join 
with  the  clan  of  the  Frasers;  the  ether  1,500 
were  to  be  landed  in  the  west-coast,  near  Ca- 
meron's of  Locbiel,  who  was  to  take  the  com- 
mand of  them  upon  him,  and  to  raise  the  peo- 
ple of  Argyleshire :  At  the  same  time,  a  body 
of  10  or  19,000  men  were  to  be  lamled  as  near 
London  as  they  poisibly  could.  That  at  the 
same  time  Drummond  was  in  Edinburgh,  be 
cent  for  Cameron ;  and  when  they  met,  he  re- 
peated what  had  past,  and  the  success  he  had  at 
Koroe  and  Paris;  and  assured  them,  that 
provided  he  could  have  assistance  in  England, 
the  scheme  might  be  put  in  execution  in  an- 
f  nma  following.  After  a  week's  stay  in  Edin- 
burgh, Drummond  went  to  London.  I  do  not 
remember  to  have  heard  any  thing  more  con- 
cerning this  matter  till  the  August  following.* 
This  was,  to  the  best  of  m  ?  naemory,  the  end 
of  March,  or  beginning  of  April,  that  be  left 
Edinburgh. 
'  X.  H.  S,  What  year  was  it  in  ? 

J.  Murray.  1743.    We  call  it  so  in  Edin- 
kargb. 
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JL  Bs  5.  YoQ  begin  |be  year  in  Scotland 
on  the  1st  of  January  ? 

J.  Murray.  Yes.  My  lords,  in  the  autumn 
following,  when  I  v^as  at  my  lord  TraquiUr's 
house  in  the  country,  he  told  me  he  understood 
by  Drummond,  that  cardiual  Fleury  ^  proposed 
sending  a  body  of  Swedish  troops  into  Scot- 
land, Slinking  they  might  be  more  agreeablo 
to  the  people  there,  as  they  were  Protestants, 
than  French  or  Irish  brigades  would  be :  Bat,  at 
the  same  time,  said,  be  thought  it  would  be  ne- 
cessary that  a  person  should  be  sent  from 
Scotland,  to  be  deputed  to  solicit  those  troops 
from  Sweden,  in  conjunction  with  the  person 
whom  the  cardinal  should  employ.  My  lord 
Traquair  thought  that  I  should  go  on  that  ac- 
count :  But  I  think  it  was  rather  Drummond*a 
than  oiy  lord  Traquair*s  proposition. 

X.  M.  S.  When  was  this? 

J.  Afttrroy.  In  August  174S.  I  refused  to 
comply  with  this.  From  which  time  I  do  not 
remember  to  bare  heard  any  thing  for  liz 
months;  and,  about  that  time,  my  lord  Tra- 
quair and  Cameron  of  Locbiel,  at  Cameron's 
house,  did  shew  me  a  letter  written  b^  Drum- 
mond from  Paris;  wherein  be  said,  Thai 
upon  hb  return  to  France,  he  bad  represented 
the  thing  to  the  cardinal  in  such  a  light , as 
engaged  him  to  promise,  that  in  a  short  time 
he  would  land  the  troopa  in  Scotland,  as  pro- 
posed. There  were  several  other  cirenmstonccs 
in  the  letter,  which  I  cannot  now  remember: 
So  far  I  can  say,  that  letter,  in  general,  when 
it  was  read  to  me,  seemed  very  extraordinary, 
to  think,  that  an  affair  of  sucn  consequence  as 
the  invading  these  kingdoms,  and  raising  a 
civil  war  in  the  country,  was  to  be  undertaken 
by  a  few  people,  and  by  such  kind  of  manage- 
ment. I  said,  I  apprehended  it  was  a  scheme 
of  Drummond's,  to  keep  tap  a  spirit  of  party 
in  this  country,  and  to  make  himself  useful  to 
the gentlernen,  who  employed  him;  and  that 
there  was  no  such  thing  intended  bj  cardinal 
Fleury.  My  lord  Traqnair  determined,  that 
ijt  was  then  necessary  to  know  the  real  state  of 
the  case ;  and  he  desired  I  would  go  to  Paris 
for  that  purpose.  I  at  first  did  not  comply 
with  it ;  I  did  not  care  to  execute  it ;  nor  did  I 
agree  to  it  till  several  weeks  afterwards :  1  was 
then  coming  to  liondoo ;  and  in  January  I 
came  up ;  but,  upon  the  road,  I  understood 
that  cardinal  Fleury  was  dead. 

X.  JET.  S.  When  was  this  ? 

J.  Murray.  In  January  1743,  by  the  Scotch 
stile.  1  stayed  some  short  time  in  London  ^  and 
from  thence  I  went  over  privately  to  Paris ; 
and,  by  means  of  one  Mac  Donald  the  banker, 
1  found  out  Drummond :  He  carried  me  that 
evening  to  one  Mr.  Semple,  who  is  thera 
called  mv  lord  Semple ;  and  was  the  person 
employed  by  the  Pretender  to  manajge  Lis  af- 
fairs in  France :  They  both  jdined  in  lament- 
ing the  death  of  the  cardinal;  and  said,  that, 
had  he  lived,  in  all  probability  the  scheme 
would  have  been  executed  that  spring;  that 
the  reason  why  it  was  not,  was  owing  to  the 
marshal  Maillebois  having  orders  frotn  Frauce 
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to  'imircft  Irb  srniy  tox^wtii  Hflmover,  instead 
of  the  coast  of  Flabders,  as  the  oarditial  in* 
Moded :  but  that  'f  he  cardiDaT  bad  been  so  ex- 
tremely sanguine  in  the  Pretender's  interest, 
that  he  had  ^iren  all  bis  papers,  me morials, 
and  the  like,  to  M.  Amelot,  the  then  secretary 
for  foreign  affiirs.  I  proposed  to  see  M. 
Amelot :  and  accordrogly  I  went  to  Versailles, 
where  I  stayed  two  or  three  weeks.  I  was 
first  pr^ented  by  Drumnnond  to  Seraple ;  and 
had  an  audience  of  M.  Amelot,  whom  I  told  I 
had  been  sent  from  Scotland,  by  the  persons 
who  had  signed  the  Memorial  which  J  men- 
tioned to  your  lordships,  and  who  were  con- 
cerned in  it,  to  know  whether  the  king  of 
France,  liis  master,  was  willing  to  put  the 
scheme  in  execution.  He  told  me,  tnat  Mr. 
Semple  had  ac<^ainted  him  with  the  reason  of 
my  coming:  And  thereupon  he  went  to  the 
kmg  of  France,  and  told  him  of  it ;  and  upon 
thsi  I  desired  to  know  what  answer  he  nad 
from  the  kiifg  of  France.  The  answer  hO  gate 
tne  was,  That  the  king  told  him,  that  I  might 
aitfnre  thos6  gentlemen,  that  he  had  the  interest 
of  their  master  as  much  at  heart  as  they  ;  and 
tftat,  as  soon  as  he  had  an  opportunity,  he 
would  pot  the  schema  they  proposed  in  execu- 
tion. With  this  answer  I  returned  to  Paris, 
where  I  only  staved  two  nights.  At  first,  I 
observed j  that  Bi.  Amelot  seemed  very  de- 
sirous to  hate  such  assurances  from  England  as 
the  cardiilkal  had  required ;  and  he  applied  to 
Drummond  and  Semple  on  that  head.  When 
1  left  Paris,  Mr.  "Drummond  determined  to 
GOme  oter.    I  set  out  from  Paris,  and  came 

Sifately  to  London.  The  reason  of  Mr. 
rummond*B  coming  over  was  to  collect  those 
assuraneea  which  had  been  expected  from 
England. 

/T.  H.  3.  What  time  was  this? 

/.  Jlfiurray.  It  must  have  been  the  end  of 
niarch,  or  bq^inning  of  April. 

X.  H.  S.  fn  what  year  was  it? 

J.  Murray.  Ii|  1743.  1  stayed  but  a  few 
days  in  London  after  itay  return  ;  and  Mr. 
Drummond  desired  me,  that  as  soon  as  I  ar- 
rived in  Scotland,  I  would  acquaint  my  lohl 
Traqoair  of  his  being  come  to  London,  and  the 
reason  of  it ;  and  desired,  that  he  would  come 
and  aiisist  in  procuringthe  assurances  from  the 
Pretender's  mends.  Upon  my  return  to  Edin- 
burgh, I  stOpt  at  York,  where  1  met  with  the 
late  lord  Perth,  who  ihen  was  at  York ;  and  I 
acquainted  him  with  what  had  been  done  ;.who 
ceemid  extremely  dissatisfied  at  it.  1  soon 
afflerwards  came  to  Edirfbutij^  ;  and  soon  after 
my  arrival  there,  I  met  lord  Traqnair,  whom  I 
aeqttatnted  with  ^rummond's  being  come 
over ;  and  that  he  deiired  his  lordship  to  go  to 
London  to  assist  htm  in  his  ihtended  purpose. 
His  lordship  went  with  ttiat  intent  (as  he  said) 
in  abont  two  weeks  after,  about  the  beginning 
of  Ajtrtl,  to  the  best  of  my  remembrance.  On 
lord  Traquair*8  return  to  Scotland,  in  autumn, 
he  acquainted  me,  that  he  had  several  meet- 
ings with  Drummond ;  and  that  he  had  endea- 
voured to  get  as  ma»y  asturances  as  be  aoulif 


from  the  Pretender's  fridids,  At  ksM  such  atf 
he  tbOnffbt  to :  The  persons  b«  named  'were 
lord  Barrymore,  sir  John  Hinde  Cotton,  tfnd 
sir  Watkin  WilKams  Wynne:  That  be  hi^  se- 
veral meetings  with  these  several  persons ;  and 
that  sir  John  Hinde  Cotton  seemed  extremely 
shy,  and  unwilling  to  converse  or  meet  on  the 
Pretender's  afiiurs;  and  nonO  of  them  Were 
willing  to  give  any  such  assiirances  undftr  their 
hands  and  seals  as  were  given  by  the  seven  in 
Scotland.  The  same  summer  one  Butler  was 
sent  from  France,  to  know  the  state  of  the  Ja- 
cobite party  in  Enelapd.. 

Lord  Talbot,  •  My  lords,  I  object  to  the  wit- 
ness's proceeding  to  give  evidence  whicYi  does 
not  relate  to  the  point  in  question :  tie  has 
mentioned  the  names  of  several  honourable 
gentlemen,  on  a  very  extraordinary  occasion, 
which  does  not  all  relate  to  the  trial  of  the  noble 
lord  at  the  bar :  He  is  calumniating  the  cha- 
racters of  several  gentlemen,  who  arc  my 
worthy  friends:  And  therefore,  if  it  is  insisted 
that  he  should  proceed,  I  think  it  will  be  worth 
our  while  to  adjourn  to  the  Chamber  of  Par^ 
liament,  to  consider  how  far  it  shall  be  per- 
mitted. 

X.  £f.  5.  Gentlemen  of  the  House  of  Com- 
mons, you  hear  what  is  said  by  the  noble  lord. 
It  is  objected,  that  the  witness  is  going  on  to 
give  evidence  of  a  fact  not  relating  to  the  noble 
rord  at  the  bar,  but  to  other  persons ;  and  that 
this  is  an  improper  kind  of  evnlence,  and  ought 
not  to  begiven. 

-  Att  Gen,  My  lords,  we  did  not  examine 
the  witness  to  those  particular  facts  which  he 
has  mentioned,  that  do  not  relate  to  the  nobfe 
lord  at  the  bar ;  but  in  giving  an  account  of 
the  facts  inquired  into,  he  has  himself  ehtered 
into  that  kind  of  narrative;  but  as  it  is  only 
what  he  heard  my  lord  Traqoair  lAiy  concern- 
ing other  partkular  persons,  we  do  not  innrt  on 
his  pro€»)eding  in  his  hearsay  account  of  whist 
concerns  those  gentlemen. 

Mr.  NoiL  my  lordi,  what  the  wltn«tf  baa 
dropt  in  respect  of  the  honourable  gMlemen 
be  has  named,  does  not  affect  them  at  all.  Jt 
isViothing  more  than  a  relation  which  he  had 
from  my  lord  Traquair,  and  ilot  from  any 
matter  arising  witmn'  bis  own  know1<dg6. 
And,  my  lords,  I  may  venture  to  assure  your 
lordships,  for  mysdf  and  all  the  geAt4emen 
concerned  in  this  prosecution,  that  we  ^ifl  not 
ask  the  name  of  one  person  immaterial  to  tfaO 
present  trial :  And  llierefore  I  must  lA^btnit  it 
to  your  lordships,  whetlier  the  Witn^s^  should 
not  be  sufiered  now  to  g^  on ;  and  that  fbr'tho 
future,  vrhen  he  comes  to  any  transaction  of 
that  kind,  he  should  not  name  any  person^  till 
becomes  to  the  noble  lord  at  the  bar. 

L,  H,  S.  Your  lordships  hear  wfaM  is  nSen- 
tioned  by  the  managers,  that  they  agree  that 
the  witness,  in  mentioning  these  transactiooa 
in  general,  should  not  name  any  peMbns,  tilt 
^e  comes  to  the  noble  lord  at  the  bar. 

/.  Murray,  I  was  directed,  that  when  1 
came  tO  be  examined  here,  I  was  to  giVii  a  nar- 
rative of  the  springs,  the  rise  and  progress  td* 
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tile  bite  nMlioo,  M  w«il  as  whtt  related  to 
Ibe  noble  lord  at  te  bar ;  bill  if  I  have  ooib- 
miled  ao  error,  I  readtlj  submit  to  jour  lord- 
bIhm  oonreetioo. 

£arl  ^fCholmtmdeky,  As  the  witnen  lays  he 
was  directed  to  give  a  narrative,  with  re^fard 
to  the  whole  liae  and  nrofrreas  of  the  rebellion, 
I  begr  be  may  be  asked  by  wboui  he  was  di> 
lectod  P 

JL  H.S,  My  lords,  I  did  not  at  this  distance 
bear  the  witness  use  the  word  *  direeted ;'  bnt 
uttderatopd  him  only,  that  he  was  bronght 
here  to  mw^  an  account  of  the  risf  lind  pro* 
gress  of  the   rebellion.     PoesiUy  it  might 


Earl  of  CheUerfUld.  I  did  not  hear  the 
word  *  direeted ;'  bat  I  should  be  glad  to  have 
iteienredop. 

X.  fl.  8.  Mr.  Murra]^,  when  you  spoke  last 
ef^your  giving  a  narratiteof  the  rise  and  pro- 
gress of  the  rneOion,  did  yon  make  use  of  the 
word  *  directed,' or  not? 

J.  Murray^  Mv  lords,  this  is  the  first  time  I 
ever  spoke  u  public ;  I  may  have  committed 
an  error  ;  I  cannot  say  whether  I  made  use  of 
the  word  *  dtrected/  or  no. 

Earl  of  Ckolnumdel^,  My  lords,  I  had  no 
other  intention  in  the  question,  but  to  know  the 
meaning  of  the  person  who  spoke  the  words; 
whether   he  apprehended  that  the   general 

Suestion  asked  him  by  the  managers,  waa  a 
iiection  to  him,  and  whether  that  was  what 
he  meant? 

J.  Murray.  My  lords,  some  days  after  my 
cxMnination  in  the  Tower,  by  the  honourable 
committee  of  the  House  of  CJomnoons,  a  gen* 
tleman,'  who  I  believed  was  their  secretary, 
came  to  me  to  teke  a  further  examination ;  and 
to  ask  me  as  to  any  other  matter  that  had  oc- 
curred since  my  last  examination.  Some  days 
after  that,  he  told  me,  that  I, should  be  called 
here  before  your  lordships,  upon  the  trial  of 
my  lord  Lovat ;  and  that  at  the  same  time,  it 
would  be  expected  that  I  should  give  an  ac- 
count of  the  rise  and  progress  of  the  rebellion  in 
general. 

Sir  WUUam  Ytmge»  My  lords,  now  the  wit- 
ness at  the  bar  has  explained  what  he  meant 
bjf  the  word  *  directed,'  I  hope  your  lordships 
will  have  no  ill  impression  of -the  managers, 
from  any  thing  that  may  have  dropped  mm 
the  evidienoe.  And,  my  lords,  I  b^  leave  to 
assert,  that  no  direction  has  been  given  to  Mr. 
Murray  by  the  maoa|^ers;  and  that  thev  ne»* 
ther  have  given,  or  will  give,  any  direction  to 
any  witness  whatsoever.  My  lords,  we  well 
know,  that  it  does  not  become  us  to  do  anr 
thing  of  that  kind  x  nor  have  we  done  it.  fib 
ftr  from  it,  that  when  we  first  examined  the 
witness  at  the  bar,  we  examined  him  solely  to 
the  point  of  the  conduct  of  the  noble  lord  at  the 
Iv.  My  lords,  we  did  afterwaids  determine 
among  ourselves,  that  as  it  was  our  ^uty  to 
lav  before  your  loidshipe  that  conspiracy 
wberem  the  noble  lord  at  the  bar  appeared  to 
bave  aoted  a  part,  we  did  therefore  give  Mr. 
Miimj  Bolioe,  thatiio  would  be  •gf^fywMi  ke- 


fore  your  lordships  to  that  point  My  lords, 
we  never  had  any  information  from  him  on  that 
subject ;  and  this  is  the  first  time  I  ever  heard 
him  give  an  account  of  this  ffeneral  conspiracy. 
My  lords,  we  were  so  careful  in  our  examina- 
tion of  the  witness  in  the  committee,  that  [ 
well  remember  the  question's  being  asked  him 
by  the  worthy  manager  who  sits  near  roe ; 
and  it  was  in  the  most  general  terms  that  we 
could  conceive,  in  order  to  let  your  lordships 
into  the  knowledge  of  this  matter.  And  your 
lordships  will  observe,  through  thewfaolecourse 
of  this  proceeding,  that  the  utmost  candour 
will  be  made  use  of  b^  the  managers,  in^their 
examuiation  of  the  witnesses ;  and  that  they 
will  put  no  leading  questions  to  them,  bnt  ge» 
neral  questions,  and  such  as  thev  are  to  an- 
swer upon  oath,  and  according  to  the  truth. 

Etai  of  Cholmondeley,  My  lords,  I  beg  leave 
to  say,  that  I  did  not  conceive  that  the  Ma- 
nagers, in  their  examination  of  witoesses,  made 
use  of  the  least  direction  or  authority  whatso- 
ever. I  have  the  greatest  sense  of  their  can« 
dour  and  fairness;  it  is  my  opinion  of  them, 
and  of  the  whole  body  by  whom  they  are  de» 
puted ;  and  it  was  upon  that  principle  I  pro* 
posed  my  question  to  the  witness. 

Lord  Talbot.  Mv  loHls,  I  pray  that  the 
witness  may  be  asked,  Whether  be  is,  upon 
this  occasion,  a  voluntary  or  an  involontaiy 
evidence? 

Ait,  Gen.  My  lords,  the  Managers  are  now 
prosecuting  for  the  whole  Commons  of  Great 
britain ;  thev-  are  prosecuting  upon  the  fbun- 
dation  cf  evidence,  for  a  treason  of  the  greatest 
magnitude;  there  is  now  a  witness  at  your 
lorwhips'  bar,  whom  they  are  examining  to 
prove  that  treason ;  and,  while  they  are  so,  I 
iiope  they  shall  not  be  interrupted.  There  is 
no  doubt,  but  when  they  have  done  with  the 
examination  of  the  witness,  if  any  lord  thinks 
proper  to  ask  him  any  questions,  your  lord* 
ships  bave  a  right  to  do  it:  liutweare  now 
examining  the  witness  on  behalf  of  the  prose* 
cution ;  and  we  hope  we  shall  have  Ubertv  to 
go  through  with  it ;  and  then  your  tordships 
will  permit  him  to  be  examined  by  anjr  body 
else :  but,  my  lords,  at  present  we  are  in  pos* 
session  of  the  witaess ;  and  we  beg  we  ma|r 
have  liberty  to  go  on. 

Earl  Stanhope.  Vij  lords,  I  beg  the  ques- 
tion proposed  may  be  asked ;  orthat  we  may 
a«|ionm  to  the  Chamber  of  Parliament. 

L,  H.  S.  My  lords,  the  rule  for  the  exa- 
mination of  witnesses  in  this  court,  in  either 
house  of  parliament,  and  every  where  else,  iS| 
that  if  a  witness  is  produced  by  a  prosecutor, 
or  plaintiff,  they  have  a  right  to  examine  him 
first :  but  if  any  objection  is  made  to  the  ques- 
tions asked  by  the  prosecutors,  whether  they 
are  Managers  of  the  House  of  Commons  upon 
an  impeachment,  or  counsel  upon  an  indict- 
ment, the  obiectiOD  is  first  to  be  considered ; 
and  if  the  o^ectlon  prevails,  and  is  allowed, 
then  the  question  is  not  to  be  asked :  but  aM 
questions  that  are  asked,  whether  touching  the 
matter  of  fact  to  ba  tried,  ar  the  orodibHity  of 


U5ir] 


20  GEORGE  XL 


Proceedings  against  Lard  Lcnaf^ 


[860 


the  witness,  «re  to  be  asked  at  the  praper  tine. 
Tlie  party  wbo  produoea  the  wiUiess  has  a 
.right  to  go  through  the  ezamtDatioo  first ;  and 
.then  the  other  side  crosa-examinea  him ;  and 
after  that  is  over,  the  judge  asin  him  such 
iguestious  as  he  thinks  pro|)er,  unless,  as  I  said 
before,  there  be  any  objection  to  the  questions, 
or  any  doubtful  matter  arises  that  wants  im- 
mediately to  be  cleared  up.  The  same  method 
is  to  be  observed  here ;  and  the  reason  of  it, 
my  lords,  is,  that  unless  your  lordships  observe 
this  method,  you  will  be  in  perpetual  con- 
fusion. 

Earl  Stanhope,  My  fords,  the  questkin  now 
proposed,  arose  from  an  escpression  that  just 
now  dropped  from  the  witness. 

The  Witness  proceeded  in  his  evidence. 

J.  4f«rr^. .  My  lords,  this  Butler,  whom 
I  mentioned  to  your  lordships,  was  for  some 
.lime  in  England  during  that  summer  that  my 
lord  Traquair  was  in  Condon;  when,  to  cover 
iiis  intention,  he  bought  up  a  number  of  horses 
lor  the  king  of  France's  use,  and  expressed 
lumself  so  well  pleased  with  the  encourage- 
ment he  had  from  the  Pretender's  friends  in 
England,  that  he  said,  that,  as  soon  as  he  went 
over,  be  would  represent  it  in  such  a  light  to 
jthe  king  of  France,  his  msiler,  as  he  imagined, 
woukl  induce  him  to  send  the  succours  desired. 
Upon  his  return  to  Versailles,  where  Drum- 
4iHNid  weot  with  him,  Dtummond  went  to 
•Rome,  as  he  said,  at  the  desire  of  the  French 
court,  to  persuade  the  Pretender  to  send  his 
«0B  to  France.  Accordingly  he  did  persuade 
liim  to  do  it;  but  Drummond  returned  to 
France^  before  the  Pretender's  aon  left  Rome. 
After  Drummond  went  to  Paria,  he  came  to 
London,  to  acquaint  the  friends  of  the  Pre- 
tender in  England,  that  the  knm  of  France  was 
determined  to  send  over  a  body  of  troops  in 
the  spring. .  This  came  to  my  knowledge  by 
two  letters  from  Drummond ;  the  one  written 
from  Paris  in  December,  and  the  other  written 
from  London*  The  first  letter  he  sent  over 
,was  not  forwarded  in  time  to  ray  lord  Traquair ; 
hut  when  Druminond  returned,  he  found  it 
Jying  bere :  he  inclosed  it  in  another  letter ; 
«nd  they  both'  came  to  my  Und  Traqnair's 
hands  at  Edinburgh.  In  the  first  letter,  he 
mentioned  his  intended  journey  to  Rome:  in 
the  second,  he  mentioned  hui  return  to  Paris, 
and  the  reason  of  hia  coming  to  London ;  and 
that  he  found  the  Pretender\i  friends  there  very 
liadtward;  tkat  with  difficulty  he  had  per*- 
auaded  them  to  agree  to  the  French's  landing. 
In  this  letter,  there'  were  a  mat  many  eon- 
tradictiotts  and  absurdities,  m  regard  to  the* 
landing  a  body  of  troops  in  Scotland  and  Eng- 
land at  the  same  time.  It  particulaily  men- 
lioned,  that  esri  Mambd  was  to  oomroand  the 
3,(K)0  men  that  were  lo  come,  from  Dunkirk  to 
Scotland ;  and  at  the  end  of  the  same  letter  he 
■ays,  <'  But  I  do  not  know  how  my  lord  Mar- 
ahal  is  to  be  equipped ;"  which,  with  other*  cir« 
camstances,  determined  ua  to  write  a  letter  to 
DmqunoiMl,  to.  desire  him^o  eai^ida  hinN&f* 


My  kNrd  Perth,  and  my  lord  Traqoair,  ahewad 
me  the  letter,  and  denred  1  would  prepare  a 
letter  to  Drummond,  desiring  him  to  explain 
himself.  Accordingly  1  wrote  a  latter  in  ifaeir 
presence,  which  they  both  signed ;  and  I  be- 
lieve, I  csonot  say  poaitivelv,  that  1  si^;ned  it 
myself.  This  latter,  as  my  lord  Traquair  andg 
was  sent  to  London,  to  be  forwanM  to  Drum- 
mond at  Paris ;  but  the  person  to  vf horn  tba 
letter  waa  delivered  in  London^  wrote  to  Drum- 
mond, and  tokl  him,  that  such  a  Iq^ler  was  in 
his  hands ;  and  desiring  to  know«  Whether  ha 
should  aeiid.it  to  him  at  Psria  or  not.  Drum- 
mond said  in  answer,  That  he  should  not  sand 
the  letter,  lest  it  sbould^be  intercepted ;  but  da« 
sired  be  would  born  it. 

Mr.  Nod.    ^hat  time  was  this? 

J.  Murray.   In  the  month  of  January  IfiS. 

Mr.  Noel.  Aocon!in||[  to  what  stile? 

/.  Murray,  It  was  in  the  vear  ITiS,  net 
h>ng  before  the  intended  eaibarkation  at  Dim- 
kirk. 

Mr.  Noel.    When  was  that  F 

J.  Murray.  Tb  the  best  of  my  memory,  ill 
174S. 

Mr.  Noel  Be  pleased  to  raofrilect  the  tima  t 
because  it  is  very  material. 

/.  Murray.  It  wim  about  two  mouths  km* 
fore  the  intended  invasion* 

L.  H.  S.  You  ibay  pasaihiy  recoHecC  tha 
time  from  the  other  cntsumstances.  Do  yoo 
remembo'  the  year  of  tha  battle  of  Dettingen  f 

J.  Murray.  1  believe  it  was  in  the  y^ar  1748. 

Mr.  Noel.  Bow  long  Wks  this  after  the  bat- 
tle of  Dettingen,  that  yon  speak  off  Or  waa  it 
in  the  January  before,  or  after  the  battle  f 

J.  Murray.  I  believe  it  Was  tha  Jamnry 
following. 

Mr,  Nod.  It  would  be  proper  for  yea  to 
rec6llect  fW>m  these  circumstances,  if  yoli  eao« 
whether  it  waa  in  January  1/43,  or  1744;  ac- 
cording to  the  Scotch  stile  f 

J.  Murray.  January  1744,  by  the  Sdolch 
stile.  In  two  weeks  after,  there  was  anothcv 
letter  came  ftom  Drummond,  aonsistio^  of  a 
few  lines  only,  wherein  he  said,  that,  m  aU 
probability,  before' that  letter  came  to  htfad,  > 
the  Pretender's  aon  .would  be  landed  in  Bug* 
land,  with  the  troopto  under  the  osmmaod  oC 
oaarshal  Ssxe.  From  this  time  to  Jaly  M* 
towing,  so  far  as  came  ta  my  knowledga,  ttare 
were  no  accounts  from  abfsad.  it  was  pro* 
pMed  to  me,  aa  I  had  then  an  intontian  that 
summer  of  geitag  to  Flanden  to  see  Ae  army, 
that  I  shoold  go  the  length  of  iMa, '  tolnio# 
in  what  sitnatwn  their  aftira  thea  stood.  Tha 
firat  time  I  declined  it;  but  wis  afterwarda 
brtiught  to  agree  to  it,  upon  being  Shewed  a 
letter  itfMr.  SctaifAe,  wherein  he  made  i^iiuoft> 
ber  of  excuses  ibr  the  intended  invaswu'a  not 
taking  effect ; .  and  desk^  ft^sh  tftimvnaeb 
from  Scotland,  and  that  endeavours  should  te 
used  in  England :  upon  which  1  was  pirsMiti 
10  go.  We  tben  thought  it  «feti«m«ly  »acea*> 
sary  that  we  shoold  know  upon  wMt  fooling 
things  really  war*.  I  aecordiagty  iMso  la 
Lsnioa,  aadfromllMiiee  I  wtet  U  ^ttwmj 
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in  jnaodtis,  iliid  oily  a  km  dtyi  Ibaie,  and 
Iben  I  wcDl  to  Holkml,  and  ivom  Ihaoor^  in  • 
priTaite  flumoer,  to  Paris.  WbeD  i  w«il  to 
Parii,  I  was  iotfodaccdl  to  the  Pratenier'a  too 
by  DnnQmoiid  and  Stittple.  The  fioil  tioM  I 
iaw  hin,  m  lar  as  I  can  remomber,  there  was 
IKrthiag  essential  passed.  I  desired  to  see  him 
IB  private ;  which  I  aooordiogly  did  the  next 
day.  My  desigD  was  to  represent  to  him,  that 
1  thought  the  persons  employed  by  him  at 
Paris  were  imposing  upon  him ;  and  that  they 
bad  BO  other  iBteotion  bat  to  serve  themselves, 
to  keep  op  the  spirits  of  the  psrty  in  Britain, 
and  thereby  make  themselves  necessary  tiTthe 
party.  With  this  intent,  I  explained  the  letter 
wrote  by  Dnimmond,  endeavoured  to  shew  the 
oontradtctioBS  in  it,  and  that  Drummond  en* 
deavovred  to  serve  himself,  and  not  him.  He 
said  at  that  time,  he  was  determined  to  come 
to  Scotland. 

Mr.  Noel,    Whoqa  are  you  speaking  off  . 

J.  Murray.  The  Pretender's  son.  He  men- 
tioned the  association  ;  and  said,  he  was  de- 
termined to  come  into  Scotland,  and  did  not 
doubt  hot  the  king  of  France  intended  an  inva- 
aioB  in  the  spring;  hot  that  he  was  then  pre* 
paring  for  it,  and  intended  to  execute  it  as  soon 
as  the  caippaign  was  over ;  and  that,  if  be  did 
not  do  it  before,  he  was  detorroined  to  come 
into  Scotland.  J  endeavoured  to  shew  him, 
that  the  undertaking  was  desperate ;  aud  that 
he  ooald  not  propose  havii^  above  4  or  5,000 
men,  supposing  all  the  friend  he  could  expect 
should  be  ready  to  join  him :  and  it  was  seen 
afterwards,  that  he  had  not  so  many.  Not- 
withstanding which,  he  insisted  upop  coming. 
1  WM  >o  much  against  it,  that  I  apoke  to  sir 
Thomas  Sheridan,  a  person  who  lived  with  him 
lor  many  years,  and  told  bim  of  the  danger  of 
snob  an  attempt ;  and  that  it  would  be  the  min 
of  many  fiimiiies,  aud  the  destruction,  of  the 
country.  Sir  Thomas  Sberidm  said,  he  would 
SBdoavour  to  persoado  him  against  it|  and, 
upon  his  arrival  in  Scotland,  told  me.he  had  ; 
hot  to  no  purpose.  After  staying  a  few  days 
in  Peru,  1  returned  to  Scotland,  where  I  gave 
an  account,  not  to  all,  but  to  some  of  the  per* 
aoBa  conoerned  io  the  Memorial,  of  what  had 
passed ;  and  every  body,  but  my  knrd  Perth, 
dcdaiad  against  the  Pretender's  son  coming 
ipto  Sootlaud  :  upon  which  I  wrote  a  letter  to 
IVUB,  reprcoentinif  the  opinion  of  bis  friends  in 
Scotland,  and  setting  forth  the  bad  consequences 
«f  auch  mi  undertaking.  This  letter  I  com- 
muted to  the  care  of  a  gentleman  who  was 
going  to  London,  in  the  month  of  Jantiary 
1745,  Sooteh  stile.  This  was  neglected  to  be 
Ibrwarded,  and  was  returned  to  me  in  tlie 
month  of  April  following.  1,  not  withstanding, 
apdeavoured  to  forwacd  that  letter  seveMi 
times ;  and  there  having  been  occasion  to  send 
from  tb€(  west  of  ScotMd,  by  my  lord  Perth's 
meana,  the  packet  was  sent  to  France;  but 
conid  not  amvein  time,  before  the  young  Pre- 
tendor  set  out*  In  June,  I  received  a  letter 
Ikam.tbe  young  Pretender,  wjierein  be  said. 
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into  Sentfand;  and  that  he  was  to  net  cot  In 
June,  and  proposed  to  cmne  to  the  west  of 
Scotland  $  and  'appointed  signals  lor  liis  land- 
ing. Upon  the  raeeipt  of  this,  I  sent  it,  by 
an  express,  to  my  lord  Perth ;  desiring  him 
to  forward  the  letter,  or  the  contente  of  it,  to 
Canseron  of  Loehiel's  house,  becanse  1  began 
to  reflect,  that  it  would  be  necepsary  some  meu 
thods  should  be  taken  to  inform  the  gentlemen 
in  the  Highlands,  who  were  supposed  to  be 
ready,  aim  to  see  if  they  approved  of  it. 
Upon  that,  I  went  to  Cameron's  house  of  Lo- 
chiel;  who  told  me,  that  he  had  sent  hk 
brother  doctor  Cameron,  with  a  copy  of  that 
letter,  to  the  noble  lord  at  the  bar.  Doctor 
Cameron  returned  the  next  day,  and  said  he 
had  accordingly  ffone  to  the  noble*  lord's 
boose ;  that  he  had  told  him  he  had  businesa 
of  consequence  to  impart  to  him  ;  and  that  ha 
had  token  his  promise  to  mention  nothing  of 
what  was  to  pen  between  them :  upon  whieb, 
he  shewed  my  lord  Lovata  copy  of  the  letter. 
1.  cannot  WKjf  these  ware  the  very  express 
words ;  but  it  was  to  this  effect :  upon  which, 
the  noble  kird  at  the  bar  decbred.  That  it  waa 
a  foolish  and  rash  undertaking ;  and  that  he 
should  not  land ;  and,  if  ho  did,  that  none  of 
the  men  would  ioin  him.  And^  this  »  what 
Dr.  Cameron  told  mo.  And  it  was  the  opi- 
nion of  all  those  of  the  Highlands,  that  he 
should  not  land,  but  return.  They  desired  I 
would  write  a  letter  of  the  opinion  of  those  gen- 
tiemen  to  the  Pretender,  and  of  the  bad  situiH 
tion  the  country  lay  under  ;  and  to  desire,  sa 
their  utmost  wishes,  that  he  would  return  to 
France ;  which  letter  I  did  vrrite :  I  wrote  twe 
of  them^  and  committed*  them  to  the  care  of  a 
gentleman ;  and  which  letters  he  raceivod  open 
the  island. 

Mr.  Am/*  Who  received  them  ? 

J.  Murruy.  The  Pretender's  son.  The 
firrt  notice  I  had  of  his  landing  waa  by  an 
anonymous  letter  that  I  received  about  a  week 
after.  It  did  not  say  expressly,  that  the  Pre^ 
tender  was  landed ;  hut,  by  the  words  of  it,  f 
judged  it  was  so.  I  was  desired  to  come  to 
the  house  of  lord  John  Drummond :  there  I 
understood  that  he  was  landed ;  and,  ra  a  little 
time  ^Fker,  joined  him,  at  the  house  of  Mac 
Donald  of  ^— upon  the  wmt  coast.  About 
ten  days  after  that,  he  erected  a  standard  in  a 

elace  called  Glengarie ;  where  he  was  joined 
y  the  CameroDS,  the  Mac  Donalds  of  Kep^ 
poch,  and  a  few  of  the  Mac  Donalds  of 
With  those,  he  marched  to  the  house  of  Mae 
Donald  of  Gtengarie.  There  was  a  gentle* 
man  of  the  naane  of  Fraser  of  Gortuleg,  whom 
he  there  applied  to,  and  the  laird  of  Locbiel| 
as  being  persons  acquainted  with  the  noUe 
lord  at  the  bar.  Lochiel  told  me  there  waa 
such  a  person  there ;  that  there  were  two 
c6mmissu>ns  granted  by  the  okl  Pretender  in 
favour  of  the  noble  prisoner,  which  he  desired 
the  young  Pretender  to  send.  Accovdiagly,  I 
asked  him  for  those  commisskNis.  Hesaidtlioy 
were  in  a  trunk,  witli  other  poporii  which  kie 
had  left  up  the  oowitry,  by  reason  of  the  ap» 
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poich  of  gtncnl  Cope,  wbo  was  then  eipeeted 
IB  (be  country  ;  but  doired,  «t  the  same  time, 
that  Mr.  Keiley  might  write  acommiinon; 
whether  it  was  of  lieatcnant-general,  or  no,  1 
cannot  say ;  but  1  saw  the  commission  written 
by  Mr.  Relley .    I  was  abo  to  make  an  apolo^ 
to  my  lord  Lovat,  why  the  original  commis- 
sions had  not  been  sent*     Whether  I  made 
the  apology  verbally  to  Mr.  Frascr  of  Qor- 
toleg,  or  whether  1  did  it  by  letter,  1  cannot 
aay.    I  did  not  see  it  put  into  the  packet,  or 
sent ;  and  1  did  not  inquire  whether  be  bad 
received  it,  becanse  1  did  not  doubt  of  the  thing. 
Afler  the  arrival  of  the  Pretender's  son  at 
Edinburgh,  nothing  material  relating  to  the 
noble  loni  at  the  bar  happened  between  the  last 
time  I  spoke  of,  and  the  tifne  of  his  arrival 
there.    Some  time  after  the  battle  of  Preston- 
Pans,  Cameron  of  Lochiel  came  to  me,  and 
told  me,  that  one  Hogh  Fraser,  who  had  been 
derk,  or  servant  in  some  capacity,  to  my  lord 
at  the  bar,  but  was  then  an  attorney  at  Edin- 
burgh, he  wss  a  fit  person  to  send  to  my  lord 
Lovat,  to  desire  him  to  send  out  his  clan.    I 
agreed  that  he  should  go;   and  he  hall  In- 
ttmctions  so  to  do.    Whether  I  wrote  to  my 
lord  Lovat  by  Hugh  Fraser,  or  no,  I  cannot 
recollect;  very  prmbly  1  did ;  but  cannot  say 
positively  I  did.    The  next  thing,  in  r^;ard  to 
the  noble  UnA  at  the  bar,  that  happencS,  was 
upon  the  return  of  tbe  Highland  army  from 
Derby  to  Glasgow.-^  There  this  Hugh  Fraser 
came  to  Glsjpgow  ;  and  this  was  the  first  time 
I  ever  saw  him  after  he  left  Edinhnrgh^    He 
came  at  that  time«  as  he  said,  from  Perth,  and 
was  sent,  by  the  master  of  Lovat,  to  procure 
arms  for  a  few  men  which  he  had  under  his 
command,  and  to  know  where  he  should  join 
the  army.    It  was  then  proposed  to  write  to 
my  lord  the  prisoner  at  the  bar,  to  endeavour 
lo  persuade  him  to  appear  publiclv  in  favour  of 
the  Pretender.    This  was  agreed  to,  and  the 
letter  was  wrote  by  Cameron  of  Lochiel,  and 
siffned  bv  him,  Cmnie  Mae  Pherson,  and  my- 
■elf.    Tjm  letter  was  delivered  to  Hugh  Fraser, 
with  one  that  was  .wrote  by  the  Protender's 
■on  himself,  a  letter  of  compliment     I   do 
not  remember  thai  there  was  any  commission, 
•r  any  thing  sent,  save  these  two  letters,  and  a 
letter  which  I  wrote  to  the  master  of  Lovat, 
which  was  sent  by  Hugh  Fraser.    If  there 
were  any  noore  sent,  it  is  more  thaa  I  can  re- 
member.   Hugh  Fraser   at  the  same  time 
asked,  if  there  had  not  been  a  patent  granted 
Jby  the  old  Pretender  to  create  my  lord  Lovat  a 
duke:  to  which  Lochiel  ansi^ered.  That  if 
there  had  been  any  such  granted,  it  was  in  the 
Itends  of  his  fiitlier  John  Cameron,  who  was 
Uien  at  Pumblain.    It  was  for  this  reason  that 
1  did  not  address  this  letter  or  packet  to  my 
lord  Lovat ;  but  left  that  to  the  management  ef 
Hugh  Fraser,   if  he  should  find  &e  patent 
creating  my  lord   Lovat  a  duke,   when  he 
should  come  to  Dumblain.    Hugh  Frteer,  at 
tbe  same  time,  answered.  That  rov  lord  Lovat 
had  made  a  proposal,  that  lord  John  Drom- 
mend  («t  was  either  he,  orniy  lord  Stvathallan, 


wbo  then  commanded  at  Perth,  or  perinpn 
both  of  them)  should  march,  with  the  troop* 
under  his  command,  to  Inverness,  and  bring 
with  him  some  more  people  of  his  own.  The. 
proposal,  if  it  came  from  my  kird  Lovat, 
as  Hugh  Fraser  said  it  did,  wasa  very  jndicioiia 
one ;  and  my  lord  Lovat  must  have  desired  it 
to  oover  his  country  from  the  troops  then  under 
lord  Loudon's  command,  as  my.  lord  Lovat  had 
left  lavemess  some  little  time  before  that. 
And  the  next  thing  that  occun  to  me,  with  re- 
spect to  the  noble  lord  at  the  her,  is,  that  while 
I  wss  at  Inverness,  I  received  a  letter  from  the 
hands  of  Fraser  of  Gortuleg.  Tliis,  he  said^ 
came  from  my  lord  Lovat ;  but  wrote  to  mc 
seemingly  in  some  clerk's  hand.  This  letter 
was  produced ;  but,  one  paragraph  of  it  being 
very  remarkable,  I  asked  Gortuleg  the  mean^ 
ingof  it;  and  he  said.  That  my  lord  Lovat 
was  desirous  of  having  that  patent  creating  him 
a  duke,  which  he  expected  some  time  before. 
I  said,  that  I  had  no  such'  patent;  and  told 
him,  that  he  ought  to  ^ut  my  h>rd  Lovat  off 
from  any  such  expectation. 

Mr.  NoeL  Yon  said,  that  this  letter  came  to 
you  at  Inverness  ;  pray  when  did  it  eom»  to 
you  ? 

/.  Murray.  It  wai  in  the  end  of  Febranry, 
or  beginning  of  March. 

Mr.  Noel.   In  what  year  f 

J.  Jlfarrey.  In  the  year  174d. 

Mr.  NoeL  According  to  the  Scotch  stile  f 

J.  Jlfurroy.  Yes.  f  had  no  occasion  either 
to  see  or  hear  from  the  lord  at  tbe  bar  fifcoi 
that  time  for  some  weeks  after  the  battle  of 
Gnlhiden;  and,  when  w  company  with  Lochiel, 
I  was  infiwmed,  thst  my  lord  Lovat  was  in  that 
country,  and  that  he  lay  at  the  place  called 
Olenmely;  and  there  was  a  boat  sent  to  bring 
lord  Lovat  to  the  other  side  of  the  lake, 
where  a  meetmg  had  been  proposed  by  Lodhid. 
I  believe  that  meeting  was  accidental  in  re- 

Crd  to  the  noble  lord  at  the  bar,  beeaasc. 
chiel  expressed  great  satisfiustion,  that  they 
should  have  lord  Lovat's  adriee  and  assistence. 
Another  reason  which  induced  me  to  thhife>sn 
was,  that  Cameron  sent  a  servant,  with  two 
horsesy  to>procure  wine  and  spirits  from  Bean* 
fort,  loid  Lovat's  seat,  there  behig  neither  in 
that  part  of  the  country.  Cameron  of  Lochiel, 
with  some  others,  and  I,  came  to  the  plnen 
whero  lord  Lovat  was:  he  was  then  uponllic 
side  of  a  Idee. 
Mt.Noel.  What  is  the  name  of  that  place  f 
J,  Murray.  I  heard  it  is  caHed  Moral,  or 
Morlaig;  but  whether  that  is  the  real  place,  I 
cannot  say.  Tbe  first  night  we  were  together, 
or  rath^  the  only  night  that  L  was  there,  I  do 
not  remember  that  any  thing  material  passed  ; 
but,  in  general,  we  told  my  lord'Lovat;^at 
there  was  a  meeting  to  be  the  next  day ;  and 
tliat  we  should  be  very  proud  of  his  adrioe. 
Accordingly,  the  next  day  there  was  a  meeting 
of  about  twelve  or  thirteen  gentleaMM«  wheen 
we  did  dfrsire  the  noble  prisoner  at  the  bar  to 
give  his'opinion.  There  were  present  Camenm 
of  Lochielr  Bsrisdde,  iohn  t^  ^ewtrt,  old 
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Olenbockett,  Dr.  Cameron,  and  a  nephew  of 
Keppoch\  and  some  few  others.  I  caanol 
patticulaHy  retnember  them  all. 

Mr.  Noel.  Yoo  haf  e  not  laid  whether  .the 
aoble  lord  at  the  bar  was  there  ? 

J.  Murray,  Yea :   he  was  at  that  mcetins^, 

Mr.  NoeL  Did  you  see  him  there  ? 

J.  Murray.  Yes.  I  propoaed  in  that  meet- 
ing, that  my  lord  Lorat  should  ipve  his  opinion. 
My  lord  Lovat  said,  that,  in  his  opinion,  the 
only  thing  for  the  gentlemen  there  to  do, 
was,  to  raise  a  competent  n amber  of  men 
to  protect  their  country,  families,  and  cattle, 
and  endeavour  to  defend  themselves. 

Mr.  NoeL  To  protect  their  country !  from 
whatf 

J.  Murray,  T$  protect  or  defend  theh*  coun- 
try ffiMA  the  king'a  forces,  who  were  then  at 
1n?emess:  there  were  no  other  forces.  The 
Bomber  of  men  then  proposed  to  be  raised  was 
S,000,  or  3,500 ;  a  compact  body,  whom  it  was 
eaay  to  find  proTiabns  for.  This  proposal 
was  agreed  upon ;  and  the  particular  number 
of  men  that  each  gentleman  should  bring 
was  agreed  upon.  Among  the  others,  the 
clan  of  the  Frasers  was  named  for  400,  to  be 
commanded  by  the  master  of  Lovat:  hut 
ny  lord  Lorat  himself  would  not  answer  for 
hk  son ;  but  required  Lochlel  to  answer  for 
him.'  My  lord  Lovat  said,  that  be  was  an  old 
man,  and  not  abletodo  any  thing  himself;  and 
that  he  would  not  answer  for  his  son's  abilities ; 
but  desired  tbev  would  let  Lochiel  answer  for 
liim ;  and  that  he  did  not  doubt  but  he  would  do 
it.  Lochiel  accordingly  answered  for  him. 
There  waa  a  aam  of  money  dii^buted  there, 
and,  1  think,  about  seventy  lonisdors  given  to 
the  servant  of  my  lord  iJovat,  to  earrv  to  bis 
ton,  as  ten  days  pay  for  the  400  men  which  he 
waste  bring  out 

Mr.  Noetm  Was  my  lord  Lovat  present,  or 
not,  at  the  time  yoo  speak  of,  when  that  money 
waa  given  to  his  servant? 

J.  Murrt^,  J  cannot  say  positively  whether 
tny  hard  Lovat  saw  the  aervant  get  the  money ; 
hat  it  was  distribated  by  a  person  who  was  my 
derk ;  and  my  lord  Lovat  waa  at  the  other  end 
«f  the  room. 
'    Mr.  NoeL  Was  It  in  the  same  room? 

J.  Mttrroy.  Yes :  my  lord  Lovat  waa  in  the 
nme  room  that  the  money  was  distributed  in. 
IThere  were  several  persons  there,  to  whom 
Buoney  was  paid. 

Mr.  NoeL  Can  vou  name  the  aervant  who 
vcoQved  It  for  lord  Lovat  P 

J.  Murray.  No :  I  think  he  was  called  the 
Reward  of  my  lord  Lovat. 

Mr.  NoeL  From  whence  came  the  money  T 
'    J.  Murray,  From  France. 

Mr.  NoeL  What  was  the  sum  ihat  came 
ll^em  France  f 

J,  Murray,  Thirty-five  thousand  louisdors  at 
that  time. 

P^oohnoatkHi  waa  made  for  silence. 

^  Afler  this  mec^ff  was  over,  so  far  as  I 
•aa  remernkM*!  1^  with  Loohiel|  oroaaed  over 


to  the  opposite  side  of  the  lake ;  and  my  lor4 
Lovat,  as  I  understood,  and  he  himself  pro- 
posed, remained  there  all  that  night.  Four 
or  five  davs  after,  I  had  occasion  to  be  at  a 

C'  ce  called  Glendcaherrie,  when  my  lord 
vat  was  on  the  opposite  side,  at  a  housa 
formerly  belonging  to  the  brother  of  Lochiel. 
I  went  there  to  my  lord  Lovat  the  next  day, 
with  ne  intention  to  speak  to  him  of  busi- 
ness ;  hot  upon  aedng  his  servant,  to  whom 
the  money  was  given,  I  asked  him,  when  h* 
wtended  to  send  the  servant  away  with  Hf 
He  said,  he  should  go  that  day,  or  the  next ; 
and  then  called  a  person  who  was  called  hia 
secretary;  and  deaircd  him  to  write  a  letter 
to  the  master  of  Lovat,  in  my  name :  but 
what  were  the  contents  of  the  letter,  or  that  1 
saw  it,  I  cannot  remember ;  but  I  took  it  ift 
general,  that  the  contenta  of  the  letter  wera 
to  give  the  master  of  Lovat  the  reaaon  why  tba 
money  was  sent.  I  did  not  then  stay  above  an 
hour  or  two  with  my  lord  Lovat,  but  returned 
to  Lochiel.  What  waa  agreed  upon  at  the 
meeting,  and  proposed  to  be  done,  oid  not  take 
effect  so  soon  as  was  expected ;  neither  Indeed 
waa  there  above  4  or  500  men  in  the  wholes 
that  met,  about  ten  daya  after  the  time  first 
proposed ;  that  handful  of  men  were  two  daya 
at  Lochiera  house  before  the  king's  troopa 
marched  northwards,  in  pursuit  of  them :  upoo 
intelligence  that  the  king's  troops  were  on  their 
march,  two  men  were  ordered  out,  to  see  what 
number  of  men  there  were;  and  if  we  could 
make  any  head  :  they  saw  a  great  number  of 
men ;  upon  which  we  retired  to  the  head  of 
the  lake ;  when  it  was  determined,  that  wa 
should  disperse,  and  every  one  do  the  best  he 
cuuld  for  himself.  From-  thence  I  went  into 
the  country  that  belongs  to  the  chm  Ronald, 
where  1  received  a  few  linea  by  a  young  man, 
who  said  he  was  servanVto  my  kml  at  the  bar  ; 
wherein  he  said.  It  was  necessary  for  him  to 
have  a  watch  or  guard  to  attend  him,  of  .3^ 
men,  and  a  lieutenant;  and  desired,  that  I 
might  send  him  money,  to  pay  those  men  ^0 
days  pay,  I  think  it  was.  I  do  not  remembor, 
that  I  wrote  any  answer  to  this  letter,  because 
I  had  no  pen,  mk,  or  paper :  but  I  gave  the 
servant  15  louiadors,  having  then  not  much 
money ;  and  desired  him  to  give  it  to  my  lord 
Lovat.  After  that  I  had  a  message  from  the 
neble  lord  at  the  bar,  by  one  Bishop  Mac- 
Dduald,  desiring,  that  I  wouM  see  nun  he- 
fi)re  I  left  the  country;  but  so  fares  I  re- 
member, it  was  nothing  farther  than  compli- 
ments. Since  that  time  till  yesterday,  I  never 
had  the  honour  to  see  the  noble  lord  at  the  bar, 
nor  had  any  letters  from  him,  nor  cogrespondcd 
with  him. 

Mr.  NoeL  Were  the  15  louis-d'ors  that  you 
sent  to  my  lord  Lovat,  part  of  the  French 
money  that  was  landed  there  f 

/.  Murray,  Yea,  it  was  part  of  the  FreDcb 
money. 

Mr.  NoeL  My  lorda,  he  has  told  your  lord- 
ships  already,  that  the  men  that  were  to  be 
raised  ware  to  defend  the  eouotry  against  the 
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king's  forces :  nQw  I  beg  to  kDOW,  whether  it 
tras  mentioned  at  that  meeting,  where  theae 
men  were  to  march,  or  where  to  rendezvous? 

/.  Murray.  It  was  proposed,  that,  the  ge- 
neral rendezvous  should  oe  near  to  the  house 
of  Keppoch.  LochiePs  people,  Barisdale,  and 
CManronald'Sy  were  to  have  rendezvoused  upon 
the  lake,  about  two  miles  above  Locbiel's 
lieiise,  and  then  to  proceed  to  the  general  ren- 
dezf  ous,  by  LochiePs. 

Att,  Gen.  Pray,  had  you  any  blank  letters 
froin  the  young  Pretender,  after  he  .came  to 
England  ;  or  that  were  sent  to  you  ? 

J,  Murray.  1  had  letters  that  were  sent  to 
me,  and  were  not  directed,  but  left  with  me,  to 
deliver  to  such  persons  as  1  thought  willing  to 
support  the  cause. 

Att.  Gen.  Please  to  give  an  account  to  my 
lords,  what  those  letters  were^  and  the  import 
of  them. 

X  Murray.  I  do  not  remember  the  exact 
number  of  letters,  but  I  did  receive  a  number 
of  letters ;  they  were  not  directed,  but  left  to 
be  directed  to  such  people  in  Scotland  as  were 
thought  the  best  friends  to  the  Pretender,  and 
proper  to  cultivate  a  party  for  him  in  the 
country. 

Atf,  Gen.  Please  to  give  an  account  to  my 
lords,  at  what  time  these  letters  were  delivered 
to  yoQ,  and  by  whom. 

J.  ilfurr^y.  There  were  some  of  the  letters, 
either  two  or  three  of  them,  that  I  brought  with 
me  from  Paris  i  and  the  others  were  sent  to 
me;  but  who  delivered  them  to  me,  I  cannot 
particularly  remember. 

Att.  Cen.  Please  to  mention  to  my  lords, 
who  delivered  yon  the  letters  you  received  at 
Paris. 

J.  Murray.  The  young  Pretender  himself. 

Att.  Getu  What  were  the  directions  he  gave 
then? 

J,  Murray.  There  was  a  credential  attached 
to  every  letter ;  and  they  were  to  be  delivered 
to  such  persons  as  were  disposed  to  promote  his 
interest  ^n  the  country. 

Att.  Gen.  And  what  was  the  meaning  of  the 
credential  ?  Was  it  signed  by  the  young  Pre- 
tender, or  by  any  body  ? 

X  Murray..  Yes,  by  him. 

Att.  Gin,  Please  to  give  an  account  to  my 
lords,  to  whom  you  delivered  those  letters. 

J.  Murray.  One  of  those  letters,  together 
with  the  credential,  I  delivered  at  Edinburgh, 
to  the  laird  of  Mac  Leod. 

Att.  Gen.  Please  to  give  an  account  to  my 
lords,  to  whom  you  delivered  any  of  those 
letters. 

J.  Murray.  There  was  another  of  those 
letters  sent  to  sir  Alexander  Mac  Donald. 

Att  Gen.  You  say  it  was  sent ;  then  you 
did  not  deliver  it  yourself  f—X  Murray.  No. 

Att:  Gen.  Do  you  know  whether  it  wi^ 
received  or  no  ? 

X  Murray,  No,  I  never  heard  it  was. 

A4t^  Gen.  Please  to  give  an  account  to  my 
lords,  of  any  .other  of  ttiese  letters  which  you 
delivered. 


J.  Murray.  The  other  letters,  so  far  as  I  ea|i 
remember,  were  put  into  the  custody  of  Lo- 
chiel,  who  was  the  proper  person  to  send 
them  to  the  people  who  were  to  have  them :  aa 
to  those  who  had  them,  I  cannot  distiactly 
name  them  aU ;  but  my  lord  Perth  had  on^  1 
am  sure. 

Att.  Gen,  What  time  was  it,  that  those  se- 
veral and  respective  letters  were  delivered  ? 

X  Murray.  They  were  delivered  in  the 
mouths  of  November  and  December,  1744. 

Att,  Gen-  Was  thatafWr  the  time  you  canus  < 
from  Paris  ? — X  Murray,  Yes,  it  was. 

Att,  Gen.  Were  they  delivered,  in  order  to 
forward  the  intended  invasion  from  Fcanoe, 
which  you  gave  an  account  of  before  ? 

X.  Murray.  They  were  dfesigoed  by  the 
Pretender  as  letters  to  be  given  to  people  who 
were  most  bis  friends,  to  know  whether  or  no 
they  were  ready  to  join  him ;  and  the  creden- 
tial annexed  was  for  them  to  forward  his  inter* 
est  in  the  country. 

Mr.  Noel.  You  have  told  us,  that  a  compa- 
tatioo  was  made  ^t  that  meeting,  of  the  num- 
ber of  men  that  could  be  raised ;  please  to  give 
an  account  to  my  lords,  whether  any  particular 
person,  and  who,  mentioned  .the  number  of 
troops  that  might  be  raised  ? 

X  Murray.  It  was  the  general  opinion,  that 
3,000  men  should  be  raised ;  and  my  lord 
Lovat  said,  that  suck  a  number  wouM  be 
sufficient. 

Mr.  Noel.  Did  he  mention  any  proportion  of 
men  that  were  to  be  raised  by  the  master  of 
Lovat? 

X  Murray,  fie  mentioned  400  Frasers,  to 
be  raised  by  the  master  of  Lovat. 

L.  H,  S.  Gentlemen  of  the  House  of  Com- 
mons, have  von  done  with  the  examination  of 
this  witness? 

Att.  Gen,  My  fords,  we  have  done  with  this 
witness  at  present. 

L.  H.  S.  My  lord  Lovat,  the  Managers  for 
the  House  of  Commons  declare,  that  they 
have  done  with  this  witness  at  present;  wiU 
your  lordship  ask  him  any  Questions  ? 

Lord  Lovat.  My  lords,  I  beg  leave  to  teU 
your  lordships,  that  I  am  the  most  incapably 
man  of  the  three  kingdoms  to  make  my  de- 
fence, because,  as  I  mentioned  to  your  lord- 
ships before,  1  want  both  my  sight  and  mv 
hearing ;  and  I  therefore  begged  of  your  loro- 
ships  to  allow  my  counsel  to  examine  my  ow^ 
witnesses,  and  counter- examine  the  witnesses 
against  me;  but  your  lordships  were  o/pfL 
pleased  to  allow  that.  Your  lordships  are 
much  more  capable  of  examining  the  witf 
nesses  than  I  ani ;  and  therefore  I  shall  refer 
it  to  your  lordships ;  and  beg  leave  to  s«t  down. 
I  will  ask  tliis  witness  no  questions  now. 

Lord  Tfilbot.  My  lords,  I  beg  leave  to  asl|^ 
this  question :  ,pid  you  voluntarily  surrender 
yourself  to  the  king's  forces  ?  or  were  yoa 
taken  by  the  king's  forces  ? 

X.  Murray.  I  did  not  intend,  at  that  parti- 
cular timet  to  surrender  mysdf^  and  1  pre- 
suine  it  is  not  necemry  for  oie  to  say  now. 


€60] 


for  High  Treaswu 


A«  D.  1746. 


[670 


whMlierIev«rdidiiilaHlitor not:  botattb^ 
lime  ttitl  the  party  of  dragooM  came  to  tbe 
iKraee  where  1  then  traa,  tlie  doors  were  shut, 
and  1  wie  io  Mieh  a  pe^oo,  ae  Chat  1  ooald 
hare  killed  two  of  them  myielf ;  but  I  rather 
cboae  to  auhioit  myself,  and  throw  down  my 
arms.* 
Lord  T^lhoi.  Mjloitb,  the  question  that 

*  The  London  Gazette,  pnUwhed  by  antbo- 
thorlty,  July  5, 1746,  relates  it  thus : 

<*  Z^nbwrghy  June  29. 
**  Upon  informatioD  that  John  Murray,  of 
BrougntoD,  late  secretary  to  the  Pretender's 
son,  Sad  on  Prlday  night  dined  at  Kilbucco, 
and  bad  that  night  gone  to  the  house  of  Mr. 
Hunter  of  PolmooJ,  who  manrieil  Mr.  Mur- 
ray's sister;  John  Smith,  Serjeant  in  St 
George's  dragoons,  with  seven  private  men 
then  under  his  oommaod  at  Brougbton,  was 
ordered  thither  with  a  guide ;  and  yesterday, 
at  three  o'clock  in  the  morning,  he  seised  Mr. 
Murray  at  the  house  of  Polmood,  and  the 
same  day  he  was  brought  before  the  lord  jua- 
tioe  clerk,  and  was  committed  dose  prisoner  to 
the  castle  of  Edinburgh.  Upon  his  examina- 
tion he  declared,  that  the  Pretender's  son,  with 
Sullivan  and  O'Neal,  both  Irish,  and  no  other 
person  in  coinnany,  did,  about  four  days  after 
the  battle  of  Cullodeo,  go  otf  from  Moulart  in 
an  open  boat,  in  order  to  get  on  board  a  ship : 
bat  that  he  (Murray)  being  at  that  time  indis- 
posed, was  not  able  to  go  with  him.  The 
said  Murrav  had  been  mostly  with  Lochie), 
and  his  uncle  miyor  Kennedy,  and  his  brother, 
m  a  starving  way,  lying  on  the  sides  of  hills 
all  day,  and  travelling  or  wandering  all  night, 
with  acouts  at  a  mile  or  half  a  mile's  distance, 
never  daring  to  stay  two  nights  io  a  place. 
Locbiel  was  very  ill,  wounded  in  the  heel,  aiid 
obliged  to  use  a  horse;  and  he  (Murray), 
unable  to  bear  fatigue  and  want  any  longer, 
crosned  the  bill  without  a  servant,  and  came 
by  Monteith  to  the  place  where  he  was  taken." 

Mr.  iofli<Se  Foster,  in  hia  Crown  Cases, 
p.  50,  makes  this  observstton:  **  Note,  This 
gentleman  was  made  use  of  as  an  evidence 
against  lord  Lovat  on  bis  Impeaehment.  And 
it  was  suggested  on  that  occasion,  that  the 
attorney-general's  confessing  the  tnith  of  the 
plea  by  warhmtfrom  his  majesty,  was  a  stiwn 
of  prerogative,  calculated  to  eliide  the  fbroe  of 
the  Act  of  Attainder,  and  to  serve  the  turn  of 
making  Mr.  Murray  an  evidence.  But  who- 
ever corn idereth  that  be  waa  actually  brooght 
before  the  lord  jnstice'Clctk  on  the  98tfa  day 
Hf  June,  (fourteen  days  before  the  time  limited 
by  Ibe  Act  for  his  surrendering  was  expired) 
and  waa  the  same  day  by  him  committed  to 
Hie  castle  of  Edinburgh,  where  he  was  kept 
close  prisoner  till  he  was  removed  to  the 
Tofrer ;  whoever  eonsidaretk  this,  must  admit, 
that,  wifh'  w%sl«ver  view  he  might  be  %roogbt 
up  at  this  time,  ha  bftd  merny  that  jiulSoe 
done  hifti  now  by  kisibaj^sty^  order,  which 
fli  one  ftan^  otWr,  ivlieiie?er'h^  shduld  fakve 


I  ask  is,  Whether  be  did,  or  did  not,  velan- 
tarify  smrsnder  hinMolf ;  aud  wbeihtr  his  in* 
tention  was  then  toaobmit  to  tbe  long's  foveas  f 

/.  Murray,  I  did  say,  that  it  was  not  mv 
intention  then  particularly  to  submit  myself^ 
it  waa  not  my  intention  tiU  I  saw  tbe  dragoons. 

Lord  TalM,  Did  yon  use  any  means  to 
make  your  escape  afterwards  f 

J.  Murray,  I  never  did. 

Lord  Talkft.  Have  yoo  ever  tdten  the  Oilh* 
of  Allegiance  and  Fidelity  to  the  king  F 

J,  Mwrrmy,  I  never  did. 

Lord  Talbot,   Did  yoo  never  take  thos9 
oaths,  «r  oaths  of  the  same  nature  to  any  body  \ 
else  P— J.  3fiirray.  No. 

Sir  Wiiliam  Tonge.  My  lords,  we  hope  ibe 
witness  shaH  not  be  obliged  to  answer  ques- 
tions of  this  nature;  It  is  a  question  that  tend* 
toacense  bimsalf  of  high -treason. 

Lord  Tatbat.  My  lords,  I  did  not  ask  kim 
any  question  to  accuse  himself  of  any  crime 
whicb  he  bad  not  himielf  before  confessed  | 

been  bronght  np,  on  tbe  fbot  of  the  Act  of 
Attainder,  could  not  be  denied  him. 

*«The  intent  of  the  Act  waa  answered  by 
bis  being  made  amenable  to  justice  before  tbe 
time  limited  for  his  anrrender.  And  he  bein^ 
kept  ckwe  prisoner  till  tbe  day  fbr  sui reDdering^ 
was  passed,  it  was  put  but  of  bis  power  to 
comply  strictly  with  the  letter  of  it ;  and  there- 
fore bit  non-compliance  ought  not  to  be  Iktal 
to  him."  See  Roger  Johnion's  Casa,  Foster, 
p.  4$,  Strange,  vol.  9,  p.  834. 

Ttie  judge  aays  further,  (in  a  Note)  **  I 
have  been  informed  that  Mr.  Murray  waa 
now  brought  up,  to  obviate  an  ol^ection  that 
might  have  been  made  to  his  evidence  apos 
the  authority  of  lord  Duffus's  Case,  reported 
in  Com.  440,  but  that  case  difiereth  from 
this.  Lord  Doffbs  waa  not  ainenable  to  jua- 
ifce  before  the  expiration  of  the  time  given  by 
the  Act ;  nor,  merely  through  his  own  default, 
could  be :  but  1  doubt  lord  Duflfas's  Case  sa- 
voured too  mnch  of  the  summumju$,**  Former 
Edition. 

As  to  tbe  right  in  general  of  accomplices  to 
a  pardon,  or  to  a  recommendation  to  tbe  khig^ 
mercy,  see  Rodd's  Case,  O.  B.  March  1775, 
B.  ft.  15  O.  S.    Leach's  Crown  Cases. 

In  that  case  it  appeared,  that  a  woman  who 
was  offered  as  a  witaess  against  the  prisoner, 
hoped  and  supposed  that  the  conviction  of  the 
prisoner  might  and  would  be  the  means  of  pro* 
curing  tbe  pardon  of  tbe  husband  of  the  pro* 
posed  witness,  and  thereupon  it  was  objected 
that  her  testimony  was  inadmissible.  But  the 
Court  f  Aston,  J.,  Buriand,  B.  and  Glynn,  Sinj* 
Recoraer),  after  elaborate  afgnments,  held  that 
the  obiection  woeld  not  go  to  her  competency, 
though  it  would  go  Tery  stronj^ly  to  her  credit, 
and  her  testimony  was  accordmgly  received. 

See,  also,  in  the  same  book.  Dr.  DoddVr 
Case,  O.  B.  February  1777 ;  and  for  mom 
connected  wifh  the  solgect,  Peak«^  Law  of 
Evidence,  c.  «S,  ^  2,  9,  and  the  aniiorities 
there  «ited.    Akift  9  T.  Rep.  119. 
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tad  u  be  liad  before  accused  himflelf  6f  Ibat 
crime,  tbis  may  be  said  to  be  a  oontiouaUoQ  of 
it,  but  eaoDot  be  said  to  be  a  fresh  accosation. 
I  fhoiUd  Dot  have  asked  him  the  question,  if 
he  had  oot  before  accused  himself. 

L.  H.  S.  My  lords,  there  is  no  reason  to 
ipeodyour  lordwhips'  time  upon  tbis  point;  for 
the  gentleman  has  already  answered  the  ques- 
tion. 

Lord  Talbot.  Are  you  at  present  a  prisoner, 
or  und^  oooftnement  f 
^  J.  Murray.  Yes,  I  am,  and  hate  been  evte 
•ince  I- came  to  the  Tower* 

Lord  Talboi.  Are  you,  upon  this  occasion,  a 
voluntary  evidence  ? 

J.  Mitrr^.  I  should  be  ^lad  to  hare  the 
meaning  of  that  question  explained;  and  to 
know  mat  is  meant  by  a  voluntary  evidence. 

Lord  Taiboi.  My  lords,  the  meaning  of  the 
mstion  ist  whether  the  witness  is  not  an  evi- 
dence in  hopes  of  a  pardon?  and  whether,  if 
he  himself  waa  pardoned,  he  would  be  an  evi- 
denoeatall? 

Ait.  Gen.  My  lords,  on  behalf  of  this  prose* 
oution,  I  must  oppose  that  question's  being 
aaked«  The  qoesUon,  as  J  undentand  it,  is, 
whether  the  gentleman  under  examination  is 
a  witness  in  nopes  of  a  pardonff  and  whether 
be  would  be  a  witness,  if  his  pardon  had  been 
obtained?  My  lords,  this  is  a  question,  aa  I  ap- 
prehend, not  proper  to  be  asked,  because  it  is 
no  question  as  to  any  matter  of  fact,  at  all, 
but  only  a  question  ooooeming  what  the  wit- 
ness would  do,  upon  supposition  of  a  fact  which 
has  not  happened.  I  do  not  apprehend,  that 
any  question  can  be  asked  of  a  witness,  but 
what  concerns  a  matter  of  lact ;  not  what  a 
witness  wookl,  or  wonid  not  do,  upon  a  future 
contingency.  The  question  must  tend  to  a 
fiwt,  and  the  witness  either  is,  or  is  not  capable 
of  giving  evidence ;  bur,  my  lords,  to  ask  ques- 
tions of  this  kind,  is  entering  ioto  the  recesses 
of  a  man's  heart,  which  nowidy  has  a  right  to 
enoutre  into  ;  and  it  is  such  a  sort  of  question 
as  I  do  not  remember  ever  to  have  beard*  asked 
in  a  court  of  justice:  and,  perhaps,  it  ijB  what 
the  witness  is  mcapable  of  answering ;  for,  till 
the  event  happens,  he  cannot  say  what  he 
wonId,  or  would  not  do.  Yfe  therefore  hope 
your  lordships  will  think,  that  tbis  is  an  im- 
proper question ;  and  that  the  thoughts,  incli- 
nations, or  wishes  of  a  witness  ought  not  to  be 
enquired  into  here,  where  matters  of  hci  only 
are  to  be  tried. 

Lord  Talbot.  My  lords,  I  asked  the  question 
for  this  reason,  that  I  might  know  with  what 
view  his  evidence  was  gi?en ;  and  so  judge  of 
the  credibility  of  it.  Do  you  believe  your  life 
depends  upon  the  conformity  of  the  evidence 
that  you  shall  give  on  this  trial,  to  former  exa- 
minations which  you  have  undergone? 

Sir  William  Tonge.  My  lonls,  1  presume, 
withqut  troubling  your  lordships  with  any  ar- 
gument, that  Jl  that  has  been  said  by  the 
worthy  manager  who  spoke  last  to  oppose  the 
former  question,  is  much  more  applicable  to  the 
question  now  proposed  to  be  asked ;  and,  there*] 
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fore,  without  adding  any  thing  more  why  this 
question  should  not  be  asked,  1  shall  submit  it 
to  your  lordships ;  and  humbly  apprehend,  it 
is  our  doty  to  oppose  the  asking  of  this  question. 

X.  H.  S,  Gentlemen  of  the  House  of  Com* 
mono,  do  you  oppose  this  last  question  being 
asked? 

Att.  Gen.  I  should  her  that  the  qoestioa 
might  be  a  little  more  fully  explained ;  1  do 
not  remember  to  have  ever  lieard  the  like. 

Lord  Talbot.  My  lords,  the  (jnestioo  to  me 
seems  extremely  dear  and  plain ;  and  I  be^ 
leave  to  repeat  it  to  your  lordships;  and  if 
you  have  any  difficulty  about  it,  I  wiU  readily 
Submit.  My  lords,  the  question  is,  whether 
you  (the  witness  under  examination)  believo 
your  life  de|jends  upon  the  confbrmity  of  the 
evidence  you  shall  give  upon  this  trial,  to  your 
former  examinations'?  I  suppose  the  gentleman 
was  examined  as  well  by  the  managers  fbr  the 
House  of  Ck>mmons,  as  their  clerk. 

Lord  Halifax.  My  lords,  all  that  the  nobto 
lord,  who  auced  tbis  question,  means  bv  It,  is 
comprehended  in  the  formef  question  that  ho 
asked  ;  and  that  is,  whether  the  witoess  is  a 
voluntary  witness,  or  not? 

L.  H.  S.  The  witoess  said,  he  did  not  know 
what  was  meant  by  the  word  *  voluntary  ;*  and 
desired  it  might  be  explained. 

Lord  TalM.  My  lords,  I  urged  the  other 

auestion  only  as  explanatory  to  that ;  and  all 
liat  I  meant  by  it  was  to  know,  whether  the 
witoess  at  the  bm*  is  governed  by  hope  or  fear  ? 

J.  Murray.  My  lords.  If  your  lordship* 
please,  I  will  answer  the  question  :  I  am  upon 
my  oath,  and  obliged  to  toll  the  truth ;  and  I 
say,  that  possibly,  and  very  probably,  had  I 
been  in  another  situation  of  life,  I  should  not 
have  appeared  before  your  lordships  as  a  wit- 
ness against  the  noble  lord  at  the  bar. 

Lora  Talbot.  My  lords,  I  am  extremely  well 
satisfied  with  the  gentleman's  answer  to  the 
question ;  and  it  gives  me  a  much  better  opi* 
nion  of  his  evidence  than  1  had  before. 

Lord  Barringion.  9/ij  lords,  1  beg  leave  to 
ask  this  witoess  a  question  explanatory  to  the 
last  question.  If  you  had  a  nill  pardon,  and 
were  at  tbis  bar,  and  were  obli|^  to  answer 
upon  oath,  would  you  not  have  given  the  samo 
evidence  that  you  now  have  given  ? 

Lord  Talbot.  M^  lords,  I  approhend  that  m 
only  askittg  the  witoess,  whether  he  would 
come  here  voluntarily,  and  perjure  himsdf  ? 

Lord  Barrington.  My  lords,  the  question  I 
proposed  is  not,  whether  the  vritoess  would 
come  voluntarily  to  thb  bar?  but  whether,  if 
he  had  a  full  pardon,  and  was  broiyht  to  this 
bar  (as  every  man  may,  whether  free  or  not 
free),  if  he  had  a  free  pardon,  and  was  com* 
polled  to  give  evidence,  whether  he  would 
give  the  same  evidence  npon  oath  as  he  baa 
now  given  ? 

Lord  Talbot.^  M^  Imds,  this  is  a  qnestioii 
that  no  man  alive,  ra  this  gentleman's  cirBom* 
stances,  can  possibly  answer. 

J.  Murray..  My  lords,  I  bag  leave  to  an* 
swer  the  qoestioD.    If  I  were  in  auob  a  aitoa*; 
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tiAA  at  ba9  been  bow  slated  to  yoiir  lordsliipB, 
and  braairbt  here  with  a  pardob  io  my  pocket, 
bat  brooght  here  to  sive  e?ideDce  against  tbe 
noble  lard  at  tbe  bar,  I  would  not  add  to,  or  im- 
pair a  syllable  of,  or  vary  in  the  least  from,  what 
Ibayenowsaid. 

X.  H,  S,  Is  tbe  erideoceyoohaTe  here  given 
upon  yonr  oath  true  ?— J.  Murray,    Yes,  it  b. 

Sir  J.  Strange,  My  lords,  I  beg  lea?e  to  ask 
this  gentleman  a  qaesiion,  relating  to  a  trans- 
aetioD  which  has  been  lately  taaentkmed.  He 
was  asked,  whether  he  did,  or  did  not,  sur- 
render himself  Toluntarily  to  the  king's  forces  ? 
His  answer  was,  that  he  could,  he  belieres, 
hare  dispatched  two  of  the  dragoons,  bat  that 
lie  did  not  maka  any  resistance.  Now  I  de- 
aire  he  taay  ac^jaaint  your  lordships,  whether 
that  was,  or  was  not,  brfore  the  13th  day  of 
JbIt  last? 

J,  Murray,  It  was  upon  |ha  98lh  of  June 
last. 

Sir  J.  Strang^  My  lords/ 1  desire  to  know, 
whether  or  not,  from  that  time  till  now,  he  has 
not  been  in  custody,  and  amenable  to  justice  ? 

J,  Murray.  I  have  been  in  custody  ever 
unce  that  time. 

Ati.JGen,  My  lords,  1  desire  to  know,  whe- 
ther he  was  then  brought  before  any  judge  or 
justice  of  tbe  peace,  and  whom. 

J.  Murray,  I  was  carried  to  my  lord  jua- 
tiee  clerk  in  Edinburgh,  the  day  I  was  taken 
iBlo  cnstody. 

Att,  Oen,  Were  yon  then  committed,  or  no, 
by  the  j  ustice  cl  edc  r 

J.  Murray,  I  was  that  ni^bt  cf^mmitted,  by 
the  justice  clerk,  to  the  castle  of  Edinburgh. 

Att  Oen,  On  the  28th  of  June? 

J,  Murray,  Yes. 

Att,  Gen,  Did  yon  cantinue  in  the  castle 
of  Edinburgh  from  that  time  till  you  were  sent 
from  thence  to  London  f 

J,  Murray,  1  did  continue  there  till  I  came 
to  London. 

Att,  Gen*  Did  you  ever  make,  or  endea- 
▼our  to  make,  any  escape  all  that  time  P 

J,  Murray,    I  never  did. 

A  Jjo/rd.  Did  yon  at  an^  time  since  you 
bare  been  in  custody,  receive  any  hopes  or 
promise  of  a  pardon  f 

J.  Murray,  I  have  never,  since  I  have  been 
in  custody,  been  promised  a  pardon,  nor  have 
heard  a  word  of  pardon  mentioned  to  me  since 
I  was  io  custody. 

Then  tbe  Witness,  by  the  direction  of  the 
Lord  High  Steward,  withdrew. 

Sir  R.  Lhyd.  My  lords.  The  next  witness 
we  beg  leave  to  produce,  is  Hugh  Fraaer  of 
DumlMlloch :  who  was  called  in,  and  awoni. 

Proclamation  for  Silence. 

Sir  R,  lAoyd,  Do  you  know  the  noble  lord  at 
the  bar  P — Hugh  Frater.    Yes,  I  do. 

Sir  R,  Lloyd.  How  long  have  you  known 
himP 

H.  Fraser,  v  I  have  known  him  many  years 
ago. 

VOL.  xvin. 


Sir  JR.  LUyd,  Do  you  remeoEiber  whether 
vou  were  sent  for  at  any  time  and  when,  to  the 
bouse  of  my  lord  Lovat  P 

H,  Fraur.  I  got  a  message  from .  Peter 
Frasef  of  Belladrum :  it  was  ha  that  brought 
me  tbe  message. 

Sir  R.  JJayd,  From  whom  was  that  mea- 
sage  brought  P 

H,  Fraser.  From  lord  Lovat,  aji  he  told 
me. 

Sir  E.  Lloyd,    W  hen  was  that  P 

H,  FroMT,  I  think  it  was  about  the  end  of 
September  1745. 

Sir  R,  Lhyd,  Were  you  sent  for  at  any 
other  time  about  this  part  of  (he  year  P 

H.  Fraur,  I  diti  not  go  upon  the  first  mes- 
sage. 

Sir  R,  Lloyd,  Did  you  go  upon  the  second  P 

H.  Frater»    Yes,  1  did. 

Sir  R.  Lloyd,  What  distance  of  tHne  was 
there  between  the  first  and  second  message  P 

H,  Fraser,  I  believe  there  might  be  a  day 
or  two :  fhereaboula,  to  the  best  of  my  me- 
mory. 

Sir  R,  Lloyd,  When  you  oaiQe  to  my  lord 
Lovars  house,  pray  what  passed  between  my 
lord  Lovat  and  you  P 

H,  Fraser.  Upon  my  word,  1  cannot  re- 
member particularly. 

'  Sir  R,  Lhyd,  Do  you  remember  whether 
any  partieufair  paper  was  shewn  you  at  that 
time,  and  what  it  wasp     ^ 

H,  Fraser,  No,  1  don't  remember  seeing 
any  particular  paper  at  that  time. 

Sir  R,  LUyd,  Was  there  any  paper  read,  or 
talked  of,  bv  any  body  at  that  time  relating  to 
tbe  Pretender's  son  P 

U.  Fraser.  There  wss  a  conversation  there 
about  that  time,  and  tO/the  best  of  my  remem- 
brance, it  was  about  the  troubles  in  the  coun- 
try. 

Sir  R.  Lloyd,  Did  you  ever  sea  or  read  a 
paper  said  to,be  a  Manifesto  from  tbe  Pretender's 
son  P    Or  did  you  ever  hear  it  readP 

if.  Fras$r,    Yes,  I  did. 

Sir  R,  Lhyd,    Where  did  you  hear  it  read  P 

if.  Fraser,  I  read  that  paper  in  a  back 
room  at  diy  lord  Lovat's. 

Sir  R.  Lhyd.    Who  gave  it  you  to  read? 

H.  Fraser.  I  cannot  remember  who  gave  it 
me  to  read. 

Sir  R.  Lhyd.  Do  you  remember  who  first 
shewed  it  you  ? 

H,  FVaier.  My  lord  Lovat  directed  some 
person  in  the  room  to  give  it  me:  whether  it 
was  Robert  Fraser,  or  not,  I  cannot  say. 

Sir  R,  Lloyd,  Do  you  remember  to  have 
heard  my  lord  Lovat  say  any  thing  of  that 
paper  P 

if.  Frater.  1  have  heard  him  say  it  was  a 
pretty  well  wrote  paper. 

Sir  R,  IJoyd,  1  beg  you'll  inform  their 
lordsliips,  whether  at  that  time  you  heard  any 
conversation  about  the  clan  of  the  Frasers  P 

H,  Fraser,  Upon  my  word,  I  cannot  re- 
member whether  I  did  ov  not,  at  that  particular 
time. 
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Sir  IL  IMnfd,  Did  yon  about  that  time  bear 
any  thing  aboot  the  clan  of  the  Frasera  ? 

H.  Froier,  1  heard  them  8|ioken  of  seTerml 
times. 

Sir  K.  Lloyd,  Did  you  hear  it  spoken  of, 
at  any  of  those  times,  who  was  to  command 
tbemr 

H.  Fraser,  Yes;  I  hfard  that  the  master 
ef  Lovat  was  to  command  them. 

Sir  K.  Lioi/d,    Who  did  you  hear  say  that? 

H,  Fraser.    I  heard  my  lord  Lovat  say  it. 

Sir  R,  Lloyd.  To  what  purposedid  my  lord 
Lor  at  say  he  was  to  command  them  f 

U.  F^ater,     It  was  to  go  sonth. 

Sir  R.  Lloyd.    To  join  whomf 

H,  Frater,    To  join  the  Pretender. 

Sir  R,  Lhyd,  What  did  he  call  the  Pre- 
tender  f  by  what  name  P 

H.  Frater.    He  called  him  the  Prince. 

Sir  K«  Lloyd,  Were  there  any  other  of  the 
clans  expected  at  that  lime  to  join  the  Frasers 
to  march  southwards  ? 

If.  Frater,  I  heard  my  krd  Lo?at  say, 
That  he  was  uneasy  about  an  answer  to  a  letter 
which  he  or  hie  son  had  wrote  to  the  isle  of 
Sky. 

Sir  jR.  Lloyd,  From  whom  wale  that  answer 
expected? 

H.  Frater,    From  the  laird  of  Mac  Leod. 

Sir  R.  Uoyd.  Did  yon  hear  my  lord  Lof  at 
say  what  sort  of  answer  he  expected,  or  hoped 
for.^  • 

H,  Frater,  By  all  that  1  oouM  learn  of  the 
letter,  it  was  a  letter  desirinjf  that  laird  Mac 
liAod's  men  should  come  and  join  them. 

Sir  R.  Uoyd,  A  letter  from  whom,  desiring 
that  Mac  Leod'smen  might  come  and  join 
4bem  ? 

H,  Fritter,  I  cannot  be  posittte,  whether  it 
was  from  my  lord  Lovat,  or  his  son. 

Sir  R,  Lloyd,  From  whom  did  you  learn 
the  eentents  of  the  letter  ? 

H,  Frater,  I  heard  my  h>rd  Lovat  speak  of 
it. 

Sir  R.  Umfd.  Was  any  application  made  to 
you  concerning  the  raising  of  tbe  men,  or  (heir 
jotninff? 

H.  j^rater,  BIy  lord  Lovat  asked  me  what 
number  of  men  I  could  raise. 

Sir  R.  Uoyd,  Of  what  clan  were  you  to 
raise  them  ? 

Sir  William  Yonge  4lesired>  that  the  last 
question  might  be  repeated :  which  was  done  ; 
siod  he  made  the  same  answer  as  before. 

Sir  R,  Lloyd.  What  men  did  he  speak  of, 
and  "What  clan  ?  , 

H,  Frater,  The  Frasers:  there  are  no 
ether  men  in  that  part  of  the  country. 

Sir  R.  Lloyd:  With  what  view  wera  these 
mentohe  raisecT? 

*  H.  Frater,  To  join  tlie  rest  of  the  clan  of 
the  Frasers,  whieb  were  to  be  commanded  by 
tbe  master. 

Sir  jR.  Lkyd,  Did  you  tell  my  lord  Lovat 
what  number  of  maa  joa  tbaoght  you  oanld 
FAise? 


H.'Framr,    No ;  upon  my  word*  I  dni  aot. 

Sir  R,  Uoyd,  Did  you  hear  m jr  lord  Lovat 
say  any  thing  about  the  raising  his  elan,  and 
who  was  to  raiae  them,  or  did  raise  them? 

H.  JFVoier.  I  beard  my  lord  Lovat  say. 
That  tbe  master  was  the  man  that  was  toraisa 
the  clan,  and  to  head  them. 

Sir  R,  Uoyd,  Was  he  to  do  that  by  bis  own 
power  or  ioelinatioiiy  or  by  advice  from  any 
body  else? 

H,  Frater.  That  is  a  thing  I  can  giv.e  but 
an  opinion  upon. 

Sir  R,  Lloyd.  What  is  your  opinion  npon  it  7 

H.  Frater.  That  the  master  could  not  bava 
raised  the  men,  except  my  lord  Lovat  had 
countenanced  the  thing,  and  at  had  been  dona 
by  bis  permission. 

Sir  R.  Uoyd,  Have  you  heard  my  lord 
Lovat  say  any  thing  in  regard  to  his  son's  being 
active,  or  not,  in  (awing  the  men  ? 

H,  Frater,  I  have  beard  my  lord  Lovat 
say  more  than  once,  That  1^  son  was  very 
slow  in  raising  of  the  men. 

Sir  R,  Uoyd,    And  did  he  say  so  as  praising 
him  for  his  slowness  in>aising  the  men,  or  aa 
in  dispraising  him  ? 
-  H,  Frater,    I  thought  it  was  to  dispcaise  it. 

Sir  R.  Uoyd,  Did  you  bear  ray  lord  Lovat 
say  any  thing  of  hia  own  abilities  ar  inabilitiea 
to  raise  men  and  head  them  f 

H,  Frater,  I  have  heard  niy  lord  Lovat 
say,  That  he  was  a  tender,  innrm  man,  and 
not  able  to  go  about  those  things  himself. 

^  Sir  R,  Lloyd,    Have  you  heard  him  wish 
himself  younger  ? 

H.  Frater,  I  have  heard  him  say^  He 
wished  himself  younger,  that  he  might  go  and 
command  the  men  himself. 

dir  R,  Lloyd,  Command  them  in  whose 
service? 

-  H.  Frater,    In  the  Pretender's  service,  that 
he  was  talking  of. 

Sir  R,  Uoyd,  Do  you  know  what  they 
mean  by  the  fiery  cross  m  that  country  ? 

H,  Prater,  I  remember  tbe  fiery  cross 
when  it  went  about  my  father's  ground.  It 
was  a  kmg  pole,  with  two  cross  sticks  burnt  at 
the  fore*end ;  and  the  design  of  it  was  to  raise 
the  men,  and  to  threaten  them  with  fire  and 
sword  ;  that  theur  houses  should  be  burnt,  if 
they  did  not  rise. 

Sir  R,  Lloyd,  Was  the  fiery  cross  carried 
through  the  clan,  that  you. know  of,  or  baiie 
heard? 

H,  Frater.  I  have  heard,  that  it  was  carried 
thriiugb  the  clan :  and  t  did  not  go  about  all 
the  country. 

Sir  £.  Idoyd.  Yon  say  you  saw  it  at  yoor 
father's  ?— H.  Frater,  Yes ;    I  did. 

Sir  R.  Uoyd,  By  whose  order  is  it  that 
those  crosses  are  usually  carried  about  lo  raise 
'mta  in  the  several  clans  ? 

H.  Frater,  Order  is  given  by  the  person  that 
wants  the  men» 

Sir  R,  Uoyd.  Is  it  not  always  ordered  by  ikt 
chief  of  the  clan  ?  Doe»  any  body  but  the  chief 
of  the  clan  take  upon  them  to  order  it? 
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H,  Fnatr,  1  am  an  entire  ftranger  to  that : 

I  Defer  saw  tbe  tUnur  before. 

Sir  R.  Lhsfd,  When  you  were  at  lord  Lo- 
Tit's  boote  at  the  tine  you  speak  of,  did  yon 
observe  any  tents  there  P 

H.  Frattr.  Yes  $  I  observed  some  bell  •tents 
there. 

8ir  R,  Uoyd.    W  hat  nomber  of  tbem  f 

U,  Froier.  I  cannot  be  po$i(ivey  whether 
tiro  or  three. 

Sir  R,  lAoyd*  Were  they  new  or  old  ones  P 

E,  Fruter,    They  were  new :  they  seemed* 
to  me  to  be  new. 

Sir  R,  IMnfd.  What  arms  were  upon  tbem  P 

E,  Fraser,  My>iord  Lofat's  crest  was  upon 
liieBi. 

Sir  R.  Lloyd.  Bid  yon  see  any  colours  ? 

H.  Frawr,  I  saw  colours  at  tbe  house  of 
Castle  Downey. 

Sir  R,  Uoyd.    What  arms  were  upon  them  ? 

E.  JVoser.  There  was  4ipOD  one  Jarg^e  pair 
of  colours  my  lord  Lovat's  arms,  to  the  best  of 
my  memory. 

Sir  R,  Lloyd,  Do  yon  know  if  my  lord  Lo« 
Tat  saw  (hem  P^II.  Frater,  I  cannot  tell. 

Sir  B.  lAoyd,  Was  any  thing  said  to  you, 
aod  by  whom,  to  induce  you  to  join  the  rre- 
teoder,  more  than  you  have  giren  an  account 
*falresdy? 

E»  Fraser,  There  were  several  things  drop- 
P^  in  coDversation  ;  but  it  is  such  a  distauce 
of  tiros,  that  1  cannot  remember  what  they 
Here. 

Sir  R,  lAoyd,  Was  any  person  present  there, 
Uisides  yourself  and  my  lord  Lovat,  when  you 
was  at  his  house  P 

E.  Fraaer.    There   were  several   persons 

tliere. 

Sir  R.  Ucjfd.  Did  any  conversation  then 
P&ss  or  not  alioat  throwing  off  tbe  mask  ? 

If.  Fraser,  Ves ;  Mr.  Alefhnder  Mac  Leod, 
^  several  others  of  tbe  country  there,  were 
speftkiog^about  the  Pretenders  and  Mr.  Alex- 
ander Mac  Leod  said,  That  m^ch  depended 
Dpoo  my  lord  Lovat's  tlirowiog  off  the  mask, 
or  words  to  that  purpose. 

Sir  R,  Uoyd.  To  whom  did  be  say  these 
words? 

H.  froier^  To  my  lord  Lovat. 

Sir  A.  Hoyd.  What  answer  did  my  lord 
LoTat  make  to  that  P 

E,  Fraser,  My  lord  Lovat  I  saw  takeoff  his 
bat,  and  pot  it  upon  the  ground,  and  heard  him 
sayahere  it  is  then. 

Sir  JR.  Llcyd,  Do  you  remember,  any  par- 
ticular healths  that  were  drank  then  ? 

E,  Fraser,  I  have  heard  the  Prince's  health 
^nk  several  times  there  at  the  uble  at  Castle 
Downey. 

Sir  A,  Lioyd,  Was  my  lord  Lovat  present, 
or  not?  Or  did  he  drink  it  P 

E.  Fraser,  My  lord  liOvat  was  present  at 
the  table. 

Sir  R,  lAoyd,  Do  you  know  of  any  force 
that  was  made  use  of  in  that  clan  to  make 
them  rise  P 

H.  Frasar,  I  know  there  went  parties  about. 


Sir  JR.  lAoyd,  Did  yon  Jiear  my  lord  Lovat 
say  any  thing  about  bis  expectation  whush  side 
would  prevail? 

H,  Praser,  1  heard  my  lord  Lovat  say.  He 
was  sore  tbe  Prince  would  prevail. 

Sir  R,  Lloyd.  Who  did  he  mean  ?  Who  did 
he  call  the  Prince P   Who  was  he  speaking  of  P 

JH,  Fraser,  Of  the  young  Pretender. 

Sir  jK.  Lloyd,  Do  you  know  of  any  sub- 
sistence that  was  given  by  lord  Lovat  to  any 
body? 

H,  Fnuer,  I  have  heard  jny  k>nl  Lovat  say, 
that  he  had  ordered  his  factor  to  ^ive  an  allow- 
ance  monthly  or  weekly  to  the  wives. and  .chil- 
dren of  the  men. 

Sir  JR.  Lhyd,  Of  w4iom  P 

If.  Fraser,  Of  those  that  went  with  his  dan. 

Sir  R,  Lloyd,  Upon  what  occasion  did 
they  go  P 

H,  Fraser,  Those  liien  that  were  to  go  south 
with  the  young  Pretender. 

Sir  R,  Lloyd,  Waa  it  all,  or  only  those  that 
were  to  be  in  his  clan  P 

H,  Fraser.  Th.ere  were  a  great  many  in  the 
country,  that  perhaps  had  nothing  to  support 
their  families  in  their  absence,  when  they  were 
gone,  south. 

Sir  R.  Lloyd,  Do  yoa  know  of  any  letter 
that  was  shewA  yon  from  the  young  Pretender, 
dispensing  with  my  lord  Lovat's  personal  pre- 
sence ? 

H,  Fraser,  Yes ;  I  remember  to  have  read 
the  letter. 

Sir  R.  Lloyd,  Who  gave  it  you  to  read  P 

H,  Fraser,  My  lord  Lovat.     ' 

Sir  JR.  Lloyd,    From  whom  was  that  letter  ? 

If.  Fraser,  He  said  it  was  from  the  marquis 
ofTuUibardin. 

Sir  R,  Uoyd,  How  was  tbe  letter  signed  ? 

H,  Fraser,  Tbe  letter  was  signed  Athol,  in 
large  letters. 

Sir  R.  Lloyd,  What  were  tbe  contents  of  it 

H,  Fraser,  1  don't  remember  the  particcriar 
contents  of  it.  To  tbe  best  of  my  memory,  it 
appeared  to  be  in  return  to  another  letter,  which 
had  been  sent  by  my  lord  Lovat ;  .and  it  was  to 
excuse' his  personal  attendance. 

Sir  R,  Lloyd,  Whose  personal  attendance  ? 

If.  Fraser.  My  lord  Lovat's. 

Sir  R,  Uoyd.  His  attendance  where  P 

H,  Fraser.  To  go  sooth  in  the  Pretender's 
service 

X.  H,  S.  Where  is  that  letter  P 

H,  Fraser.  I  don't  know.' 

L,  H.  S.  You  say  my  lord  Lovat  gave  it 
you  P — If.  Fraser,  Yes. 

L,  H.  S.  What  did  you  do  with  it  P 

H,  Fraser.  1  returned  it  again. 

X.  H.  iS.  To  whom  did  you  return  itP     ^ 

If.  Fraser,  To  my  lordTLovat,  or  his  secre* 
tarv;  I  don't  know  which. 

Su"  R,  Lloyd.  Do  yoa  know  whether  there 
was  any  reward  given  to  the  chins,  when  tb«y 
werevaised,  for  their  subsistence  P 

H,  Fraser,  I  know  there  was  meal,  cows, 
and  mutton  given  them. 

Sir  H.  Lloyd.  For  what  was  it  given  tbem  7 


679] 


20  GEORGE  II. 


Proceedings  against  Lord  Lovat, 


[680 


H.  Fraser,  To  maintiufli  those  nen.  > 

Sir  R.  LUnfd*    Where  were  they  then  F 

H.  Fraser.  There  were  BOfenJ  of  them 
•bout  Cattle  Downey.  • 

Sir  R,  Lloyd,  By  whose  order  were  those 
things  {i^veD  ? 

ii.  Fraur.  That  1  doti't  know,  mdeed. 

Sir  R.  lAoyd,  Did  you  erer  hear  my  lord 
Loyat  say  any  thing  aboot  their  being  maio- 
twined  by  his,  or  any  body  else's  order  P 

H.  Fraier:  I  don't  remenober,  indeed. 

Mr.  Noel,  My  lords,  the  witness  has  already 
toid  your  lordships  what  the  noble  prisoner  at 
the  bar  declared  about  the  person's  success, 
whom  he  called  the  Prince:  I  beg  he  may  in- 
form your  lordships,  whether  ray  lord  liovat, 
when  he  spoke  about  that  success,  did,  or  did 
not,  say  any  thing  about  his  sending  for  men, 
and  for  what  purpose  ? 

H,  Fraser.  I  don't  remember  what  he  said 
at  that  particiifar  time. 

Mr.  Noel,  Do  you  at  any  oiher  time? 

H.  Fraser,  Yes,  indeed:  1  heard  my  lord 
Lo?at  say,  He  would  send  his  son  and  men. 

Mr.  JNoeL  For  what  P 

H,  Fraser,  To  serve  the  Prince. 

Mr.  Noel.  Who  did  you  understand  be 
meant  by  the  Prince  f 

H.  Fraser.  The  Pretender's  son. 

Mr.  Noel,  You  mentioned  the  particulars 
about  pulling  off  the  mask:  .You  said,  that 
Mr.  Alexander  Mac  Leod  said,  That  much  de- 
pended on  lord  Lovat's  throwing  off  the  mask ; 
that  my  lord  Lovat,  upon  that,  threw  his  hat 
upon  (he  floor,  and  said.  Then  there  it  is:  Pray 
what  was  the  subject-matter  of  the  conversa- 
tion when  that  was  done>P 

H.  Fraser.  The  subject-matter  of  the  con- 
versation was  the  youner  Pretender's  cause ; 
And  it  was  about  that  they  were  speaking  at 
that  time. 

Alt.  Gen.  My  lords,  the  Managers  have 
done  with  their  examination  of  this  vritness. 

L.  H.  S.  My  lord  Lovat,  h^s  your  lordship 
any  questions  to  ask  this  witness? 

Lonl  Loval.  My  lords,  there  have  been  such 
proceedings  against  me  since  I  was  ordered  to 
oe  tried,  as  never  were  heard  of  in  Scotland  or 
England. 

L.  H.  S,  In  what  respect  does  your  lordship 
Bean  P 

Lord  Lovat.  I  mean,  that  after  I  w%s  brought 
up  to  be  tried  before  your  lordships,  the  Im- 
peachment hq^d  been  read  against  me,  my  An- 
swer put  in  to  it,  and  the  Commons  had  replied 
to  it,  and  after  i  had  leave  to  summon  wit- 
nesses in  my  defence,  I  had  Summoned  a  great 
many  witnesses  out  of  Scotland  to  come  here 
in  my  defence,  I  did  not  imagine  there  would 
be  the  least  difficulty  in  their  coming  up :  But, 
my  lords,  1  find  there  was  a  person  there,  who 
was  a  kind  of  a  deputy  ••sheriff,  but  never  was 
known  as  an  officer  of  justice,  went  to  several 
private  meetings,  and  endeavoured  to  prevent 
my  witnesses  coming  up. 

X.  H.  S.  My  lord  Lovat,  I  would  not  inter- 
rupt you,  if  it  were  not  fbr  your  own  idee. 


If  yOur  lordship  has  any  matter  of  €omplakit| 
my  lords  will  be  ready  to  hear  yoo  at  &  proper 
time,  open  a  proper  application :  but  this  is 
not  a  proper  tinie  for  su<^  an  application.  You 
have  counsel  to  advise  you  aa  to  the  proper 
method  and  time  of  doing  it,  with  whom  yoa 
must  advise. 

Lord  Loval.  My  lords,!  was  going  to  object 
to  this  wiine^  before  he  was  sworn,  j^cause  he 
had  been  called  in  by  that  deputy-sheriff,  who 
threatened  the  men,  if  they  offered  to  come  up 
*to  give  evidence  for  me ;  and  some  were  put 
in  prison,  and  driven  from  their  houses,  par- 
ticularly those  they  thought  would  favour  me, 
aft^r  I  had  your  lordsbipa'  order  to^Mmnoon  my 
witnesses :  And  therefore,  1  shall  object  to  any 
witness  that  shall  come  from  that  little  court. 
I  beg  this  witness  may  be  asked,  whether  he 
was  examined  at  Inverness  be^ve  he  CMse 
here? — H,  Fraser,  Yes,  I  was. 

Lord  Lovat.  My  lonis,  1  thought,  as  I  was 
to  be  judged  in  a  court  of  the  stipreme  jodi-- 
cature,  and  was  innocent,  that  I  was  safe  m 
such  hands ;  but  i  cannot  think  myself  safcy 
when  such  officers  as  those  shall  menage  th6 
witnesses,  and  threaten  those  who  will  not  say 
as  they  say. 

L.  H.  S,  I  have  already  told  year  lordship^ 
that  if  you  have  any  complaint  to  nwke,  yoa 
most  make  it  at  a  proper  time,  and  in  a  proper 
manner ;  and  my  lords  will  hear  it.  You  may 
go  on  to  ask  ibis  witness  any  questions  con- 
cerning any  practices  that  he  knows  of. 

Lord  Lovat,  My  lords,  I  beg  this  witness 
may  be  asked,  if  be  was  examined  upon  oath, 
in  Decen^ber  or  January  last,  and  by  whom  P 

H,  Fraier.  Yes,  I  was  examined  at  Inver- 
ness by  otie  Kiliravock. 

Lord  Lovat.  What  is  Kiliravock  P 

If.  Fraser.  He  is  a  gentleman  that  Ufea 
ab<mt  four  miles  from  Inverness. 

Lord  Lovat.  What  is  he  P 

H.  Fraser,  He  had  substitution  from  the 
sheriff-depute. 

Lord  Lovat.  Did  yoo  see  Chevis  of  Mar- 
toun  P  What  part  did  he  act  there P 

H,  Fraser.  This  ||fentlemen  had  get  a  copy 
of  the  charge  sent  mto  the  country ;  and  he 
came  in  obcwlience  to  that  charge,  amopg  the 
rest. 

Lord  Lovat.  What  is  a  charge  P 

H.  Fraser.  A  kind  of  summons. 

Lord  Lovat.  Were  yon  threatened  by  any 
person,  to  give  evidence  against  meP  and  by. 
whomP 

H.  Fraser,  1  was  not,  indeed. 

Lord  Lovat.  Were  you  promised  any  Ihvonr, 
or  reward,'  for  being  evidence  against  me  P 

If.  Fraser,  No,  indeed. 

Lord  Lovat,  By  whom  have  yon  been  main- 
tained since  yon  came  to  London  f 

H,  Frater.  1  have  been,  since  I  :Gam9  to. 
London,  in  the  custody  of  a  messengi^j 

Lord  Lorvat,  By  whom  were  yoo  mamtainedf. 

H.  Fraser.  I  do  not  know  at  whose  expencft 
it  was:  1  have  had  victuals  ao<|  drink,  an4  * 
bed ;  and  never  was  asked  fbr  any  thing. 
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liortl  Loftmt,  Bav^  y<Hi  been  in  costody  by 
any  order,  force  or  oonipulsion  P 

H,  Frtaer.  No,  not  at  all :  1  have  not  b^eo 
uoder  any  order,  force,  or  com|)ulsioDf 

Lord  Lavat,  Sioce  yoa  have  been  at  the 
house  of  the  messeni^er,  ba?e  you  been  at  li- 
berty to  go  where  you  pleased  r 

ff.  Fritter,  i  have  gone  abroad,  walked  in 
(be  park,  and  about  Kensington ;  and  I  go  out 
at  oigfat  to  take  a  glass. 

liMd  Lov^i,  When  you  went  out,  did  not  a 
messengifr  attend  you  r  .  i 

H.  Frtuer.  Yes,  bis  went  to  take  a  walk 
with  me. 

A  lard.  When  was  it  that  you  were  at  lord 
Lof  at*s  bouse,  that  he  said  he  would  send  his 
soo  and  clan  into  the  Pretender's  serviee  P 

E*  Froier,  1  think  it  was  the  beginning  of 
October  1745 ;  it  was  afler  the  rebellion  broke 
out. 

A  Lord,  Where  was  it?  and  what  persons 
vere then  present? 

H.  Fnaer,  It  was  in  my  lord  Lovat's  room, 
at  Castle-Downey. 

Sir  J.  Strange.  My  lords,  1  wonld  beg  leare 
to  ask  this  witness  one  question  for  forra's-sake: 
Pray  what  county  is  CuAtle-DowneT  in? 

■a.  Fraser.  It  is  hi  the  county  of  Inreroess, 

A  Lord.  Pray,  which  of  the  prisoner's  ser* 
nnts  was  present  then  ? 

H.  Frater.  Upon  my  word,  I  can't  remem- 
ber that. 

Lord  Lanat.  Did  you  receive  any  money,  or 
were  you  promised  any  money,  n>r  your  ex- 
pences  in  coming  to  London,  to  be  a  witness 
against  roe  P 

H.  Frater.  Tliere  was  money  given  to  bear 
our  expences. 

A  Lord.  Pray,  who  was  present,  when  my 
lonl  Lovat  said,  that  he  would  send  bis  son, 
with  his  men,  into  the  Pretender's  service? 

By  Frater,  I  think  there  were  several  prc- 
*^t;  but  I  cannot  condescend  upon  wnom 
ihey  were. 

A  lard.  Name  any  one  of  them  i  Was 
Alexander  Mac  Leod  there  ? 

II.  Frater.  1  don't  remember. 

L.  R.  8.  My  lord  Lovat,  have  you  any  more 
qoestioDs  to  nsk  this  witness  ? 

liord  Lotat,  Not  tilt  I  make  nrr  defence ; 
and  then  1  hope  your  lordships  wil  give  me 

L  S,  S.  Does  your  lordship  mean,  that 

*hen  you  come  to  your  defence,  you  would 

*&k  this  witness  any  questions  ? 

Lord  Lomt.  No,  I  don't  mean  that 

L.  B.  S.   Your  Iprdship  will  be  at  liberty 

^  aak  any  other  witness  what  questions  you 

5oA  Oen.    Was  the  proposal  of  my  lord 
M>va^  to  send  his  con' and  ctan  into  the  pre- 
teDdtr»s  service*  as  you  have  mentioned,  be- 
we  or  after  the  news  of  the  battle  of  Pres- 
nS^  came  into  that  country  ? 
^ 'rater.  It  was  after, 
i  Ti.     '"^  ^'  J^^  obsarve  any  difference 
» the  behavlDor  of  my  lord  Lov^t,  in  regard 
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to  his  raistiig  bis  clan,  or  taking  any  steps 
towards  it,  after  the  news  of  that  batt)e,jrrom' 
what  his  behaviour  was  before? 

H.  Frater.  I  did  not  see  my  lord  Lovat  be- 
fore the  battle  of  Preston  Pans. 

Sol.  Gen.  How  long  was  it  after  the  battle 
of  Preston-Pans  that  you  saw  him  ? 

H.  Frater.  I  don't  remember. 

Sel.  Oen.  Was  it  before  the  news  came  to 
Castle -Downey,  of  the  troops  from  France 
being  landed  ? 

H.  Frater.  Upon  my  word,  1  don't  re* 
member. 

Then  the  Witness,  by  order  of  the  i4>rd 
High -Steward,  withdrew. 

.  Lord  Lovat.  My  lords,  T  beg  your  lordships* 
leave  to  withdraw  for  a  little  time. 

The  prisoner  was  carried  from  the  bar  ac*> 
cordingly. 

Sen.  at  Armt*  Our  sovereign  lord  the  king 
strictly  chaises  and  commands  all  manner  of 
persons  to  be  uncovered,  on  pain  of  imprison- 
ment. 

In  about  a  quarter  of  an  bour«  the  priaoDer 
was  again  brought  to  the  bar. 

Att,  Gen.  My  lords,  the  next  vritness  we 
shall  beg  Idave  to  produce,  is  John  Radddl : 
who  was  ca^^led  in,  and  sworn. 

X.  H.  S.  My  lord  Lovat,  have  yon  any  ob- 
jections against  this  witness  John  Riddell  r 

Lord  Lovat.  No. 

Mt.  Gen.  My  lords,  I  beg  this  witness  may 

five  your  lordships  an  account,  whether  he 
novrs  the  noble  lord  at  the  bar. 

Riddell.  Yes,  I  do. 

Att.  Gen.  Do  you  remember  if  you  were 
at  Castle  Downey  soon  after  the  battle  of 
Preston- Pans? — Jtiddell.  Yes,  I  was. 

Att.  Gen.  Did  you  before  that  time  see  Ba- 
risdaie,  or  any  other  person,  there  ? 

Riddell.  Yes. 

Att.  Gen.  Did  he  come  there  first  by  him- 
self, or  not  ? 

Riddell,  I  saw  Kinlocfa  Moidart  there. 

Att.  Gen.  At  that  time? 

Riddell.  I  cannot  remember  whether  it  was 
the  same  time,  or  not. 

Att.  Gen.  How  long  was  Barisdale  there  ? 

Riddell.  Two  nights. 

Att.  Oen.  Did  he  bring  any  horses  with  him  ? 

Riddell.  Four  dragoon  horses. 

Att.  Gen.  Whose  arms  were  upon  the  fur- 
niture ?  • 

Riddell.  The  king's  arms  were  upon  theUt 
and  R  and  G,  or  a  6  and  an  R. 

Att.  G^n.  Did  you  see  any  of  the  clan  of 
the  Frasers  there  ? 

RiddelL  At  the  ssme  time  some  of  tbenl 
were  there. 

Att,  Gen.  Was  my  lordXovat  ^ere  at  that 
Hm^f'-Riddell.  Yes. 

Att.  Gen.  Did  you  ever  s?e  any  of  the 
duels  of ^e  clans  difie^t  my  lord  Lovars  t^hle? 

Ridm.  Ye8« 
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Ait. Gen,  Did  you  hear  any  bealibt  drank 
ihm?^RiddelL  Yes. 

Att.  Gen.  Whose  health  did  you  hear  drank  ? 

Riddell.  Prince  Charles's  health. 

Att,  Gen,  Was  nay  lord  Lovat  present  at  the 
time,ornoti-^JlMi(i«//.  Yes.       ^ 

Att.  Gen.  Did  you  ever  hear  my  k>rd  Lovat 
drink  any  of  those  heaJtbs  ? 

RiddelL  I  cannot  say  that ;  1  am  not  sure, 
it  is  so  long  since. 

Att.  Gen.  Did  you  ever  hear  my  lord  Lovat 
drink  any  other  healths  relating  to  the  rehel 
army? 

lUddell.  Nerer,  to  the  best  of  my  knowledge. 

Att.  Gen.  Did  you  ever  hear  iiim  say  any 
thing,  relating  to  bis  countenancing  the  rebel 
army? 

Riddell.    No,  I  do  not  remember. 

Att.  Gen.  Pray  give  my  lords  an  account, 
whether  you  ever  saw  any  meal  delivered  out 
at  my  lord  Lovat's. 

Riddell.  M  v  lord  LovAt  has  given  precepts 
fbr  meal  several  times. 

Att.  Gen.  What  do  you  mean  by  precepts  ? 

Riddell.  Precepts  for  so  much  oats  for  the 
horses,  or  med. 

Att.  Gen.  Do  you  mean  by  that  an  order  ? 

RiddeU.  Yes. 

Att.  Gen.  Pray,  what  was  done  with  the 
meal  that  was  ordered  to  you  ? 

Riddell,  I  cot  a  precept  for  two  bolls  of 
meal,  inpart  of  my  wages. 

Att,  Gen,  Do  you  know  of  any  precept  that 
was  given  to  Thomas  Fraser  P 

mddeU,  Yes,  fbr  four  bolls. 

Att.  Gen.  For  what  ? 

Riddell.  It  is  more  than  I  can  tell. 

Att.  Gen.  Do  you  know  any  thing  of  bell- 
tents  beinff  made  ? 

Riddell.  Yes,  I  saw  them  made. 

Att.  Gen.  Where  were  they  made? 

Riddell.  At  Castle-Downey.    ' 

Att.  Gen.  Was  my  lord  Lovat  there  ? 

Riddell.  Yes. 

Att.  Gen.  What  were  they  made  for? 

Riddell.  I  can't  tell. 

Att.  Gen.  By  whose  order  were  they  made? 

Riddell.  I  can't  tell. 

Att.  Gen.  What  became  of  them  ? 

Riddell.  I  heard  they  were  sent  to  Perth. 

Att,  Gen.  For  whose  use  ?  for  what  pur- 
pose were  thj^  sent  there  ? 

-Riddell.  Tliey  went  there  with  a  company 
of  men ;  I  don't  know  for  whose  use  they 


Att.  Gen.  Who  were  }he  company  of  men  ? 

Riddell.  They  were  the  Frasers. 

Att.  Gen.  What  were  they  collected  together 
for? 

Riddell.  They  marched  southward,  with  a 
design  to  go  to  Pertb^  as  I  heard. 

Att.  Gen.  Whose  people  were  at  Perth  then? 

Riddell.  The  rebel  army. 

Att.  Gen.  Did  they  march  to  join  them  ? 

RiddeU.  It  is  more  than  I  can  tell. 

Att,  Gen,  Had  jrou  any  orders  from  my 
lord  Lovaty  ooncemmg  the  preparing  yooTMlfy 


and  horses,  to  go  with  my  lord  Lovat,  or  his 
son?  ^ 

Riddell.  Yes  ;  he  ordered  me  to  get  myaelf 
ready  to  go. 

Att.  Gen.  Where  were'you  to  go  to  ? 

Riddell.  With  the  master. 

Att.  Gen.  Did  not  my  lord  Lovat  tell  you 
where  he  was  to  go  to  ? 

Riddell.  No,  be  did  uot,  to  the  best  of  my 
knowledge. 

Att,  Gen.  Where  did  you  understand  he  was 
to  go  to  ?^Rjddell.  To  Perth. 

Att,  Gen,  vox  what  purpose? 

Riddell,  To  join  that  army. 

Att,  Gen,  What  army  do  you  mean ;  the 
king's  army  or  the  rebel  army  ? 

RiddeU,  1  cannot  teU  that. 

Att.  Gen,  How  did  yon  understandit  ?  As 
you  were  to  go  to  Perth,  don't  you  know  what 
army  you  were  to  join  ? 

lUmeU,  There  was  no  army  at  Perth  but 
the  rebel  army. 

Att,  Gen.  Do  you  renoiember  any  number  of 
men  passing  by  lord  Lovat's  bouse  ? 

Riddell.   Yes,  very  well. 

Att,  Gen.  Did  you  see  my  lord  Cromeitie, 
or  his  officers  there  ?-^RiddeU.  Yes. 

Att.  Gen.  How  long  did  they  continue 
there  ?^Riddell,  One  ught. 

Att,  Gen.  What  time  of  the  year  was  it  ? 

Riddell.  Hallowmass,  or  thereabouts. 

Att,  Gen,  Did  you  hear  my  lord  Lovat  say 
any  thing  to  these  g^entlemen,  concerning  his 
men  being,  or  uot  bemg  ready  ? 

Riddell,  I  did  not  bear  from  my  lord  Lovat ; 
I  heard  it  from  some  of  his  servants. 

Att.  Gen.  What  did  you  hear  ? 

RiddeU,  I  heard  the  servants  say,  that  my 
lord  Lovat  mentioned  something  about  tha 
men's  not  being  ready. 

Att,  Gen.  Did  you  hear  my  lord  Lovat  say 
any  thii^  about  it  m  the  chamber  ?  , 

KiddeU,  Nb ;  if  it  was  spoken,  it  was  in  tha 
Erse  htneuage ;  and  I  did  not  understand  it. 

Att.  Gen,  Was  my  lord  Lorat  present  in  tht 
house  when  lord  Cromertie  was  tnere  P 

Riddell.  Yes. 

Att,  Gen.  Did  you  see  them  together  at 
toble  ?— Ridife//.  Yes. 

Att.  Gen,  Did  you  hear  any  of  the  conver- 
sation that  passed  betwixt  them  ? 

Riddell.  No. 

Att.  Gen.  Did  you  hear  nothing  concerning 
the  drinkiuir  of  any  healihs  P 

Riddell.  jVo,  not  at  that  time  I  did  not. 

Att .  Gen.    At  what  time  did  you  hear  it  P 

Riddell.  A  good  while  before. 

Att.  Gen.  What  healths  were  drank  ?  and 
by  whom  P 

RiddeU.  The  chieftains  of  the  dans  drank 
prince  Charles's  health. 

Att,  Gen,  Was  my  lord  Lovat  present  ? 

Riddell.  Yes. 

Att,  Gen,  Did  he  contradict  the  health  P 

RiddeU.  I  did  not  bear  he  did. 

Att,  Gen.  Were  yon  present,  or  neary  when 
a  number  of  Frasers  were  drawn  up  P 
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RiddeU,  1  saw  700  meo  together  once. 

Att,  Gen,  Where  were  they  ? 

RiddelL  IntheAird. 

Att,  Gen,  Is  that  place  near  my  lord  Lo- 
Tat's  bouse  ? 

RiddelL  It  is  withio  half  a  mile. 

Att.  Gem,  Was  my  lord  Lovat  there  at  that 
time? 

RiddelL  No,  I  never  saw  my  lord  Lovat 
tfcere. 

Att.  Gen.  Was  he  at  home  then  ? 
•  RiddelL  Yes. 

Att.  Gen.  By  whom  were  they  drawn  op  f 

RiddelL  By  my  lord  Lovat's  cnamberlain. 

Att.  Gen.    Were  there  any  officers  among 
.them  T^RiddelL  Yes. 

Att.  Gen.  W  here  dicT  the  officers  lodge  P 

RiddeU,  Tbev  went  thAragb  into  the  conn- 
try,  to  farmers -houses^  change-hoosesi  and 
de-booses. 

Att.  Gen.  Did  any  of  them  erer  dine  at  my 
lord  Lorat's  boose  f 

RiddeU,  Sometimes  they  did. 

Att.  Gen.  Did  they  dine  with  my  lor^Lo- 
irat  himself  ?-*JRu/</e/i.  Yes. 

Att,  Gen,   Did  lie  know,  that  there  were  I 
700  men  drawn  np  there,  or  near  that  place  ? 

RiddelL  I  caimot  tell,  whether  he  knew 
that  there  were  700  of  them  ;  but  bdiere  be 
knew  they  ^ere  there. 

Att.  Gen.  Do  yon  know  what  kind  of/nark 
they  bad  opon  their  bonnets  f 

KiddelL  They  had  a  cockade,  and  sprigs  of 
yew. 

Att.  Gen.  What  kind  of  cockades  bad  they  ? 

RiddelL  White  cockades. 

Att.  Gen.  Was  not  that  the  distiogoishiog 
mark  of  the  f  ebel  army  ? 

RiddelL    Yes. 

Att,  Gen.  Did  they  make  use  of  the  tprigs 
of  yew  as  a  distinguishing  mark  ? 

lUddeU.  Yes. 

Att.  Gen.  Did  you  see  any  companiee  of 
those  men  there  ? 

RiddelL  Yes,  three  or  four  companies. 

Att.  Gen.  Where  did  they  marcn  to? 

RiddelL  To  the  southward. 

Att.  Gen.  Did  you,  at  any  time,  see  any  of 
the  officers  take  leave  of  my  lord  LoTat  ? 

RiddelL  Yes,  1  did. 

Att.  Gen.  What  passed  upon  that  occasion  P 
Which  way  did  they  take  leaveof  one  another  P 

RiddelL    My  lord  Loyat  shook  hands  with 
'  them,  kissed  them,  and  bid  them  farewell. 

Alt.  Gen.  Did  my  lord  Lovat  wish  them 
any  thing  ?    • 

RiddelL    I  cannot  say  I  beard  that. 

Att,  Gen,  Do  you  remember,  that,  at  any 
time  after,  one  Fraser  of  Byerly  was  with  my 
lord  Lovat? 

RiddelL  Yes,  that  man  was  always  with 
my  lord  Lovat. 

Att.  Gen.  Did  yoif  bear  my  lord  Lovat  ask 
him  any  questions  about  the  Pretender's  son  ? 

Riddtll.  No,  I  never  did. 

Att.  Gen.  Recollect  youmlf,  whether  you 
did,  or  no? 


RiddelL  f  cannot  mind,  indeed  ;  if  I  did,  it 
is  out  of  my  memory. 

Att,  Gen.  Did  you  ever  hear  my  lord  Lovat 
ask  any  other  person  concerning  the  Preten- 
der's son  ? 

RiddelL  1  heard  my  lord  Lovat  once  ask 
what  sort  of  a  man  lie  was. 

Att.  Gen,  Of  whom  did  he  ask  that  qoet* 
tioo? 

RiddelL  Some  of  the  chieftains,  some  of 
them  that  had  been  at  Falkirk ;  I  do  not  know 
who  they  were. 

Att.  Uen.  Dq  yoa  remember  what  answef 
was  given  my  lord  Lovat  to  that  question  ? 

RiddelL  I  do  not.  " 
'  Att,  Gen.  Do  yon  remember,  whether  my 
lord  Lovat  mentioned  any  thing  to  him  coih 
coming  the  Pretender's  son's  preservation  ? 

RiddelL    1  do  ndt. 

Duke  of  Bedford,  You  say,  that  my  lord 
Cromertie's  men  were  at  Castle* Downey,  my 
lord  Lovat's  boose :  pray  were  they  received 
there  as  friends }  or  did  they  come  there  by 
force? 

RiddelL  The  men  did  not  come  to  Castle- 
Downey  ;  only  lord  Cromerlie,  his  son,  and 
the  officers. 

Duke  of  Bedford,  Did  they  come  there  by 
force ;  or  were  they  received  as  friends  P 

RiddeU.  They  were  in  the  boose  all  night. 

D%ikt  oH  Bedford,  Were  they  entertained  as 
friends? 

RiddelL  I  did  not  hear  any  thing  to  the 
contrary ;  they  were  lodged  there  all  night. 

Att,  Gen,  You  aav  yoo  beard  my  tord 
Lovat  ask,  what  sort  or  a  man  the  Pretender's 
son  was  f  Pirayi  when  was  it  that  he  asked 
that? 

RiddelL  I  cannot  name  the  time  certainly. 

Att.  Gen,  My  kirds,  we  have  done  with  this 
witness. 

Lord  High  Steward,  My  lord  Loyal,  the 
ffentlemen  of  the  Hoose  of  Commons  have 
done  with  this  witness ;  will  you  ask  him  any 
qnestions  ? 

Lord  Lmat,  When  were  you  brought  to 
town ;  and  by  whose  order  were  you  sent  te 
town  P 

RiddelL  I  have  been  brooght  to  town  ainoe 
the  S4th  of  August ;  and  was  sent  up  by  the 
judge-advocate. 

Lord  Loroat,  What  ia  the  judge  advocate's 
x^^me?^ EUddeU,  David  Bruce. 

Lord  Loftfat,  Were  yoo  examined  at  lover* 
ness,  after  the  battle  of  Culloden?  and  by 
whom  P 

RiddelL  I  was  examined  by  the  iodg^e-advo- 
cate,  in  the  duke  of  Cumberland's  lodgings. 

Lord  lovat.  When  were  yoo  so  exauHued  P 

RiddelL   it  was  the  S4th  of  April  last 

Lord  Lovat,  Were  you  threatened  by  any 
person  to  give  evidence  against  me  ?  and  by 
whom  ?  and  what  was  the  expression  osed  on 
that  occasion  ? 

RiddelL  I  was  threatened  to  deliver  up  my 
money,  but  not  about  my  being  an  evidence. 

Lord  4fMt.  What  were  the  tbreatenioge  P 
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y    MiddelL  That  tbey  would  put  m*  io  pritoo, 
•nd  han^jT  me  next  roorning. 

Sir  John  Strange,   My  lords,  I  woold  not  in- 
teiropt  the  aoble  lord  at  the  bar ;  bot  I  woald 
'  be  glad  to  know  who  the  witness  speaks  of. 

niddell.  After  I  was  cxamioed,  they  heard  I 
had  some  money:  Briijnidier  Mordaant  de* 
manded  the  money :  and  Mr.  Bruce  threatened, 
that  if  I  did  not  give  up  the  money  to  the  bri- 
gadier, 1  must  go  to  prison. 

Lord  Lnat.    Were  yon  a  senrant  of  mine  f 

MiddelL   1  served  you  fof  fire  y^M^* 

Lord  Lo9at*  In  what  capacity  r 

Riddill,  As  a  groom. 

Lord  Lovat    Were  you  taken  prisoner  t 

Riddell,  I  delivered  myself  up  to  the  duke 
of  Cumberland,  at  Inferoess,  eignt  days  after 
the  battle  or  Cullodeo. 

Lord  Lpvat,  WboHras  it  that  threatened  to 
hang  you  f-^BiddelL  The  judge- advocate. 

t2rd  Jjfvai,  Did  any  person  come  to  yon, 
aince  yon  came  to  London,  with  a  pretended 
letter,  said  to  be  signed  by  me  ? 

HiddelL  Yes;  there  waa  a  man,  whose 
name  is  Lesly,  who  came  to  see  if  I  knew  my 
lord  Lovat's  hand. 

Lord  Lovat.  What  was  desired  of  yon  by 
that  person  T  And  what  answer  did  you  giro 
him? 

Riddell,  I  said,  that  I  did  not  know,  whe- 
ther it  was  my  lord  Lorat's  hand,  or  not ;  but 
that  it  did  not  look  like  it. 

Sir  William  Tonge,  My  lords,  I  beg  to 
Jcnow  of  this  witness,  whether  he  did,  or  dki 
not,  surrender  himself  a  prisoner  to  the  duke, 
at  Inverness? 

Bidden.  Yetf.  I  did :  1  delivered  np  myself 
to  the  duke,  to  get  a  pass  to  go  to  Edinburgh  ; 
but  never  was  in  the  rebellion  in  my  life. 

Sir  William  Yonge.  Did  you  come  to  Inver- 
ness on  horseback? 

Riddell,  Yes  ;  there  were  two  of  us. 

Sir  William  Yonge.  Whose  horses  had  you  ? 

RiddeU.  My  lord  Lovat's. 

Sir  William  Yonge,  You  say  there  were 
two  of  you ;  and  that  yoii  were  botl^  on  my 
lord  Lovat's  horses :  and  that  you  were 
threatened  to  have  your  money  taken  from 
yon  ?— Kirfrf*//.  Yes. 

Sir  W,  Yange,  Pray  how  came  you  by  that 
money? — Riddell.  By  selling  the  horses. 

Sir  W,  Yonge,  Do  you  know,  or  were  you 
informed  of,  the  contents  of  the  letter,  which 
Mr.  Lasly  asked  you,  whether  it  was  lord 
Lovat's  hand  ? 

Riddell.  I  never  saw  the  letter,  but  the  sub- 
aoription ;  and  he  shewed  me  that,  to  see  if  I 
knew  it. 

Sir  W,  Yange.  Did  not  Lesly  inform  yoii 
IV hat  where  the  contents  of  the  letter  ? 

Riddell*  No :  to  the  best  of  my  r«mem- 
branee,  he  aaid  it  was  signed  by  mv  lord  Lovat 
inlTSB. 

Then  the  witness,  by  direction  of  the  Lord 
High  Steward,  withdrew. 

^''  range.  My  fords,  the  nest  witness 
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we  beg  leave  to  produce  is  William  Walker: 
Who  was  called  in,  and  sworn. 

Xh  H,  S,   My  lord  Lovat,  has  your  lordship 
any  objection  to  this  witness? 
Lord  Lovat,  No ;  I  have  none. 
Sir  W.  Yonge,   My  lords,  I  beg  leave  to  ask 
this  witness,  if  he  lived  in  my  lord  Lovat's  fa- 
mily ?  and  how  long  ?  ^ 

Walkef*,  Yes ;  for  three  years  and  an  half. 
Sir  W,  Yonge.    Do  yon  remember  any  per- 
sons coming  to  him  after  the  battle  of  Preston- 
Pans  ?  and  who  were  they  ? 

Walker,   Yes:  There  was  Aleiander  Mac 
Leod,  and  Mac  Donald  of  Barisdale. 
Sir  W.  Yonge.  Was  Kinloch  Moidart  there? 
Walker.  Yes. 

Sir  W.  Yonge.  Was' young  Gleugary  tliere? 
Walker.   Yes ;  He  was  there  one  day ;  |I 
think  on  a  Sunday* 

Sir  W.  Yonge.  Did  they  dine  at  my  hnd 
Lovat's  table  P 

Walker.  Yes ;  all  except  Glcogary. 
Sir  W.  Yonge.  Do  you  remember  any  healths 
that  were  drank  ? 

Walker.  Yes :  I  heard  Barisdale  drink  the 
ypvng  Pretender's  health. 
Sir  W.  Yonge.  By  what  name? 
Walker.  By  the  name  of  the  Prince* 
l^r  W.  Yonge.  Was  my  lord  Lovat  present 
then  T-^Walker.  Yes. 

Sir  W.  Yonge.  Do  3*oa  know  one  Thomas 
Fraser,  a  baker  ? — Walker,  Yea. 

Sir  W,  Yonge,  During  tlie  time  that  those 
persons  were  at  my  lord  Lovat's  bouse,  did  he 
give  them  anv  advice  ?  and  what  was  it? 

'Walker,  I  never  heard  it :  It  was  always  in 
my  lord's  room ;  and  I  never  went  in,  but  at 
dinner. 

Sir  W.  Yonge.  Did  you  hear  them  say  any 
thing  about  the  young  Pretender,  and  the  dan 
of  the  Erasers  ? 

Walker,  I  heard  my  lord  Lovat  say,  that 
they  must  take  care  not  to  let  the  yoang  Pre- 
tender run  into  an  engagement. 

Sir  W,  Yonge,  Do  you  know  Thomaa 
Fraser  the  baker  .^ — Walker.  Yes. 

Sir  W.  Yonge,  Was  he.  at  my  lord  Lovat's 
then? 

Walker.  He  came  to  Castle-Downey,  with 
some  colours  they  were  to  make  at  Inverness. 
Sir  W.  Yonge.  What  colours  were  they  ? 
Walker.   Two  standard  colours,  four  bell- 
tents,  and  two  painted  flags. 
Sir  W.  Yonge.  What  were  they  painted  with  ? 
Walker.   My  lord  Lovat's  arms  were  upon 
i\\e  flags.  • 

Sir  W.  Yonge.  Wliat  became  of  those  thibgsP 
Walker,  Cameron  sent  them  away,  after  my 
lord  Lovat  was  taken. 

Sir   W,   Yonge.    Do   you    remember   the 
marching  of  two  companies  to  Perth  ? 
Walker,  Yes. 

Sir  W.  Yonge,   Do  you  remember  soon  after 
the  master  of  Lovat's  coming  into  the  room, 
where  you  were  ? — Walker.  Yes. 
Sir  W.  Yonge.  Was  my  loni  Lovat  there? 
Walker.  Yes. 
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•  0lr  W.  Tonge.  Wiwl  ytm^  there  between 
tbero? 

Witiker.  When  the  mtfter  came  into  the 
room,  my  lord  LoTat  was  tpeakio^  to  him :  I 
doD*t  know  what  it  was  about. 

Sir  W.  Ttrnge,  What  did  tbeoMSterdothen? 

WtUker,  The  matter  rose  an,  and  took  his 
bonnet,  and  threw  it  upon  the  floor,  and  threw 
the  white  cockade  in  tne  fire,  and  damned  the 
cockade. 

Sir  W,  Ytmge.  What  did  the  father  do  upon 
that  occasion  ? 

Walker,  He  rase  op  in  a  paasiod,  and  said. 
What  conid  he  do!  and  was  forcing  his 
■on  not. 

Sir  W.  Yonge.  I  beg  ^on'H  inform  their 
lordships,  anon  what  occasion  it  was  that  the 
master  of  Lo?at  threw  bis  cockade  into  the 
fire;  and  what  his  father  had  said  to  him  to 
•octtion  it. 

Waiker.  I  don't  know  that,  indeed. 

Sir  W.  Tomge,  Did  yon  bear  bis  hihet  say 
any  thing  to  him  f 

Walker,  His  father  apoke  to  him  in  Erse. 

Sir  W.  Yonge.  Do  you  understand  Erse  ? 

Walker.  Plo ;  1  do  not.  The  master  of 
Lofat  went  to  the  door ;  and  Mr.  Fraser  the 
minister  stood  up  in  the  master  of  Lovat's  be- 
half: Upon  which,  Mr.  Fraser  of  Byerfield 
rose  op,  and  said,  What  have  yon  te  do  with 
it  ?  Yon  ha?e  no  estate  to  forfeit. 

Sir  W.  Yonge.  What  said  my  lord  LoYat 
upon  that? 

Walker,  I  do  not  know  what  he  said  upon 
tint 

Sir  W.  Yonge.  Did  they  say  nothing  in 
Snirlish  afler  that  ? 

Walker.  They  spoke  in  a  language  I  did 
not  understand. 

>  Sir  W,  Yon^e*  Did  my  lord  Lovat  say  no- 
thing in  Enffhsh  ? 

Walker,  Not  that  I  know  of:  Only  he  said, 
What  could  he  do  more,  he  was  forcing  his  son 
•Bt,  the  tery  life  of  him  ? 

^r  W.  Yonge.  Pray  do  you  know  .open 
wliat  account  that  was  said  f 

Walker.  It  was  an  answer  he  gave  lo  Byer- 
field. 

'  Sir  W.Ycnge.  To  whom  did  Byerfield  speak, 
when  he  said,  ne  had  no  estate  to  forfeit  ? 

Walker.  To  Donald  Fraser  the  minister. 

Sir  W.  Yonge.  Do  you  remember  any  thing 
■bout  a  smith  and  a  tinker  repairing  any  arms  r 
<  Walker.  Yes ;  there  waa  one  Hugh  Monro, 
«nd  another. 

.  Sir  W.  Yonge*   How  long  was  it  that  they 
were  at  Castle- Downey? 
^  Walker ,  About  a  fortnight,  I  think. 

Sir  W.  Yonge.  Were  there  any  arms  where 
they  were? 

Walker.  Yes ;  in  the  war^^room. 

Sir  IT.  Yonge.  Where  was  the  key  kept  of 
that  room? 

Walker.  The  key  was  Tery  oflen  in  my  lord 
Lovat's  room,  in  his  custody. 
J  Sir  W.  Yonge.  Did  my  lord  Lotat  ueoally 
give  out  that  key  to  any  body  that  went  into 
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the  ward-room?  Or  did  he  use  to  go  there 
himself? 

Walker.  My  lord  alwajrs  gave  the  key  out 
to  any  body  that  wanted  it,  to  get  shoes  for  the 
horses,  or  the  like :  My  lord  never  went  there 
himself. 

Sir  W.  Yonge.  Do  yoi)  knqw  any  thing  off 
the  smith  and  the  tinker's  going  into  my  lord's 
room?— ITa/ifcer.  Yes. 

Sir  W.  Yonge.  What  pitased  there  ?  Did  my 
lord  give  them  any  thing  f — Walker.  A  dram. 

Sir  W.  Yonge,  Have  you  ever  been  in  the 
ward- room? — Walker.  Yes. 

Sir  W.  Yonge.  What  was  usually  kept  there  f 

Walker,  Several  sorts  of  things ;  it  is  more 
than  I  can  tell  how  many. 

Sir  W.  Yonge.  Did  von  see  any  number  of 
men  rendezvoused  in  that  neighbourhood? 

Walker.  Yes. 

Sir  W.  Yonge.  What  number  ?  How  many 
companies  did  von  see? 

Walker*  I  don't  know  how  many  compa- 
nies; the  first  of  the  rendesvous,*  we  redconed 
there  were  7  or  800  men. 

Sir  W.  Yonge.  Were  they  ^armed  ? 

Walker,  Some  of  them  were  armed,  and 
aome  not. 

Sir  W.  Yonge,  How  far  from  Castle-Dow- 
ney- did  you  see  those  men  ? 

Walker,  About  a  mile  from  it 

Sir  W.  Yonge.  Did  you  ever  see  them  af- 
terwards ? 

Walker.  Yes ;  I  saw  a  company  of  them 
drawn  up  on  the  men. 

Sir  W.  Yonge.  Was  my  lord  Lovat  at  home 
then  ?  Did  he  see  them  drawn  up  ? 

Walker.  He  waa  at  home;  but  I  believe  did 
not  see  them. 

Sir  W.  Yonge.  How  near  u  that  green  to 
my  lord  Lovat's  bouse.? 

Walker.  About  100  or  SOO  yards. 

Sir  W.  Yonge.  Do  you  know  of  any  vio« 
lence  or  force  that  was  used  to  maKe  the 
menriae? 

Walker.  The  chamberlain  forced  them,  and 
young  Inverallachy. 

Sir  W.  Yonge.  In  what  manner  did  they 
force  them  ? 

Walker.  They  threatened  to  burn  their 
houses,  afler  the  battle  of  Culloden,  if  they 
did  not  rise. 

Sir  W.  Yonge.  But,  before  that,  how  did 
they -threaten  them  ? 

Walker.  That  they  would  take  their  cattte 
and  plaids  from  them,  if  they  did  not  rise. 
Lord  Lovat  was  then  a  prisoner  to  my  kird 
Loudon,  and  was  then  in  his  custody. 

Sir  W.  Yonge,  Do  you  remember  when  my 
lord  Cromertie  marclied  by  my  lord  Lovat's? 

Walker.  Yes. 

Sir  W.  Yonge,  Was  lord  Cromertie,  or  hie 
son,  or  any  of  the  officera,  at  my  lord  Lovat'ait 

Walker.  Yes  i  my  lord  Cromertie  and  lord 
MacLeod  were  there  all  night. 

Sir  W.  Yonge.  Did  yonoear  my  lord  Lovat 
make  use  of  any  expreasionsi  or  excuse^  that 
his  mea  were  Biet  nady  ? 
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Walker.  Mv  krtl  Lovat  ftid.  It  was  a 
•liaine  lo  see^  lord  Cromertie's  men  go  by  hit 
nose :  but  what  it  was  for,  1  ean't  tell. 

Sir  W,  Yonge,  My  lords,  we  have  done  witb 
oar  eicamiDalioD  of  this  witne«. 

L,  H.  S.  My  lord  Lovat,  would  your  lord* 
•bip  ask  tbis  witness  any  questioDs? 

Lord  Laoat.  Were  you  threatened  by  any 
one  to  gi?e  evidence  ag^nst  me?  and  by 
whom  ?  And  what  ,weie  the  expreasiona  used 
Qtt  that  occasioii  ? 

Walker,    No,  I  was  not 

Lord  Lavat.  Were  yon  exanMned  at  Inver- 
ness? and  by  whom? 

Walker,  1  was  exavMoed  at  Invcnienby 
Mr.  Bruce  and  bri((adier  Mordauat. 

Lord  Lovat.  What  passed  between  you  and 
Mr.  Bruee? 

Walker,  I  was  examined :  nothing  passed 
between  me  and  Mr.  firuoe  at  that  time. 

Lord  Lofvat,  Or  at  any  tim^aftwwards? 

Walker.  Nor  afterwards. 

Lord  Lovat,  Was  any  fiMree  used  to  get  out 
the  men,*wbi1e  I  was  a  prisoner,  or  while  I  was 
at  borne,  or  alter  my  return  from  Invemesif  ? 

X.  H.  &  First,  Was  there  any  force  used  to 
get  out  the  men,  wbfle  my  lord  Lovat  was  at 
home? 

Walker,  I  cannot  truly  tell  that :  it  is  more 
than  I  can  tell. 

L.  H.  S,  Was  any  such  force  used  while  he 
was  a  prisoner  at  Inverness  ? 

Walker,  LoidLovalwas  with  lord  London 
when  the  force  was  used  to  raise  the  men. 
*  X.  H.  &  Did  you  aay  that  the  dtspate  be* 
tween  lord  Lovat  and  his  son  happened  after 
Ae  Fraserahad  marched  southwards,  or  not? 

Walker.  It  was  the  Frasers  of  Stratfaarick 
ibat  had  marohed;  tliere  was  not  a  man 
marched  out  of  the  Axn\  at  that  time. 

Lord  Lo0at.  Did  I  know  of  the  maiohiog  of 
Ihe  men? 

Walker.  My  bird  Lovot  knew  nothing  of  it: 
it  was  Fraser  of  Byerfield  that  took  as  nanv 
of  tits  Frasera  as  he  ooubl  ect  to  the  castle 
of  Culloden,  in  order  to  take  the  lord  president 
jwioDnrr:  but  mv  levd  Lovat  knew  nothing  of 
Ibat ;  for  when  he  heard  of  it,  he  woa  like  to 
go  mad*;  he  cursed  for  a  matter  of  twofaonrs ; 
^nil  wo  liad  no  peace  with  him. 

Lord  Lcmat,  Was  that  the  occasion  of  my 
foarrtl  with  my  son  ? 

Walker,  No ;  my  lord  Lovat,  nor  the  mas- 
Mr  of  Lovat,  knew  nothing  of  it;  forthiaByer- 
fiokl,  as  I  heard,  was  designed  to  raiae  the 
nsen,  without  my  kard  LoTot'saothority  ;  and, 
if  he  bad  got  the  cooHband  of  the  boose  of 
Coltodeo,  he  wooU  have  kept  them  there:  it 
Was  bo  that  mapcbed  with  tho  Strathoricfc  men 
lo  Perth. 

A  Lord.  Did  iny  lord  Lovat,  or  hb  son, 
know  nothing  of  thia  f 

fTslibcr.  No;  they  were  SO  miles  off. 

A  Lord.  Whit  wns  tho  uuenrinn  of  tbo 
^pnml  between  lord  Lovat  and  hisoon  ^ 

WaHter.  I  cannot  teU. 

^  XptA  Were  yon.  poiini  ki  Mm  looaiy 


when  tho  dSspntn  began  between   i^y  knd 

Lovat  and  his  son? 

Walker.  No;  i  was  net  in  the  room;  I 
came  in  with  a  dish  in  the  mean  time  ;  andi 
there  was  tbis  little  John  Fraser  of  Bvorfield. 
speakhig  to  my  kird :  my  lord  Lovat  loll  foul 
of  the  maater,  who  rose  op,  and  took  bis 
oockade  off  the  'soriptore,  and  threw  thoi 
oockado  into  tho  6re,  and  damned  it* 

A  Lord.  What  language  did  they  talk  in? 

Walker.  Thoy  talked  in  £roe«  when  1  beard 
it  6rst.  , 

A  Lord.  *Yott  say,  that  Fraser  the  miniOter 
took  part  with  the  master  ? — Walker.  Yea. 

A  Lord.  Did  he  talk  in  Erse  ? 

Walker.  Yes. 

A  Lord.  Then  how  do  yon  know  he  i|poks( 
in  favour  of  tho  master? 

Walker.  The  reason  why  1  knew  it  wii^ 
that  little  John  Fraser  flew  up  Is  Donokb 
Fraser,  and  said,  Uo  had  no  estate  to  forfoit ; 
and  Hut,  if  he  lisd  got  a  atipendt  it  waa  all  bo 
had  to  take  care  of. 

Lord  Xoos^.  Do  you  know  whether  I  wed 
my  endoasours  to  get  my  men  homo  after  tkej 
wero  taken  out  by  Fraser  of  Byorfield,  or  an/ 
other  person? 

Walker.  MacDoosld  of  BarisdaW  wonid 
have  my  lord  Loral's  men  out,  and  was  never 
away  from  the  house;  and  there  came  on  a 
gpneat  snow,  that  my  lord  Lovat's  men  did  not 
go  ont  at  that  time  ;  but  about  two  da^s  after 
that,  some  of  them  went  up  to  a  hill  with  Bs^ 
riadaie*s  men ;  and  thoy  would  take  cattle,  to 
maintain  them  upon  the  road  :  when  my  lord 
Lovat  bant  for  thoin  from  Uraubart  and 
brought  them  all  back  aeaio.  When  them 
was  any  of  them  risen  at  alli  then  my  lord  wan 
prisoner  with  lord  Loudon. 

A  Lordm  Fray  what  kind  of  servant  is  n 
chamberlain  ? 

Walker.  Tho  stoward,  who  gathers  in  tbo 
rents. 

A  Lord,  Did  you  ever  ksar  of  tho  croon 
heUtf  oorricd  about  the  country  ? 

Walker.  I  never  either  sow  it,  or  heord  of  lU 

Lovd  Lofoa$.  Do  yon  know,  whotbcr  Fraser 
of  Dumballoch,  that  was  hero  to-day,  went 
ontif  ilrmsvotthohcodof  acoaspony,  In  Ur* 
quhart,  Ml  I  bvongbl  liim  homo? 

Walker.  I  saw  him  that  day  at  lord  Lovnt's 
laUe ;  but  whsther  ho  got  to.  Urqnhart^  or  no^ 
I  oannot  tell. 

A  Lord.  Did  tke.nien  thai  went  to  Urqnhnrt 
dine  with  my  lord  Lovat?— Ifa^er.  Yes. 

Then  the  witness,  by  the  direction  of  Ike 
liOrd  High  Steward,  witndvew. 

Mr.  Yorke,  My  h»rds,  the  next  witoosi  wo 
•ban  produce,  is  fifngb  Monro. 

AfgA  Jiooro  called  in* 

X.  H.  S.  My  lord  Lovat,  ban  voor  hiMlip 
any  objection  ag^ainst  Hugh  Monroes  heiaf 
^■ahiined  as  a  witneas? 

Lord  Lovat.  Yes ;  bo  is  myi  tenant. 

X.  E,  &  WMd  your  lordabip  base  Um 
ufw  l|poifoini?«rl«wd  Xsnsi.  Ymm 
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The  witness  wis  swotn  upon  a  Toire  Dire. 

,   L,  H.8.    Mr  lord  Loftt)  what  ijUWtioDS 
wcmM  yoQ  Mk  faifo  f 

liora  Lamai^  Have  yau  atiy  Uiiida,  homei , 
•r  yanl,  that  vou  bold  of  meP — Monro,  Yea. 

X.  H,  S,  What  lands  do  you  hold  of  my  lord 
Loaat? — Monro,  Six  teHa^  year. 

L.  H.  S,   How  do  yoa  hold  it  dT  my  lord 
Lovat,  as  vassal,  or  by  lease  or  tack  P 
*  Monrt.    While  I  was  a  servant^  1  had  it 
from  him. 

jL.  jB.  5.  Do  yon  hold  it  of  my  kird  Lorat 
sow? 

Mmno,  Another  man,  hath  taken  pOBsessioD 
there. 

L,  if.  S.  Hwve  yo«  the  same  tenure  under 
asy  load  Lovat  as  you  had  before  P 

Monro,  Yes. 

Jitt,  Oen.  My  lords,  I  heg  this  witness  may 
be  asked,  if  he  holds  anj  lands  of  my  lord 
Lovat  at  Ibis  time. 

Monro,  I  have  the  same  land  that  I  had 
beftae.;  but  another  nsan  hath  it  in  possession 
erer  since  Whitsunday. 

dtt.  Gen.  What  is  that  lylbeT  man's  name  ? 

Monro.  Kilbocky. 

Att,  Gen,  How  does  be  botd  it  of  my  lord  ? 

Monro.  1  don't  know. 

ijsrd  Lpvai,  Do  yoo  think  yon  hav«  any 
sight  to  bold  this  hind,  though  another  man  is 
in  possession  of  it  P 

^onro,  Mo,  I  hatre  no  right  to  bokl  ti. 

Lord  Sandtfs.  Why  do  yon  say  you  hare  no 
yiybttobakiitP 

Monro.  Because  the  superkir  lord  may  turn 
mn  out ^f  the  Imd  at  anj  time. 

Lord  Sandi/t.  Has  the  soperior  lord  tomed 
ynm  isot  of  Hm  land  ? — Monro,  No. 

X.  H,  S,  Whom  do  yoo  take  to  be  your  sn* 
perior  lord  P — Monro,  My  lotd  Lovat. 

Sir  W.  Yonge,  Had  ]k>u  any  wages  from 
nsy  lard  Lomt,  while  yoo  were  his  servant  P 

Monro.  Yes;  I  had. 

Sir  W*  Yonge.  What  were  the  wages  jou 
hadP — Monro,  Five  pounds  a  year. 

Sir  W,  Yonge.  Was  it  paid  in  money,  or  in 
lasds  of  any  rent  ? 

Monro,  ft  waa  paid  in  land. 

Sir  W,  Yonge,  Waatfial  the  land  yoo  now 
npaak  of  which  you  hold  of  my  lord  Lavat  P 

Monro.  Yes. 

Sir  W.  Yonge.    Have  yon  any  title  to  that 
land,  now  you  are  net  bis  servant  P 
'  Monro,  1  don't  know  srhat  way  it  it. 

Sit  W.  Yonge,   Do  you  throk  you  have  any 
daim  to  the  Isod,  now  you  are  not  bn  servant  P 
'  Monro.  No ;  I  baveaene. 

Sir  W.  Yonge,  How  long  have  yon  left  my 
lead  Lovat'a  serviee  P 

Monro.  I  was  always  his  servant :  i  did  not 
Ianfe4iaaen4ce. 

Lord  Lffoat,  The  person  that  now  is  in  pea* 
fsasian  of  that  land,  has  he  it  by  my  coosest  ? 

.  J^mro.  I  don't  know :  the  man  that  is  in 
possession  aaya  he  must  have  the  rent  this 
year. 


A.  IX  1T46.  l^m 

Aft,  Gen.    Did  yoo  ever  hold  tbii  land  by 
any  writing  P—lf(m»^  No. 

Ait,  Gtn,  Did  yon  ever  hold  it  by  any  eon- 
tract  for  any  eertam  term  P 

Jfonro.  i  had  the  land  from  my  lord  Lovat» 
for  what  I  worked. for  him  in  the  year. 

Lord  Lovat.  Were  yon  turoed  out  of  this 
land  by  force,  or  against  your  will  f 

Monro.  No ;  I  was  not. 

A  Lord,  Bv  what  means  were  you  dispoa* 
sessed  of  this  land  ? 

Monro,  I  have  the  same  land  yet. 

Mr.  Grenville.  In  what  capacity  were  you  a 
servant  lo  my  lord  Lovat  ? 

Monro.  1  was  his  blacksmith. 

Mr.  Grenville.  Do  you  know  the  person, 
who,  yon  say,  is  now  in  possession  of  that  land  r 

Afonro.  Indeed  do  L 

Mr.  Grenville.  What  is  he?  Is  he  a  servant 
to  my  lord  Lovat  P 

Monro,   No :  He  is  a  srenileman. 

Lord  Eaiifax.  My  lords',  I  submit  it  to  your 
lordships,  as  this  witness  has  already  contra- 
dicted himself  several  times,  whether  be  should 
not  be  ordered  to  withdraw. 

Sir  J.  Strange.  I  stood  up  to' acquaint  yonr 
lordships,  that  we  should  not  insist  on  the  exa- 
mioation  of  this  witness ;  but  desire  it  may  ha 
understood,  that  we  only  do  that  from  the  man- 
ner of  his  answering  the  questions  which  have 
been  asked  him ;  and  do  not  thereby  submit  to 
the  objection  tliat  has  been  made  against  him 
by  th6  noble  lord  at  the  bar.  - 

Then  the  witnens,  by  direction  of  the  Lord 
High  Steward,  withdrew. 

The  duke  of  Newcastle  moved  to  adjourn  to 
the  chamber  of  parliament. 

Lord  Lffoat,  My  lords,  I  have  most  bmnblf 
represented  to  your  lordships  every  day  of  my 
trial,  that  I  am  ao  weak  and  feeble,  that  I  am 
not  able  to  attend  your  lordships.  1  fainted 
away  thrice  this  morning,  before  I  enne  ap  to 
your  lordships'  bar  ;.  but  yet  was  datermined  to 
shew  my  respect  to  your  lordships,  or  die  upon 
the  road.  My  lords,  it  is  impossible  for  me  to 
come  up  in  the  manner  f  have  done  for  these 
three  days  past.  I  am  every  dav  obliged  to 
get  op  by  tliree  or  foor  o'clock  in  the  morning; 
and  therefore  I  beg  yonr  lordships  to  have 
eompassion  on  me,  and  to  giv^  me  a  later 
hour,  and  a  day's  respite,  that  I  may  try  to 
recover  myself. 

The  Lord  High  Steward  went  bnok  to  hta 
chair :  and  then  the  Honse  adianmed  to  As 
chamber  of  parliament ;  and  the  Lords,  and 
etbera,  retnrned  in  the  same  order  as  before. 

The  House  being  there  resumed, 

Ordered,  That  thia  House  will  probeed  fur- 
ther in  the  Trial  of  Shnon  lord  Lovat  in  Waal- 
minster- haU,  on  Friday  neait,  at,  eleven  of  tha 
clock  in  the  forenoon. 

A  Message  was  sent  to  the  Honse  of  Com* 
mono,  by  Mr.  EMe  and  Mr.  Thurston,  to  a^* 
qnunt  them  tfaceewith. 

Ordered,  That  the  toitenaBt  of  tb«  Tow# 
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of  London,  or  hk  depatY»  do  Uke  baek  tbctaid 
lord  LoTat,  and  bring-  nim  again  to  tbo  bar  of 
this  Hoase  in  Westmintter-ball,  on  Friday 
next,  at  ekren  of  tbe  clock  in  the  forenoon. 


The  Fourth  -Day. 
FWdtoy,  March  13, 1746. 

About  eleven  of  the  clock  in  the  forenoon, 
the  Lords,  and  others,  came  from  tbe  chamber 
of  parliament,  in  the  same  order  as  on  Monday 
last,  into  Westminster -ball :'  where  the  Com- 
Inons  and  their  Managers  were  in  the  seats 
prepared  for  them  respectively,  as  before :  and 
the  Lords  took  their  places  in  the  Court ;  and 
the  Lord  High  Steward  in  his  chav. 

Z.  H.  5.  The  House  is  resumed.  Isitvour 
lordships'  pleasure  that  the  judges  have  leave 
to  be  covered? 

Xor<ii.  Ay,  ay. 
^  Then  the  Ser|eant  at  Arms  made  proclama- 
tion for  silence ;  and  afterwards  the  following 
proclamation : 

Setjeant  at  Ami.  Oyes,  Oyes,  Oyes !  Lieu- 
tenant of  the  Tower  of  Loodoo,  bring  forth 
your  prisoner,  Simon  lord  Lovat,  to  the  bar, 
pursuant  to  the  Order  of  tbe  House  of  Lords, 
to  you  directed. 

The  deputy  governor  of  the  Tower  brought 
the  prisoner  to  the  bar,  in  the  like  form  as 
before.    And  then  be  kneeled  down. 

X.  H,  S.  Your  lordship  may  rise.  < 

The  Lord  High  Steward  doired  f^ve  to  go 
down  to  tbe  tame  ;  an4.  went  down  acoora- 


ingly. 


I\  S,  Gentlemen  of  the  House  of  Com- 
mons, ypd  may  proceed. 

Mr.  Torke.  my  lords,  the  next  witness  we 
aball  produce  lo  your  lordships  is  Thomas 
Fraser. 

Ihrnuu  Frater  called  into  Court 

Mr.  Torke,  My  lords,  we  desire  this  witness 
Thomas  Fraser  may  be  sworn. 

X.  H.  ^  My  lord  Lovat,  has  your  lordship 
any  objection  against  Thomas  Fraser  being 
sworn  as  a  witness  f 

Lord  Loroat,  My  lords,  I  have  no  objection 
to  him ;  but,  my  loras,  I  am  not  able  to  rue  up, 
and  sit  down,  having  been  ill  all  night,  and  am 
very  ill  now.  I  hope  vour  lordships  will  ex- 
cuse my  rising  up  and  down* 

Thonuu  Frater  sworn. 

Mr.  Torke,  My  lords,  I  wonld  ask  this  wit- 
ness. If  he  knows  my  lord  Lovat  ?  And  1  desire 
.iie  would  speak  out, 

T.  Frater,  Yes,  my  tords,  as  well  as  I  do 
myself. 

•  Mr.  Torke,  How  long  have  you  known 
-bim  f — T.  Frater.  Ever  since  I  was  a  childi 
'  Mr.  Torke^  Have  you  been  employed  to 
work  for  itty  lord  Lovat  at  any  time  about  Sep- 
tember 1745  ^  and  upon  what  occasion  were  yon 
«o«m^oyed  f    Answer  the  qoestioo  distinctly. 

T,  Frater*  No ;  1  never  was  employed  by 
:liiiiu 


Mr.  Torke.  Wen  yon  empk»yed  at  Castle- 
Downey  about  that  time  F 

r.  Frater,  Yes,  1  was  at  Castle-Downey, 
and  was  employed  by  my  lord's  chamberiain.  ' 

Mr.  Yorke,    About  wkat  business  ? 

T,  Frater.  About  mending  some  old  co- 
lours. 

Mr.  Torke.  And  what  else  were  yoo  em* 
ployed  in  f 

T.  Frater.    About  some  camp-colours. 

Mr.  Torke.  Were  you  employed  in  anything 
elsef 

T,  Frater.  Yes :  there  were  soaie  bells  for 
arms  that  I  was  employed  about. 

Mr.  Torke,  Vfho  gave  you  directions  about 
making  these  things? 

r.  Frater,  John  Fraser,  my  k)id  Lovat'a 
chamberlain  or  steward ;  and  he  paid  me  for 
my  pains  when  1  had  done. 

Mr.  For^.  At  what  house  was  this  work 
done  ? 

T,  Frater.  Most  of  it  was  done  at  my  owb 
house  at  Inverness. 

Mr.  Torke,  Was  none  of  the  work  done  at 
Castle- Downey  f 

T.  Frater.  There  was  a  camp -colour,  and 
some  other  things,  done  at  Castle-Downey. 

Mr.  Torke.  Whose  arms  w4re  put  upon 
these  colours,  or  bells  for  arms  ? 

T.  Frater.  There  was  no  arms  upon  them, 
but  the  crest  of  lord  Lovat'a  family,  the  deer's 
head. 

|jlr.  Torke.  Was  that  crest  put  both  opon 
tbe  bell-tents  and  colours  ? 

r.  Frater.  It  was  upon  the  camp-oolMirB, 
and  belln  of  arms. 

Mr.  Torke.  Were  the  arms  upon  the  oo« 
lours? 

r.  Frater,  They  were  a  stand  of  old  odours 
that  were  done  bv  Fraser. 

Mr.  Torke.  Where  were  these  colours  set 
up  afterwards  ?   Or,  were  they  set  up  at  all  ? 

T.  Frater.  Yes,  I  stock  them  up  on  th« 
green  of  Castle- Downey. 

Mr.  Torke.  Did  my  lord  Lovat  ever  see 
them  there? 

T,  Frater.    To  my  knowledge,  he  never  did. 

Mr.  Torke,  What  were  those  bell-teots  and 
colours,  which  you  painted,  intended  for?  What 
was  to  be  the  use  of  them  ? 

r.  Frater,  I  cinnot  tell  that,  upon  my 
laith. 

Mr.  Torke.  Did  my  lord  Lovat  know  of 
your  being  employed  about  these  things? 

T.  Frater.  No ;  he  .did  not,  to  my  know* 
ledge,  as  1  shaH  answer. 

Mr.  Torke,    Who  paid  yon  for  them? 

T,  Frater.    The  chamb«>lain,  or  steward. 

Mr.  Torke.  Do  you  think  the  chamberlain 
would  have  paid  you  for  them,  without  my 
lord  Lovat'a  order  r 

T.  Frater.  1  can't  tell  that:  lettkejodgw 
determine  that. 

Mr.  Torke.  Pmy  who  used  to  pay  yon  for 
work  that  yon  had  done  for  my  lord  Lovat  Im» 
fore  that? 

T,  Frater.   The  chamberlun. 
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Mr.  Yvrkt.  Was  mj  lord  Lofmt  in  the  home 
■Lthetametinie? 

2*.  FroMer.  Yes;  he  was  in  the  house:  he 
was  very  nek. 

Mr.  lorke.  Did  voa  obeert e  my  lord  Lorat 
ever  look  at  these  oofoars  that  jroo  set  up  ? 

T.  Fnuer,  I  saw  him  one  lair  momingf  take  a 
walk  upon  the  preen,  and  take  an  okl  colour  in 
lib  hand. 

Mr.  Torht.  Did  he  see  there  the  colours 
which  you  set  up  ? 

T.  Jrmser.  Yea,  the  bells  of  arms  and  co- 
loun. 

Mr.  Yarke,  Did  he  say  any  thing  to  you 
about  them  ? 

T.  Ftaser.  Yes:  he  seemed  to  he  rery  ill 
idsassd. 

Mr.  Yorke.    What  was  be  ill  pleased  with  f 

T.  Frater,  I  don't  know  whether  it  was 
with  the  manner  of  doing  the  work,  or  because 
h  was  done  at  all. 

Mr.  Yorke,  When  his  lordship  expressed 
himself  ill  pleased,  did  he  direct  you  to  take 
them  away,  or  not  ? 

T.  Frtuer,  No:  they  were  to  stay  there  till 
they  were  dried  by  the  wind. 

Mr.  Yarke,  When  be  expressed  himself  to 
be  ill  pleased,  did  he  order  them  to  be  taken 
awmv? 

T.  Frmer.  He  did  not  speak  a  word  to  me 
sdterwards  about  them. 

Mr.  Yorhe,  Do  you  know  what  became  of 
those  cokiuraf 

T.  Frater,  No :  I  went  home  to  Inremess, 
which  is  the  place  of  my  residence :  but,  when 
I  am  employed  by  any  man,  I  must  answer 
mud  obey. 

Mr.  Yorke.  My  hirds,  we  have  done  with 
this  witness. 

X.  If;  S.  My  lord  Lovat,  will  your  lord- 
ship ask  this  witness  any  questions  P 

Xord  JUrvttt,    No,  my  lords. 

Then  the  Witness,  by  direction  of  the  Lord 
High  Steward,  withdrew. 

Ait.  Gen.  My  lords,  the  next  witness  we 
shall  produce  is  Hugh  Fraser,  who  was  secre- 
tary to  mv  lord  Lovat  from  1741  to  1744,  when 
Robert  rraser,  who  was  before  examin«l,  be- 
came secretary  in  his  room. 

Hugh  Fraser  was  called  in. 

Z.  H.  S.  My  lord  Lovat,  Have  yen  any 
objection  to  this  witness  ? 

liOrd  Xoofll.    No,  my  lords. 

Lord  Halifax,  My  foids.  As  the  noble  lord 
stthe  bar  has  oompuuned,  that  be  is  sick  and 
faint,  I  mo?e.  That  your  lordships  may  dis- 
pense with  his  rising  up. — Liprdi.    Ay,  ay. 

Hugh  Fraser  sworn. 

Ait.  Gen.  Do  you  know  the  noble  lord  at 
the  bar  f^H,  Fraser.    Yes. 

Ait,  Gen.  How  long  havs  you  known  him  ? 
and  raise  your  Toice. 

H.  Froitr.  IVre  known  my  lord  Lomt  for 
about  fire  yean* 


Ait.  Gen.  Did  yon  ever  serre  my  hud 
Lofat,  and  in  what  capacity  f 

L.  H  S.    Raise  your  voice,  Mr.  Fraser. 

Ait.  Gen.  In  what  capacity  did  you  serre 
hirdLoiratP 

H.  Fraser.  I  serred  my  lord  Lovat  in  the 
capacity  of  a  secretary. 

Ait.  Gen.  When  did  you  first  come  into 
his  service  ?  and  when  did  you  quit  it  ? 

jB.  Fraser.  I  came  into  lonl  Lovat's  ser- 
vice in  April  or  May  1741,  and  left  it  to- 
wards the  end  of  December  1744. 

An.  Gen.  Give  an  account  to  my  lords, 
whether  you  were  at  Edinburgh  in  the  month 
of  September  1745?— If.  Fraser.     I  was. 

Ait.  Gen.  Do  you  know  one  William  Fra- 
ser of  Beliiam  f    Was  he  then  at  Edinburgh  f 

H,  Fraser.    Yes. 

Ati,  Gen.  Had  you  and  be  any,  and  what, 
conversation  together?  And  did  you  come  to 
any  resolution  upon  it,  in  order  to  your  going 
to  my  lord  Lovat's  ? 

Sl.  Eraser.  1  had  a  cent ersation  with  Mr. 
Fraser. 

Aii.  Gen.  Did  you  two  come  to  any  resoln* 
tion  together  concerning  your  going  to  my 
lord  Lovat's,  in  relation  to  his  son  the  master 
of  Lovat? 

H,  Fraser.    We  did. 

Aii.  Gen.  Please  to  tell  my  lords  what  thai 
resolution  or  agreement  between  you  was. 

H.  Fraser.  The  resolution  between  Mr. 
Fraser  and  me  was  this,  That  as  there  hsd,  at 
that  time,  a  rebellion  broke  out  in  the  north  of 
Scotland,  it  was  agreed  between  us  to  be  proper, 
that  i  should  go  into  the  north  country,  in 
order  to  converse  with  my  lord  Lovat  upon  the 
sulgect  of  his  son's  going  out  of  Scotland,  to 
avoid  any  censure,  or  wrmut  interpretation  that 
miffht  be  put  upon  his  conduct,  as  he  was  then 
in  that  countrv. 

Ait.  Gen.  Had  you  and  this  Fraser,  at  that 
time  any  apprehensions  that  be  might  be  pre- 
vailed upon  to  go  into  the  reliellion  r 

H.  Frater.  We  had  no  grounds  for  any  ap- 
prehensions, further  than  tne  spreading  conta* 
gion  there  was  at  that  time. 

Ait.  Gen.  Was  there  any  proposal  made 
by  William  Fraser,  or  you,  to  prevent  his  be- 
ing infected  with  that  contagion  r 

H.  Fraser.  The  proposal  made  by  Mr. 
Fraaer,  and  agreed  to  by  me,  was,  that  he 
should  be  removed,  and  go  abroad. 

Ait.  Gen.  Did  you,  or  did  you  not,  propooe 
that  be  should  go  abroad  ? 

H.  Fraser.  The-  thing  was  unanimous ;  I 
don't  know  which  of  us  proposed  it. 

Aii.  Gen.  To  what  place  was  he  to  go  ?      "^ 

H.  Fraser.  We  intended  that  bo  should  gs 
to  Leyden. 

Aii.  Gen.  At  whose  expenoe  was  he  to  ge 
to  Leyden  ? 

H.  Fraeer,  The  expenee  in  the  end  was  to 
Ml  on  my  lord  Lovat ;  but  it  was  to  be  de« 
(rayed  by  Mr.  Fraser  for  a  year,  to  be  advanced 
by  him. 

Aii,  Gen*  What  was  agrssd  upon,  with  m« 
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«p«c(  !•  imkuig-My  propoMl  of  tfafil  kind  to 
my  lord  Lovat  ? 

H»  frmer.  It  ihm  agreod,  that  it  sbOnld 
Ibe  (irqpoaed  to  oty  IomI  Lnvat,  aod  his  «od  ; 
and  was  not  to  be  done  without  my  lord's  oob- 
•eiit»  ^ 

Att,  Qen,  Was  it  ag;reed  «pon,  that  yon 
ahoold  ifo  to  lay  lord  Iii^at  upoli  this  ptofMsal  ? 

If.  Fra$er.  Yos ;  it  was. 

Att,  Gen,  And  dKd  yo«  ^  to  him? 

i&«  Fuucr.  Yes. 

^^^  Gen.  And  did  yoa  deliver  the  message 
to  htm  P-»fl.  Framr.  I  did. 

AtL  Gen,  And  what  answer  did  ^gim  yon  ? 

H.  Fraur,  He  approved  very  .miwh  of  the 
IHToposal,  and  aMcd  lo  Ihethuig. 

Au,  GtfL,  Bow  kmg  did  he  mslinue  in 
that  a|;reement  to  this  propMid  ? 

H4  Frater,  Sotne  days  after,  he  eaid,  He 
iiid  not  thiak  it  ouile  so  conveoieBt  a  thing; 
aodlhatheiliadaltend  hismind  ik  Mnrd  to 
that 

An.  Gen,  Prty  did  he  say  anything  oon- 
eernine^  his  intention  about  tho  master  his  senll 
geiog  into  the  rebellion  ? 

H.  Framr,  fie  comoHmicafted  his  desi|;n  to 
ma,  .when  be  talked  to  me  ott  the  sidgeot ; 
which  was,  that  the  master  should. 

Att,  Gen.  Should  do  what? 
.    JS,  Ffa$er.    Should  go  kilo  tlie  nebeMion; 
that  is  to  head  the  elan  of  the  Frasers. 

Att.  Oeu.  Did  you  hear  my  lord  Lovatsay 
«n^  thing,  or  no,  oonceminp^  hisewn  intentkinB 
•rifpnally  to  head  the  dan  w  the  reheUisn  P 

M.  Frater.  My  k>nl  Lovat  told  me  thea. 
That  he  had  intended  to  head  them  hiaoadf ; 
hut  that  he  had  nkered  his  Tcsolotion. 

Att.  Gen.  For  what  purpose,  er  with  what 
view,  did  he  alter  hisfvsolntion  f 
.    if.  Fraeer.  In  onier  to  stay  himself  ift  home, 
I  suppose. 

Ati.  Gen.  And  who  was  intended  4ogo  in 
his^room  f 

H.  Frater.  f  SBidbefora,thstlbemaat«w«s 
to  head  the  Frasers. 

.  ML  Gen»  Did  you  mean  by  saying  he  al« 
lered  his  resolution,  that  he  hisd  issohred  tho 
master  should  fi-o?-r if.  Framr.  Yes. 

Alt.  Gen,  tJid  y^  hear  my  lord  Lovot  say 
any  thing  coDceming  the  namber.of  men  that 
he  had  thought  might  havetisen  raised,  or  Ibat , 
srould  rise  ?  . 

if.  Fraser.  My  lord  Lovat  4^  talk  to  me  of 
%  gpeater  number  of  Aoen  he  thoi^  night 
be  mised,  than  was  HkeJy  to  nse. 
.  Att^  Gen.  What  number  did  bodBOHtionr 

H.  Fraser.  If  1  fcmemfcer  ri|^t,  he  Ulked 
of4or6,6(K>. 

,.Att,  Oen.  ^tdfae  give  any  reason,  m  Hala- 
tion to  his  resolution,  concerning  tho  master's 
goiaff  Mt,  instead  -of  himself? 

U.  Fraser.  He  told  roe.  That  he  had  onoe 
intended  to  have  headed  ibem  hiomdi;  inex- 
poatation  that  there  would  be  a  rising  of  4 
Wr  6»<XI0  naen ;  hut  as  that  waa  not  thn  likely 
to  happen,  he  intended  that  the  master  of  Lsvat 
ahpMfowidilhftnhui^lDlMaAtham*       . 


An.  Gen.  Please  to  giro  an  aedouvt  to  my 
lords,  if  be,  at  that  time,  told  yon  ofaov4ia* 
appointment  he  met  with  from.othor  people? 

H.  Fraser.  He  talked  in  general^  that  sosM 
people  had  ootaoted  up  to  meir  engiagemonts, 
or  to  that  purpose. 

Ait.  Gen.  Pleane  to  give  an  acoounttomy 
lords,  if  you  remember  the  time  when  the  bottw 
of  Preston- Pans  happened  ? 

H.  Frtmr^  Yos:  I  remember  Ae tim^  tmy 
well. 

Att.  Gen.  Wne  Yoti  at  Caatle-Dowoev  after, 
or  before  that  ?— if.  Fraser.  After  that  battle. . 

Att.  Gen.  How  long  ware  you  there  after 
that  battle  ? 

if.  Fraser.  ft  may  be  4bDUt«igbt  days  after. 

Att.  Gen.  Did  any  body  come  to  Caalle* 
Dowiney  whon  yon  wese  theiti,  and  gitc  an  ac- 
count  to  my  lord  Lorat  of  that  haltle;  and 
who  was  it  ? 

H.  Fraser.  There  were  several  gentleoMn 
eame  to  Gasile-Downey  wliile  I  was  there ; 
who  mid  they  had  been  in  that  aoiion. 

Att.  Gen.  What  did  they  say  onnoeming it? 

if.  Droff r.  What  they  said  of  tt  ima,  giv- 
ing a  history  of  the  mailer  of  ihet* 

Att.Gen.  Whom^kltheygivethehiatorrto? ' 

if.  Fraser.  To  the  company^  where  I  tma 
present :  I  don't  know  to  wliom  in  partldular. 

Att.  Gen.  Was  lord  Loml  prcooni  at  any 
cotivermtion  of  that  kind? 

R.  flroler.  I  do  not  doabthut  ho  was. 

Att.  Gen  Do  you  remember  whether  kn 
was,  or  not?'— fi.  Frater.  1  helievo  he  was. 

Ait.  Gen.  Did  you  hear  lord  Loaataay  afty 
thing,  and  what,  eonoenaing  that  battle  ? 

H.  Fraser.  I  remember  to  have  heard  mm 
hird  Uvat  aay«  That  it  was  a  ^victory  crtitabmd, 
not  to  be  paralleled  in  historv. 

Att.  Gen.  I  beg  you  will  five  «n  account 
to  their  lordahins,  who  tho  jpessons  wane  that 
came  to  my  lord  Laval's  wilti  this  atsoovot  of 
the  battle?  Please  to  name  them. 

H;  Fraser.  Thatth^  came  with  an  account 
of  the  battle,  is  more  tuao  T  can  say. 

Ati.  Gm.  Who  wove  tho  parsons  that  told 
it ;  «nd  who  were  them  ? 

if.  Jrmer.  Mac  DooaM  of  Barisdale  snaa 
there. 

Att.  Gen.  Was  any  other  person  theee? 

R.  Fraser.  There  were  wuh  him  servants, 
and  one  gentleman,  i  think,  that  waa  in  com- 
pany. •  ' 

Att.  Gen.  Was  yonag  Glen|afio  there  ? 

if.  Fraser.  Yel:  The  sooof  CUangarie  Was 
there. 

Att.  Gen.  Were  Bariadain  and  Gtei^garia 
in  the  rebeUion,  or  00  ? 

if.  Fraier.  80  tkoy  said  themselvaa. 

Att.  Gen.  Are  these  the  persons  that  sai^ 
they  had  been  lu  the  battle? 

fi.  Fnater.  They  aaid  they  had  haOn  tfaOre ; 
and  gave  an  account  of  their  own  'Ooodoot  in  it. 

Ati.  Gen.  What  M  they  say  ahey  eame 
northward  for?  * 

H.  Fraser,  That  t^y  toM  their  real  hasi- 
ness,  I  cannot  affirm.    What  Hiay  gara  oat 
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Thai  Ib^  inteM  t*  l««y.  nwra  iDfn»  in 
order  to  proseeate  the  affair  tbey  bad  ander* 
takeo. 

Att,  Gm»  WbftI  aiaiv  do  y^a  nnderrtand 
that  to  bare  beeaf 

IL  Frmer.  The  rebfUioB,  sore  enoagfa. 

Att^  Gas*  Wa4  any  lord  Loiat  iircsent,  or 
Wh  tithe  time  when  they  deekied  what  they 
came  iat»  the  north  te  ? 

H.  jFfoier.-  Be  maaft  hare  been  prtsmi  ; 
becaaae,  where  I  heavd  then  apeak  of  it,  wae 
iohoreom. 

Ml  Gtu*  Do  yen  reoaenber  my  lord  Loval 
nid  ttiij  thing,  and  what,  upon  bio  being  told 
of  the  liewa  oi  Bariadale  and  Glengaiie'ecom^ 
ing  into  the  north  ? 

.  B.  Frttr.  He  aaid,  they  mi^rhft  raise  £ve 
thousand  men :.  and  I  don't  remember  I  beard 
hin»  say  aaty  more  upon  this  aubjeet. 

Alt,  Gen,  How  -wng  did  you  continue  m 
C*stto*Downey  this  tine  that  you  went  there  P 

H.  Fraser,  For  a  natter  of  tweire  or  fbur- 
laen  daya,  I  hdiere,  st  first. 

Mtf.\J<n,   WhUbier  did  yon  gfo  when  yon 
went  from  Castle- Downey  f 
.  H.  Ftratr,  I  returned  to  Ediabnrwh. 

Att,  Ggn,  Didlmy  lord  Lovat  obarge  yon 
with  any  thing  to  be  comnMiBiealed  at  £di»« 
hiNvbt  as'  fran  hkn  P 

H,  Fraser.  I  am  sorry  to  say  he  did. 

Ati.  Ctn.  What  was  that  chai^ge  my  lord 
I^Ofat^nTeyoatoeommonicate?  and  to  whom 
were  yon  to  conminnicate  it? 

A.  Fruur,  What  ray  lord  Loral  gare  me 
in  charge  to  commnnicate,  was  in  nB^ort,  the 
C^nreraation  1  before  mentioned  to  hare  passed 
ftt>Caitie*Dosniey,  that  he  had  once  intended 
to  bare  raised  and  headed  such  a  numher  oft* 
men  aa  I  nenttoned. 

AU»  Gen.  What  number  was  that? 
.  H.  Frmtar.  Four  or  fire  thonsaod,  tlie  nmn- 
ber  I  hare  mentioned  already. 

Att,  Gen*  Fnygire  an  account  tnnylordsi 
of  the  remainder  of  the  measagea  wluch  ny 
lord  Lorat  seat  by  you  to  Edinborgb. 

H.  Fraser,  It  was  this :  that  he  intended  to 
hare  headed  such  a  nonher  of  men;  but  that 
lib  age  and  infimiltes  wouhl  net  allow  him  to' 
do  that ;  and  that  he  had  reaolrcd  hb  son 
■honhi  head  the  Fraserti  and  go  inti^the.re- 
btUioa. 

Ait»  Gen^  Did  my  lord  Lorat  add  any  thing 
to  wbni  yon  hare  new  nentioned  P  Did  ha. 
gifc  a»y  leaaon  why  he  choee  to  send  his  eon 
rather  than  go  himself? 


H,  Fraser.  I  hare  gif  en  the  reason  already : 
tn  the  besft  of  my  reuenihrancep  that  wae  ttie 
fHinoipat  reaaooL 

Ati.  Gen,  Did  he  giro  any  other?  Did  hai 
Unnlion  any  thing  relating  lo  hi»  marfca  of 
affection  for  the  cause  ? 

JL  Fromt*    He  said,  tha  master  of  Lorat's 
goings  fo]^  whom  he  had  oaoh  vegard^  was  m- 
greater  nark  of  his.  attachment  rad  afiection|. 
thaorif  he  had  sene  himself. 

Ah,  Gen,  Did  he,  at  that  tine^  mention 
lyiX  tUng  df  the  danger  there  might  be  of 
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btngoi^g^imiclfpeiiDnaHy?  andwhatdangw 
was  it? 

U.  Fraser.  He  t^ked  much  of  the  iocnn- 
renience  and  danger  that  would  attend  it;  and 
mentioned  tha  inoaawnience  of  crossing  tba 
Forth;  anilhatitcouldbedonenoothetway 
than  ^  the  bridge  of  Skishag. 

A  ianL  I  deaice  to  know  to  whom  tba 
message  was  sent?  . 

Att.  Gen.  1  intended^  to  aak  tha  question 
the  noble  lord  mentioBs^  You  weregiwngan 
account  of  some  inconrenienoes  thaikid  Lorat 
had  nentioned  ;  ga  oa  with:kt. 

H,  Fraur»  1  hare  giren  the  reason  whyi  he 
did  not  go  himself;  I  nentioned  Stirling 
bridge;  and  he  said  it  waa  impossible  for 
bim  to  cross  the  Forth  ehwwhefa;  and  that 
might  be  rcry  dangerena  to  him. 

AtL  Gen.  To  whan  did.  he  char^  yon 
with  that  message?  ar  to  whom  was  Uto  ha 
dehvered  ? 

H.  Fraser,  To  tha  Pretaader'a  asa. 

Att.  Gen,   Did  yaa,  or  did  you  not»  deircr 
that  nscasage  to  the  Piytcnder'a  son! 
.    H.  Fraser,  I  diddelirer  it  to  hinw. 

AU.Gen.  What  soswer  did  the  Pretender^ 
son  giro  you  to  it  ? 

if.  Fraser.  The  aoawer  he  ffare»  wanna 
more  than  that  it  waa  leiy  wifi,  or  to  that 
purpose. 

Ait.  Gen.  Who  waa  it  g»ra  thai  winven  ta 
you  ?-^jff.  Fraser.  The  Pretonder^oaan. 

Alt  Gem*  How  loafp  did  yon  coatnna  at 
Edinburgh  after  this,  before  yon  went.ftoan 
thence? 

H,  Fraser.  I  continued  at  Edinburgh  from 
that  time,  which  waa  the  time  oS  ny  arnral 
from  the  north,  in  the  beghmk^  of  Octeher, 
till  the  beginning  of  November  after. 

An,  Gen.  Before  yn  left  Edmbnfgb,.did 
any  person,  in  behalf  of  the  Pntendee^a  aeo^ 
come  to  yen,  and  who,  in  order  to  emptoy  yoa 
upon  ttiy  message  to*  my  lord  Loral  ? 

H.  Fraser.  f  left  Edinburgh  twice  ;  whieh 
of  the  timaa  in  meant  ? 

Att^  Gen.  When  you  left  Edinbui^gh  at  tin 
beginning  of  Noremlwr. 

H.  Fraur,  Befona  I  left  Bdinbuiwh  in 
])<iorenber,  I  waa  oaUed  npon  hy  one  who  ap- 
peared to  me  to  be  in  the  service  eS  tha  Pie« 
tender,  and  by  him  oarried  to-  Heliyroad- 
Hottw. 

An.  Gen.  Whe  wan  at  BehrreedoHodse 
then? 

H.  Fraser^  The  Pretender's  son  waa  tha 
principal  tenant. 

An,  Gen.    When  yon  eann  to  Halyraadw 
House,  who  waa  tha-  panea  you  were  beougfafe 
before  ?  and  wh^t  oensenatkwpaaaeA  hetnwsn 
you? 

H,  trmer.  I  waa.  brought  haftre  Mr. 
Murray. 

Att.  Gtn.^ Wh»iel»f 

H.  Fraser.   John  Ainrray  of  Btongblsa, 
who  then  took  open  him  the  name  e#aoeietny* 
t^  the  Pratender's  eon. 

An.Gen^  Wnnany  body,  with  Mm  Mumy- 
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«t  the  time  yon  had  this  meeting  with 
when  you  went  to  Holyrood-Uonie  ? 

H,  Frtster.  There  were  two  or  three  gentle- 
iDen  in  the  houee. 

Att.  Gen.  Can  yon  name  them  ? 

JB*.  Fnuer.  Some  of  them  I  can. 

Att.  Gen,  Who  were  they  ? 

H.  Frtuer.  Cameron  of  Lochiel  was  one. 

Att.  Gen.  Who  was  there  dee  P 
:   h.Froier.  Mac  Donald,  and  Stnart  of  Ard- 
■hields ;  these  three  were  in  the  room  with 
Mr.  Murray. 

Att.  Gen.  Was  Mae  Donald  of  Keppoch 
there? 

H.  FrMser.    Yes. 

Att,  Gen.  What  did  Mr.  Murray  say  to  yoo 
upon  thatoccasiott  ? 

H.  Fnuer.  He  told  me,  that  there  had  been 
a  letter  intercepted  from  the  north,  which  was 
directed  to  me ;  and  that  he  understood,  from 
that  letter,  that  it  was  owinff  to  me  that  the 
Frasers  bad  not  already  marched. 

Att.  Gen.  Marched  whither  F 

H.  Frater,  Marched,  and  gone  into  the  re* 
hellion ;  and  that  the  letter  bore,  that  none  of 
them  would  march  till  I  should  go  into  the 
north  country. 

(  Att^  Gen,  Was  any  thing  said  concerning 
my  lord  Lorat  upon  that  occasion  ? 

H.  Ftoier.  I  beliere  Mr.  Murray  told  me, 
that  he  had  heard  from  a  gentleman  who  was 
one  of  their  own  party,  that  my  lord  Loral  was 
tery  well   disposed  towards  supporting  the 
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Att.  Gen.  Did  he  say  any  thing  concerning 
By  lord  Lovat's  intention  to  raise  men,  or  no  ? 

H.Fra$er.    I  can't  tell. 

Att.  Gen,   In  the  letter  was  any  thing  of  it 
BsentionedP 

'  H*  FragerM  The  letter  I  never  saw :  it  was 
not  given  to  me :  I  asked  for  a  sight  of  the 
letter,  and  asked  from  whom  it  was  writien ; 
and  they  told  me  it  was  from  one  of  the 
Pfssers^ 

Att»  Gen.  Did  you  give  any  answer  to  this, 
ernof 

H.  Frtuer.  The  answer  I  gave,  was,  that  it 


.  Att.  Gen.  Did  yon,  or  did  yoa  ntA  agree  Ctf 
this?  ^  -© 

H.  Frater.   I  did  agree  to  it. 
Att.  Gen.  What  was  the  consequence  of  that 
agreement  P 

H.  Frater.  I  agreed  to  it,  and  obtained  a 
pass  for  the  bearer  of  it ;  and,  in  oonseaneooe 
of  that  pass,  1  meant  to  send  what  1  took  to  he 
the  real  state  of  the  matter  on  both  sides. 

Att,  Gen.  Did  yon,  or  did  yon  not  write, 
according  to  this  proposal  ? 

If.  Frater.  1  went  to  write,  and  was  about 
doing  it,  when  I  was  called  upon  a  second  time 
by  the  same  person  who  had  called  upon  me 
before,  and  was  brought  by  him  to  the  same 
place. 

Att.  Gen.  What  passed  when  you  were  thus 
brought  back  to  the  same  place  P 

H.  Frater.  J  was  told  that  writing  would 
not  do,  but  1  must  go  myself. 

L,  H.  S.  Who  told  you  soP 

H.  Frater.  Mr.  Murray. 

Att.  Gen.  Be  pleased  to  inform  their  lord- 
ships, what  was  «ione  upon  that.  Did  you,  or 
did  you  not  agree  to  goP 

S.  Frater.  In  the  end,  I  did  agree  to  it,  be- 
cause I  understood,  if  I  had  not,  I  must  have 
expected  a  worse  service. 

Att.  Gen.  What  Wa»  the  message  you  we|e 
togouponP 

H.  Frater,  The  message  I  was  charged 
with  was  to  give  such  an  account  of  their  own 
situation  as  they  had  given  me. 

Att,  Gen.  Were  you  charged  with  any  letter 
formylordliovat;  and  from  whom  P 

H.  Frater.  There  was  a  letter  frem  Mr. 
John  Murray  delivered  to  me,  and  directed  to 
my  lord  Lovat 

Att,  Gen.  Was  it  delivered  to  you  open  or 
seakdP 

H.  Frater.  The  letter  was  open  when  it  was 
delivered  to  me. 

Att.  Gen.  Did  you  or  did  yoa  not  read  it  P 

H.  Frater.  I  did  read  it. 

Att.  Gen.  Who  delivered  it  to  you  P 

H.  Frater.  Mr.  Murrey. 

Att.  Gen.    Fny^  give  an  acoonnt  to  my 


was  a  misrepresentation  of  me,  and  a  falshood.    loidsof  the  contents  of  that  letter  that  was  thus 
Att.  Gen.   In  what  respect  was  it  a  misre-  )  delivered  to  yon  by  Mr.  Murray. 


presentation  P 
'.H.  Frater, :  Because  the  moving,  or  not 
moving  of  the  Frasers,  tio  way  depended  on  me. 
*  Att.  Gtn.  Please  to  give  an  account,  and  go 
on  with  what  passed  between  Mr.  Murray  and 
yon. 

H,  Frater.   Mr.  Murray  said,  that  it  wair 
p<Mble  it  ini^ht  be  so ;  but  that  it  was  neces- 
sary for  the  vmdication  of  my  character,  that  I 
mnld  go  into  the  north  ooontry  • 
Att.  Gen.  Go  on. 

U.  Frater.   I  told  him  that  my  business 
would  not  allow  me  to  do  it. 
Att,  Gen.  What  was  agreed  upon  then  P 


U.  Frater.  The  import,  or  contents  of  the 
letter,  was,  to  the  best  of  my  remembrance, 
that  Mr.  Murray  was  extremely  glad  of  the 
accounts  he  had  received,  with  respect  to  mj 
lord  Lovat's  intentions ;  and  that  he  begged  of 
him  to  persevere  in  them ;  and  that  he  earnest* 
W  desired,  that  the  Frasen  should  match 
forthwith :  and  I  think,  to  the  best  of  my  re- 
membrance, there  was  a  route  directed  for. 
them. 

Att.  Gen.  Was  there  any  place  mentioBed^ 
where  they  were  to  meet  the  army  P 

H.  Frater.  The  place  where  it  was  intended, 
according  to  that  rente,  they  should  join  the 


H.  Frater.  That  1  should  write  such  an  ac-    rebel  army,  was  about  Moffiit  or  Cariisle. 


count  of  the  situation,  of  the  rebel  army  at 
Edinburgh,  as  he  then  gave  me  ;  and  they 
w«n|d  be  saHified  witfa  such  aoooiut. 


Att.  Gen,   Did  yon  go  with-  that  letter  or« 
not  tomy  lord  Lovat  P; 
H.  Frater,  I  wentinlo  tbeaoiih  coiwtfj^ 
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and  MMne  lime  afier  my  Arrif  at  at  ihtt  pUwe,  I 
deli?ered  that  letter.  ^ 

AtL  Gen.  To  whom  did  yoo  delWer  that 
letter  ?— If.  Frater.  To  my  lord  Lovat. 

Att.  Gen.  Wbea  ^ou  delirered  lord  Lorat 
that  letter,  did  you  give  biro  any  account  of 
the  aituatioD  either  of  the  rebels,  or  the  king's 
anny»  or  of  tbeafiairs  relating  to  the  rebel- 
lion P 

H,  Fraser.  1  gate  him  the  aeoount,  which  I 
intended  to  hare  wrote,  of  the  situation  on  both 
aides  of  the  question,  so  far  as  I  knew  of  it. 

Att.  Gen,  W  hat  was  that  representation  that 
you  made,  and  did,  io  fact,  deliver  or  give  to 
ay  lordLovat? 

H.  Frater,  The  representation  I  delivered 
to  my  lord  Lovat  at  that  time  was  this,  That 
with  respect'  to  the  government,  there  were 
above  81  battalions  of  forces  arrived  from 
Flanders :  that  there  were  two  regiments  ar- 
rived from  Ireland :  that  the  Dutch  auxiliaries 
were  expected:  and  that  the  rebels  did  not 
seem  to  be  a  party  sufficient,  according  to 
their  number,  to  engage  with  such  a  number 
of  reguhir  and  well  disciplined  forces. 

Att,  Gen.  What  did  my  lord  Lovat  say  to 
Ibis  representation  of  yours,  that  you  thus 
made  to  him  ? 

H.  Frater.  My  lord  Lovat  said,  that  he  oon- 
eeived  what  I  bad  said,  whh  resnect  to  the  si- 
tuation of  affairs  on  both  sides  or  the  question, 
to  be  very  true. 

Att.  Gen.  What  did  he  say,  as  the  conse-. 
queoce  of  that  belief  of  his  ? 

H.  Fraser.  Ue  farther  said,— But  that  he 
thought  himself  too  far  engaged  to  look  back. 

Att.  Gen.  Did  he  say  any  thing  else  relating 
to  that  matter? 

H.  Frater.  Yes,  I  belief  e  it  was  part  of  the 
conversation,  that  he  forbid  me  to  mention  or 
iotknate  any  thing  of  the  conversation  that  had 
thus  passed  between  us  to  his  son. 

Att,  Gen,  Can  you  tell  the  reasoli  why  he 
waa  unwilling  that  his  son  should  know  of  it  ? 

H.  Frater.  As  for  the  reason  that  must  de- 
pend upon  my  own  conjecture,  since^lord  Lovat 
expressed  none. 

Att.  Gen.  Did  yon  continue  at  my  lord 
Lovat's  house  after  this  for  any,  and  what  time  ^ 

H.  Frater,  1  continued  from  my  arrival 
there,  which  was  the  beginning  of  November, 
till  the  middle  or  towards  the  end  of  December. 

Att.  Gen.  You  had  by  that  an  opportunity 
of  seeing  some  of  my  lord  Lovat's  conduct,  and 
bearing  his  conversation :  please  (o  give  an 
aeoosnt  to  my  lords,  whether  there  was  any 
rendesvoua  of  the  Frasers,  my  lord  Lovat's 
clan,  during  the  time  you  were  there? 

H.  Frater,  I  heard  there  was  a  rendezvous 
before  I  came  into  the  country ;    but  1  was 

f  resent  at  none,  not  saw  any  while  I  was  there, 
suppose  by  the  word  rendezvous,  you  mean 
•  gathering  of  men. 
Att.  Gen.  Have  youeverseen  any  of  them? 
JEf.  Frater.    1  never  saw  an  universal  one, 
or  general  one :  perhaps  I  might  see  forty  or 
fiAy  men  together  at  a  time. 
VOL,  XVUl. 


Att.  Gen.  Have  yon  seen  forty  or  fifty  men 
at  a  time  gathered  together  there,  as  a  body  of 
men  in  arms  ? 

H.  Frater.  No,  I  cannot  say  1  did  see,  or 
was  present  at  any  gathering  cif  men  in  arms. 
.  Att.  Gen.   Did  you  ever  see  a  list  of  the 
officers  appointed  out  of  my  lord  Lovat's  clan  ? 

H.  Frater.  I  have  seen  such  a  Ust. 

Att.  Gen,  By  whom  was  that  list  shewn  to 
you? 

H.  Frater,  It  was  shewn  to  me  by  the 
master  of  Lovat. 

Att.  Gen.  Do  you  know,  whether  my  lord 
Lovat  saw  that  list? 

H.  Frater.  I  do  not  know  that,  indeed. 

Att,  Gen,  Were  you  yourself  appointed  or 
named  as  one  of  the  officers  in  that  list  ? 

H,  Frater,  I  was. 

Att.  Gen.  What  was  the  office  or  post  yoo 
had  there  ? 

If.  Frater.  I  was  named  there  a  captain  • 
lieutenant. 

Att.  Gen.  Did  my  lord  Lovat  call  you  by 
that  name  or  title,  or  by  any  other,  after  this 
time? 

H.  Frater.  My  lord  Lovat  hss  called  me  by 
that  name  after  this. 

Att,  Gen.  Was  it  or  was  it  not  the  usual 
name  he  called  you  by  ?      ^ 

H.  Frater.  i  es,  very  often. 

Att.  Gen.  Did  he  ever  call  you  by  the  name 
of  captain  before  that  time  ? 

M.  Frater,    No. 

Att,  Gen.  What  did  you  understand  by  your 
being  called  by  that  name  by  my  k)rd  Lovat  ? 
Did  you  understand  by  that,  that  he  looked 
upon  you  as  a  captain  or  officer  in  his  son's 
rq^ment? 

H.  Frater.  I  understood  by  that,  that  my 
lord  Lovat  apprehended  it  was  so  wrote  in  that 
list. 

•  Att.  Gen.  Did  my  lord  Lovat  understand  by 
it,  and  so  express  himself,  that  you  were  actu- 
ally a  captain,  as  well  as  wrote  so  in  that  list  ? 

H.  Frater.  Actually  a  captain  I  was  not ; 
he  could  not  understand  what  was  not,  because 
as  I  had  not  undertaken  or  done  any  thing,  all 
the  foundation  he  had  for  calling  me  captein, 
was  owing  to  my  name  beinff  in  that  list. 

Att.  Gen.  Have  yon  had  any  conversation 
with  my  lord  Lovat  concerning  his  dissatisfac* 
tion  at  his  son's  backwardness  in  raising  the 
Frasers  ?  i 

H.  Frater.  I  lave  heard  my  lord  Lovat 
complain  sometimes  of  his  son's  backwardness 
to  raise  the  clan,  and  sometimes  of  his  too  much 
forwardness. 

Att.  Gen.  Did  you  ever  h^r  him  say  any 
thing  concemm^  the  oonsequenee  of  this 
engagement  of  his  in  the  rebellion,  in  respect 
to  himself? 

'  H.  Frater.  L  have  heard  him  say,  that  be 
apprehended  the  conduct  of  his  clan,  upon  thio 
occasion,  woo4d  be  his  ruin,  and  very  probably 
cost  him  his  life. 

Att.  Gen.  I  beg  you^ll  inform  their  lord- 
ships, whether  the  officers  of  this  cbm,  or  of 
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the  roaster  of  LoTat's  regiment,  did  or  d^  not 
use  to  live  or  dine  with  my  lord  LovatP 

H,  Fraser.  I  have  dined  at  my  lord  Lorat's 
table  several  times,  with  the  officers  who  were 
named  in  that  list. 

Att.  Gen,  Did  you  ever  hear  the  Pre- 
tender's sdn  spoken  of  at  dinner,  or  at  any  other 
time,  in  my  lord  Lovat's  house  ? 

H,  Fraifr,  Any  particular  conversation,  with 
respect  to  the  Pretender's  son,  I  cannot  recol- 
lect ;  hot  that  he  has  been  spoken  of,  there  is 
little  reason  to  doubt,  because  it  was  the  topic 
of  conversation  in  all  the  country. 

Ati.  Gen,  By  what  name  or  title  was  the 
Pretender's  son  nsually  called  in  the  conversa- 
tion between  niy  lord  Lovat  and  those  officers? 

H.  Frasen  To  the  conversation  between  my 
lord  Lovat  and  those  otficers,  I  cannot  answer ; 
but  in  the  conversation  upon  that  subject,  in 
my  lord  Lovat's  presence,  1  can  say  lie  was 
called  prince  Charles. 

Att,  Gen.  Now,  my  lords,  I  will  be^  leave 
to  ask  the  witness  concerning  another  matter 
of  fact:  did  you  ever  hear  my  lord  Lovat  say 
any  thin^  concerning  a  patent  to  create  him 
duke  of  Fraser,  by  the  Pretender  ? 

H,  Fraser.  I  have  beard  him  say  there  was 
■uch  a  thing  in  being. 

Att.  Gen,  Did  he  ever  say,  whether  he  had 
or  bad  not  seen  the  original  patent,  or  any  copy 

H.  Fraser,  He  did  not  say  that  he  bad  seen 
the  patent;  I  think  he  said  he  had  never 
•ten  It. 

Att.  Gen.  Did  yoo  ever  hear  bim  say  any 
thing  concerning  any  copy  of  it  which  he  had  ? 

a.  Fraur,  fie  shewed  me  half  a  sheet  of 
paper,  whereon  was  wrote  what  had  been 
shewn  or  given  to  him,  as  a  copy  of  such  a 
patent. 

Att,  Gen.  What  patent  do  you  mean  ? 

H,  Fraser.  The  patent  to  create  him  a  duke. 

Att,  Gen,  By  whom  was  that  patent  said  to 
be  granted  ? 

.  S.  Fritser.  The  copy  that  I  saw  was  in  the 
name  of  one  whom  I  took  to  be  the  old  Pre- 
tender, who  called  himself  James  the  8th. 

Att,  Gen,  How  was  that  subscribed,  do  you 
recollect  ? 

H.  Fnuer.  I  don*t  remember  it  was  sob- 
•cribedj  or  superscribed. 

Att,  Gen,  Was  there  any  name  at  the  top 
•fit? 

H,  fWiser.    I  really  cannot  say. 

Att,  Gen,    That  copy  which  you  saw,  by 
whom  was  it  shewn  to  you  ? 
'  H.  Fraur,    It  was  shewed  me  by  my  lord 

Att.  Gen.  You  were  snying,  that  you  con- 
tinued with  my  lord  Lovat,  from  the  second 
time  you  came  to  Castle  Downey,  to  the  latter 
end  of  December:  Please  to  inform  their  lord- 
ships, if  dnring  Chat  interval  of  time,  any  of  the 
men  of  the  Erasers  did  actually  march,  in  order 
to  go  to  the  Pretender's  army ,  or  to  join  them  ? 

H,  traur  Yes;  there  were  men  that 
■uurohed :  about  iii  or  seven  companies  of  men 


marched  about  six  or  seven  miles  from  their 
own  country,  to  an  adjacent  country. 

Att,  Gen,  What  place  was  that  tbcj 
went  to  ? 

if.  Fraser,  It  was  a  place  called  Urqohart 

Att.  Gen,  What  Mcame  of  th(»e  men? 
How  far  did  they  march  ?    - 

H.  Fraser,  1  said  before,  about  six  or  seven 
miles. 

Att.  Gen.    Were  they  afterwards  recalled  ? 

H.  Fraser.  They  were. 

Att,  Gen.  Who  were  they  recalled  by? 

H,  Fraser,  They  were  recalled  by  a  letter 
from  my  lord  Lovat,  directed  to  his  son,  the 
master  of  Lovat. 

Att.  Gen,  Did,  or  did  not,  they  comply  with 
that  letter  which  recalled  them  ? 

H,  Fraser.  The  son  complied ;  and  they, 
in  consequence,  I  suppose,  complied  with  th« 
son's  orders. 

Att,  Gen.  Did  the  whole  clan  comply  ? 

If.  Fraser,  All,  except  about  twenty  five  of 
them. 

Ati.  Gen.  Did  they  return  to  their  own  habi- 
tations ? 

H.  Fraser,    They  returned. 

Att,  Gen.    At  or  abont  what  time  was  this  ? 

H.  Fraser,  I  believe  it  was  in  the  month  of 
November. 

Att,  Gen,  Now,  Sir,  I  would  ask  you.  Did 
you  take  it,  that  the  master  of  Lovat  matched 
with  them,  by  order  of  my  lord  Lovat ;  or  vrat 
it  out  of  his  own  head  that  he  thus  marched  ? 

H.  Fraser,  The  men  had  marched,  and  were 
in  that  country,  betore  the  master  of  Lovat 
went  from  Castle  Downey^  when  he  went  inm 
Castle  Downey,  it  was  not  with  a  view  to  pro- 
ceed upon  that  march,  in  case  he  should  be 
able  to  prevail  on  the  men  to  return.  I  went 
along  vntb  the  master;  and  after  we  came 
where  the  men  were,  we  called  the  officers  to- 
gether, and  proposed  to  them  that  they  should 
return :  the  only  reasoq  we  gave  them  for 
this  advice  was,  a  storm  of  snow  which  then 
fell,  and  which  would  probably  render  their 
march  very  troublesome :  but,  by  the  influence 
of  Mac  Donald  of  Barisdale,  it  was  carried 
against  the  master's  Sentiments  that  they 
should  march.  Upon  that  resolution,  I  re* 
turned  to  Castle  Downey ;  and  a  few  bouns 
after  my  return,  my  lord  Lovat  wrote  the  letter 
I  mentioned  himself;  which  occasioned  their 
coming  back.  < 

Att.  Gen,  Please  to  inform  their  lordships, 
whether  you  were  sent  at  any  time,  by  my  lord 
Lovat,  to  the  President  of  the  session  of  Scot- 
land :  or  mention  first,  if  my  lord  President  was 
at  Inverness. 

H.  Frater,  He  then  was  at  bis  own  bouse 
at  Culloden. 

Att,  Gen.  Was  my  lord  Loudon  there? 

H.  Fraur.  He  was  at  Inverness. 

Att,  Gen.  Were  you  sent  by  my  lord  Lovat 
to  the  lord  President,  or  to  my  lord  Loudon,  with 
any,  and  what  message  ? 

H,  Fraser.  I  was  sent  by.  my  lord  Lovat  to 
my  lord  President  and  my  lord  Loudon  both. 
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AU.  (jtn.    What  was  the  message  tbat  you 
sent  with  r 


H,  Fraser.  The  iDtention  of  the  message 
was,  to  se«  to  discorer  from  those  geotlemeD, 
what  would  be  the  result  of  the  Frasers  maicb- 
iog,  and  goiog  into  the  rebellion. 

Att,  Gen.  Was  tbat  the  intention  of  the 
nessage  ? — H.  Frtuer.  Yes ;  it  was. 

AtS,  Gen,  Did  you  carry  any  letter  or  letters 
from  mv  lord  Lovat  to  the  lora  President,  or 
my  lora  London  ? 

H.  Fraser.  There  was  a  letter  I  carried  from 
my  lord  Lorat  to  the  lord  President. 

Att.  Gen.  Did  yon  know  what  were  the 
contents  of  that  letter  ?    Did  y  oo  read  it  P 

H.  Fraser,  1  did. 

Att.  Gen.    What  were  the  contents  of  it  ? 

H.  Fraser.  The  contents  of  it  were,  inform- 
ing my  lord  President,  that  the  master  of  Lorat 
bad  gone  off  in  a  headstrong  way,  and  carried 
the  Frasers  into  the  rebellion. 

Att.  Gen.  What  did  my  lord  LoTat  mean  by 
tfae  word  *  headstrong  P' 

B,*Fraser.  I  suppose  he  meant,  tbat  it  was 
contrary  to  bis  adrice. 

Att.  Gen,  When  yon  came  to  my  lord  Pre- 
sident, did  you  deliver  that  letter  P 

H,  Fraser.  Yes ;  1  did. 

Att.  Gen,  What  answer  did  my  lord  Presi- 
dent giro  to  it  P 

fl.  Fraser.  He  told  me  by  word  of  mouth, 
that  the  consequence  tbat  would  arise  to  my 
lord  Lorat  from  such  a  step  taken  by  his 
clan,  would  in  all  probability  be  the  seising  of 
bis  person,  and  making  an  enquiry  into  his 
conouct. 

Att.  Gen.  Did  you,  or  did  you  not,  return 
with  that  answer  of  my  lord  President,  and  de- 
lirer  it  to  my  lord  Lovat  P 

H.  Fraser.  I  returned  with  that  answer  of 
lord  President,  and'with  an  answer  to  the  same 
purpose  from  my  lonl  Loudon  ;  and  delivered 
them  both  to  my  lord  Lovat. 

Att.  Gen,  Were  you  likewise  charged  with 
a  letter  from  my  lord  President  to  lord  Lovat  P 
'  H.  Fraser.  My  lord  President  did  write  to 
my  k>rd  Lovat,*  in  return  to  his  letter. 

*  In  former  editions,  the  following  Letter  of 
the  Lord  President  Forbes  to  Lord  Lovnt,  and 
the  (teply  of  the  latter,  were  at  a  distance  from 
the  report  of  this  Trial  inserted  from  the 
**  Metnoirs  of  the  life  of  Lord  Lovat,  pub- 
lished in  1746."  (Tbey  are  to  be  found  iu  se- 
veral other  publications) : 

Lord  PaBsroENT's  Letter  to  Lord  Lovat, 

DATED  AT  InVEBNBSS,  OcT.  S^S,  1745. 

*<  My  lord ;  As  I  have  now  the  honour  of 
being  charged  with  the  public  affairs  in  this 
part  of  the  Kingdom,  I  can  no  longer  remain  a 
spectator  of  your  lordship's  conduct,  and  see 
the  double  |^me  you  liave  played  for  some 
time  past,  without  betraying  the  trust  reposed 
in  me,  and  at  once  riskiofi^  my  reputation,  and 
ths  fidelity  that  I  owe  to  his  majesty  as  a  good 
sttbj^t.    Your  lordahip'a  actions  now  discover 


/ 


Att.  Gen.  Did  yon  see  that  letter  ? 
H.  Fraser.  I  saw  it. 

Ati.  Gen.  Can  you  give  my  lords  an  ac^ 
count  of  the  contents  of  it  P 

evidently  your  inclinations,  and  leave  us  no 
further  m  the  dark  about  what  side  you  are  to 
choose  in  the  present  unhappy  insurrection : 
you  have  now  so  far  pulled  off  the  mask,  that 
we  can  see  the  mark  you  aim  at,  though,  on 
former  occasions,  you  have  had  the  skill  and 
address  to  disguise  your  intentions  in  matters 
offer  less  importance.    And  indeed,  methinks, 
a  little  more  of  your  lordship's  wonted  artifice 
would  not  have  been  amiss,  whatever  bad  been 
your  private  sentiments  with  resnect  to  this 
unnatural  rebellion.     You  shouio,  my  lord, 
have  duly  considered  and  estimated  the  ad- 
vantages that  would  arise  to  your  lordship 
from  its  suscess,  and  balanced  tbem  with  the 
risks  you  run  if  it  should  happen  to  miscarry  ; 
and  above  all  things,  you  ought  to  have  con- 
sidered your  own  safety,  and  allowed  that  the 
chief  place  in  your  system  of  politics;  wbk;h, 
1  persuade  myself,  would  have  induced  your 
lordship  to  have  played  the  game  after  a  quite 
different  manner,  and  with  a  much  greater  de- 
gree of  caotion  and  policy.    But  so  far  has 
your  lordship  been  from  acting  with  your  ordi- 
nary finesse  and  circumspection  on  this  occa- 
sion, that  you  sent  away  your  son  and  the 
best  part  of  your  clan  to  join  the  Pretender, 
with  as  little  concern  as  if  no  danger  had  at- 
tended such  a  step ;  1  say,  sent  them  away  ; 
for  we  are  not  to  imagine  th^y  went  of  them* 
selves,  or  would  have  ventured  to  take  arms 
without  your  lordship's  concurrence  and  ap* 
probation :  this,  however,  you  are  pretty  sure 
cannot  be  easily  proved,  which  I  believe  mdeefl 
may  be  true :  but  I  cannot  think  it  will  be  a 
difficult  matter  to  make  it  appear,  tbat  the 
whole  strain  of  your  lordship's  conversation  in 
every  company  where  you  have  appeared,  since 
the  Pretender^s  arrival,  has  tended  to  perverS 
the  minds  of  his  majesty's  subjects,  and  seduce 
them  from  their  allegiance :  and  give  me  leave 
to  tell  you,  my  lord,  even  this  falls  under  the 
construction  of  treason,  and  is  no  less  liable  to 
punishment  than  open  rebellion ;  as  1  am  afraid 
your  lordship  will  find  when  once  this  insur- 
rection is  crushed,  and  the  government  at  lei- 
sore  to  examine  into  the  affair.    And  1  am 
sorry  to  tell  you,  ray  lord,  that  I  could  sooner 
undertake  to  plead  the  cause  of  any  of  those 
unhappy  gentlemen,  who  are  just  now  actually 
in  arms  against  his  majesty,  and  I  could  say 
more  in  defence  of  their  conduct,  than  I  can  in 
defence  of  your  lordship's.  The  duke  of  Perth 
and  lord  Ogiivy  never  qualified,  nor  did  they 
ever  receive  the  smallest  favour  from  the  pre- 
sent government ;  but,  on  the  contrary,  were 
both  stripped  of -their  titles  and  honours,  and 
from  men  of  the  first  quality,  reduced  to  the 
state  of  private  gentlemen,  since  the  Revolu- 
tion, ana  may  both  be  supposed  to  act  f^m  a 
principle  of  resentment,  and  only  take  up  arms 
to  recover  what  they  thought  tbemselves  un- 
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H.  Fraser.  The  import  of  it  was  what  I  al- 
ready told  their  lordships. 

Aii,  Gen.  Did  you,  or  did  yoa  not,  go  to 
my  lord  Lovat  with  those  measagea  and  this 
letter  P-rlf.Frfl<^r.  I  did. 

justly  deprived  of.  Lord  George  Murray  De?er 
had  any  place  or  pension  from  the  public,  and 
was,  no  doubt,  drawn  in  by  the  influence  of 
the  marquis  of  TuHibardin,  perhaps,  touched 
with  pity  and  commiseration  for  his  eldest  bro* 
ther,  who  has  spent  the  best  part  of  his  life  in 
ej[ile,  and  undoubtedly  upon  an  allowance 
much  inferior  to  his  dignity.  These  and  such- 
like apologies  may  be  offered  in  defence  of 
most  of  the  leading  men  in  the  present  rebel- 
lion :  but  what  shall  I  aay  in  layour  of  you, 
my  lord  ?  You,  who  have  flourished  under  the 
present  happy  establishment ;  you,  who  in  the 
Deginningof  your  davs,  forfeited  both  your  life 
and  fortune,  and  yet,  by  the  benignity  of  the  go- 
Temment,  was  not  only'indulged  in  the  liberty  of 
liring  at  home,  but  even  restored  to  all  you  could 
lay  claim  to !  Nay,  his  inajesty 's  goodness  went 
so  far  as  to  employ  your  lordship  in  his  ser? i(te, 
and  was  pleased  to  honour  you  with  the  com« 
mand  of  one  of  the  independent  companies  that 
were  raised  some  years  ago  in  the  fai^blands, 
which  you  enjoyed  for  a  very  long  time :  so 
that  both  duty  and  gratitude  ought  to  have  in- 
fluenced your  lordship's  conduct  at  this  critical 
juncture,  and  disposed  you  to  have  actied  a 
part  qviite  different  from  what  you  h*ve  done. 
put  there  are  some  men  whom  no  duty  can 
bind,  nor  no  favour  can  oblige;  and,  I  am 
afraid,  if  a  timely  repentance  do  not  prevent  it, 
your  lordship  will,  not  unjustly,  be  ranked 
among  that  number.  You  now  see,  my  4ord, 
how  unanimous  the  people  of  England  are 
against  the  Pretender;  and  what  forces  they 
are  mustering  up  to  oppose  him.^  The  king 
has  ordered  nome  his  troops ;  several  noble- 
men have  raised  regiments  at  their  own  ex- 
pences;  and  every  county  and  corporation 
throughout  the  kingdom  are  entering  into  as- 
sociations in  defence  of  the  present  establish- 
ment :  so  that  these  few  unhappy  gentlemen, 
who  are  engaged  in  this  rebellion,  will  have  ar- 
mies aiUr  armies  to  encounter,  and  if  your 
lordship  entertains  any  hopes  of  their  success, 
you  will  find  your  mistake,  when  it  is  too  late 
to  amend  It  What  I  would  therefore  propose 
to  your  lordship,  as  the  onlv  expedient  lefl  to 
rescue. you  frojn  the  hazard  pf  a  rigorous  pro- 
secution, is  to  recttU  your  son  and  his  men  im- 
mediately.  This  step,  I  am  persuaded,  would 
produce  several  goo4  consequences;  for,  on 
the  one  hand,  it  woiild  prevent  numbers  from 
joining  the  rebels  who  now  hang  in  suspence ; 
and,  on  the  otiier,  occasion  a  great  many  of 
those  already  engaged  to  desert  and  retire  to 
their  respective  habitations,  and,  nerhaps,  may 
be  the  means  of  crushing  Uie  rebelliop,  with- 
out further  bloodshed;  which  would  do  your 
lordship  a  g[reat  deal  of  honour,  and  such  a  re- 
markable piece  of  service  would  be  amply  re- 
warded by  the  government.  If  yoR  shall  Judge 


Att.  Gen.  Before  you  i)direred  this  latter, 
or  these  messages,  bad  you  any  meeting  with 
the  master  of  I^v^t  ? 

Zf  .  Frater.  I  had  a  meeting  with  the  mas* 
ter  of  Lovat  upon  the  way.    It  was  concerted 

it  proper,  >roy  lord,  to  follow  this  advice,  it  will 
give  me  a  great  deal  of  pleasure,  as  it  will  con- 
tribute to  stop  the  progress  of  an  unhappy  qvil 
war,  that  threatens  us  wi^h  endless  calamities ; 
but  if  your  lordship  continues  obstiqate,  an4 
will  not  order  your  men  to  disbfind  and  retorn 
home,  I  shall  be  obliged  to  take  you  into  cus- 
tody, be  the  event  what  it  will :  and  then  yonr 
lordship  will  run  the  risk  of  having  your  family 
extirpate  as  well  as  others  of  we  Uighbuid 
chiefs.  Now,  my  lord,  1  haye  told  your  krd- 
ship  mj  sentiments  prettv  fr^)y,  ^pfi  no  ]^m 
out  of  friendship  to  yonr  lordship  than  duty  to 
the  public.  I  might  have  advanced  ma^y 
other  arguments,  to  injduce  your  lordship  to 
follow  my  advice;  but,  methinks,  what  1  nave 
already  aaid  is  sufficient;  and  so  I  shall  only 
farther  add,  that  J  am,  ''  Yo^r's,  &^." 

Lord  Lovat's  Letter  in  Answer  to  the 

ABOVE,  DATED  AT  BEAtlFORT,  QcTQBER  99, 
1U5. 

*<  My  dear  lord ;  I  received  the  hqnpiir  of 
your  lordship's  Letter  late  last  night,  of  yester- 
day's date ;  and  }  own  1  never  received  one 
like  it  since  I  was  bom ;  and  I  give  voor  lord- 
ship ten  thou^nd  thanks  for  the  kind  freedom 
you  make  with  me  in  it:  for  1  see  by  it,  that 
for  my  mistbrtune,  in  havinff  an  obstinate,  stub- 
born son,  and  an  ungrateful  kindred,  mv  lamily 
must  go  to  destruction,  and  I  must  lose  ipy 
life  in  my  old  age.  Such  usage  looks  rathei* 
like  a  Turkish  or  Persian  government,  tbail 
like  a  J3ritish.  Am  1,  my  lord,  the  first  father 
that  has  hadau  undutitiil  and  unnatural  ionf 
Or  am  I  the  first  man  that  has  made  a  good 
estate,  and  saw  it  destroyed  in  his  own  tiinc» 
by  the  mad,  foolish  actions  of  an  unpatoral  son, 
who  prefers  his  own  extravagant  fancies  0  tbe 
solid  advice  of  an  affectionate  old  father?  1 
have  seen  instances  of  this  in  my  own  lime, 
but  never  heard  till  now,  that  the  foolishness  of 
a  son  would  take  away  tbe  life  and  Uberty  of  a 
&ther  that  lived  peaceably,  and  was  so  ^^p^t 
roan,  and  well  inclined  to  the  rest  of  mankind. 
But  I  find,  the  longer  a  man  lives,  the  mora 
wonders  and  extraordinary  Ibings  he  sees. 
Now,  my  dear  lord,  I  b^  leave  to  tell  you  my 
mind  freely  in  my  turn.  I  thank  God,  I  va> 
bom  with  very  litCle  fear  in  the  greatest  dim- 
culties  and  dangers  by  sea  and  land,  and  W 
God's  assistance,  I  have  often  saved  my  W 
by  the  firmness  and  steadiness  of  my  >^'''' 
tions ;  and  though  I  have  now  but  a  little  r«« 
mains  of  a  life  that  is  clogged  ^ithiofinn*^^ 
and  pain,  yet,  by  God'^  assistance,  1  ^'^J^ 
solved  to  preserve  it  as  long  as  I  can.  <^^ 
though  my  son  should  give  wa^  with  tn 
vonng  people  of  his  dan,  yet  I  will  ha^o^J: 
nrav^  Erasers  at  home,  many  of  them  w*'*^ 
my  own  age,  tbat  wiU  lose  the  ^^  ^h^ 
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betnreen  bimftDd  me  before  I  sel  out  ii|ien  that 
message,  that  be  should  meet  me  privately  by 
the  vay  in  my  return,  in  order  to  know  what 
pissed  between  my  lord  Preaident  and  me,  and 
iQ)  lord  London  and  me. 

thf  ir  blood  to  preserve  my  person ;  and  I  do 
assure  yoiir  lordship,  if  1  am  attacked,  that  1 
Till  sell  my  life  as  doir  aa  I  can.  For  since  I 
am  as  peaceable  a  aulyect  as  any  in  the  king- 
dom, and  u  ready  to  pay  the  king's  taxes,  and 
to  do  every  thing  that  a  faithful  subject  ought 
to  do»  1  know  no  law  or  reason  that  my  person 
shoald  not  be  in  safety.  I  did  use,  and  will 
use,  the  strongest  arguments  that  my  reason 
cao  suggest  to  me,  by  my  cousin  Gortulegge, 
that  be  may  repeat  them  to  my  son ;  and  if 
they  should  not  prerail,  is  it  any  ways  iust  or 
equitable  that  I  should  be  punished  tor  the 
faahs  of  my  son  ?  Now,  my  dear  lord,  aa  to 
the  andvil  war  that  oocasiona  my  misfortunes, 
aod  io  which  almost  the  whole  kingdom  is  in- 
voifed,  on  one  side  or  the  other,  I  humblv 
tbiok,  that  men  should  he  moderate  on  both 
sides,  aipce  it  is  morally  impossible  to  know 
the  eveut ;  for  thousands,  ten  thousands,  on 
both  sides,  are  positife.that  their  own  parly 
will  carry.  And  suppose  that  this  venturous 
prince  should  be  utterly  defeat,  and  that  the 
;;o?ernment  should  earrv  all  in  triumph ;  no 
injo  can  think  that  any  King  upon  the  throne 
wniild  desti-oy  so  many  ancient  good  families, 
tor  engaging  in  a  cause  that  was  always  their 
priociple,  and  what  they  thought  tlieir  duty  to 
support.  King  William  was  as  great  a  king, 
2^  to  his  knowledge  of  government  and  poh-^ 
tics  as  sate  fur  a&any  hundred. years  upon  the 
throne  of  England ;  and  when  his  general,  who 
was  one  of  the  best  in  Europe,  was  defeat,  and 
forced  to  run  to  save  bis  life,  and  all  bis  army 
routed  at  Killicnmky  by  a  handful  of  High- 
Uoders,  not  full  3,000  in  nember,  king  William 
was  80  far  from  desiring  to  extirpate  them,  that 
lie  leot  the  earl  of  Bwadalbane  with  25,000/. 
sterling,*  and  sought  no  other  conditions  from 
tbeai,  than  that  they  should  live  peaceably  at 
^ome.  So,  my  lord,  we  cannot  imagine,  that 
thoQgh  the  Highlanders  shoaM  be  defeated  at 
tbisiiroe,  and  most  of  them  killed,  and  the  go- 
▼eromeat  full  maaters  of  the  kingdom,  that  any 
administration  would  be  so  crud,  as  to  endea- 
voar  to  extirpate  the  whole  remains  of  the 
Highlanders.  Besides,  it  would  be  a  dan* 
S^eroas  enterprize,  whieh  we  nor  our  children 
^oold  see  al  an  end. 

'*  I  pray  God  we  may  never  see  such  a 
^<^e  in  our  country,  as  snlgects  killing  and 
<le8iroying  their  fellow-subjects.  For  my  part, 
n>y  lord,  I  am  resolved  to  live  a  peaceable 
>ul^t  in  my  own  house,  and  do  nothing 
*?aiD8t  the  king  or  government.  And  if  1  am 
attacked  by  the  king's  guards,  and  his  cap- 
^-general  at  their  head,  I  will  defend  mv- 
^f  as  long  as  I  have  breath  in  me:  and  if  I 

*  As  to  this,  see  the  Case  of  the  Blaasaore  at 

wnco,  vol.  W,  p.  879. 


At$.  Gen,  Bad  yon  thai  meeting  belbre 
your  rejturo  P 

H.  Fraser.  Yes,  I  had. 

JtLGen.  What  passed  between  you  two  at 
that  meeting? 

am  killed  here,  it  is  not  far  to  my  burial-place  ; 
and  I  will  have,  after  I  am  dead,  what  I  al^ 
ways  wished,  the  Coronach*  of  all  the  women 
in  my  country,  to  convey  mv  body  to  my 
grave ;  and  that  was  my  amoition,  when  I 
was  in  my  happiest  utuation  in  the  world.  I 
am,  my  lord,  your  lordship's,  &c." 

In  the  Appeodix  to  the  Report  made  by  tha 
Board  of  General  Officers,  appointed  to  en« 
quire  into  the  conduct  of  sir  John  Cope  anil 
others,'  is  inserted  a  most  characteristical 
Letter,  dated  Beaufort,  August  10th,  1745, 
from  Lovat  to  General  Guesti  who  commaiided 
at  Edinburgh. 

Notwithstanding  the  above  Letter  of  Octo- 
ber 28th  from  the  Lord  President,  Lovat  afler 
he  was  taken  had  the  assurance  in  the  follow* 
ing  Letter  (see  p.  S38  of  the  **  History  of  the 
Rebellion,"  Aberdeen,  1755)  to  the  duke  of 
Cumberbind,  dated  Fort,  William,  June  19, 
1746,  to  refer  for  a  character  of  himself  to  the 
Lord  President : 

"  Sir ;  This  Letter  is  meet  hamUy  ad* 
dressed  to  your  Roval  Highneea  by  the  fery  . 
unfortunate  Simon  liord  Fraser  of  Lovat. 

**  I  durst  not  presume  to  solieit  or  petitioa 
your  royal  highness  for  any  tavour,  if  it  waa 
not  well  kpown  to  the  beat  people  in  tbia 
country  attached  to  the  government,  such  M 
the  Lord  President,  &c.  i^d  by  these  that  fr«>- 

*  "  Coranich,  Correnoth,  Corynecb,  Corpi- 
noch,  Cronach.  A  dirge,  a  ^mentation  ler 
the  dead."    Jamieson. 

**  There  were  two  sorts  of  Coronach ;  that 
properly  so  called  was  the  dirge  which  accom* 
panted  ttie  deceased  to  their  pfrave ;  the  other, 
was  a  sort  of  war  song,  or  dismal  howl,  which 
the  women  set  up  on  seeing  the  Jiety  crou, 
from  the  anxiety  they  entertained  about  the 
safety  of  their  husbands  and  Iriends  in  the 
approaching  hour  of  battle."  Amot's  Collec- 
tion and  Aoridgment  of  Celebrated  Criminal 
Trials,  p.  87,  4to  Edition  of  1785. 

**  The  Coronach  of  the  Highlandera,"  saya 
Mr.  Walter  Scott,  ^<  like  the  Ululatut  of  the 
Romans  and  the  Ulaho  of  the  Irish,  was  a  wiM 
expression  of  lamentati<m  |Kiored  forth  bjjr  tha 
rooorneis  over  the  body  ot  a  departed  friend. 
When  the  words  of  it  were  articnlatey  thegr 
expressed  the  praises  of  the  deceaaed,  and  t^pa 
loss  the  clan  would  sustain  by  his  death." 
Note  X  to  Canto  111  of  the  Lady  of  the  Lake. 
Mr.  Scott  has  inserted  in  his  Note  a  Coronaeh 
literally  translated  from  the  Gsslie,  and  haa  in 
bis  poem  exhibited  a  happy  apecimen  of  this' 
sort  of  composition :  See,  alao,  in  voL  14,  p. 
367,  aNotetotheCa^ofFcaieranl 
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H.  Fraser.  I  made  a  report  to  tbe  master  of 
Lovat  of  all  the  coDversatioD  I  had  with  those 
two  ^eDtleraen. 

Ait,  Gen.  Was  there  any  thing  concerted  or 
agreed  between  you  two  upon  that  occasion  ? 

H,  Fraser.  The  result  of  our  comparing  our 
sentiments  on  that  meeting  was,  that  the  mas- 
ter of  LoTat,  if  it  was  possible,  should  be  got 
immediately  sent  over  to  Holland ;  and  that 
the  scheme  which  he  bad  proposed  some 
months  before,  should  then  be  put  in  execution, 
with  respect  to  tbe  master  of  Liovat's  following 

quented  the  court  at  that  tiroe,  that  I  did 
more  essential  service  to  your  royal  family,  in 
suppressing  the  great  rebellion  in  the  year 
1715,  with  the  hazard  ^of  my  life,  and  the 
loss  of  my  only  brother,  than  any  of  my  rank 
in  Scotland  :  for  which  1  had  three  letters  of 
thanks  from  my  royal  master  by  the  hands  of 
the  earl  of  Stanhope,  then  secretary  of  state ; 
in  which  his  n>ajesty  strongly  promised  to 
give  me  such  marks  of  his  favour,  as  would 
oblige  all  the  country  to  be  faithful  to  him. 
Therefore  the  gracious  king  was  as  good  as 
his  word  to  me,  for  as  soon  as  I  airived  at 
court,  and  was  introduced  to  the  king  by  tbe 
late  duke  of  Argyll,  1  came  by  degrees  to 
be  as  great  a  favourite  as  any  Scotsman  about 
the  court:  and  I  often  carried  vour  royal 
highness  in  my  arms,  in  the  parks  of  Ken- 
sington and  Hampton- court,  to  hold  you  up  to 
your  royal  grandfather,  that  he  might  embrace 
you  ;  for  he  was  Tcrv  fond  of  you  and  of  the 
young  princesses*  Now,  Sir,  all  that  I  have  to 
say  in  my  present  circnmstance  is,  that  your 
royal  highness  will  be  pleased  to  extend  your 
goodness  towards  me,  in  a  generous  and  com- 
passionate manner,  in  my  present  deplorable 
situation ;  and  if  I  have  tne  honour  to  kiss 
your  noyal  highness's  hand,  I  will  easily  de- 
moostmte  to  you,  that  I  can  do  more  service 
to  the  king  and  government,  than  the  de- 
stroying a  hundred  such  like  old  and  very  in- 
firm men  like  me  past  seventy,  without  the 
least  use  of  my  hands,  legs  and  knees,  can  be 
of  adFantage  in  any  shape  to  tbe  government. 

"  Your  royal  father,  our  present  sovereign, 
was  very  kind  to  me  in  the  year  1715.  I  pre- 
sented, on  mv  knees,  to  his  majesty  a  petition 
in  favour  of  the  laird  of  Macintosh,  to  obtain  a 
protection  for  him ;  which  he  most  graciously 
granted  me;  and  he  gave  it  to  Charles  Catli- 
oart,  then  groom  of  the  bed-chamber,  and  or- 
dered him  to  deliver  it  into  my  hands,  that  I 
might  give  it  to  the  laird  of  Macintosh.  This 
was  but  one  testioiony  of  several  marks  of 
goodness  his  majesty  was  pleased  to  bestow  on 
me,  while  the  king  was  at  Hanover;  and  I 
hope  I  shall  feel  tho  same  compassionate  blood 
runs  in  your  royal  highnesses  veins. 

**  Major  geiteral  Campbell  told  me  that  he 
had  the  honour  to  acquaint  your  royal  high- 
ness, that  he  was  sending  me  to  Fort  William, 
asid  that  he  begrged  of  your  royal  highness  to 
ttrder  a  litter  to  to  made  for  me,  to  carry  me 
lowanls  Fort  Augustus,  as  I  am  in  such  a 


his  education  atLeyden,  or  some  other  Uni- 
versity in  the  Low  Countries. 

Alt,  Gen.  What  answer  did  you  return  to 
my  lord  Lovat  in  regard  to  these  messages  ? 

H.  Fraser,  I  reported  what  was  agreed  upoo 
between  tbe  roaster  and  me,  and  agreeable  to 
my  lord  President's  letter,  and  to  my  lord 
Loudon's  verbal  message  by  me :  I  say,  we 
bad  agreed,  that  there  was  a  report  to  be  made 
agreeable  to  this  resolution  between  the  master 
and  me,  to  my  lord  Lorat. 

Att.  Gen,  Please  to  inform  their  lordships, 
in  the  tirst  place,  whether  you  delivered  my 
lord  President's  letter  to  my  lord  Lovat  ? 

H,  Fraser,     1  did. 

Att,  Gen,  And  did  you  make  a  report  to 
my  lord  Lovat,  according  to  what  was  agreed 
upon  between  his  son  and  you  ? 

H,  Fraser,   idid. 

Att.  Gen,  Please  to  repeat  them  again  to 
my  lords ;  «nd  state  what  was  the  message 
you  delivered  to  my  lord  Lovat,  besides  the 
letter. 

U.  Fraser*  The  report  I  delivered  to  my 
lord  Lovat,  besides  delivering  the  letter,  was 
this,  that  it  was  my  lord  President's  belief,  that 
an  order  would  be  immediately  sent  down  from 
London  for  the  seizing  his  person,  and  inquir- 
ing into  his  conduct ;  and  that  it  was  my  lord 
Loudon's  determination  to  put  that  order  in 
execution,  as  soon  as  ever  it  came  into  bis 
hands. 

Att.  Gen,  Do  you  recollect  any  thing  more 
concerning  it  P  Do  you  remember  whether  it 
was  to  be  put  in  execution,  in  case  the  Frasers 
did,  or  in  case  they  did  not  march  f 

H,  Fraser.  In  case  the  Frasers  did  march. 

Alt,  Gen,  Is  this  the  whole  substance  of  the 
report  that  you  made  to  lord  Lovat  Y 

H.  Fraser.  Yes,  so  far  as  1  remember. 

Att.  Gen,  What  answer  did  my  lord  Lorat 
make  you  upon  that  occasion  P 

H,  Fraser.  When  1  made  tbe  report,  I  do 
not  remember  any  particular  conversation  that 
passed  upon  it. 

Att.  den.  Did  he  giro  you  any  answer  to 
it  at  any  other  time  ?  and  when  ? 

H.  Fraser.  There  was  a  conversation  be- 
tween us  soon  after  about  it :  1  believe  it  was 
the  next  day  after  my  return  to  Castle- 
Downey. 

condition  that  I  am  not  able  to  stand,  walk,  or 
ride.  I  am  with  the  utmost  submission  and 
most  profound  respect.  Sir,  your  royal  hi^- 
ness's  most  obedient  and  roost  faithful  humble 


servant, 


Lovat." 


In  the  book  published  in  the  year  1759, 
under  the  title  of  **  Letters  ft'om  a  GenUeman  in 
the  north  of  Scotland  to  his  Friend  in  London," 
is  related  a  curious  anecdote  of  feudal  power  and 
oppression,  which  it  has  been  conj^ored  re- 
lates to  lord  Lovat.  Jt  is  agreeable  to  what  is 
said  in  the  Memoirs  of  the  Life  of  Lord  Lovat, 

1)rinted  in  1746,  of  his  habitual  conduct  towards 
lis  servants  and  other  dependents. 
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Ati,  Gen.  What  did  my  lord  Lovat  tben  say 
to  you  relating  to  those  messages,  or  to  tbat 
report  which  yon  made  ? 

H.  Fraser,  I  believe  my  lord  Lovnt  said, 
that  he  thoaght  the  report  of  securing*  his  per- 
son, and  enquiring  into  bis  conduct,  was  to  be 
considered  rather  as  a  burrbear. 

Att.  Gen.  Was  the  master  of  Lorat  pre- 
sent at  that  time  ? 

H,  Frater.  •  Yes,  be  was. 

Att,  Gen,  What  did  my  lord  Lo?at  say  to 
his  son  upon  that  occasion  ? 

H.  Fraser.  My  lord  Lovat  told  his  son  what 
1  have  already  said,  that  he  looked  upon  it  to 
he  rather  a  bugbear :  and  that  it  was  his  opi- 
nion, he  should  proceed  in  the  undertaking  he 
was  engai^d  in. 

Att.  Gen.  Did  he,  upon  that  occasion,  giro 
or  make  any  orders  concerning  what  was  to  be 
done? 

H.  Fraser,  Yes,  that  the  men  should  march 
immediately. 

Att.  Gen.  Did  he  give  any  orders  for  it  P 

H.  Fraser.  Not  in  the  way  of  an  order. 

Att.  Geri,  What  did  he  say  upon  the  occa- 
sion? 

H,  Fraser.  That  it  was  his  opinion,  that  the 
men  should  march  immediately. 

Att.  Gen.  What  men  did  you  understand  by 
tbat,  were  to  march  immediately  ? 

H.  Fraser.  Theclal^of  the  Frasers. 

Att,  Gen.  What  march  did  you  understand 
it  was  to  be  ?  Or,  whither  were  they  to 
marcb  ? 

H.  Fraser,   To  join  the  rebel  army. 

Att.  Gen.  Was  there  any  other  company 
present  at  tliis  conversation,  besides  my  lord 
Lovat,  and  the  master,  and  you  ? 

H.  Fraser.  Yes,  there  were  tv^  other  gen- 
tlemen. 

Att.  Gen.  Did  lord  Lovat  tben  say  any  thing 
to  them  concerning  it,  by  way  of  asking  their 
opinion,  or  their  agreement  to  it? 

H.  Fraser.  fie  asked  the  opinion  of  all  the 
gentlemen  present,  after  he  had  given  his 
pwn,  by  saying,  that  it  was  his  opinion  ;  and 
that  he  hoped  all  the  gentlemen  present  agreed 
to  it.  " 

Att.  Gen,  What  did  you  understand  by 
that?  ^  ^ 

H,  Fraser.  That  he  hoped  all  present  agreed 
to  the  opinion  which  he  had  delivered  himself. 

Att,  Gen.  Did  you  give  any  answer  to  that? 
or  any  opinion  concerning  it  r 

H.  Fraser.  Yes,  I  did. 

Att.  Gen.   What  was  it? 

H.  Fraser,  So  far  as  I  nemember,  the  answer 
I  made  was,  that  my  opinion  had  not  been 
asked;  but  that,  notwithstanding  thai,  I 
thought  m^^self  obliged  to  give  it :  and  it  was 
this,  that  if  the  anair  could  not  be  entirely 
dropped,  that  it  should  be  put  off  for  some 
time. 

.   4^t.  Gen,   Did  my  lord  Lovat  give  any  an- 
swer to  that  ? 

H.  Fraser,  When  I  said,  that  my  opinion 
had  Jiot  been  asked,  ha  told  me,  that  some 


people's  opinion  might  be  easily  read  in  their 
countenances,  or  words  to  that  purpose.  - 

A  it.  Gen,  What  answer  did  you  make  upon 
that? 

H.  Fraser,  The  answer  I  have  abready 
given. 

Att.  Gen.  What  answer  did  lord  Lovat  give 
as  to  the  putting  off  the  march  fur  a  while? 

H.  Fraser.  No  answer  at  all,  so  far  as  I  re- 
member. The  master  of  Lovat,  upon  tbat, 
burst  out  into  tears;  and  said,  He  had  been 
made  t  fool  of,  and  a  tool  from  first  to  last. 

Att,  Gen.  Did  he  say  any  thing  more  ? 

H.  Fraser.  Yes ;  he  said,  that  he  bad  bees 
one  day  doing,  and  another  day  undoing ;  but 
tbat  now  he  was  determined,  that  whatsoever 
resolution  lord  Lovat  should  come  to,  tWat  ha 
would  execute  it,  let  the  consequence  be  what 
it  would  with  respect  to  himself,  and  other 
people. 

Att.  Gen,  Was  there  any  thing  more 
passed  ?  Did  lord  Lovat  say  any  thing  upon 
this  occasion  ? 

H,  Fraser.  My  lord  Lovat  said,  that  he  tad 
given  his  opinion  already ;  and  that  he  would 
not  alter  it ;  or  to  that  effect. 

Att.  Gen,  Yoa  have  seen  my  lord  Lovat 
and  his  son  pretty  often  together,  and  were  at 
his  house  tor  two  or  three  months  together  ; 
pray  what  was  your  opinion  as  to  the  back- 
wardness of  the  master  of  Lovat  ?  or  as  to  his 
obedience  or  disobedience  to  his  father,  in  re- 
spect to  his  g^ig  into  the  rebellion  ?  Do  yoa 
think  that  the  master  was  guilty  of  obstinacy 
and  disobedience  to  bis  father  in  going  into  the 
rebellion  ?  or  that,  by  so  doing,  be  complied 
with  his  father's  orders  and  inclinations? 

H,  Fraser.  If  i  am  to  form  my  opinion,  with 
respect  to  the  master  of  Lovat,  upon  bis  owu 
good  sense  and  understanding,  or  his  avowed 
principles,  1  should  apprehend,  that  he  would 
not  have  gone  into  the  rebellion,  had  he  been 
left  to  himself:  And  if  I  am  to  form  my  opi- 
nion upon  the  private  conversation  I  had  with 
him,  and  particularly  one,  which  1  remember  I 
had  in  Urquhart ;  i  say,  if  1  am  to  form  my 
opinion  upon  what  he  declared  with  respect  to 
his  intentions  and  sentiments  declared  to  me,  it 
is  my  belief,  that  he  would  not  have  bad  any 
concern  in  this  rebellion,  had  be  been  ODtirely 
left  to  himself. 

Att.  Gen.  I  desire  to  ask  you,  Sir,  whether, 
from  your  knowledge  of  the  situation  of  the 
clan  of  the  Frasers,  and  of  the  power  and 
influence  which  either  my  lord  Lovat  or  the 
master  had  over  them,  do  yoa  think,  tbat  the 
master  of  Lovat  could  have  raised  the  clan, 
without  the  ooncarrence«and  order  of  my  k>rd 
Lovat? 

H.  Fraser,  I  beliere,  bad  the  lord  Lovat  and 
the  master  acted  in  direct  opposition  the  one  to 
the  other,  tbat  the  clan  would  have  been  di- 
vided; and  part  would  have  gone  with  one, 
and  part  with  the  other;  but  what  part  to 
either  of  them,  is  what  I  cannot  determine. 

Att,  Gen,  About  what  time  was  it  tbat  the 
news  came  first  to  Castle^  Downey  of  the 
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Unding  of  lord  John  DrominoDd  with  soldiers 
from  Franoe  ? 

£L  Fraier.  It  was  about  a  day  before  I  went 
to  my  lord  President,  or  that  day.  * 

Ait.  Gen,  1  desiie  to  know,  whether,  in  jroor 
opinion,  that  news  bad  any  influence  to  deter* 
Bune  my  toni  LoTat's  oonduct  at  that  time  ? 

H,  irater,  I  caaoot  take  upon  me  to  say 
what  it  was  that  determined  my  lord  Lovat's 
conduet. 

MU  Qen,  Did  you  hear  my  lord  Lovat  say 
any  thing  about  that  particular  event  of  lord 
John  Drummood's  landing  then  P 

if.  Fraier,  1  have  heard  my  lord  Lovat  re- 
port what  intelligence  had  been  returned  to  him 
«a  account  of  tlMt  landing. 

AiL  Gen.  Please  to  give  an  account  to  my 
lords  when  tbe  master  of  Lorat  and  the  Frasers 
did  march?  and  where  they  marched  to? 

H.  Fraser,  Some  part  of  the  Frasers  marched 
at  one  time,  and  some  at  another:  Some  of 
ftbeHi  marched  a  short  time  ailer  this  conversa- 
tion passed  between  my  lord  Lovat  and  the 
naater,  at  which  I  was  present. 

Am.  Gen*  Where  did  they  march  first? 

Hi  Fraser:  They  marched  first  to  Perth; 
but  the  misler  of  Lovat  did  not  go  ahmg  witli 
them. 

Ait.  Gen,  Did  m^  lord  Lovat  know,  or  not 
Jkuow,  of  their  marching? 

H.  Fraser.  That  I  douU  know  of  my  own 
knowdedga ;  but  that  my  lord  Lovat  must  have 
iiaard  of  their  march,  is  oertaiv. 

Att,  Gen.  Did  they,  or  did  they  not,  mnrch 
against  his  orders? 

H.  Fraser.  Truly  that  is  what  I  cannot 
easily  answer :  He  certainly  gave  orders  for 
them  not  to  march  sometimes,  and  it  was  some- 
times i^van  out,  that  be  gave  orders'  for  their 
narobug ;  bat  i  did  not  see  either  of  these 
prdeii. 

Jttt.  Oea.  Please  to  give  my  lords  an  ac- 
connt  when  the  Frasers  did  march  to  Perth  ? 
aad  be  as  coneotas  yoa  can. 

H,  Fraser.  Tim  times  that  they  marched 
weredtffbrenk 

Ate,  Gent  Did  they  march  in  large  unm- 
heraf 

H.  leaser.  They  marched  in  very  small 
Btmbew^  net,  I  believe^  above  fifty  at  a  Gsae; 
and  tbe  number  that  marched  ift  all  was  bat 
v«ry«lNal>i 

A$S^  Genv  What  number  da  yoa  aapposa 
ttHghijaarcb? 

A«  Irater.  When  they  were  strongest  at 
Perils  they  wer»  betwecB  two  aad  three  hon- 
drsd  .almost. 

Att*  Gen.  Pleaso'to^give  an  aeoamit  t»asy 
lords,  whether  my  lord  Lovat  was  ajspre- 
headad.  bylesd  LoodDn?s,.er'«iy  lord  msi- 
dent'aiorwr  ?  and  when? 

&  M^OHr,  The  next  ononMig  after  tbe  con* 
fwaatibfr  passed  between  the  lord  Lovat  and  tbe 
masleri  aal  msDlioned  alraady^  1  lefVGaslle- 

DoWBi^w 

A^UG^u  ,Wens  the  FrsMtt  theft  goov^  or 
^y^gSMigt^FAthr 


H.  Fraser.  I  believe  there  were  none  of 
them  gone  at  that  time;  but  i  cannot  say  that 
I  remember  positively  ;  but  their  march  was 
then  resolved  on.  ' 

Att,  Gen,  Do  you  remember  when  it  was 
precisely  that  you  came  from  my  lord  Presi- 
dent's to  my  lord  Lovat  ? 

if.  Fraser,  i  do  not  remember  the  precise 
day  of  the  month. 

Att.  Gen.  About  what  time  of  tbe  month 
was  it? 

H.  Fraser.  I  dare  say  it  must  be  about  the 
beginning  of  December. 

Att,  Gen.  You  say  that  you  went  to  Perth 
with  the  master  of  Lovat;  pray  who  was  with 
you? 

H,  Fraser.  The  master  and  I  went  to  Perth 
by  ourselves  alone. 

Att.  Gen.  When  you  came  there,  where 
was  the  body  of  the  rebel  army  ? 

H.  Fraser,  I  believe  it  was  in  England. 

Att.  Gen.  How  soon  after  that  did  they 
come  into  Scotland  agaui  ? 

H.  Fraser.  About  two  or  three  weeks  at 
most,  after  the  master  and  I  had  got  to  Perth, 
there  came  an  account,  that  the  rebel-army 
had  returned  to  Glasgow. 

Att.  Gen.  Had  you  any  orders  from  tbe 
Pretender's  son  about  marching? 

H.  Fraser.  There  were  orders  given  bv 
Mr.  Murray,  that  the  rebel  forces  should  msrcb 
to  Stirling,  to  join  those  coming  from  Glas- 
gow. 

Att.  Gen.    Did  the  Frasers  go  thither  ? 

H.  Fraier.    They  did. 

Att,  Gen.    How  far  did  they  go  ? 

U.  Fraser.    To  Stirling. 

Att,  Gen.  Was  there  any  message  sent  to 
Glasgow,  or  any  place  thereabouts,  by  ths 
master  of  Lovat,  relating  to  the  Frasers? 

H.  Fraser.  Yes,  there  was :  It  was  sent 
from  Perth  to  Glasgow. 

Att.  Gen,  ^For  what  purpose  was  it  sent? 

H.  Fraser.  *  In  order  to  procure  firelocks  for 
the  Frssers. 

Att.  Gen.  Did  yoa  yourself  go  to  Ghtf- 
gow? 

H.  Fraser.    I  did. 

Att.  Gen.    To  whom  did  yOD  apply  there  ? 

H,  Fraser.    To  Mr.  John  Murray. 

Att.  Gen.  Please  to  give  an  account  to  my 
lords  what  was  the  effect  of  that  application  ot 
yours? 

H.  Fraier.  The  effect  of  it  was,  that  an 
order  was  sent  to  lord  John  Drommond,  in  tbe 
name  of  one  that  called  himMlf  the  F^^ 
ambassador^  that  lord  John  Drommond  sboum 
deliver  arms  for  tbe  Frasers  out  of  the  arms  tbat 
he  had  in  chaige,  that  were  the  king  oi 
France's  arms,  as  be  himself  said.  ^ 

Att.  Gen.  How  long  did  you  stay  at  Glas- 
gow? 

H,  Fraser.    About  twenty-four  hours* 

Att.  Gen.  Before  yoor  retdrft  from  tb«jgj 
had  you  any  conversation  or  meeting  ^"^Jz.' 
Mortay  of  BroaghlOB>  tbe  Prtteodtf'i  a^^' 
tary? 
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fl.  JVmer.  I  criM  upon  him  tbene,  imd 
■aw  him  in  hii  vwn  raom. 

Att,  Oen.  What  waa  the  imparl  af  yoar 
OPBrtinliao  at  thai  mtctuif  ? 

H .  Fr4uer,  *  Tba  buainaM  that  hraught  ma 
there  waa,  to  dmtna  him  to  aeod  tha  arma  1 


Att.  Gem.  Waa  that  the  only  aabfeot  of 
yam*  ooDTenatioo  ? 

if.  Fra»er.  No :  we  taUmd  with  raapect  la 
the  sittiatioa  of  matlaia  in  the  aoith  oomrtry^ 
and  with  reaped  to  the  imprisonment  of  my 
lord  Lo?at,  ami  hta  eaeape  from  Invemem, 
which  T  had  then  heard  of. 

Att.  G«fi.  Wat  there  any  propoml  thai  made 
concerning  the  army'a  geiflg  into  the  neiih 
comitry  to  lake  Invemem  ? 

If.  jtVoier.  There  waa  a  propaaal  then 
made,  that  a  detachaMut  alioold  be  aent  from 
tf le  army,  in  order  to  make  themaelfea  maatera 
of  iDfemem. 

Att.  Gen.  What  more  paamd  between  yoa 
rehtinier  lo  thia  prapomi  P 

S.  FroMer.  That  pioppml  wa»  agreed  ia, 
and  a  rcaolutbn  formed  npon  it,  in  a  conncil 
that  waa  called  in  the  afteraeen. 

Att.  Gen,  Did  yoa  et  that  llaM  hear  any 
thing,  or  receife  any  thing,  from  roy  lord 
liovatf 

H.  Efwer.  No:  I  had  no  charge Dnam  my 
lord  Lorat  when  I  went  to  Glaagow. 

Att.  Gen.  Bat,  when  yoa  were  thcM,  did 
yon  reoeife  any  order  from  lord  Loral  ? 

H.  Frater.  I  racelTed.no  order  or  letter 
from  roy  lord  Lovat,  while  I  was  at  Glasgow. 

Att.  Gen.  Had  ymi  any  onlera  or  letters 
from  lord  IjmM  at  all  relating  to  the  sendiag 
any  men  northward ;  I  do  not  mean  while  yon 
were  at  Glasgtftr,  bat  in  Strathaniok,  or  any 
elherpiaeeP 

H.Frater.  BeAeelweBt  to  Perth,  there 
a  letter  delircred  to  me. 

Att.  Gen.    You  say  it  was  caooerted  to 

id  a  detachment  to  Inremess,  or  thai  a  de- 
tachawnt  of  the  arqny  ahould  go  thither: 
^fhal  wm  done  in  parsoan*  of  Niat  resola- 


B.  Frater.    Nothing  at  aH. 

Adt.  Gen.  Yoa  say,  that  you  wceitad  a 
letter  from  my  lord  Lovat  at  Siratharriek ;  pray 
iwhatweie  tlie  oooteots  of  it? 

&Fra9er.  Ididmyao;  there  waa  a  iaHar 
4elifered  ao  me?  it  «raa  not aigvad ;  bntilap- 
pmMd  to  me  lobe  theiumd-^wriiing  of  Bohmt 
f^raaaf,  who  then  noted  aa  aeofatary  to  my  lord 
Lorat ;  hut  it  had  no  name  sobscribed  la  il. 

Att.  Gen.    What  ifaa  tba  impart  «f  ahat 
Antler? 

H.  From-.  The  request  of  the  letter  waa, 
That  I  shouhl  have  gone  to  Perth,  in  orders 
hwm  pretailad  witli  the  geatlemen  who  com- 
manded at  that  place,  to  send  a  number  of 
/arose  10  Inf  eiiness,  in  order  to  make  tbeaisel  res 
maslera  of  that  phM»  by  dislodgiqg  my  Issd 
Jjtm^im^  and  ta  reacuemv  lord  Lorat. 

Aft .  Gen.    Waa  any  thing  dwa  upon  thia  P- 

H*  Fraur.    Nothiog :  TrefiMad  10  da  it, 

VQU  xvm. 


AM.  Qen.  Before  yoa  west  from  Ols^f^ow, 
and  returned  with  the  answer  to  the  manage 
yu  kuA  delifrered  there,  did  you  rooeire  any 
message  from  Mr.  Morray  the  samelHry^  or 
any  naoket  P  and  what  was  it  ? 

H.  Frmter.  Mr.  Norray  prqpaaad  ma  ta 
carry  a  paekel  from  Glasgow  to  Perth. 

Att.  Gen.    Did  he  deliver  you  any  pachet  P 

H.  Frmer.  1  rafoaed  to  tabe  it ;  bscfi^ 
T  told  him,  that  very  probably  hispaidcal  waoli 
reqoiredispalsh;  aadthatlndmyownhanea, 
and  did  not  ioehne  to  ahuae  them. 

Att.  Gen.    Did  yoa^^r  did  you  ftat, 
the  packet? 

H.  Froter.  When  he  told  me 
That  he  had  no  other  peNon  to  oarry  it,  and 
that  it  did  net  reqaira  aispsleh,  1  aaepplad  of 
the  packet 

Att.  Gen.  J>n  yoa  know  whatihal  packet 
eoataiaed? 

H.  FroMer.    I  «ame  lo  hnaw  it  AAerwarda^ 

Att.  Gen.  And  what  w«ra  the  cantanls  of 
it? 

n.  Fraur.  Thers  was  a  separata  Idler, 
diretedto  the  maater  of  Lsvat  oo^,  with  re- 
spect to  the  army;  and  there  was  a. larga 
packet  of  papers,  not  dieeelsd  to  any  pemon, 
bat  which  Mr.  ftlairr^  laid  me^  I  waa  to  deliver 
to  the  master  of  Lovat. 

Att.  Gen.  Do  yon  kaaw  what  that  letler, 
or  packet,  did  contain  P 

H.  Fraur*  Upon  my  Mlvm  to  Perth,  aa 
the  master  of  Liovat  happened  not  to  be  Ihera 
St  that  time,  another  gentleman  and  I  took  the 
freedom  to  open  the  krge  packet. 

Ait.  Gen.    W  hat  did  yon  find  in  it  P 

if.  Fraisr.  There  waa  in  it  a  commission 
of  lieutanant«geaeml  lo  my  lord  Laval,  thst  is, 
in  mjf  lord  JiOvaS's  naaM  ;  and  H  waaigranted 
in  the  name  d*  Jamea  the  8ib. 

Att.  Gen.    What  was  there  in  it  else? 

if.  Fi^oier.  TharewasaaotherooBUimsiQnin 
k,  to  my  lord  Lovat,  of  heulenant  of  aomp 


that  appour  to  ha  aignad  and 
inder? 
It  had  a  suhncriplionand  super* 


jiorthem  cMMly,  granted  m  the  same  manner 

Att.  Gen.  Did 
aealedby  tha  Prsiender ! 

E.Pri 

Att.  Gen.  Waa  there  aoy  thing  ekn  oatt* 
taioedin  that  packet? 

J7.  Fmeer.  Tliere  waa  aiothar  oamniipioft 
to  a  geatlemnn  of  the  nam*  of  Fn«r. 

AtLGem.  What  did  that  oomoiisaion  impart 

to  he? 

H.  Framr.    kwaaa4Mloocl'a  commiwiai. 

AU.Gen.  Do  yog  raosMeet  tp  aihop  it  waa 
made  P  .    ^^ 

U.  Fraur.  The  geotlemap  was«amad  Pra- 
ser:  one  who  was  called  InverUcky,  and  a 
gentleman  of  that  name  was  (ben  acting  in  that 
capacity  among  tlie  Frasers. 

AU.  Gen.  Did  that  commiiskm  <■pp»^^ 
upon  the  face  of  it*  to  be  sigmid  and  aaaled? 
and  by  whom  ? 

BL  Frmer.  YM|itwaaaigiiedaadiesJed  in 
tha  aama  mawMr  a»  4be  olhar  cwninitsima 
ware- 
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AU.  Gen.  Ww  there  any  thing  elfc  u  the 
packetf 

H.Frner,  There  was  a  letter  under  the 
liaod  of  the  Pretender's  son. 

Att.Oen.  To  whom  vras  that  diraeted  r 
'    if.  Unner.  It  was  directed  to  my  lord  Lovat. 

Ait.  Gem.  Was  there  any  other  paper  there? 

JET.  Fraier,  Yes ;  there  was  a  Mter  from 
Jir.  Murray,  Caoieron  of  Lochielf  and  Mac- 
Pherson  of  Clanie. 

AtL  Gen.  To  whom  wasthat  letter  directed? 

H.  Frater.  That  letter  bad  no  direction,  or 
«OTer;  It  was  in  the  laige  corer. 

AtL  Gen.  Were  those  all  that  were  In  the 
laivecoverP 

Zr.  IVajer.  All  that  I  remember* 

Ait.  Gen.  Was  the  larn  cover  addressed  to 
any  body  ?— H.  Fraeer.  No. 

Att;^  Gen.  What  was  th^  reason  of  that  ? 

H.  Frater.  The  reason  giren  me  by  Mr. 
Murray  was,  that  It  was  intended  for  my  lord 
liorat;  but  conM'not  be  directed,  beouise  he 
eoqld  notasoertsin  by  what  title  to  write  it. 

Att.  Gen.  What  was  the  doubted  title  ? 

If.  Fraeer.  The  doubted  title  wu  that, of  a 
^oke. 

Att.  Gen.  Duke  of  what? 

H.  Fhuer.  Duke  of  Fraser,  or  Beaufort } 
Traser,  1  believe. 

Aii.  Gen.  Does  not  my  lord  Lovat's  house 
foby  two  names? 

H.  Frater.  Yes,  by  the  name  of  Castle- 
Downey  and  Beaufort. 

«  Att,  Gen,  Do  you  know,  whether  that  letter, 
thai  was  signed  by  Clunie  MacPberson, 
Lochiel',  and  Mr.  Murray,  was  relerred  to  in 
the  letter  that  was  sent  by  the  Pretender'sson  ? 

*  If.  Fhuer.  I  don't  know  that  it  was. 

^ '  Att,  Gen.  Do  yon  recollect  the  substance  of 

the  letter  from  the  Pretender's  son  to  my  lord 

Lorai? 

"    H.  Frater.  The  substance  of  the  letter,  as 

liir  as  I  can  recollect,  was  requesting  my  Uud 

Lorat  to  come  and  join  with  him  in  person. 

*  Att.  Gen.'  My  lords,  these  are  all  the  qoes« 
tions  we  have  to  ask  of  this  witness. 

'  L.  B.  S.  My  kwd  Lorat,  tho  gentlemen  of 
the  House  of  Commons  have  done  with  this 
"Moess:  would,  youc  kirdship  ask  him  any 
questions  ?  » 

'•    LonI  Luvat.   My  lords,  I  hare  told  your 
lordships  already,  that  1  am  so  ill  that  I  am  not 
*nble  to  speak,  or  to  get  up,  or  sit  down ;  and 
therefore  hope  your  lords  nips  will  indutgo  ose 
•tp  retire  a  uttlo,  and  refresh  myself. 

*  L.  H,  S.  My  hirds,  my  lord  Lovat  desires 
leave  to  withdraw  for  a  little  while. 

Lords,  Ay,  ay. 

•i 

Upon  which  lord  Lovat  withdrew  IbV  a  little 
while:  and  being  returned, 

Lord  Lwat.  I  desire,  that  your  lordships 
wiH  indulge  me  in  permitting  jrour  clerk  tocead 
the  questions  1  would  ask.— ZoiriAr.  Ay,  ay. 
*  Lord  LoKBOt.  ¥fen  not  you  takenjprifioner  by 
the  ktn^s  lorees,  after  the  biltlo^rCulMen  ? 

H.  Fraur.  1  was. 


f. 


Lord  Ldnmt.  Have  you  not  been  in  custody 
ever  since?  and  are  not  you  so  now?    ^ 

H.  Fraier.  I  have  been,  and  1  am. 

Lord  Lovat.  Have  yon  as  yet  obtained  any 
pardon  ?— if  .  Fraaer.  I  know  of  none. 

Lord  Lofvat.  Are  you  m  expectation  of  a 
pardon  from  what  you  shall  depose  airainst  me? 

H.  Frater.  I  will  answer  that  question  very 
reailtly.  I  do  not  expect  punishment  will  lie 
inflicted ;  but  I  assure  your  lordship,  it  is  no 
condition  or  paction  made  with  me. 

Lord  Laroat.  Have  you  ever  had  any  offer 
made  to  you  of  a  pardon,  upon  this  or  any 
other  condition  ^  and  what  was  that  condition  ? 

H.  Frater.  I  have  had  no  offen  made  to  me 
of  a  pardon  upon  any  condition  whatever. 
^  Lord  Talbot.  My  lords,  1  have  taken  a  par- 
ticular account  of  the  evidence  of  this  witness ; 
which  I  beg  leave  to  repeat  to  your  lordsbtps. 
in  the  presence  of  the  witness,  that  in  case  I 
misrepresent  any  part,  he  may  correct  it.  I 
having  been  already  accused  of  unfkirness,  in 
the  manner  of  stating  my  questions.  My  lords; 
the  witness  says,  that  the  men  marehed  before 
the  master  of  Lovat  went  from  Castle-Downey : 
that  he  and  the  master  of  Lovat  followed  the 
men,  and  endeavoured  to  prevail  upon  them  to 
return :  but  that  Barisdsle  prevailed  upon  them 
to  advance,  contrary  to  the  desire  and  advice  of 
the  masler  of  Lovat :  that  my  lord  Lovat  after- 
wards wrote  a  letter  to  them  to  return,  and  that 
they  did  return  :  that  my  lord  Lovat  certainly 
gate  ordere  sometimes,  that  they  abouM  not 
march.  Am  I  right  in  this  state  of  the  evi- 
dence? 

U.  Frater,  Yes ;  my  lord  Lovat  certainly 
gave  orders  for  them  sometimes  not  to  niareh ; 
and,  l  beliere,  he  gave  ordera,  at  other  times, 
for  them  to  march. 

Lord  Talbot.  My  lords,  he  says,  that  he  be» 
heves  that,  at  otner  times,  my  lord  Lovat 
ordered  them  to  mareh :  but,  my  lords,  this 
might  be  only  a  general  report,  without  any 
foundatkm,  as  it  might  be  the  report  of  Barts« 
dale,  in  order  to  prevail  on  them  to  march. 

L.  H.  S.  My  lords,  the  noble  lord  is  in  the 
right,  to  state  the  evidence  to  the  witness,  is 
order  to  introduce  questions,  by  way  of  expla* 
nation ;  but  to  observe  upon  that  evidence  now, 
is  not  regular. 

Lord  Talbot.  My  lords,  all  that  I  mean  is  to 
come  at  the  truth ;  which  I  cannot  do  from  my 
own  knowlOdge.--(Then  to  the  witness:)  You 
have  said,  that  you  have  heard  mj  lord  Lovat 
say,  that  the  conduct  of  his  clan  might  costhiin 
his  life. 

H.  Frater.  I  did. 

Lord  Tathot,  Now,  my  lords,  the  question  I 
would  ask  him,  from  all  this  put  tocher,  is, 
whether  he  did  understand,  by  these  expres- 
sions of  my  lord  Lovat,  that  he  disapproved  of 
the  conduct  of  his  clan  ? 

H.  Frater.  That  my  lord  Lovat  disapproved 
to  me  in  private,  and  that  I  have  heanl  him 
disapprove,  and  oondenm  in  public,  the  con- 
duct of  his  dsn,  is  truth :  that  I  a&rot  bcfere 
AUnighty  Qod. 
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Lord  Tdlhai.  Have  yim  been  emniaed  by 
any  body  relatiog  to  this  trial,  ■ince  yoa  were 
ft  prieooer,  before  yoo  came  to  this  pbce  ? 

H.  Fraaer,  I  have. . 

Lord  TaOoi.  My  lofds,  I  will  b^  tea?e  to 
ask  him,  whether  the  oonfeaaioiia  ne  made 
upon  thfi  ezamiDatioo,  or  the  aoswers  he  gave 
there,  proceeded  from  the  hope  of  a  pardon  P 

If.  JVoier.  I  caoDotaa^  that  I  would  have 
dooe  it,  had  I  been  con? inoed  that  1  aboald 
meet  with  no  mercy ;  though,  at  the  same 
time,  I  had  no  amuranoe  given  me  of  mercy ; 
~  '--^  -  lii^  I  any  promise  of  pardon. 


Lord  TaUtot.  Do  you  believe,  that  your  par- 
don may  depend  upon  the  conaistency  of  the 
evidence  you  ahall  give  here,  with  what  you 
have  aaid  upon  those  former  examii»tiona  ? 

Duke  of  Bedford,  My  lords,  I  do  not  think 
tint  ie  a  proper  question  to  be  asked  of  any 
witness ;  and,  if  it  is  insisted  upon  to  be  asked, 
I  shall  beg  your  lordships  may  adjourn  to  the 
Chamber  of  Parliament,  to  determine  that 
qiiestkm :  And  1  will  there  give  my  reasons 
against  it. 

Lord  TalkoL  My  lords,  I  have  no  partiality 
for  the  noble  lord  at  the  bar :  but  what  I  have 
said  proceeded  from  a  priuciple  of  humanity, 
a  pnnciple  ef  honour,  and  a  principle  of 


L.  H,  S,  You  have  spoken  of  different  orders 
that  were  given  at  different  times :  sometimes 
my  lord  Lovat  ordered  the  a»en  to  march,  and, 
at  other  times  not  to  march.  Qo  you  know, 
of  your  own  knowledge,  of  any  of  these  orders 

H,  Froier,  •  I  have  already  said,  that  I  saw 
an  order  under  his  hand,  for  the  retnniing  of 
seven  companies  of  men  from  Urquhart,  whi- 
ther they  bad  marched. 

L,  H.S,  Whither  were  they  to  return  ? 

if.  Froier,  To  their  own  houses. 

L.  U.  8.  When  was  that  order  given  ? 

H.  Fromr.  In  the  month  of  November. 

L.  H.  8.  What  orders  did  you  ever  see,  or 
hear,  from  my  loni  Lovat,  for  the  men  to 
nMreh? 

.    J7.  Freter,  I  never  saw  any  order  of  my 
lord  Lovat  for  the  men  to  march. 

L.  H.  8.  Then  why  did  you  speak  of  those 
orders? 

H.  Frtuer.  I  have  given  my  reason  for  that, 
that  I  heard  such  ordera  talked  of;  but  that  I 
beard  them  given,  I  never  did  say,  and  never 
will. 

liord  Otfard*  When  my  lord  Lovat  declared 
himself  dissatisfied  with  the  conduct  of  his 
elan,  was  it  for  their  being  too  forward,  or  too 
backward,  in  going  into  rfiiellion  ? 

If.  Frmter.  I  have  said  already,  that  I  have 
heard  him  dissatisfied  for  their  too  great  for« 
wardaess,  and  I  have  likewise  heard  him  dis- 
aatisfied  for  their  too  great  backwardness. 
•  Ait.  Gen*  My  lords,  in  consequence  of  some 
iiuestiona  thai  have  been  asked,  I  h^  leave  to 
know  of  this  witness,  Whether  what  he  has 
aaid  in  evidence  before  your  lordships,  nolwith* 
ataading  hia  having  sskL  it  under  toe  ctrcmii- 


stances  ef  hia  being  now  a  prisoner,  h,  or  is 
not  true  ? 

H,  Fraser.  I  say,  that  what  I  have  said,  la 
literally  foct. 

Att,  Gtn,  Then  I  beg  be  may  iafoim  your 
lordships,  whether,  supposing  be  had  beeft 
called  on  to  be  a  witness,  and  hsd  not  been  a 
prisoner,  but  had  been,  by  virtue  of  your  hird- 
ahips'  summons,  obliged  to  come  befoee  yoo^ 
to  give  evidence  upon  this  trial,  wouki  he  have 
given  any  other  evidence  than  what  he  hath 
given  before  your  lordships  P  ' 

H.  Frtuer,  If  I  woukl  give  evidence  in  any 
case,  it  should  he  the  truUi ;  and,  if  the  truth 
were  such  as  I  did  not  choose  to  disclose,  I 
would  declare  positively,  that  I  would  give  na 
evklence  at  all. 

Att.  Gen,  Were  not  yon  in  so  dangerons  a 
condition  in  point  of  health,  when  you  were  at 
Fort  Augustus,  that  yourlife  was  not  expected  P 
H.  Frater,  At  Fort  Augustus  I  was  past  all 
hopes  of  recovery,  and  at  Inverness. 

Att,  Gen,  During  that  time,  did  not  you 
give,  in  substance,  the  same  account  of  these 
transactions  as  you  have  given  now  P   ^ 

H,  Fraser,  There  were  questions  asked  ma 
then ;  and  the  answers  I  gave  to  them  were 
the  real  truth.  Matters  were  not  then  so  fully 
explicated  as  they  have  been  since.;  so  that 
those  dedaratioDS  were  not  so  complete  as  the 
account  I  have  given  now :  bnt  tne  answers 
that  1  made  there,  were  still  the  real  genuine 
truth,  as  to  those  questions  thst  I  was  asked  $ 
and  so  is  the  account  1  have  now  given. 

Ait.  Gen,   I  beg  he  may  inform  yowt  lord- 
ships, if,  so  for  as  his  examination  then  wenty 
it  was  not  the  same  as  his  examination  is  now  P 
H,  Fraser.  So  for  as  the  examination  waa 
then  extended,  it  was  the  same  as  now.   Trutb 
is  always  the  same ;   it  will  never  vary  from 
itself. 
Ati,  Gen.  Did  you  not  then  expect  to  die,?  , 
B.  Frtuer,    1  expected  not  to  live,  sure 
enoqgh. 

Ati.  Gen.  Was  it  firom  the  condition  yoi| 
were  in  by  your  distemper,  that  you  expected 
not  to  live  P 

H.  Fraser.  It  was  from  mv  wounds,  and 
the  ailments  that  I  laboured  fitider. 

Att.  Gea.  My  lords,  we  have  done  with  thin 
witness. 

A  Lord.  I  beg  this  witness  may  inform  your 
ferdshipa,  if  the  packet  which  he  carried  frona 
Mr.  Murray,  containing  the  papers  that  he  baa 
mentioned,  was  ever  delivered  ?  and  to  whom? 
Jf.  JPf-sMr.  That  packet  was  never  delivered 
to  my  lord  Lovat. 

A  Lord.  I  beg  he  may  inform  your  lord- 
ships, to  whom  that  packet  was  delivered  ? 

k.  Fraur.  When  1  came  to  Perth,  a  gen- 
tleman, who  then  commanded  among  the 
Frasers,  and  I  opened  the  packet,  to  see  what 
it  contamed;  and,  while  i  was  intending  to 
shut  it  up  again,  and  to  forward  it  to  the 
master  of  Lovat  the  master  himself  came  inte 
the  room ;  and  1  told  him  the  freedom  we  had 
used  with  those  lettfia  and  faekets :  Hasaidt 
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that  wfr  ttigfit  always  nat  that  freciiofii)  tmi 
Were  welcome.  Alfthose  papers  which  t  have 
flnentiooed  ta  have  been  coiitoitied  in  that 
packet  were  then  Ivionr  upon  the  tabk  where 
we  stayed.  I  told  tlie  master,  in  ^neral,,  wliat 
they  were  ;  and  he  threw  them  from  htaa ;  and 
there  they  continued  to  Ire  till  1  went  from 
Perth,  to  Sliriingj.  And,  as  that  raarefa  waa 
osadea  little  precipitately,  those  papers,  and 
•very  thingr  else  that  belon^^ed  to  me,  that  were 
in  the  room,  were  thrown  into  my  cloak- bag, 
and  the^  ami  my  doak-bag^  continued  in  my 
poBseastoo  till  some  few  days  before  the  battle 
of  CuthMleB,  when  I  lodged  tbem  m  a  boose 
lit  InTerness,  and  went  myaeK'  ta  the  field  of 
battle.  ' 

.  Then  the  Witoeas,  by  the  direction  of  the 
Lord  High  Steward,  witbdrew. 

Sir  William  Yonge,  My  lords,  The  next 
ipendemaii  we  beg  leave  to  call,  is  lieutenant 
Alexander  Campbell. 

Lieutenant  Campbell  called  inU  Coart. 

i.  H.  S,  My  lord  Lovat,  Have  yen  any  ob- 
jeetran  to  lientenant  Campbell  being  a  witness? 

Lord  I^at.  I  don't  know  him:  I  never 
heard  of  bim. 

-Alexander  Campbell smtotu, 

Sir  W.  Yonge.  My  lords,  we  beg  leave  to 
*sk  this  witness,  whether,  at  any  time,  in  the 
year  1745,  he  went  to  Castle*Downey  ? 

A.Campbell  Yes,  I  did. 

Wr  TT.  Yonge,  About  what  thne  was  it  Hiat 
yon  went  P 

A,  Campbell,  I  don't  remember  parttculariy : 
it  was  some  time  in  October. 

Bit  W,  Yonge,  Upon  what  account  did  yon 
go  there?  "^ 

4.  Campbell,  To  require  some  cattle  that 
were  carried  off  from  some  people  in  the  shire 
ofRoss.  '^ 

8\rW.  Yonge.  By  whom  were  these  cattle 
carried  off? 


A,  Campbell,  By  some  of  lord  Lovat*8  peo- 
ple:  I  don't  know  whether  it  was  done  by  bis 
orders,  or  not. 

^Sir  W,  Yonge,  When  you  came  near  Castle- 
I>owney,  did  you  see  any  nombet  of  araied 
men?— J.  Campbell.  Yes,  I  did, 

Sir  W.  Yonge.  How  were  youreeeired  by 
those  armed  men  ?  with  acclamations  ?  or  ib 
what  manner  ?  and  how  many  were  there  of 
them  ? 

A,  Campbell,  I  cannot  oondeseend  upon  ihe 
number  of  men, 

Sh-  IT.  Yonge.  Bow  were  yon  reeetved  by 
them  ?  with  acchiroations  ?  or  bow  ? 

A,  Campbell,  Yes, 

Sir  W.  Yonge.  How  were  you  teoeived  P  to 
what  manner? 

A,  Campbell.  They  were  all  out  with  their 
arms ;  some  of  tlic  Mae  Leeds  de^^tera  that 
came  from  Iqvemess. 

Sir  W.  Yonse.  How  were  yonrepeircd  tbeiw 
Igr  tbaae  laeti  r  m  wbttoMmoer? 


A,  CumpML  SoDW  of  Ifaaiii  Isok  of  tkeir 
bonnela. 

Sir  W.  Y^nge.  Were  there  wmj  ahoolS}  or 
huzzas,  made  use  of  ? 

A,  Campbell,  Yes ;  aome  of  tbem  did. 

Sir  W,  Yonge.  Upap  whatacGaant? 

A,  Campbell.  Ican'ttdl. 

Sirir.  Yonge.  Did  not  they  say  any  thiag  li 
yon  of  the  reason  of  it  ? 

A .  Cofnpbell.  No ;  they  apaka  notbing  to  dm. 

Str  W.  Yonge.  Did  y  oi>  ga  to  dine  witk  mj 
locd  Lovat,  at  Caatle^fibwney  P 

A,  Campbell.  No;  i  did  not. 

Kir  W,  Yonge.  WerayauaA  Caatle-Dovsej 
with  bim? — A.  Campbeu,  Yea. 

Sir  W.  Yonge.  Had  yo«  any  canvemtiM 
with  my  loni  ^Lovat  there  ? 

A,  Campbell,  Yea. 

Sir  W.  longe.  What  oooversation  bad  yw 
mkk  him  ? 

A.  Campbell.  I  totd  bim,  T  came  to  rei|iiiri 
tbe  cattle ;  and  he  told  me,  the  callle  were  oot 
bvooglit  there  by  bis  order,  bat  biacoa's. 

Sir  W,  Yonge.  My  lords,  the  witaess  had 
halter  go  on  wilb  the  reat  of  the  eoavenatioo : 
I  know  be  can,  without  being  aafced  psrticalar 
qucations  ;  for  I  wouM  ivot  lead  bim. 

A,  Campbell.  I  do  not  renBoaalicr  what  pisieii. 

Lord  Talbot.  My  lords,  I  must  take  aoiioe 
to  your  lordships,  that  I  think  it  is  a  my 
odd  expression  to  aaako  oaa  of  to  a  witooi, 
That  he  had  better  anawer  the  qaastioDs ;  fsrl 
know  he  can  :  it  ia  a  kind  of  thraamniag  the 
witness. 

Sir  W,  Yonge.  Mj  lords,  I  stand  here  u  a 
BStnager,  on  tbia  trial,  for  tbe  Coamoos  of 
Great  Britain  ;  and  1  hope  I  aay  nothiaglliat 
ia  offenaivo  to  your  lordships  ;  and  that  the 
manner,  in  which  I  asked  the  witness  the  qsM- 
lion,  shewed  that  it  proceeded  from  a  fairness 
in  atating  of  it.  M  v  lorda,  I  think,  as  a  oia^ 
nager,  f  aught  to  knaw  wbct  a  witness  can 
say  ;  and  the  whole  te»da«cy  of  what  1  aaid, 
was  advising  tbe  wkneaa,  wi&ont  giviag  your 
lordabips  onnoccssary  trouble,  to  leU  all  he 
knew,  fairly  and  imitartially,  without  tny  being 
obKufed  to  put  any  leading  ^astions  to  bim : 
aiid  1  hope  I  ahall  bare  yoar  lordships'  Iflierty 
ta  go  on. 

L,  H.  S.  My  lords,  every  body  knows,  thai 
it  is  the  oonstant  eoarae  and  usage  of  pariia* 
ment,  that  when  a  ConHBtltae  of  Maaat^  » 
appointed  by  tbe  Houae  of  OaasoioM,  upoa  aa 
impeachment,  it  is  their  duty,  to  examine^  aorf 
they  always  do  examine  tba  witnesses  heture- 
band  :  and  the  same  method  ia  used  by  proae^ 
ctttors  for  the  crown,  opaii  kidietmeats.  If 
this  waa  not  4one,  it  would  be  impesaibie  M 
know,  whether  a  witneaaoonM  speak  Baatenaliy 
to  tlie  foots  in  qoestiCD,  or  not 

Lord  Talboi.  My  Icida,  tboi^  tbey  ait 
managers,  I  am  a  judge.  1  have  as  high  a  ve- 
neration for  tbe  represeotativea  of  this  fiagdom 
as  any  man  in  tbe  woHd ;  i  sat  some  tiaM 
among  tbem  myself:  bat  I  am  sors^  lay  Mi» 
tbe  repfeseotativoa  of  Engtand  do  not  deairs  a 
httgtiafeflNiyfeofMMd  lo^  wtinsmfll^^f 
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ttevi  tbmtoinff.  Jkad,  my  lord9»  1  look  the 
«x|^reMioQ  nvd  by  the  vaumigff  in  thii  lifM. 
The  ezpiMBioo  was*  That  he  bed  better  «|^k ; 
which,  1  apprabeed,  waa  aa  BMicbi  aa  to  aay, 
That  if  be  beptd  for  imnrey,  be  nwt  tell  it. 
My  lords,  I  deeira  a  Ibir  exaaaiBarien,  that  I 
may  form  a  true  judfiaeat.  BIy  bonoor  de- 
pends udoa  it 

X.  H.  S.  My  lorda,  1  deaire  Ibis  may  be  for- 
ban.  It  IS  ny  dii^  !»  actpiainl  yoor  lard- 
abipa,  thai  it  is  irr^gvlar,  aiid  contrary  to  aU 
liilea  of  pvoeoadiog.  The  bODoanUe  maaaf  er 
ezphiioedhia  wonU  m  a  very  proper  aad  candid 
nanncr,that  he  tiHMigiil  it  ivaa  faiffor  in  him  to 
aak  the  wiliMaa  goMMd  qnestiena,  to  deelare 
wbal  be  knew  of  the  foot,  than  any  pariioular 
questions,  which  might  tend  to  lend  kirn  ;  and 
im  waa  in  the  right. 

Att,  Gen.  My  lords,  in  order  to  clear  op  tbia 
aaalter,  1  bef  knee  to  aak  the  witaem,  whetker 
be  is  now  a  prisoner  ? — A.CampbelL  No. 

AH»  Gen,  Were  yon  ever  a  priaeocr? 

A,  CmnpUiL  Yes ;  I  was  a  prisoner  with 
the  rebels. 

Att.  G9U.  Had  y«u  tken  tke  king's  onm- 
■aissioD? 

A,  Campbell.  Yes ;  when  I  was  n  prisoner. 

Att,  Geu,  Were  yon  engaged  in  the  king't 
behalf  against  Ike  roMs,  wlien  ystt  were  taken  P 

A.  Campbell,  Yea. 

tSir  W.  Y<mge.  Yam-  lordslupa  now  see,  that 
the  witness  is  no  prisoner,  nor  under  any  lerrer 
or  appcekensien,  but  has  now  tlie  king^  com- 
missien  in  kia  pocket ;  and  thereliwe  i  beg 
lesnre  to  aak  kim,  Wkat  the  conversation  was 
that  paaaed  between  my  lord  Lovat  and  hkn 
about  the  cattle? 

A,  CaiBpbeU.  As  I  did  not  expect  to  be 
rallied  here  aa  a  wilneta,  aa  I  do  not  rememker 
wrimt  paaaed  upon  tkal  oeoaaioa. 

Sir  W,  Yonge,  Uifl  my  lerd  Lotat  persnade 
joo  to  join  tke  rebels  or  aol  P 

A.CampbeU.  He  did  not. 

Sir  W,  xbnge.  Did  he  any  nothing  to  indueo 
3FOotoit? 

A,  Campbell,  He  said  nothing  at  all  to  in- 
dnce  me  lo  join  tbem* 

8ir  ir.Foii^e.  OrbsasonP 

A.  Campbell.  No. 

Sir  IF.  Yoiige.  My  Isrdi,  I  don't  know  wbe- 
ther  it  be  ao  proper:  bnt  have  you  never 
said  so? 

4*  Campb$U,  N» ;  I  never  did  say  so. 

Mr.  Noel,  My  lords,  I  beg  leave  to  aak  bimi 
Whether  any  dnoaumo  umaed  between  my 
k>rd  Lovat  and  bim  taaebiog  tke  rebelkon  P 

A,  CempktU.  Yen. 

Mr.  Noel.  Pray  teU  my  lords  whM  that 
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A.  CampbelL  He  said,  hia  aoa  waa  engaged 
m  the rsbeHioB,  naftim;  and  that  ho  waa  a 
very  loyal  person. 

Mr.  NoeL  My  loida,  ^tefaave  dons 


L.  H,  S.   Mv  lord  Lovat,  WooU  yon  ask 

m  witaen  any  onaatiboaf  ' 

hatdLfmai.  No;  1  hun nn  pmiMMML  mj^ 


krd,toaaktkiswiloesa:  I  never  aaw  kim  ha- 
fore  in  asy  kle. 

Then  the  witness,  by  direction  of  the  Idtrd 
High  Steward,  withdrew. 

Mr.  hiftieltbn.  My  lords,  the  nast  witnem 
we  shall  produce,  is  Peter  Fraaor,  Intor  of 
BeUoArom. 

Ftter  Fraur  was  called  into  court 

Lord  Lovat.  My  lonk,  I  have  a  mnterial 
omeetion  to  ibis  witnaw.  He  ia  m^  tanaol  in 
all  tbal  be  peasessoa. 

L.H.S.  Wottkl  your  Ur^bip  aak  him  tkal 
qaestioii  P  Or,  wouki  yon  prove  it  upon  him  by 
witnesses  P 

Lord  Lovai.  I  humbly  think  he  will  not 
deny  it.  If  he  does,  I  have  witnesses  to 
prove  it. 

Att.  Gen.  My  lordb,  I  beg  tbo  nobis  Wid  at 
tlia  bar  saay  explain  what  ko  meana  by  say ing» 
if  be  denies  it,  that  he  baa  witnesses  to  prove 
it;  for,  if  Ibo  noblo  lord  puts  it  to  the  oatk  of 
tke  witnew,  and  ke  denim  it,  tiien  he  eaaoot, 
without  the  consent  of  the  Qommomf  call  a 
witaem  to  prove  it. 

X.  U.  S.  My  lorda,  thenile  ia»  that,  vpon  an 
oijectioo  made  to  tke  coaspoteney  of  a  witneHi 
the  party  objecting  may  either  put  it  to  tko 
oath  of  the  witness  produced,  or  call  witnesses 
to  prove  it  If  be  puts  it  to  ibe  oath  of  the 
wiinem  produced,  then  ko  ia  concluded  aa  to 
the  point  ot'  competency,  by  tho  aaawor  be 
gives  to  it,  uolem  the  other  side  cossonta  to 
wave  that.  My  lerd  Loval,  Do  you  cbooao  to 
pot  this  to  the  oalh  of  Peter  Fraaer,  or  to  mtU  a 
witness  to  |Mnove  it  ? 

Lerd  Talbot.  My  lords,  1  desire  to  kqow,  if 
this  witness  should  deny  it,  whether  my  Wrd 
Lovat  may  not  give  evidence  of  tbia  man's 
Iwing  bis  tenants  whoa  he  cornea  upon  kia 
defence. 

X.  if.  A.  Gentlemen  of  tho  Houao  of  Com- 
mons, You  hear  what  the  noble  lord  sayo} 
what  do  yott  sav  to  it  P 

Att.,  tree.  My  lords,  to  ho  sura  my  lord 
Lovat  may  give  such  proof  by  way  of  objoetion 
to  the  credit  of  the  witnaw ;  wit  noA  to  kin 
competency. 

L.  a.  S.  My  lord  Lovat,  Do  you  ehooaoiiow 
to  put  tkis  question  to  the  oiAb  of  tke  witoaai 
himself,  or  tocali  a  witoesa  to  prove  it  ? 

Lord  Lovat,    1  will  put  it  to  his  own  oath. 

Then  the  witness  was  sworn  upon  a  Yoira 
Dire. 

Lord  Xm^.  My  lords,  I  desuw  to  ask  bm% 
Wkertier  or  no  Ike  Imida  he  poaamata  ort  tol 
myJaoda? 

P.  JVairr.  Ym ;  they  are  i  I  poaiem  4be«i 
b  virtue  of  my  Aepkowa'  right,  who  hol4  0  tock 
under  my  lord  Lovat. 

X.  if.  8.  H^iwdoydu  kold  tkam  in  vtrtoiaof 
your  Mphews  p    Is  it  aa  tkoir  manager,  tat 

tutor  P 

A  LonL  Mv  lorda,  t  will  ki^  leave  to  ask  a 
^nettwn to  expUtt tkM|  wkiokk^  WkotkMM 
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Bbtbe  witDMs  pays  tte  renli  of  thoM  llmdii  to 
my  lord  LoFat's  chamberlain  or  atewavd  P 

P.  Fraser,  1  do. 

tiord  Lovat.    Bo  yoa  pay  any  part  of  that 
rent inyoor own  right? 
'   P.  JFroier.    No ;  I  do  not.    1  only  pay  it  in 
Wrtae  of  my  nephews,  as  taking  care  of  them. 

An,  Gen.  My  lords,  the  question,  which  the 
noble  lord  at  the  bar  has  now  put  to  the  witness, 
is  that  which  1  intended  to  have  put  to  him  ; 
trbich  is,  Wbetbeir  he  holds  any  lands  in  bis 
•WD  ^ht,  or  only  as  tutor  P  He  has  told  your 
lordships,  that  he  holds  none  in  his  own  right, 
hit  only  as  tutor  to  his  nephews. 
..  Mr.  lAftteUim,  My  Iqrds,  we  pray  the  wit- 
ness may  be  sworn  in  chief. 

,  Peter  Frater  sworn  in  chief. 

Lord  Lovat,    My  lords,  I  beg  to  ask  him, 
Whether  he  does  not  hold  a  tack  of  land  within 
the  kyrdship  of  Lovat,  of  Aird,or  Stratharrick  P 
«  P.  Frater.  I  do  not 

Mr.  Lytttltcn,    I  b^  this  witness  may  in- 
ftrm  your  kmlships,  IVbeiher,  in  the  year 
t745,  he  was  at  my  lord  Lorat's  hoose  at 
Castle  Downey  ? — P.  Fra$er,   Yes;  1  was. 
.  Mr.  tj^ttUon.    And  whether  he  remembers 
to  have  seen  any  of  my  lord  Lovat's  men  ren- 
desmus  there  snout  that  timeP 
P.  Friuer.  Yes ;  I  did. 
Mr.  LytteUim,   Did  yon  see  afay  of  the  offi- 
cers that  headed  those  men  go  to  my  lord 
Lovat's  house,  and  coorerse  with  him  there  P 
P.  Frater.  Yes;  I  did. 
Mr.  LytteUon.    Whom  did  yon  see  there  P 
'   P.  Frater.  Simon  Fraser  of  Mac  Leod. 

Mr.  LytteUon.  Did  he  talk  to  my  lord  Lonrt 
tbout  the  regiment  P  or  ask  any  orders  from 
kim  P  . 

P.  Frater.  I  ncTer  heard  him  say  any  thing; 
only  that  my  lord  Lovat  desired  him  to  go  to 
their  colonel :  that  is  all  I  heard. 

Mr.  lAfttelton.    Whom  did  he  call  their  co- 
lonelP 
P.  Fraur.  His  son,  the  master  of  Lorat. 
Mr.  Lytielton.    How  came  he  to  be  their 
colonel  P    Had  not  the  lord  Lorat  the  absolute 
power  orer  his  clan  P 

P.  Frater.    Yes ;  he  had. 
'  Mr.  LytteUon.    Do  you  imagine  or  believe, 
that  the  master  of  Lsrat  could  hare  carried  the 
Frasers  into  the  rebellion,  if  his  father  had  been 
against  it  ? 

,  P.  Frater.  No ;  be  could  not ;  I  am  sure  he 
could  not. 

Mr.  LytteUon.  Had  the  master  of  lior at  any 
manner  of  foundation  to  think  heoould  raise 
the  men  himself?  Or  did  he,  at  hb  own  charge 
or  cost,  pay  those  men  when  they  went  into 
thefebellionP  Or,  had  he  money  to  do  it? 

P.  Frater.  I  suppose  he  hiud  no  money  of 
bir  own. 

Mr.  iMtteUon.  Who  do  yoa  think  fomished 
bimtwith  the  money  necessary  Ibr  that  pur- 
pose  P 

P.  Frater.  Really  T  know  nothing  ef  the 
Money :  I  saw  no  menf  y  glrcii. . 

4     . 


I      Mr.  LytieUm.    Do  you  know  anytiiiQg  of 
Barisdale's  keeping  e  psrty  of  men  upon  my 
lord  LorafsgnranaP«^P.!F'rawr.  Yes. 
Mr.  L^tdUm.  Whatwerethsy  todoP 
P.  Fra»er.  To  orerawe  the  eoontry. 
Mr.  LytteUon.  To  do  what  P 
P.  Frater.  To  rise  in  arms. 
Mr.  LytteUon.    In  arms  for  whom  P 
P.  Frater.  For  the  Pretender. 
Mr.  LytteUcn.    Had  he  got  any  of  them  te 
rise  in  arms  then  f-^P.  Frater.  Yes. 

Mr.  LytteUon.  Did  he  make  any  of  my  lord 
Lovat's  raaals  rise  in  arms  at  that  time  P 

P.  Frater.  Theyetayed  in  the  cooBtiytill 
they  saw  aome  of  the  men  did  conrene. 

Mr.  LytteUon.  Do  you  know  of  any  bndy '• 
giving  the  men  any  cattle  or  meal  P 

P.  Frater.  Yes:  My  k>rd  Lorat  gare  them 
some  cows. 

Vir.  LytteUon.  To  whose  bmdP    Tofiaris* 
dale's  men  P 
P.  Frater.  No;  to  my  lord  Lorat's  naen. 
Mr.  LytteUon.    Those  that  joined  with  Ba- 
risdale? — P.  Proser.  Yes. 

Mr.  LMttelten.  Did  you  see  Barisdale  eoa- 
rerK  with  my  lord  Lovat  then  P  * 

P.  Frater.  Yes;  1  did. 
Mr.  LytteUon.    Did  my  lord  Lovat  know 
that  he  was  then  in  the  rebdiion  P 
P.  Frater.  No  doubt  of  it. 
Mr.  LytteUon.    Did  he  wear  any  mark  of 
distinction  to  sliew  it  ? 
P.  Frater.  He  were  a  white  coekade. 
Mr.  LytteUon.    Do  you  remember  any  pert 
of  the  conversation  between  Barisdale,  Mae 
Leod,  and  my  lord  Lovat,  eondeming  my  lord's 
declaring  openly  for  the  Pretender  P 

P.  Fraeer.  I  remember  one  day,  that  Alex- 
ander Mae  Leod  said^  that  all  woold  be  well,  if 
my  lord  Lovat  would  poll  olf  the  onaak?  urai 
which  my  lord  Lovat,  by  way  of  reply,  potted 
oif  bis  hat,  and  saul.  There  it  is  then. 

Mr.  LvtteUon.    What  did  that  con versaltoa 
lebte  to  r— P.  Fraier.   I  heard  no  more  of  it. 
Mr.  LytteUon.     What  were  they  talking 
abontP 

P.  Frater.  I  only  heard,  that  he  said,  All 
wonid  be  well,  if  my  lord  Lovat  woukl  poll  off 
the  mask. 

yit.  LjftteUon.    What  did  that  con  venation 
neanP  w|iat  meant,  All  woold  be  well  P 
P.  Fraur,  I  can't  tell. 
Mr.  LytteUon.    Whkt  did  my  lord  Lovat 
mean  hy  pollmg  off  hb  bat  P 

P.  Frater.    All  that  they  said  was.  That  aH 
woiild  be  well,  if  my  hud  woold  pail  off  the 
mask :  upon  which  my^  lord  Lovat  palled  off 
hb  hat,  and  aatd,  Here  it  b  then.     /     . 
Mr.  L^ttelton.  Did  he  throw  hia  hat  down  f 
P.  JWuei^.  I  did  not  see  that. 
Mr.  I^teUon.  Did.  my  kird  Lovmt  ofihr  yoo 
to  be  an  officer  ? 
P.  Frater.    No ;  he  never  did. 
Mr.  LytteUon.  My  tords,  we  have  done  with 
tins  witness. 

L.  H.  S.  My  lord  Lovat,  Weuld  yoa  ask 
tins  vitiiess  ai^y  qneitiotti  P 
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LontXoaBt,  W«i«  yoaemnlMiiallnYV- 
nets?  nod  by  wboM?  nd'WtiowwellMpai^ 
•MtyouMnr  tlwTO^ 

P.  J'fMer.  I  WM  extviiMd  at  Inwwmwm 
betbra  one  KUraTOck :  he  wti  a  depute.  Aad 
I  WM  exuBined  before  my  lord  LoudoD. 

Lord  Lavat,  Were  yon  examined  apon  oath  F 

P.  IVojer.  Yes :  I  was  summoned,  and 
strictly  deponed. 

Lord  lifvat.  Upon  oath? 

P.  FtQ$er.  Upon  oath. 

Lord  Lowkt.  Who  were  the  penons  yon  saw 
at  Inverness,  when  you  were  examined  ? 

P.  Fraur,  We  were  examined  but  one  by 
ene.!  as  soon  as  one  was  examined,  another  was 
csilied ;  and  no  other  peiaon  beard  what  the 
esaminations  were. 

Lord  £oMil«  Who  wen  present  at  the  exa* 
minations  f 

P.  FrMter,    Lord  London,  Kilrafook,  and  a 


Lord  Lavat.  At  what  time  were  yoa  exa** 
■Mosd  at  Invemcas  P 

P.  Fnster.  1  don't  remember  the  day  of  the 
month,  indeed. 

Lord  jLoeal.  What  month  was  it  f 

P.  FroHr,  It  was  in  Janaary ;  the  latter 
cud  of  Janaary. 

liord  Lovat,  In  Jannary  lastf 

P.  FraUr,  Yes,  in  January  last. 

Im  H*  S,  Yon  say  yon  were  at  Castle  Dow- 
ney in  1745,  and  saw  all  the  men  randesvous 
there:  In  what  month  was  that? 

P.  IVoMT.  In  November. 

Then  the  prisoner  begged  leave  to  withdraw 
St  little :  which  was  granted ;  and  he  soon  after 
returned  to  the  bar  again. 

Itr«  LegM*  The  next  witness  we  shall  call  is 
Jobtt  Faiqubar. 

At  the  Prisoner's  request,  he  was  sworn 
«pon  a  Voire  Dire. 

Lord  Xonof.  Are  yoa  tenant  to  me? 

X  Fatyuhar.  Now 

Lord  LePBut.  What  is  year  name  P 

/.  Fiuyuhar.  John  Farquhar. 

Lord  LomU,  What  employment  are  yoa  of? 

/.  Fmrquhar,  1  waa  servant  to  Mr.  Hurray. 

John  Farquhar  sworn  in  chief. 

Mr.  Legge.  My  lords,  we  propose  to  cxa* 
oaioe  this  witness  to  the  steps  taken  by  my 
lord  Lorat  subsequent  to  the  battle  of  Colloden, 
in  .order  to  revive  and  restore  the  Pretender's 
(saose  in  ficodand. 

Mr«  2^MM.  Were  not  vou  servant  to  Mr. 
Murray  oiBroughton? — J.  Farquhar^  Yes. 

Mr.  Xme.  In  what  capacity  did  yoa  serve 
^hn  f^^rfarquhar.  I  was  his  grpom. 

Mr.  Leg£e,  For  what  spade  of  time  did  yen 
nerve  hinaF   From  what  time,  and  to  what 

J.  Farquhar.  From  Miebadmas  till  the  9tfa 
cf  June  last. 

Mr.  LfggM^  In  what  year  ? 
/.  Farquhar,  In  1746. 


Mr.  Ligge*  Was  there  a  meetinf  of  the 
chieftains  in  the  reb^  army  after  the  nattle  of 
Culloden  ? — /.  Farquhar,  Yes. 

Mr.  Legge.  When  was  that  meeting  ? 

J.  Ferf  ttAar.  On  the  lOth  of  May  last. 

Mr.  Legge,  Who  were  the  persons  that  omI 
en  that  oeoasioaP 

J.  Farquhar*  Mr.  Mnrray  of  BroogfatoQ« 
Lochid,  young  Clanronald,  Cameron  orDon- 

rllon,  doctor  CaoMron,  and  several  others.that 
did  not  know,  and  my  lord  Lovat :  They 
met  at  the  iabnd  of  Mortlaig.  • 

Mr.  X^e.  Did  yoa  hear  of  any  French 
ships  having  landed  any  money  iu  Scotland 
then  P'J*  Farmihar,   Yes. 

Mr.  Lefge,  Upon  what  day  did  you  h^ar 
that  they  faibded  that  money  ? 

J.  Farquhar,  Upon  the  4tb  of  May. 

Mr.  Legga.  What  did  you  imagine  was  the 
subiect-matter  of  the  meeting  you  mentioned  f 

X  Farquhar.  In  order  to  have  a  second 
gathering  of  the  rebel  army. 

Mr.  Legge.  Did  you  hear  any,  and  whiMk 
orders  given  to  any  oody,  and  to  whom,  upon 
that  occasion  f 

J,  Farquhar.  There  was  an  order  lor  the 
men  to  be  gathered  together  at  a  place  called 
Olenmany.  ' 

Mr.  tegge.  Who  were  the  persons  that  gave 
those  orders  ? 

J.  Farquhar.  There  wsa  Lochiel,  and  the 
several  other  persons  that  were  present  at  thf 
nieeting. 

Mr.  Xe^ge.  How  did  lord  Lovat  behave  o« 
that  occasion  P  Did  heexpress  any  satisfaction 
en  that  head  ? 

J.  Farquhar.  He  was  present  during  all  the 
time  I  was  there. 

Mr.  Legge.  Did  he  say  anv  thing  about  the 
number  of  men  that  were  to  be  raised  f 

J.  Farquhar.  The  next  morning,  when  the 
parties  were  going  away,  my  lord  Lovat  said» 
they  had  no  need  to  fear ;  and  he  did  not  doiibt 
raising  8  or  10,000  men  presently. 

8ome  lords  desired  the  last  anawer  to  be  re* 
peated :  which  was  accordingly  done  by  the 
witness,  as  follows : 

J.  Fcir^iiAer.  The  next  morning,  when  the 
parties  were  going  away,  lord  Lovat  said,  that 
there  was  no  need  to  fear ;  for  that  he  did 
not  doubt  to  raise  8  or  10»000  men  presently  ; 
and  that  those,  with  the  Highland  men,  would 
be  able  to  6ght  the  elector  of  Hanover's  ^ps'. 
Uesaidthia  to  Locbiel's  officers :  when  they 
embraced  each  other. 

Mr.  Le£ge.  Had  my  tord  Lovat  any  of  his 
own  otan.  there? 

J.  Farquhar.  Yea :  he  had  some  of  them  to 
wait  upon  him. 

Mr.  Legge.  Were  they  armed  ? 

J.  Farquhar*  Yes,  with  swords,  dirks,  ani 
pistols.  f 

Mr.  Ltgge.  Did  they  wear  any  mark  of 
distinction  in  their  hats  ? 

J.  Farquhar,  Some  of  them  had  sprigs  ot 
yew,  and  such-like  things,  in  their  hau  ;  bj 
which  they  were  known  to  be  of  that  party.  ., 
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Mr.  Legge.  Did  yoa  bear  mr  Iml  Lbrat 
CKprtw  anj  withes  tlMt  bt  hM  johwd  tMr' 
wrtny? 

J.  Par^Jbr.  He  md,  'be  wisfaed  to  G»d  he 
had  jeieed  tlie  ^rioee,  u  be  oaHed  hka^  at 
finl  «i4ieB  hecvne  over. 

Mr.  Legge,  Wbtle  yoa  weve  tbera,  did  ye« 
hetf  fbe  f^efeDdet^^i  beallb  dnmbP 

/,  fbr^wA^r.  Yea. 

Mr.  Ltgge.  By  wbeteiileer  thief 

J.  fVifTiiAer.  By  Ibe  Me  of  pnwce  Cbaiiea, 
to  ibe  youDg  ooe. 

Mr.  Le^c  And  whet  titie  did  they  gm  to 
ase  eea  ODor 

J.  FarguFuiT.  The  tHle^f  Jemeatheeiglitb. 

Mr.  l^gge.  Who  were  the  peraona  that 
draok  it  ?  Did  voo  beer  my  lord  liorat  drak 
itf—J.  Jaf^ttinr.  Yea. 

Mr.  Legge.  Pray  how  loog  did  tWa  ooencil 
laatr 

/.  Faf^eAer.  Fron  nighttill  neiBtneriiieg : 
I  waa  there  frooB  two  o'clock  till  ten  in  te 
«Bemiiy|t. 

•  Mr.  Leggt.  Yon  fveiitioo  the  Frenoh  mo- 
tiey 'a  being  landed  on  the  4th  of  May ;  de 
3roo  know  any  thing  of  the  diapoaMen  of  aoy 
ffert  of  Ibat  money  r*-^/.  Bitrqiihur,  Yea. 

Mr.  Legg^,  To  whom  waa  it  given  P 

J.  Ar^tiAer.  To  the  ottoera  of  the  aebel 
army. 

Blr.  Legge.  For  what  purpoae  waa  it  giren 
them?  ' 

J.  Farguhar,  For  a  second  gathering  of  the 

•  Mr.  Legg€»  Do  yon  knew  w4iat  waa  the 
general  resolution  that  that  coubcM  caeoe  to  ? 
or  what  was  Ibeir  determination  ? 

J,  Farguhar.  That  they  wooM  aaaemUe  a 
fiody  of  the  seyend  elana  In  naKh  aoutb,  ao 
lar  aa  I  tmild  conjectore. 

Mr.  Legge.  Vivy  ^  yen  ^DonjeoNne  that  P 

J.  Farqukar,  i  beaad  it. 

Mr.  Ixgge.   Did  yon  hear  of nny  esfeota* 
lion  of  further  assistance  iirom  Franoef 
'    J.  Farguhar,  Yes. 

Mr.  liggt.  What  tHnnber  of  men  did  yea 
expect? 

/.  Farguhar.  I  tfid  not  hear  any  particular 
ntmber  mentioned ;  •hot  we  especled  a  vcok* 
Vbroement 'every  day. 

.Mr.  Leggt.  WbeveVwaa  the  fendeBToas  to 
)i8Te  been  P 

S,  Farguhar.   At  Glennaany, 

Mr.  Legge.  Did  they  meet  there  P 

X  Farguhar.  Yes ;  several  of  fbem. 
'    Blr.  {Legge,  "What  do  jrou  thiaAc  pveveoted 
the  rest  of  them  from  meeting  there  P 

J.  FargviUn'.  Vhe  king's  troopa. 

Mr.  Legge.  My  lorda,  we  have  done  wl4i 
this  witneaa. 

Lk  S.  S.  My  lord  Lovat,  will  yen  aak  Ibis 
witness  any  questions  P 

Lord  Lavat.  -ff  ere3roa  takeonwannflfr  by  the 
fdn^s  foroea  P— /.  Farguhar.  No. 

Lord  Lavat,  Do  ^on  knoi^  whelber4he 
aaone^r  that  came  oveririMn  Franee  in  tbeebip, 
was  given  to  Mr.  fifurray  f 
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J.  Fargmkmr.  I  oaniiot  tell.  Mr.  Mmby 
waa  there  when  tlie  aaaney  «nme. 

A  Lord,  Do  you  know  at  any  asore  meet- 
inga  thaa  one  between  iiocbiel  and  lord  JLoratP 

J.  Fargmkar.  No. 

Then  the  witness,  by  the  direction  of  fbe 
Lord  High  Steward,  withdrew. 

Mr.  GrenvUle.  My  lords,  tlie  next  witness 
we  beg  leave  to  call,  la  Charles  Stuart. 

Charki  Stuart  called  into  Oeait. 

L.  H.  S.  My  lord  Lovat,  have  yon  any 
oljection  to  thia  witness  P — Lord  Lirvat,  No. 

CharleM  Stuart  ssrorn. 

Blr.  Greatilie.  My  lords,  wwiiegthis  wit« 
ness  may  inform  yoqr  lordsbipe,  whether  he 
remembera  the  battle  of  CoUeden? 

C.  Stuart.  Yes. 

Blr.  GrensaiUe.  Did  voo  go  witb  Bic  Mnr> 
ray,  the  Pretender's  son^s  secretary,  after  thai 
battle,  to  MoftlaigP--^.  Stuart,  Yea. 

Mr.  Grenville.  Was  thevea  aaeetiagtlMsa 
of  any  of  the  rebel  «ffioem.?—C.  Stmr^.  Y«s. 

Mr.  Grenville.  Who  were  proaeattP 

C.  Stuart.  Theae  w«ee  Loefaid,  Claaeaald, 
Baiisdaie,  andeejvecaleiherB. 

Mr.  Grenville.  W/9M  my^ord  Lesrat  theraP 

C.Stuart.  Yea,  bewaa^there. 

Mr.  Grenville,  Where  were  fh«y  P 

a  Stuart,  in  a  iittle  but. 

Mr.  Oremnliei  Weee  yon  in  Ike  room  with 
them  P— C.  Stuart.  Yes,  J  waa. 

Mr.  Grenville.  Did  yoa.hearairhat|iaBBed  in 
the  room  P  If  you  did,  please  to  give  my  lorda 
an  account  of  what  passed  there. 

C.  Stuart.  Loehiel  and  Mr.  Murray  of 
Broogbton  came  there,  where  they  met  with 
my  load  Lovat,  and  several  other  ef  ifae  Ifif  b- 
land  chieftains.  They  wanted  to  creale«a  ea« 
soeiation  for  re-assembling  the  men  together, 
in  order  to  procure  a  peace,  or  terroa  of  sur- 
riender  with  the  duke  of  Cumberland,  or  to 
atand  it  out  Mo  the  last.  Mr.  Murray  ordered 
me  to  draw  up  the  articLea;  wbtoh  i  wrate: 
And  it  waa  a^ed  by  every  chief  that  was 
there. 

Blr.  GrentiUe.  ttd  imy  ioid  Lmaleign  it  P 
,C.Stuttrt.  Bki;  aillbut  be. 

Mr.  Grenville.  Was  it  propaeed  to  him  to 
sign  it? 

C  Stuarts  VeSyVt  waa;  aad  ha  woold  niL 

Mr.  Greafoille.  What  waa  she  fnrpart  of  it  P 

C.  Stuart.  ¥hat  they  wiere  io  aaaeSsUe 
again  in  ten  daya,  in  order  to  pvoctteeSerms  sf 
peace  from  the  duke,  or  stand  it  onttoSbe  laal. 

Mr.  Qrtmtille^  What  siomher  ef  lasers 
WOK  propaeed  te  beiwsed  P 

C.  mu»rt.  1  think  thaae  erdeurdiaadred. 

Mr.  G«vn«a^/e.   Did  any^mdyninaeptakeAr 
IbeFmaeraP 
.    C.  «ltterC.  IlbiakXiaehiel4lii. 

Mr.  GrenvUle.  At  whose  request  did  beaw- 
dcstake  Aw  the  F«aaa«s.P 

C.  Stuart.  When  it  waa  proposed  ia  m  Jodl 
Lovat  to  sign  the  paper,  be  aaia»  J»a  aanuMttot ) 
and  desired  Lochiel  to  aoawer  for 
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Mr.  QrentUk.  What  did  be  say  about 
Locbieir 

C.  Stuart,  He  desired  Lochiel  to  igiswer  for 
kiiion. 

I    Mr.  GrenvHie,  Bid  he,  or  did  he  not,  ao- 
sirerfbrbtm? 

C.  Stuari.    I  cant  tell. 

Mr.  OfenvUie*  What  reasoo  did  my  lord 
Lovat  ^ve  why  he  woi^ld  not  sign  the  paper 
hiineelt  P 

t.  C.  Stuart,   I  dooH  remember  he  gave  any 
reasMiD. 

Mr.  Orenville.  Do  yoa  remember  any  ex* 
premoDB  made  ase  of  by  my  lord  LorattheD? 

C.  Stuart.  No. 

Mr.  Grenviiie.  Waa  there  any  money  given 
then  to  any  of  the  chieft  of  the  clan  P 

C.  Stuari,  Yes,  to  all  of  them. 

Mr.  Oretnille,  Who  delivered  it  to  them  f 

C.  Stuart.  I  did. 

Mr.  Orenviile,  Was  there  any  deliTered  to 
my  lord-LoratP 

€.  Stuari,  No,  not  to  him ;  bnt  it  was  given 
to  some  of  the  persons  aboot  him :  I  don't 
know  whether  it  was  his  servant,  or  no. ' 

Mr.  GrtnviUe.  Was  he  my  lord  Lovat's 
servaot  P 

C.  Stuart,  I  don't  know :  fle  wss  a  person 
about  him. 

Mr.  GranvUie,  For  what  was  it  delivered  P 
For  what  purpose* 

C.  Stuart,  For  the  master  to  raise  the  men 
against  the  time. 

Mr.  Grenville^  You  saw  the  money  given, 
and  were  the  person  that  delivered  it  ? 

C.  Stuart,  I  did. 

Mr.  Grenvilie,  How  mneb  was  there  of  it  P 

C.  Stuart.  Seventy  or  eighty  pounds. 

Mr.  Grenvilie,  How  came  you  by  the 
immey  P 

C,  Stuart.  I  got  It  from  Mr.  Murray. 

Mr.  Grenvilie.  What  money  was  It  P 

C.  Stuart.  Fart  of  35,000/.  that  was  landed 
some  days  before  from  France. 

Mr.  Grenvilie,  Was  my  loni  Lovat  present 
when  the  money  was  delivered  ? 

C,  Stuart.  Yes,  he  was. 

Mr.  Grenvilie.  Did  he  obiect  to  any  thing 
that  was  done,  but  to  the  signmg  of  the  paper  P 

C.  Stuart,  I  don*t  remember  he  did. 

Mr.  Grenvilie.  Was  the  money  that  waa 
given  in  guineas,  or  in  louisd'ora  P 

C:  Stuart.  Itwasallinlouisd'ors. 

Mr.  Grenvilie.  Was  there  any  thing  said 
about  a  neutrality  thenP 

C.  Stuart,  J  think  my  lord  Lovat  said,  that 
be  was  a  neutral  person;  so  would  have  no 
concern  in  it. 

Mr.  Grreni9t7/e.  Do  you  rememherMr.  Mur- 
ray's being  at  Arissig  P-^C.  Stuart.  Yea, 

Mr.  Grenvilie.  Did  he  receive  any  letter 
there  from  a  captain  of  any  guard  that  my  tord 
liOVttlhadP 

C.  Stuart,  i  saw  a  man  come  from  the  bouse 
where  my  lord  was;  and  he  aaid,  be  cams  from 
the  captam  of  my  lord's  guards,  with  a  letter  for 
Mr.  Murray ;  and  askensome  money  of  him. 
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Mr.  Granville,  Did  you  send  any  money  lo 
mylord  f-^C.  Stuart*  Yes. 
Mr.  Grenvilie,  How  mooh  did  you  send  ? 
C.  Stuart.  I  believe  it  was  about  fifteen  gui« 


Mr.  Grenvilie.  By  whose  order  did  vou 
■end  itP 

C.  Stuart.  It  vras  by  Mr.  Murray's  orders  I 
ddivered  the  money. 

Sir  J,  Strange.  My  lords,  I  will  beg  leave  to 
ask  this  witness,  whether  he  was  ever  abroad 
•n  any  occasion  ? 

C.  Stuart.  I  was ;  but  it  is  long  ago. 
Sir  J.  Strange,  How  long  is  it  ago  P 
C.  Stuart,  u  was  in  the  year  17S6. 
Sir  /.  Strange,  Do  you  remember  to  hate 
met  with  a  person  called  Roy  Stuart  whilst  you 
were  abroad  P— C.  Stuart.  Yes. 

Sir  J.  Strange.  Where  did  you  meet  with 
hlmP 
C,  Stuart.  At  Boulogne  in  France. 
Sir  J.  Strange,  Where  was  he  going  when 
yon  saw  him  there  P 
C.  Stuart,  He  said  he  was  going  to  Rome. 
Sir  J,  Strange.    Please  to  recollect,  as  near 
aa  yoai  can,  the  time  when  it  was  you  saw  Roy 
Stoart  at  Eloulogne,  and  give  my  lords  an  ao* 
count  thereof 

C.  Stuart.  I  think  it  was  in  1786,  as  near  aa 
I  can  remember. 

Sir  J.<$/rai^f.  When  Roy  Stuart  told  yott 
he  was  going  to  Rome,  did  he  ssy  upon  what 
errand  he  was  ffoin^  P 

C.  Stuart.  Ho  said  be  was  going  with  letterf 
of  reeommendation  from  my  lord  Lovat. 

Sir  J.  Strange.  My  lords,  I  should  not 
tfOtthle  your  loraships  with  asking  the  witness 
any  onaitions  of  this  kind,  if  we  had  not  laid  a 
ibandation  for  it  already,  by  having  proved,  that 
a  message  was  sent  hy  this  Roy  Stuart  from 
my  lonlLovat  to  the  Pretender  at  Rome  ;  and 
therefore  what  I  now  enquire  of  him  is  not 
matter  of  hearsay  ;  but  it  is  in  corroboration  of 
tlie  circumstance  which  has  been  proved  to 
your  lordships,  that  my  lord  Lovat  did  give 
such  a  message  to  this  Ror  Stuart :  And  there- 
fore I  will  beg  leave  to  ask  this  witness,  what 
message  did  Roy  Stuart  say  he  waa  going 
uponP— C.  Stuart,  Nothing  else. 

Lord  Lovat.  My  lords,  I  submit  it  to  your 
lordships,  if  this,  or  any  other  witness,  shall 
be  examined  upon  hearsay  evidence. 

X.H.  S,  My  lord  Lovat,  You  hear  in  what 
manner  the  managers  ofierthis  evidence :  they 
say.  That  they  have  proved  by  one  witness, 
that  yeu  sent  a  message  by  Roy  Stuart  to  tlii^ 
Pretender  at  Rome.  Now,  to  corroborate  that 
evidence,  they  offer  to  prove,  that  Roy  Stuart, 
about  the  same  time,  declared  to  this  witness, 
that  he  had  such  a  message  to  cacry.  / 

Lord  JLovat.  What  the  other  witness  said 
was  hearsay. 

Sir  J.  Strange.  My  lords,  I  will  set  the  noble 
lord  at  the  bar  right.  It  was  such  hearsay  as 
he  had  from  my  lord  Lovat's  own  month ;  for 
Chevis  the  witness  said,  on  his  examination. 
That  after  Roy  Stuart  had  made  his  escape  out 
SB 
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•of  Inverncfi  ^aol^  when  be  wu  goifig^«waT  to 
Home,  be  heard  my  lord  Lovatebarge  oini 
witb  a  nieasai^e  to  the  Preleoder  at  Rome,  to 
enure  him  of  bis  fidelity,  and  to  proeecotetbe 
affair  of  his  patent  for  a  duke :  so  that  was 
not  hearsay,  but  positiTe  evidence. 

Lord  Lavat.  That  positive  evidence  wMd 
aay.  That  I  was  a  natural  idetti, 

L.  H.  S,  Cbevis  did  swear,  either  that  be 
beard  my  lor^  Lovat  chaise  Roy  Stuart  with  a 
message  to*  the  Pretender,  to  assore  him  of  his 
fidelity,  and  to  expedite  his  commission  of  lieu- 
tenant-general of  the  Highlands,  and  bis  patent 
of  a  duke ;  or  else,  Ihst  lord  Lovat  told  him, 
That  he  bad  charged  Roy  Stuart  with  such  a 
message :  but  I  am  not  certain  which  it  was. 

S\r  J,  Strange.  My  lonis,  I  beg  leave  to 
ask  the  witness,  when  be  met  with  Roy  Stuart, 
and  he  said  he  waa  going  to  Rome^  what  he 
said  he  was  going  upon  ? 

C.  Stuart.  All  thai  Roy  Stuart  aaid  was, 
That  he  depended  on  letters  of  recommenda- 
tion he  had  from  my  lord  Lovat ;  and  was  in 
expectation  of  getting  the  poet  thai  colonel 
Allan  Cameron  had. 

Sir  J.  Strange.  What  letters  were  those  he 
mentioned  ? 

C.  Stuart.  Letters,  be  said,  he  had  from 
Diy  lord  Lovat. 

Sol.  Gen.  I^ly  lords,  in  order  to  explain  a 
Iktle  msre  particularly  the  affair  of  the  meet- 
ing ;  as  this.witness  says,  Thai  my  lord  Lovat 
refused  to  sign  the  paper,  1  deaire  to  uk  faim, 
IVhat  part  lx)y  lord  Lovat  took  in  the  delibera- 
tions about  raising  the  men,  before  he  bad  an 
opportunity  of  making  that  refusal? 

C  Stuart.  I  was  buay  at  that  time  in  din- 
tributing  the  money,  and  do  not  remember. 

Sol.  tien.  My  lords,  we  have  done  witiiour 
examination  of  this  witness. 

L.  It.  S.  My  lord  Lovat,  woold  yon  ask 
this  witness  any  ouestions  P 

Lord  Lovat,   No. 

Then  the  Witness,  by  direction  of  the  Lord 
High  Steward,  withdrew. 

Lord  Coke.  M  v  lords,  the  next  witness  we 
beg  leave  to  produce,  is  lieutenant  John  Dal- 
rympleb 

Lientenaot  Dalry^le  ^lled  into  Court. 

L.  H.  S.  My  lord'  Lovat,  have  you  any  ob- 
fections  to  lieutenant  Dalrymple  ? 

Lord  Lovat.  My  lords,  I  do  not  know  htm ; 
but  have  no  objections  to  any  Dalrymple. 

Lieutenant  Dalrymple  sworn. 

Lord  Coke.  Vly  kvrds,  I  beg  leave  to  ask 
this  witness,  where  he  was  when  my  lord  Lovat 
was  taken  f 

Dalrymple,  I  was  on  board  the  Fumaca 
sloop. 

Lard  CoA».  Where  was  she. 
Dalrymple.  At  Loch  Morar. 
Lord  Coke*   Had  you  any  conversation  with 
my  lord  Lovat  after  he  was  taken  prisoner  i 
Dalrymple*  I  had  frequent  o|iportimitie8  of 


diacoursing  witb  him,  as  I  dined  and  aopped 
with  his  lordship  on  board  the  sloop. 

LordCoiiie.  What  did  be  say  ilpon  tfaose  dis- 
courses?  what  was  the  purport  of  them? 

DairywKpU.  On  the  Sib  of  June,  I  board 
htm  say^  That,  if  his  advice  had  been  takeo) 
the  rebel  army  va\^%  have  laughed  at  the 
king's  troops,  and  tired  tliem  oul  all  summer. 
He  said,  ll  was  not  their  business  to  fight  the 
king's  troops ;  but  that,  as  summer  was  coming 
on,  they  might  have  taken  (bemsehrea  to  the 
mountains,  and  could  have  lived  on  butter, 
cheese,  and  milk;  for  that  the  duke  of  Cum- 
berland's horse  nould  be  of  no  service  to  him  in 
that  country:  At  another  time,  1  was  asking 
his  lordship,  hew  he  came  to  be  engaged  in  this 
affair,  after  having  received  so  many  favenrg 
from  t  he  govemoftent  ?  he  said.  He  did  it  more 
in  revenge  to  the  ministry,  for  having  taken 
away  his  independent  company,  than  any 
thing  else.  And,  in  talking  of  the  Pretoider^ 
son,  he  called  him  Prince:  and,  when  became 
on  board,  there  was  one  Fraser  taken,  fitim 
whom  we  took  about  twenty-two  guineas;  and 
my  lord  Lovat  complained,  thai  the  money  bsd 
been  taken  from  bis  servant,  which  he  had 
given  him  to  pay  bis- men  witli. 

Lord  Coke.  Had  my  lord  Lovat  any  men  in 
arms  witb  him  when  be  was  taken  ? 

Dalrymple.  That  I  am  no  judge  of,  because 
1  was  on  board. 

Lord  Coke.  My  lords,  we  have  done  witb 
this  witness. 

L.  H.  S.  My  lord  Lovat,  Would  yon  ask 
this  witness  any  ciuestiens  ? 

Lord  Ltnat.  Were  yon  in  captain  Feignssoo's 
ship? 

Dalrymple.'  Yes;  yoor  lordship  may  re- 
member very  wdl. 

Lord  Laoat.  Then  I  hope  yon  parted  my 
money  amongst  you:  did  yon  see  him  take 
my  strong  box,  in  which  were  700 guineas? 

Dalrymple.  I  did  not  see  him  take  the  box. 

Lord  Lovat.  Did  yea  see  it  in  his  cabhi  ? 

Dalrymple.  I  saw  the  eutaide  of  it ;  I  never 
saw  the  inside. 

Sir  J.Stranfe.  My  lords,  be  says  be  new  the 
onlside,  but  dnl  not  see  the  inside  of  the  strong 
box :  he  will  inform  yoor  lordships  wh«dier  he 
was  present  when  the  |Nipeia  were  taken  out  of 
that  iwx  afterwards? 

Dalrymple.  No;  I  was  not  present  at. the 
opening  of  iL 

Then  the  Witness,  by  direction  of  the  Lord 
High  Steward,  withdrew. 

Mr.  Noel.  My  lords*  the  next  witness  we  beg 
leave  to  produce,  is  David  Campbell. 

H6  was  called  into  Court. 

L.  H.  S.  'My  lord  Lovat,  hnie  you  any  ob* 
jection  Iq  David  Campbell? 

Lord  Lovat.  No;  1  have  no  objection  to  any 

of  the  Campbells. 

David  Comphell  swon. 
Mr.  Noel.  Please  to  tell  my  lords,  whether 
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jroii  were  with  eaplaio  Fergnnon  upon  any  oc- 
^aaioo,  and  in  wbatcapaoily  ? 

D.  Cmnpbtll,  oJ  was  a  volonteer  with  gene* 
rml  Campbell  when  we  went  to  eearch  the 
islands ;  our  officers  and  forces  Ibat  served  with 
general  Campbell  in  the  Western  Htghlanda 
were  diTided ;  a  good  many  went  by  land,  and 
a  good  many  by  sea;  and  it  fell  to  my  share  to 
go  with  captain  Fergnsson  ^  f  was  im  board 
and  on  shore  with  captain  Fergusson  for  about 
six  weeks. 

Mr.  Noel,  What  islands  did  you  go  to 
search  ?  and  fat  what  purpose  ? 

D.  Campbell,  We  went  into  several  Mauds 
to  search. 

Mr.  Noel,  Do  you  remember  your  going 
into  the  island  of  norar  P 

D,  Campbell,  The  coast  of  Morar  is  on  the 
ooDtineDt. 

Mr.  Noel,  Where  did  yoo  aearcfa  T 

D,  CampbeU,  AH  along  the  continent,  and 
m  •!!  the  isfarnds  that  lie  there. 

Mr.  Noel.  Whom  did  you  find  there  P 

JD.  CampMl,  We  fonnd  a  good  many  rebel 
gODtlemett  in  the  isUnds,  andvpoa  the  con- 
^Mnt« 

Mr.  Noel.  Did  yon  find  any  of  tbe  Mac 
Donalds  there? 

D.  CampbelL  We  apprehended  serenl  of 
tfaaftnamo. 

Mr.  Noel,  Do  you  remember  one  called  the 
bishop,  or  ncar-general  P 

D,  OumbelL  We  had  intonigenee  of  his 
being  in  Morar ;  bnt  the  day  we  expected  to 
have  taken-  him,  he  escaped  with  some  others. 

Mr.  NoeL  Were  yoo  present  when  my  lord 
Lorat  was  taken  ? 

D.  Campbell,  I  was  not  present  when  he 
was  taken,  because  it  was  ashore. 

Mr.  Noel.  Did  yon  see  him  after  he  was 
taken  P  and  where  ? 

D.  CampbelL  I  saw  him  that  morning  when 
he  was  taken,  and  brought  on  board  the  Fur- 
nace sloop:  I  was  then  on  board  that  ship. 

Mr.  Noel,  Did  yon  search  for  any  letters 
belonging  to  my  lord  Lovat,  on  his  being 
brought  on  board  P  and  where  did  ypu  search  P 

D.  CawmbeU.  Captain  Doff,  who  was  the 
captain  of  the  Terror  man  of  war,  was  the 
oldest  officer,  and,  as  such,  waa  the  command  • 
ing  officer  of*  all  those  vessels  ;  and  when  my 
kinl  Lavat  was  brought  on  board,  captain  Duff 
and  captain  Fer^psson  determined  to*  open  his 
box,  and  search  it. 

Mr,  Noel^  Did  they  find  any  letters  there? 

D.  Cambell,  My  lord  Lovat,  and  the  two 
captains,  desired  me  to  be  present  at  the  open- 
ing and  examining  the  box ;  and  accordingly  I 
came  off  the  deck,  and  waa  present,  and  waa 
desired  to  take  down  a  particular  of  every  thing 
in  tbe  box ;  wUcb  I  did  write  accordingly :  and 
there  waa  a  bundle  of  papers,  which  seemed  to 
be  letters,  and  waa  the  laat  thing  we  came  to  in 
the  box ;  and  wheo  we  came  to  examine  those 
Iftten,  I  undertook  to  examine  and  read  them, 
which  1  tfesdcMred  to  do;  and  J  read  them 
elL 
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Mr.^Nocl  Do  yoo  remember  any  particolai^ 
letter  that  you  took  notice  of  to  my  lord  Lovat^ 
If  you  do,  pray  tell  my  lords  what  lord  Lova^ 
said  upon  it. 

D.  Campbell,  I  remember  that  tbe  nurpoit 
of  all  the  letters,  except  the  last,  or  the  last  bnt 
one,  was  about  my  lord  Lovat's  domestic  af- 
fairs ;  I  cannot  be  positive  whether  it  was  tbe 
last,  or  the  last  but  one ;  but  that  was  a  letter 
directed  to  my  lord  from  his  son. 

Mr.  Noel,  Did  you  say  any  thing,  and  what, 
to  my  lard  upon  that  letter  P 

D.  CampbelL  1  read  over  that  Tetter ;  my 
lord  Lovat  at  first  had  aaid  to  us,  that  we  should 
not  find,  among  those  papers  that  we  were 
examining,  any  matters  or  disloyalty  or  cor- 
respondence with  the  rebels:  and  1  expected  it 
was  so ;  but  tliis  letter  seeming  to  be  a  corres- 
pondeooe  with  the  rebels,  I  said  to  roy  lord 
Lovat,  after  I  had  read  the  letter,  1  think  your 
lordship  had  better  not  have  had  this  letter 
here:  My  lord  aaid,  it  was  right,  and  he 
thought  so  too ;  or  to  that  puqiose. 

Mr.  Noel,    Did  you  say  any  thing  to  my 
lord  Lovat  cencermng  bis  engaging,  or  not 
ging,  in  tbe  rebellion  P 
.  CampbeU,    Yes. 

Mr.  NoeL  What  did  you  say  to  himP 

D.  CampbelL  I  cannot  be  positive  whether  I 

id  it  in  the  manner  of  a  question,  or  in  the 
way  of  conversation ;  but  I  took  notice  to  him 
the  one  way  or  the  other,  that  I  wondered  hie 
kntlship  should  be  along  with  the  rebels,  and 
be  concerned  in  bringing  his  country  into  con- 
fosion.  I  remember  1  either  asked  him,  or 
had  conversation  with  him,  to  this  effect. 

Mr.  Noel,  What  answers  did  you  receive 
from  my  lord  P 

D,  CampbelL  What  1  remember  of  the 
purport  aud  eflect  of  it  was,  that  he  had  been 
disobliged  by  the  government,  and  angry  ever 
since  he  had  his  independent  company  taken 
ftom  him. 

Mr.  NoeL  Did  he  give  that  as  an  answer  to 
the  question  that  you  asked  him  P 

D.  CampbelL  He  answered  that,  imme- 
diately upon  that  question,  or  this  part  of  the 
conversation,  as  far  as  I  can  recollect. 

Ml*.  NoeL  Did  you  hear  my  lord  Lovat  say 
any  thing  about  his  opinkni  of  figliting  the  bat- 
tle of  CollodenP 

D,  Campbell,  Yes  ;  I  h^ard  my  lord  Lovat 
say,  that  the  rebels  and  tbe  Pretender's  son  did 
not  behave  soldier-like  in  fighting  the  duke  of 
Caniberland  at  that  time. 

Mr.  NoeL  Did  he  say  that  a|  the  opinion  of 
others,  or  as  his  own  opinkm? 

D,  CampbelL  To  the  best  of  my  remem  • 
brance,  the  purport  of  the  conversation  aeemed 
to  be,  that  hetnooght  it  was  an  unsoldier-like 
and  a  badioanner  of  carrymg  on  their  affairs. 

Mr.  NoeL  Did  he  say  any  thing  about  any 
opinion  of  his  having  been,  or  not  been,  takenf* 

JD.  CampbelL  I  don't  remember  I  heard  any 
thing  of  that. 

Mr.  NoeL  Recollect  yourself  whether  he 
did  or  not  P 
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D,  Campbell,  It  w  fo  loog;  iioce  l^t  litp* 
peoed,  ftDti  i  never  expected  to  be  quettioned 
about  that  coDTeraatioD,  that  I  do  not  recol- 
lect any  particular  circomstances  about  mj 
lord  LoTat's  giving  any  particular  reesons. 

Mr.  Noel,  Did  he  speak  auv  thing  of  hit 
own  advice  or  opinion  not  being  followed  P  and 
what  was  it  P  or  to  what  purport  or  effect  f 

D.  Campbell.  I  cannot  recollect  whether  he 
did  or  not.  « 

^  Mr.  Noel*  Did  be  say  any  thing  about  con« 
tinning  in ,  the  Highlands  ?  or  for  what 
purnose? 

X>.  Campbell.  I  cannot  charge  my  memory 
with  that  circumstance. 

Mr.  Noel.  Did  ^ou  hear  my  hMid  Lovat  say 
afiy  thing  about  his  coming  to  London,  after 
be  was  taken?— D,  Campbell.  Yes. 

Mr.  Noel,  What. did  he  say  upon  thai  oc- 
casion P 

^  D.  CampbeU.  In  the  oom«e  of  conTorsa- 
lion,  sometimes  my  lord  said,  he  was  in  hopes 
Ihat  he  might  get  friends  that  would  befriend 
him ;  and  he  obsenred,  that  his  being  dealt 
mildly  with,  might  be  of  more  serrioe  to  the 
II^Ternment  than  rigorous  methods  ;  and  thai 
It  would  be  of  more  service  if  they  would 
•pare  himp  than  treating  him  with  rigoor  could 
piMsibly  be. 

Mr.  Noel,  Did  he  say  in  what  resped  it 
mifl^t  be  of  more  service? 

V.  CampbeU,  I  do  not  remember  that. 

Mr.  Noel.  Did  he  mention  particularly  ie 
what  he  could  be  of  service,  or  not  ? 
.  D,  Campbell.  I  do  not  remember  any  parti- 
culars farther,  than  that  the  general  tenor  of 
his  conversation  seemed  lo  imply,  that  he  couki 
be  of  service  to  the  government,  by  letting 
Hiem  into  the  politics  of  the  rebels,  or  some  of 
tlieir  counsels,  or  to  that  purpose ;  I  cannot  be 
positive  to  any  particular  thing. 

Mr.  Noel,  My  lords,  the  witness  says,  that 
he  was  sent  for  down  from  the  deck  on  board 
the  Furnace,  as  he  understood,  at  the  request  of 
my  lord  Lovat,  to  be  present  when  the  box  was 
opened ;  and  that  accordingly  he  went  down 
for  that  purfMise:  Now  I  desire  he  may  inform 
your  lordkhip^,  whether  there  were,  or  were 
not,  many  papers  in  that  strong  box  ? 

J),  Campbell.  It  seemed  to  be  a  bundle  con- 
laining  from  about  S5  to  SO  letters. 

Mr.  Noel.  After  you  had  read  a  number  of 
them,  before  you  came  to  the  letter  from  his 
aoii  that  you  have  mentioned,  did  my  lord 
l^iovat  say  any  thing  about  the  oontenta  of  the 
papers? 

x).  Campbell,  He  said,  either  before  or  after 
I  Jhad  the  letters,  directing  his  discourse  to  the 
company,  th^ttwe  shouM  find  nothing  in  those 
letters  that  woidd  shew,  any  correspondence  of 
hit  with  the  rebels.       ,p, 

'"i/lr.' Noel.  Did  he  drop  any  thing  to  Ihat 
purpose  during  your  reading  the  papers  P 

D.  CampbeU.  I  cannot  say  whether  he  did, 
or  not. 

Mr.  Noel.  Was  the  paptr  yitai  hare  spoken 
of  at  the  bottom  P 


D.Campbell.  I  took  them  all  up  incoarM 
as  they  lay ;  and  that  was  the  lest,  or  last  but 
one. 

Mr.  Nod,  What  did  you  say  upon  having 
read  that  paper  P 

D.  Campbell.  I  said,  that  he  bad  better  not 
have  had  Uiat  paper  there ;  and  he  said,  1  was 
right. 

Mr.  Noel,  What  did  my  lord  Lovat  say,  or 
do,  upon  that  occasion  P 

D,  Campbell,  I  remember  nothing  farther 
than  what  1  have  expressed. 

Lord  Halifax,  My  tords,  this  witness  has 
told  your  lordships,  that,  among  the  letters 
which  were  in  this  box,  there  was  a  letter  found 
from  my  h>rd  Level's  sod  lo  him;  which 
makes  me  imagine  there  was  some  treasonable 
correspondence  in  that  letter :  1  therefore  pray, 
he  may  acquaint  your  kirdshipe  what  the  pur* 
port  and  tenor  of  that  4etler  was. 

Sir  J.  Strange,  My  lords,  we  shall  produce 
the  letter  in  the  comae  of  our  written  evidence  ; 
and  therefore  we  do  not  uk  him  any  questkms 
about  it  now. 

Sir  J.  Strange,  When  you  said,  Ihat  you  be* 
lieved  the  letter  had  better  not  have  been  there, 
did  my  lord  Lovat  say  any  thing  to  his  serrant 
how  such  a  mistake  happened  ? 

D.  CampbeU,  I  do  not  reooUect  any  such 
circumstance ;  it  might  have  been,  but  I  do  not 
remember  any  such  thing. 

Sir  J,  Strange.  Do  you  reooUed,  that  he 
said  any  thing  lo  his  secretary,  or  any  of  his 
people  about  him  P — D.  Campbell.  No. 

Sir  J,  Strange,  My  lords,  we  have  done  with 
this  witness. 

L,  H,  S.  Bf y  lord  Lovat,  wouhi  you  ask 
this  witness  any  questions? 

Lord  Lovat.  Were  yon  present  when  I  sur- 
rendered my  sword  in  the  desert  of  Morar  P 

D,  CampbeU,  I  was  not  prsaent ;  1  was  not 
ashore  all  day,  I  came  on  board  the  night 
before,  and  therefore  coukl  not  see  my  lord 
Lovat  surrender  his  sword. 

Lord  Lovat.  Do  you  know  whether  it  wss 
to  captain  Dng^  Campbell,  of  the  Argyllshire 
militia,  that  I  surrendered  ny  sword  P 

D,  CampbeU.  Captain  Campbell  was  upon 
the  command;  he  is  a  relation  of  mine ;  when 
he  csme  on  bosrd,  he  said  he  had  taken  my 
lord  Lovat  prisoner.  I  heard  captain  Per* 
gusson's  boatswain  meA|on  how  they  came  up 
with  my  lord.  • 

Lord  Lovai,  Did  captain  Fer|^uaBon  threaten 
captain  Campbell  for  not  delivering  up  my 
strong  box ;  and  did  they  no]t  fall  to  lofta- 
beads  about  it  P  *  -^^  , 

D,  CampbeU,  Captam  Ferpfusaon  never  uH 
any  thing  about  it;  captain  Campbell  did; 
but  I  do  not  apprehend  they  were  at  logger^ 
heads.  Captam  Campbell  lold  me,  that  when 
he  had  got  lord  Lovat,  and  the  box,  Jie  did  not 
know  mere  captain  Fergusson  ffras ;  be  went 
a  different  route;  and  afterwards  captain 
Campbell'a  servant  gave  eaptstn  Feigneson  the 
box,  and  deehed  bim  not  to  part  with  it.. 

LordXoMl.  DidyonMemybrolher*in*laWt 
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BH^or  general  Campbell,  id  captain  Fergos- 
ton's  ship,  when  it  lay  there  ? 

D.  Campbell.  I  did  tiot  aee  bim,  because  I 
went  just  before  to  another  ship. 

Lora  Lovat.  Do  you  knoif  that  I  delivered 
up  my  strong  box  to  general  Campbell,  and 
aaid  it  would  be  as  safe  aa  in  my  own  hands  f 

D,  Campbell.  No ;  ]  was  not  there. 

Lord  Lovat.  Do  you  know  whether  general 
Campbell  and  captain  Fergusson  went  them- 
selTes  into  the  cabin,  ta  examine  my  strong 
box,  and  stared  there  two  hours  f 

v.  CampleiL  I  don't  know  it ;  but  I  bad 
an  inrentory  of  the  things  in  the  box  ;  and 
whoever  had  the  box,  the  things  contained  in 
it  were  in  the  iuTentory. 

Att,  Gen.  I  desire  to  know,  if  the  strong 
box  was  not  opened  by  a  key  delivered  by  my 
lonl  Lovat,  just  at  the  time  it  was  opeped  ? 

D.  Campbell,  Yes,  it  was;  and  the  things 
put  in  the  same  order  tbejp  were  befbre,  and 
the  fcey  delivered  back  to  nlly  4ord  Lovat. 

Att.  O^n.  Had  it  ever  been  opened  before 
that  time  ? 

D.  Campbell.  This  was  the  first  opening  of 
it. 

Att.  Gin.  At  the  time  you  took  the  inven- 
tory, was  not  that  the  first  opening  of  the  box? 
And  waa  not  tlie  key  delivered  by  my  lord 
1m9X?^D.  Campbell.  Yes. 

Then  the  witness,  by  direction  of  the  Lord 
High  Steward,  withdrew. 

Atf.  Gen,  My  lords,  we  will  now  call  sir 
Everard  Fawkener. 

X.  H.  S.  My  lonl  Lovat,  have  yon  any  ob- 
jection to  sir  Everard  Fawkener  ? 

Lord  Lofoat.  Not  any. 

Sir  Everard  Fawkener  sworn. 

Att.  Gen.  I  desire,  sir  Everard  Fawkener, 
tbat^you  will  please  to  give  an  account  to  my 
lords  of  the  conversation  you  had  with  lord 
Lovat,  after  he  waa  taken  prisoner. 

Sir  Everard  Fawkener.  After  lord  Lovat 
was  taken  and  brought  prisoner  to  Fort  An* 
gustos,  and  lodged  in  an  anarttnent  of  the  fort 
tliere,  his  royal  highness  the  duke  ordered  me 
to  go  and  visit  him ;  not  with  any  design  to 
examine  him  particolarlv.;  for  bis  highness 
said,  he  intended  to  hA  him  to  London,  there 
to  receive  what  the  \St%  of  his  country  should 
order ;  but  that,  as  in  all  appearance,  be  had 
been  a  great  canae  of  the  mischiefi  brought 
up^  bis  oonntry,  this  visit  was  designed  to 
^seg  whether  heS^tdd  discover  any  thing  that 
night  tend  to  bring  those  mischiefs  to  a  mora 
spMdy  end.  When  I  went  to  him,  I  thought 
it  would  be  the  most  candid  way  of  pro<»eding 
to  inform  him  who  I  was ;  and  accordingly  I 
tohl  him,  that  I  had  the  honour  to  be  secretary 
to  his  royal  highness  the  duke :  my  lord  Lovat 
■ahl,  that,  notwithstanding  the  circumstances 
be  then  appeared  m,  he  had  formerly  rendered 
gnat  servieea  to  the  government,  and  the  pre* 
■tot  royal  family ;  and  that  he  had  vaoeived 


several  j^rks  of  the  late  king's  favour :  and 
my  lorAmputed  to  marshal  Wade  the  cause  of 
his  present  misfortunes ;  which  w^s,  the  tak- 
ing away  his  company ;  which  be  expressed 
his  resentment  at,  by  saving,  that  if  Koolt 
Khan  had  landed  in  Britain,  be  should  have 
thought  that  would  have  justified  his  lordship 
to  have  joined  him  with  his  clan ;  and  he  would 
have  done  it.  He  said  further,  that  he  had 
been  in  a  condition  to  ^^ender  service  to  the 
government,  and  that  he  might  be  of  future 
service  to  the  government ;  and  that  mercy,  as 
well  as  iustice,  betonged  to  sovereigns ;  and 
that,  if  nis  majesty  would  extend  mercy  to* 
wards  him,  he  would  shew  hts  loyalty,  and 
deserve  more  than  twenty  such  heads  as  his 
were  worth.  1  would  have  entered  more  par- 
ticularly into  the  services  that  he  wouhl  render 
the  government,  but  that  1  found,  by  ina 
own  disoourae,  that  the  service  he  meant  wan 
no  more,  than  to  bring  his  dan  for  the  future 
into  the  service  of  the  government,  instead  of 
employing  them  against  it.  He  said,,  the 
world  altowed  him  some  abOities,  and  he  would 
a|)pty  them  to  that  service ;  and  concluded 
with  this,  saying.  He  was 


in  atnimqne  paratna 


Sen  versare  doles,  aeu  certss  oociimbere  morti. 

Att.  Gen.  Can  you  charge  your  memory 
with  any  particular  expressions  he  made  use  of  } 

Sir  Jl.  Fawkener.  I  cannot  say  whether 
what  I  have  said  was  the  subject  of  one  or  two 
conversstions ;  but  he  used  to  send  for  me  fte* 
quently,  anil  I  remember  there  was  one  thing 
he  would  seem  to  make  reconcileable,  whtcE 
was,  his  principle  of  loyalty  to  the  family  of 
the  Stuarts,  and  the  services  done  for  the  late 
kinff  and  the  royal  family. 

Att,  Gen.  n  hat  were  the  services  he  said 
he  could  render  the  government  ? 

Sir  E,  Fawkener.  Only  that  he  would  em* 
ploy  the  Frasers  in  the  service  of  the  ^vem- 
ment,  instead  of  employing  them  agamst  it, 
and  employ  his  talenta  m  the  support  of  it. 

Att.  Gen.  Did  my  lord  Lovat  confess  or 
deny  that  he  had  been  concerned  in  the  rebel* 
lion  ? 

Sir  E.  Fawkener.  He  did  not  seem  to  me  to 
take  the  trouble  to  deny  it,  but  rather  acquiesced 
in  it  that  be  bad* 

Att,  Gen.  Did  be  ever  aay  he  was  not  con- 
cerned  in  it  ? 

Sir  B.  Fawkener.  I  cannot  say  he  ever  did. 

Alt.  Gen,  My  lords^  we  have  done  with 
this  wimess. 

X.  H.  8s  My  kird  Lorat,  would  you  ask  sir 
Eferard  Fawkener  any  questionaP 

Lord  Lovat.  No ;  only  that  1  am  an*  Evoi- 
rard's  humble  servant,  and  wish  bim  joy  of  bis 
young  lady. 

Att.  Gen.  My  lords,  we  have  now  done  with 
calling  our  vha  voce  evidence,  any  further  than 
what  will  be  necessary  to  prove  the  written 
evidence  whiob  we  shall  prodooe ;  and  there* 
fore  whatwe  propose  now,  k,  to  call  a'witnesi 
fo  prove  some  letten,  some  of  them  of  the  sig* 
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natare  and  handrwriting,  and  all  of  the  Jtctat- 
ing,  of  the  noble  lord  at  the  bar. 

Sir  W.  Yonge,  Mv  lords,  I  sabmit  to  your 
lordships,  if  it  would  not  be  better  to  have  the 
whole  of  the  written  evidence  together,  rather 
than  to  go  on  to-night  with  part  of  it  only : 
We  submit  it  entirely,  to  your  lordships,  wbe- 
^  ther  we  shall  now  go  on  or  not. 

Lord  Levat.  And  I  hope  your  lordships  i|rtll 
remember  poor  Lovat  who  cannot  stand ;  and 
that  you  will  give  a  little  respite  till  Monday , 
or  order  bis  funeral. 

L.  H.  S,  Gentlemen  of  the  Hoose  of  Com- 
mons, is  yoor  written  evidence  likely  to  be  long  ? 

Att.  Gen,  Mv  lords,  it  will  be  very  long. 

L,  H.  S.  Willit  take  ap  more  than  one  day  ? 

Att,  Gen,  My  lords,  it  is  difficult  to  say^ 
with  certainty,  how  long  it  will  take  up :  There 
is  a  great  deal  of  written  ertdenceto  lay  before 
yoar  lordships ;  and  there  must  be  the  sam- 
ming  up  of  the  whole  e?  idenoe  by  one  of  the 
Managers. 

Lord$,  Goon;  gooir. 

Sir  W.  Tonge,  My  lords,  then  we  will  beg 
leave  to  call  lubert  Fraser. 

He  was  sworn  and  examined  on  this  trial 
before,  and  was  my  lord  Lovat's  secretary. 

Robert  Fraser  called  into  court. 

Sir  W.  Tange,  Look  upon  that  letter  (shew- 
(ng  the  witness  a  letter),  and  tell  my  lords  of 
whose  hand- writing  ills. 

R,  Fraser.  It  is  my  own. 

Sir  W.  Yonge.  By  whose  order 4lid  you  write 
that  letter  ? 

Rm  Fraser.  By  order  of  my  lord  Lovat. 

Sir  W,  Yonge,  Did  my  lord  Lovatdictate 
it  to  you,  or  not  ? 

R»  Fraur.  My  lord  Lovat  dictated  every 
word  of  it. 

Sir  W,  Yonge,  Look  upon  the  signature  of 
the  letter,  and  tell  my  lords  of  whose  hand- 
siting  it  is  ? 

R.  Fraser,  It  is  mv  lord  LovatV 

Sir  W.  Yonge,  Diu  you,  or  did  ^'on  not,  see 
him  sign  it  P — R,  Fraser,  I  saw  bim  sign  it. 

Sir  W,  Yonge,  As  the  letter  is  not  a(kiressed 
to  any  body,  please  to  inform  their  lordships  to 
whom  it  was  mtended  to  be  sent  ? 

R,  Fraser,  It  was  intended  to  be  sent  to 
John  Murray  of  Bronghton,  the  Pretender's 
secretary.  *• 

Sir  W,  Yonge,  Was  it  sent  from  Caslle- 
]>owney  ? 

R,  fraser.  No;  not  from  Castle- Downey. 

X.  H.  S.  How  do  yott  know  this  letter  vras 
intended  to  be  sent  to  Mr.  Murray  ? 

JR.  Fraur,  My  lord  Lovat  told. me  so. 

Sir  W.  Yonge.  Was  the  letter  sent. at  any 
time  ? 

R.  Fraser,  Yes ;  it  was  sent  from  Gorto^g. 

Sir  W.  Yonge.  When  was  it  spt? 

^  Fraser.  Afler  my  lord  Lovat  bad  made 
his  eaoipe  from  lord  Loudon, 

Sir  W.  Yonge.  How  long  was  that  after  the 
letter  was  writ? 


R,  Fraser,  It  was  writ  in  December,  andsent 
in  January. 

Then  the  Letter  (marked  No.  Ill,)  ngned 
Lovat,  was  delivered  in,  and  read  by  the  clerk 
at  the  table,  as  follows : 

N*  IIL 

**  Honoble  and  dear  Sir : — I  received,  whb 
vast  pleasure,  the  honour  of  yoor  letter  of  the 
Sist  October,  by  the  bearer,  who  has  the  honour 
to  be  known  to  you.  He  is  my  relation,  and 
was  my  secretary  for  several  vears ;  and  be  is 
now  captain  lieutenant  in  the  first  battalion 
of  my  son's  regiment.  He  gave  me  great 
joy  in  letting  me  know  at  this  time,  as  well  as 
when  he  came  from  Edinburgh  some  weeks 
ago,  that  you  was  in  perfect  health,  notwith- 
standing of  the  extreme  fatigue,  and  constant 
harry,  that  the  essential  a&irs  of  the  royal 
prince  keeps  yon  in  day  and  night. 

**  I  do  assure  you,  dear  Sir,  that  no  man  in 
Scotland  is  better  pleased  to  bear  of  the  coo- 
tinoation  of  your  health,  and  the  prosperity  of 
your  person  in  every  shape,  than  1  am,  as  1  al- 
ways found  you  a  wortliy  gentleman,  fall  of 
good  sense  and  politeness,  full  of  true  loyslty 
and  valonr,  and  faithfully  zeakkus  for  the  inte- 
rest of  the  royal  family,  and  in  the  mean  time, 
mighty  civ  ill  and  oblidgeing  to  me,  when  I 
had  the  honour  to  see  [you]  on  the  subject  of 
the  lung's  affairs,  which  never  was  so  well  taken 
care  of^  as  since  they  were  in  your  hands: 
I  woud  be  therefore  a  most  stupid,  worthless 
animall,  if  I  had  not  a'nr«ost  grateful  sebseof 
your  ffoodness  and  friendship  towards  me:  So, 
dear  sir,  you  may  beleive  me,  when  1  assure 
yon,  that  my  heart  and  soul  is  full  of  tbaoks 
and  gratitude  for  the  great  marks  of  friendshipt 
that  I  had  the  honour  to  receive  from  you ; 
and  I  liAv^  laid  my  positive  commands  upon 
my  son  to  love,  honour,  and  reapect  yoa  as  my 
best  friend,  and  to  make  yon  his  pstron  at  the 
prince's  court,  and  lo  do  nothing  that  is  esscu- 
tiall  without  yoor  advice ;  and  he  will  find  it 
his  own  Interest  to  observe  exactly  my  iostroc- 
tions  on  that  beail. 

«<  I  solemnly  protest,  dear  Sir,  that  it  was  the* 
greatest  griefof  my  life,  that  my  indispositioa 
and  severe  sickness  keept  me  from  going  sooth 
to  my  dear  brave  prince,  and  never  parting 
with  him  while  I  was  able  to  stand,  but  veotore 
my  old  bones,  with  pleasure,  in  his  Mrvk:e, 
and  before  his  eyes,  while  I  had  the  kast 
breath  within  me  :  but,  when  i  found,  that  by 
pains  and  weakness  in  my  knees,  1  ^^^ 
use  of  my  limbs,  I  resolved  to  give  a  proof 
of  my  singular  seal  for  my  dear  master 
the  kmg^.vid  for  my  lirave  gkirions  (vidc^ 
that,  I  truly  beleive,  few  or  none  in  Scodtfid 
would  do,  but  myself.  I  send  my  eldest 
son,  the  hopes  of  my  family  and  the  darlJO^ 
of  my  life,  a  youth  about  nmeteen  yesr  old, 
who  was  just  going  abroad  to  finish  bis  itudyi 
and  education,  afler  having  learned,  with  »P^ 
plause,  what  ia  taught  iu  our  Scots  univeraty^ 
and  w«A  graduate  master  of  arts,   fiaivBait»» 
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of  leniltiig^  biro  abroail  to  eompleat  bis  educa- 
tioo,  1  hlive  sent  bin  to  veoture  tbe  lut  drop 
of  bid  blood  in  tbe  glorious  prince's  serrioe ; 
•ody  is  be  is  extreamly  beloved,  and  tbe  dar« 
liog^  of  tbe  clan,  all  tbe  gentleincn  of  my 
•anie  and  dan  (wbicb,  1  tbank  God !  are  nu- 
merous, and  bK>k  well,  and  always  belei?ed 
to  be  as  stout  as  tbeir  neigbboars)  are  gone  witb 
bim. 

«'  Tbere  m  not  tbe  bead  of  ane  old  family  or 
try  be  of  n»y  name  and  clan  in  tbis  country,  tbat 
ba?e  slaid  at  liome ;  only  a  few  olil  geiUlemen, 
infirm  like  myself,  tbat  were  notable  to  travell : 
and,  as  tny  son  is  adored  bv  tbe  eoromon  peo- 
iile  of  my  clan,  be  bas  brougbt  along  witb 
bioi  a  considerable  number  of  the  best  of  tbem, 
in  two  bandsooie  battalions  ;  and  if  they  were 
as  well  armed  and  equipped  as  I  could  wish, 
tbey  would  look  as  well  as  any  clan  tbat  went 
eoutb  this  year ;  for,  as  I  possess  tbe  largest 
and  best  estate  in  the  shire,  I  have  a  great 
number  of  commons  on  my  property,  about 
1*500,  guod  and  bad  ;  and  that  which  is  Tory 
siognlar,  is,  tbat,  in  tbat  1.500,  tbere  is  not  30 
but  what  areFrasers;  which  no  chief  in 
the  Highlands  can  say  of  bis  elan,  but  myself; 
for  most  of  them  are  mixed  witb  men  of  all  the 
otber  clans. 

*<  I  flatter  myself,  that  my  sou  will  behafe 
well  at  tbe  beod  of  my  people ;  and  1  am  sure 
#Tery  one  of  tbem  will  be  ready  to  live  and 
dye  with  bim  ;  and  if  be  liTes,  1  hope  he  will 
be  ane  useful  servant  to  the  king  and  prince, 
apd  ane  honour  to  his  family ;  for  be  has  very 
good  parts  and  learning  for  his  age :  and  since 
1  am  like  to  make  my  exit  rery  soon  out  of 
this  troublesome  world,  and  tbat,  I  thank  God  ! 
I  have  served  my  king  faithfully  from  my  in- 
fancy till  now  ;  and  Uiat  it  is  well  known  by 
ail  tbe  gentlemen  in  the  king's  interest  in  tbe 
north,  that  for  many  years  past,  1  was  tbe  life 
nod  spirit  of  tbe  king's  affairs  in  these  country  s; 
and  as  I  made  it  my  only  business  to  encourage 
and  keep  up  tlie  hearts  of  the  king's  friends,  it 
was  very  fattgueing  and  troublesome  to  me, 
and  vastly  expensive,  by  my  extravagant 
housekeeping,  and  giving  away  often  a  little 
money  to  the  king's  friends  tbat  wanted  it 
much,  and  from  whom  I  never  expect  any 
payment ;  and  now  I  give  tbe  last  prooff  of 
my  uncommon  and  unalterable  seal  for  my 
dear  master  the  king,  in  sending  what  is  dearest 
to  roe  in  the  world,  my  eldest  son,  and  my  clan, 
to  venture  their  lives  with  the  glorious  prince 
Toyal,  and  tinder  his  eyes. 

**  As  it  would  be  ill  manners  to  trouble  you 
in  a  letter  with  some  essentiaLI  things  that  con- 
cerns my  own  person  and  family,  I  have  en- 
trusted my  cousiu,  tbe  bearer,  to  give  you  a 
true  account  of  what  I  have  to  say  ;  which,  1 
hope,  you  will  receive  witb  your  ordinary  good- 
Mos,  and  friendship  for  me.  And  I  earnestly 
entreat,  after  you  consider  what  I  have  to  say, 
tbat  you  represent  it  to  ibo  prince  in  the  kindly 
•od  friendly  manner  you  always  behaved  to 
me:  and  as  I  ask  notbtnjp  of  his  royal  high- 
ly tbat  is  either  ^xpenstve,  4i<boBOurablp,  or 
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disadvantageous,  to  his  royal  highness,  and  to 
his  interest,  I  am  convinced,  that  bis  royal 
highness  will  give  me  a  just  and  gracious 
answer  ;  which  will  for  ever  fix  me,  my  pos- 
to'ity,  and  all  concerned  ia  me,  to  bis  royal 
highness  person  and  family :  and  I  can  saj 
without  vanity,  that  tbere  is  not  one  family  in 
the  north  of  Scotland  more  capable  to  serve 
bim,  and  his  royal  family,  than  mine,  nor  noo 
that  has  deserved  it  more  of  the  royal  family  of 
Stuarts,  since  their  accession  to  tbe  thnme, 
than  tlie  Frasers,  and  the  lords  of  Lovat.  They 
likewise  signalized  theuiselves  wiih  honor  and 
valour  for  king  Robert  Bruce,  and  his  off- 
spring; and  it  is  likewise  singular,  that  no 
lord  Lovat  of  twenty-four  that  have  been  of 
my  family,  ever  fought  or  voted  against  their 
king. 

*'  I  beg  you  ten  thousand  pardons  for  this 
digression ;  hut,  as  I  look  upon  you  as  my  best 
friend,  1  thought  proper  to  lei  you  know  this 
under  my  own  hand  ;  which^  I  nope,  you  will 
forgive,  and  the  tediousness  of  this  letter,  and 
believe  that  I  am,  as  rouvh  as  any  man  alive, 
with  the  utmost  esteem  and  respect,  and  with  a 
mostsincere  and  constant  gratitude,  while  there 
is  life  in  me*  Honoble  and  Dear  Sir,  Your 
most  obedient,  most  obliged,  and  roost  affec- 
tionate, faithful,  bumble  servant,     Lotat." 

Att.  Gen.  This  tetter  wiH  be  proved  to  have 
been  received  by  John  Murray  of  Brougbton. 
My  lords,  he  is  not  now  here ;  and  therefore 
we  do  not  call  him  to  tbat  particular  :  but  tbe 
next  letter  we  shall  produce,  is  a  letter  written 
by  my  lord  Lovat  to  tbe  Pretender*s  son.  The 
letter  itself  will  appear  to  be  torn  in  some  parts, 
which  will,  in  a  small  degree,  mangle  tbe 
sense ;  but  that  will  be  supplied  by  a  copy  of 
tbe  same  letter,  written  at  the  same  time, 
by  the  same  hand,  and  by  the  order  of  my 
lord  Lovat,  wbicb  we  shall  produce  to  your 
lordsbios. 

Sir  vf.  Yonge,  producing  tbe  letter  to  the 
witness,  asked, 

Sir  W.  Yonge.  Of  whose  band- writing  is 
tbat? — R,  Fraser,  It  is  mine. 

Sir  W,  Yonge,  By  whose  order  did  yoa 
write  it  f 

H.  Fraser.  By  my  lord  Lovat's  order. 

Sir  W.  Yonge,  Was  it  dictated  to  yoa  by 
him  ? — R,  Frater,  £very  word  of  it. 

Sir  W.  Yonge.  Was  the  letter  signed  by 
my  lord  ? — R.  Fnuer.  It  was. 

Sir  IF.  Yonge.  Js.tbe  signature  tbere  ?  Or, 
isittornoff?--il.  Fraier.  It  Is  torn  off. 

Sir  W.  Yonge,  Look  upon  tbat  copy  of  a^ 
letter,  and  tell  my  lords  whom  tbat  was  writtoft 
by  ? — K.  Fraur.  By  me. 

Sir  W.  Yonge.  By  whose  order  F 

K.  Froter,  By  my  k>rd  Lovat's  ord^r. 

Sir  W.  Yonge.  hot  what  end  or  purposo. 
was  it  made? 

JB^  Fro$er.  It  was  made  for  a  copy  to 
keep. 

Sir  W.  Yonge,  Is  that  a  copy  of  tbe  other, 
letter  wbicb  you  wars  just  now 'sbewo? 
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R.  Fraar.  Tbfti  ii  a  oopy  thajt  WM  drawn 
iProm  the  prindpal. 

Sir  W,  Tange.  Wat  the  ari^aal  sent  at 
aoy  time  f— JR.  Frater.  Yes ;  it  was. 

Sir  W.  Tonge,  When  was  it  sent  f 

JR.  Frater,  It  was  sent  from  Gortuleg*  at  the 
tsme  time  the  letter  to  Mr.  Murray  was  sent* 

Sir  W,  Yonge.  Can  you  ^ve  an  account 
bow  the  signature  of  the  oriipnal  letter  came 
to  be  torn  off? — A.  Frater,  I  cannot. 

Att,  Gen,  Mjr  lords,  there  is  some  part  of 
the  signature  remaioing :  the  top  of  the  JL,  and 
the  top  of  the  f,  remain. 

My  lords,  We  desire  ^he  letter  may  be  read. 

Sir  W.  Yonge.  Delirer  both  the  letter,  and 
the  copy  to  explain  it. 

X.  H,  S,  Wastbe'signatureoriginally  there  ? 

R.  Frater,  Yes. 

X,  H.  S,  You  say  my  lord  Lorat  dictated  it  f 

R,  Frater,  Yes. 

X.  H.  S.    Did  he  sign  it  ? 

R.  Frater.     Yes. 

X.  H.  8,  Was  the  name  intire  upon  it,  when 
it  was  sent  away  from  Gortuleg  P 

JR.  Frater,  Yes  ;  it  was. 

X.  If.  S,  When  .waa  it  sent  away  from 
tyortulegf 

H.  Frater,  At  the  same  time  with  the  former 
letWr,  that  has  been  read*. 

X.  H.  *9.  When  was  that  sent  ? 

R.  Fraur,  In  January. 

X.  H,  S,  By  whom  was  it  sent? 

R,  Frater,  By  a  tenant  of  my  lord  Lovat's  \ 
one  of  his  Stratbarrick  men. 

X.  H.  S,  My  lords,  as  both  the  letter  and 
the  copy  have  been  prored,  it  will  be  proper 
for  your  lordships  first  to  hear  the  original  read, 
imperfect  as  it  is,  and  then  the  copy. 

Clerk  read  the  Letter  No.  I,  dated  Beaufort, 
November,  1745,  and  then  read  the  copy 
of  the  same  Letter,  No.  IL 

NM. 

«<  Most  Royal  Prince  ;*  I  reckon  it  the  great- 
est misfortune  of  my  life,  and  which  has  occa- 
sioned me  more  greif  and  sorrow,  than  any 
cross  accident  that  ever  happened  to  me,  that 
ray  long  indisposition,  and  severe  pains  and 
tortures,  [that  I]  suffered  for  a  lou^  time,  de- 
prived me  of  the  vast  [joy  and]  honour  I 
would  have  bad  in  kissing'  your  [royal  highl 
nesa  hands,  and  in  venturing  my  old  [person  J 
before  your  eyes.  And,  as  my  dear  otasters 
and  [8ov]ereigns,  your  royal  father  and  grand- 
father [never  bald  a  more  faithful  and  zealous 
subject  than  [I  nave  b]een  to  their  royal  iier' 
sons  and  interests,  since  I  [bald  the  use  ormy 
reason ;  so  nothing  in  this  wor|d  could  give  me 
■0  much  pleasure  as  to  signaike  myself,  and 
end  my  days^  in  the  service  of  your  royal 
highnes%  where  I  would  not  be  useless,  hav- 
ing been  bred  to  the  war  by  the  best  matters 

*  N.  B.    The  chasms  iu  this  letter,  [fnsert- 
sd  here  in  brackets]  which  were  occasioned 

Sf  tearing  off  the  si^atore,  are  supplied  from 
0. 1 1,  the  copy  of  it.    Former  SdiHon, 

i 


in  Europe  these  fifty  years  past:  but  now, 
finding  myself  a  perfect  invalid,  not  aUe  to 
mount  a  horseback,  nor  to  walk  half  a  mile, 
and  consequently  not  able  to  exert  myself  either 
as  a  soldier,  or  as  a  general  officer,  which  my 
dear  master,  your  royal  lather,  was  pleased  to 
make  me  above  forty  years  ago. 

**  Finding  mysdf  in  this  unhappy,  cnieil  si- 
tuation, of  not  being  able  to  pay  my  doty  to  your 
royal  highness  in  every  respect,  I  did  resolve 
to  give  your  royal  highness  the  next  mark  of 
my  greatest  zeal  that  I  am  capable  of,  if  it 
was  to  gain  your  royal  highness  ten  kingdoms  ; 
and  that  is,  to  send  my  eldest  son,  the  bearer  of 
this  letter,  and  the  great  hopes  of  my  family, 
and  the  darling  of  my  soul,  to  venture  his  life, 

Eand]  bis  young  person,  in  your  royal  high 
oess  service] :  And  1  hope,  that  his  great  zeal 
and  for[wardness  to  serve]  your  royal  highness, 
in  every  shape  y[ou  please  to  comnoand]  him, 
will  be  a  proof,  that  be  is  my  [true  son.] 

I  have  sent  along  with  him  all  [the  pnncipal] 
gentlemen,  and  heads  of  families,  of  my  [clan, 
with]  eight  hundred  of  my  common  people  of 
bi[s  own  choice  Q  And  it  is  singular  in  my 
clan,  that,  of  [thirteen]  or  fourteen  hondrerl 
men  that  are  on  my  proper[ty,]  they  are  all 
Erasers ;  and  there  is  not  twenty  of  them  of 
any  other  clan.  Both  histoiy  and  traditions 
tell  us,  that  the  clan  of  the  Frasers  always 
behaved  well;  and  now,  when  they  have  a 
most  glorious  snd  brave  Prince  at  their  head,  I 
truely  rather  hear  of  my  son's  death,  and  of  all 
my  clan  that  went  along  with  him,  than  to 
bw  of  their  misbehaviour,  which  woo'd  soon 

Cut  my  gray  head  with  sorrow  to  the  grave; 
nt  1  00  not  in  the  least  fear  it.  I  therefore 
deliver  my  son,  and  my  clan,  most  heartily 
and  frankly  to  your  royal  highness,  to  do  with 
them  what  in  your  royal  highness  goodness  and 
pleasure  you  think  fit. 

**  I  hope  there  is  none  sf  your  royal  highness 
ireinds,  or  servants,  that  has  come  to  this  coun- 
try, but  will  do  me  the  justice  to  declare,  that  I 
am,  and  always  have  been,  the  roost  zealous 
and  most  active  partisan  that  [your  royal! 
highness  has  in  the  north  of  Scotland ;  and  [m 
that  I  o]|wn  I  did  but  my  duty. 

"  This  letter  is  already  longer,  than,  in  good 
[manners,]  1  ought  to  have  troubled  your 
royal  highness  [with :  But]  as  I  have  a  great 
many  essential  things  to  lay  [before]  your 
royal  highness,  I  will  'make  a  memorial  rdf 
them,]  and  give  them  in  to  my  good  freind  Mr. 
[Murray,]  your  royal  highnesa  secretary  of 
state,  that  he  [ma^y  represent  to  your  royal 
highness  what  is  m  [it,]  when  yott  are  at 
leasure. 

**  I  pray  God  preserve  your  khtsI  highness 
person,  and  give  you  success  andf  glory  in  all 
ypureoterprizes,a8  you  have  had  hitherto ;  and 
I  am,  while  I  live,  ready  to  loose  the  last  drop 
of  my  blood,  and  with  as  great  zeal  as  any  man 
on  earth.  Moat  glorious  and  most  royal  prince, 
Yourfoyal  highness  most  constant  and  fkitbfbl 
slave.  »  ♦  a  ♦ 

*'  Beaufort,  Nor.  1745/* 
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Tintm  tbe  eopy  of  the  aborc  letter  wm  read. 

Lord  HM  Steaoard.  By  whom  was  thit 
letter  intended  to  have  beea  sent  to  the  jonog 
Pb«tender? 

R,  Fraser.  ft  was  intended  to  hsTO  been 
sent  h?  the  master  of  Lovat 

L,  H.  S.  How  long  bad  yoa  this  copy  in 
yoar  hands  f 

It.  Fraser.  I  had  it  in  my  bands  for  some 
time  after  it  was  written :  it  lay  in  my  desk.  * 

L.  H.  S.  How  long  had  you  it  in  your 
hands  f — R.  Frater,  I  cannot  be  positive. 

X.  H.  S.  To  whom  did  you  deliver  the  copy  f 

R.  F^ate^.  I  do  not  know  to  whom  I  deli- 
Tered  the  copy. 

Att.  Gen.  My  lords*  though  it  is  impossible 
Ibr  your  lordships  to  doubt  who  is  meant  by  the 
wonis  Most  glorious  Prince,  and  Your  Royal 
Highness,  iu  the  letter,  yet,  if  your  lordships 
please,  this  witness  may  be  asked,  as  he  wrote 
the  letter  by  my  lora's  dictating,  who  was 
meant  by  these  words  f 

R.  Frater.  I  took  it  to  mean  the  Pretender's 


Sir  W.  Tonge.  My  lords,  the  next  letter  we 
beg  leave  to  ^oduce,  is  another  letter  that  wa» 
intended  to  be  sent  to  the  master  of  Lovat. 

Look  upon  that  letter  [shewing  the  letter  to 
the  witness,]  and  tell  my  lords  of  whose  hand- 
writing it  is. 

R,  rrater.    It  is  mine. 

Sir  W,  Tonge,  By  whose  order  did  you 
write  it  F— B.  Fraur.   By  my  lord  Lovat's. 

Sir  W.  Tonge.  Was  it  dictated  by  lord  Lovat 
to  yoa  ?— H.  Fraser.  Every  word  of  it 

Sir  W.  Tonge.  Was  it  signed  by  my  lord 
Lotat,  when  it  was  written  f 

R.  Fraser.  I  cannot  be  pontive  whether  it 
was  signed,  or  not 

Sir  W,  Tonge.  Recollect,  if  yon  can,  whe- 
ther it  was  signed,  or  not. 

R.  Fraser.  To  the  best  of  my  remembrance, 
it  was  signed.  It  was  intended  to  be  sent,  with 
the  other  lett^  to  the  laird  of  Locbiel,  who 
was  then  at  Perth.  It  was  written  by  me,  and 
dietated  by  my  lord  Lovat  every  word. 

Sir  W.  Tonge.    Can  yoa  take  upon  you  to 
^  aay,  that  it  was  signed,  or  not  f 
I   R.  Fraser,  To  the  best  of  my  knowledge,  it 
was. 

Sir  W.  Tonge.  Was  that  letter  sent  at  the 
same  time  with  the  others  ? 

K.  Fraser,  Yes ;  it  was. 

Sir  W.  Tonge.  At  the  same  time,  and  by  the 
same  person  ? — R.  Fraser,  Yes. 

Sir  TF.  Tonge.  By  whose  orders  were  they 
sent  ? — R,  Fraser.  By  my  lord  Lovat's. 

Sir  W,  Tonge.  What  were  you  ordered  tt>  do 
with  these  four  letters? 

R,  Fraser.  To  put  them  op  in  a  paeket ; 
which  1  did,  and  directed  them  to  the  master 
of  Lovat. 

Sir  W.  Tonge.  By  whom  were  you  orderef)" 
to  do  it  f— A.  Fraser.  By  my  lord  Lovat 

Sir  W.  Tonge.  Were  there  three  or  four 
letters  in  all  f 
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R.  Fraser.  There  were  four  letters. 
L.  ^.  S.    Wu  this  letter  sent  in  the  sama 
paeket  with  the  others? 
R.  Fraser,  Yea ;  it  wu. 

Then  the  Letter  N"*  IV.  was  delivered  m  at 
the  taUe,  and  read  by  the  clerk,  as  follows : 

NMV. 

'<  My  dear  laird  of  Locheil ;  I  ootild  hardly 
beleive  ane  angell  from  heaven,  if  he  had  told 
me,  that  Donald  laird  of  Locheil  won'd  forget 
Simon  lord  Lovat,  as  you  have  done :  and  this 
is  the  more  surprizemg,  that  you  cannot  sav^ 
nor  justly  think,  that,  b  one  article  of  my  lifo^ 
I  ftilM  to  shew  my  singular  affection  and  re- 
spect for  my  dear  cousin  Locheil ;  but,  on  the 
contrary,  gave  you  all  the  marks  of  freindship 
in  my  power,  or  that  I  was  capable  off;  and 
yet,  my  dear  cousin,  since  ever  you  joined  the 
prince,  yon  never  did  me  the  honour  to  writo, 
me  one  scrape  of  aoen,  notwithstanding  of  the 
strict  union  and  freindship  that  we  alwaya 
lived  in,  and  oar  constant  correspondence.  I 
solemnly  prote^  that  1  know  not  what  to  attri«» 
hate  this  sillence  to ;  since  I  cannot  accuse 
myself  of  any  thing  that  desenrea  it  at  your 
hands :  for  you  never  saw  me  fail  in  my  loy- 
alty to  the  king,  or  in  my  affection  and  frmnd- 
ship  towards  you ;  nor  never  will,  though  you 
should  continue  as  unkind  as  you  are.  I 
therefore  beg  of  yon,  my  dear  cousin,  to  let  me 
hear  from  you ;  and  be  so  good  as  to  comfort, 
my  languishiog  soul,  and  drooping  spirits,  bj 
assureing  me  that  yon  are  the  same  afl^* 
tionate  laird  of  Loclieil  to  me  that  ever  yoa 
was :  I  truely  never  had  so  much  need  of  vour 
comfort  and  assistance  as  at  this  time »  m  I 
am  in  vast  distress  of  body  and  mind. 

**  The  base  and  treacherous  behaviour  of  our 
wretched  cousin  the  laird  of  Mac  Leod  has  al- 
most cost  me  my  life  already :  the  night  before 
he  took  his  journey  to  the  isle  of  Sky  from 
this  house,  sitting  by  me,  he  looked  up  se* 
riously ,  and  swore  to  me,  that  as  he  should  an- 
swer to  God,  and  wished  that  God  inight  never 
hare  mercy  on  him,  and  that  he  might  nerer 
enter  into  the  kingdom  of  heaven,  but  that  his 
bones  might  rott  on  earth,  be  bomty  and  hie 
ashes  blown  up  in  the  air,  if  he  did  not  oome 
with  nil  speed  imaginable,'  and  with  all  his 
men  that  was  already  prepared,  and  come  and 
join  my  son,  and  the  clan  Fraser,  and  march 
south  with  them  to  the  prince's  service,  where^ 
ever  he  wu.  He  swore  the  same  terrible  oaths 
and  imprecations  next  day  to  my  son,  and  to 
your  faithful  servant  Gortuleg  a  and  if  he  had 
keept  his  oaths  and  word,  I  had  ao  man<<> 
naged  this  part  of  the  north,  that  about  6,000 
men  had  marched  sooth  to  |ho  Prince's  as- 
sistance; which  I  thought  wou'd  miicb  en- 
courage his  own  loyal  party,  and  frighten  the 
English  to  his  obedience.  But  when  1  got 
Mflc  Leod*s  letter  about  twelve  days  after,  in 
which  he  told  me,  that,  after  deliberatcdng 
fully  with  his  neighbour,  sir  Alexander,  and 
,  weighing  the  arguments  on  both  sides,  he,  ami 
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hit  neighbour,  had  resolred  ta  stay  ai  boBue, 
and  not  to  trouble  the  govemmeqL 

*'  In  reading  this  line,  I  had  almost  fainted, 
and  my  body  sweilM  with  anger  and  f  ezation ; 
■0  that  I  could  not  sleep  nor  eat  for  several 
days ;  and  1  am  yet  far  irom  bebg  reeovered, 
for  I  have  a  severe  stitch  and  pain  in  my  left- 
side, which  keeps  me  from  my  night's  rest, 
and  has  entirely  taken  away  my  appetite ;  so 
that  I  beleive  the  treachery  of  that  unnatural, 
tingrateful,  and  wicked  man,  will  be  the  occa- 
sion of  my  death  very  soon :  bat  before  I  die, 
I  resolved,  if  possible,  to  give  such  a  mark  of 
iby  zeal  for  my  good  master  the  king,  and  for 
the  glorious  brave  royal  prince  bis  son,  that  1 
beleive  few  in  Scotland  would  do  but  myself. 

**  t  send  my  eldest  son,  who  is  the  great 
hopes  of  mv  fiiraily,  and  the  darling  of  my 
life  and  soul,  to  venture  ^is  life  and  blood  in 
the  brave  royal  prince's  service ;  and  he  has 
aH  the  gentlemen  of  my  dan  with  him»  except 
a  few  old  gentlemen  that  are  not  able  to  travell. 
He  has  Stray,  Kilbokie,  and  Religg,  the 
principal  heads  of  fkmtlys  of  the  Frasers  this 
side  of  Lochness ;  Sod  he  has  Foyers,  Ferra- 
nne,  and  Leale-Ciarth,  as  the  prinoipal  heads 
of  the  tamifys  in  Stratherrick  and  Abertorff ; 
and  he  has  certainly  taken  with  him  the  flour 
of  my  clan.  I  pray  God  preserve  him  and 
them,  and  influence  them  to  fight  gallantly 
iwfore  the  brave  prince's  eyes ;  for  I  had  much 
rather  hear  of  my  son's  death,  and  of  my  clans, 
than  that  they  snould  miss-behave ;  since  his- 
tory cannot  shew  ane  occasion  in  which  the 
Frasers  misbehaved ;  for,  I  thank  God,  they 
were  always  known  to  be  brave. 
'  *'  Now,  my  dear  cousin  Lochen,yoaa:nnot 
but  think  it  just  and  reasonable,  that  I  deliver 
my  son  to  your  care,  in  every  respect ;  and 
that  your  dan,  Cluny's,  and  mine,  should  be 
most  unite,  and  live  together  like  brethren; 
and  that  the  qnarrell  of  the  one  should  be  the 
quarrell  of  the  other,  according  to  our  mutual 
engagements  by  word  and  write;  in  which,  f 
hope,  we  will  never  fail.  The  treacherous 
maviour  of  the  monstrous  laird  of  Mac  Leod 
■bond  put  all  relations  and  intimate  freinds  on 
their  guard  not  to  fail  to  one  another;  for  be 
has,  by  his  treachery  and  unnatural  behaviour, 
fixed  upon  himself  the  most  infamous  charac- 
ter of  any  man  6n  earth  :  that  traitor,  instead 
of  coming  to  this  house,  where  he  was  al- 
ways Mr.  to  join  my  son,  according  to  his 
promise,  has  marched  the  ot^er  side  of  Kessock 
this  day  with  400  of  his  chosen  men  and  gen- 
tlemen :  1  beleive  that,  hearing  that  my  son's 
ri^iment  was  in  arms  in  this  country,  he  was 
affraid  to  pass  throueb  it,  though  it's  the  best 
way  to  hivemess.  His  fears  was  sTOumlless ; 
for  I  wood  not  hurt  my  mother's  Kin,  though 
it  was  in  my  power:  but  if  my  son  saw  the 
laird,  I  beleive  he  would  shoit  him,  or  bring 
liim  prisoner  to  the  Prince,  because  of  his  abo- 
minable breach  of  oath  and  promises  to  him. 

**  When  he  sent  a  little  sneaking  gentleman 
here  with  his  treacherous  letters,  my  son  and 
Gortulegg  made  two  bitter  answers  to  them. 


When  the  little  genfleman  sought  my  aaswer, 
I  told  him  to  tell  his  chief,  thatlie  was  a  traitor 
to  the  king,  and  a  murderer  of  my  son  and 
me,  which  be  might  be  sure  1  would  resent,  if 
1  was  able ;  but  that  I  would  never  black  paper 
to  a  man  that  had  so  basely  betrayed  me ;  that 
since  he  went  to  the  devifi,  I  would  leave  him 
there,  and  have  no  more  to  do  with  him. 

"  If  onest  Gortuleg,  who  made  up  a  company 
to  go  with  my  son,  and  who  ^ould  be  roost 
usefull  to  him,  fell  very  ill,  eight  days^  m^ 
of  his  old  distemper,  ane  inflammation  in  Uie 
kidneys,  of  which  be  had  almost  dyd  some 
years  ago  in  Lochaber,  and  many  times  since. 
tie  lies  in  the  next  room  to  me ;  we  are  both 
much  indisposed,  and  invalids.  He  joins  me 
in  assureing  you,  and  my  dear  cousin  the  lady 
Locheil,  and  all  your  lovely,  family,  of  oiur 
most  affectionate  humble  duty  and  best  re- 
spects. 

*<  Since  you  are  justly  the  royal  Prince's 
great  favourite,  I  hope  you'll  be  so  kiod,  dear 
cousin,  as  make  my  court  to  his  royal  higli* 
ness ;  for  though  it  is  my  misfortune  not  to 
be  able  to  follow  him  where? er  he  goes  (which 
would  be  the  deUgbt  aod  honor  of  my  life,) 
yet  yon  can  freely  assure  his  royal  bigiiness» 
that  he  has  not  a  more  faithful!  and  zealous 
partizan  in  Scotland:  and  though  I  am  not 
able  to  mount  a  horseback,  or  travdl  a  fool, 
yet  I  have  done  his  royal  hij^hness  more  ser- 
vice than  any  one  of  my  own  rank  in  Britiain ; 
ibr  I  keep  fife  and  spirits  in  his  aflairs  mors 
than  any  man  in  the  north :  and  though  the 
President  tells  me  plainly,  that  I  luive  forfeit 
life  and  fortune,  and  toat  my  person  is  not 
safe  in  this  house ;  yet  I  am  resolved  to  live 
and  die  with  courage  and  resolution  in  my 
king  and  royal  prince's  service ;  but  no  deain 
that  they  can  mvent  can  lesaeo  my  zeal,  or 
fright  nxi  from  my  duty. 

**  I  beg,  my  dear  cousin,  you  may  acquaint 
me  what  you  know  of  our  dear  cousin  Mr. 
William  Urummond  of  Bochaldy ;  for  1  can 
^et  no  certain  accounts  of  him,  which  vexes 
my  soul  and  heart ;  for  he  was  one  of  the 
men  in  the  world  that  I  loved  most,  and  tliat 
loved  me  most. 

*<  I  beg  you  ten  thousand  pardons  for  this 
very  long  letter ;  but  it  is  to  punish  you  fi)r 
your  sillence,  and  to  convince  that  I  am  alwaj^ 
the  same  man  towards  you  and.  yours. 

"  I  intreat  you  make  my  most  aflectiooats 
compliments  to  my  dear  son»in-law  Cluny, — I 
am  perswaded  he  will  .do  honor  to.  all  concerned 
in  htm. — I  am  convinced  that  you  will  easily 
beleive,  that  1  am,  as  much  as  any  man  alive, 
with  unalterable  esteem,  attachment,  and  re- 
spect, my  dear  laird  of  Locheil, 

<•  Beaufort^  Nov 

The  Signature  of  this  Letter  was  torn. 

Att.  Gen.  My  lords,  there  was  another 
letter,  which  we  take  to  be  one  of  the  four 
which  was  sent  in  that  packet ;  it  is  not  a 
very  material  one ;  and  we  shall  produce  it  to 
your  iordshipSi  rather  to  connect  the  eTidcnct 
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of  thif  witness,  than  for  any  thing  contained 
in  it.  It  is  a  letter  to  the  laie  oiarqai«  of  Tul- 
Kbardioe,  by  the  name  of  Duke  of  Athol. 

Sir  William  Yonge  prodacing  the  Letter, 
the  signature  to  which,  and  part  of  the  date, 
is  torn  off. 

Sir  W.  T&nee,  Of  whose  hand-writing  is 
that  letter  f — K.  Frater.  My  own. 

Sir  W.  Tongt.  By  whose  directions  did  yon 
write  it? — R.  Frater,  By  my  lord  Lovat's. 

Sir  W,  Yonge,  Did  he  dictate  it  to  you  f 

JR.  Frater,  Every  word  of  it. 

Sir  W,  Yonge,  Was  the  letter  signed  by  lord 
LoTat  ? — JR.  Frater.  Yes,  it  was. 

Sir  W.  Yonge,  Did  vou  see  my  lord  Lovat 
sign  it  f — H,  Frater.  Yes,  I  did. 
'  Sir  W,  Yonge.  Is  the  signature  torn  off? 

H.  Frflicr.  yes. 

Sir  W.  Yonge.  Was  thai  letter  sent  with 
the  others  ? 

'  R.  Frater.  It  was  sent  with  the  former  that 
have  been  read. 

Sir  JV.  Yonge.  In  the  same  packet? 

R.  Frater,  Yes. 

Sir  W.  Yonge.  Which  was  directed  to  the 
mister  of  Lovatr — R.  Frater.  Ysa. 

Sfa:  W,  Yonge.  For  whom  did  my  lord  Lovat 
say  that  letter  was  designed  ? 

R.  Frater.  For  the  dnkeof  Athol. 

Sir  W.  Yonge,  Who  did  he  mean  by  that  ? 

JR.  Frater.   The  marquis  of  TulTibardine, 
the  duke  of  Athol  that  was  abroad. 
'   Sir  W.  Yonge.  By  whose  order  did  yoo  send 
that  leUer  ? 
*    Jl.  Frater.  By  my  lord  Ltvat's  orders. 

Then  tlw  Letter,  N""  V.  dated  5th  December, 
1745,  was  delivered  at  the  tablCi  and  read  by 
^  C^k)  u  follows: 

*'  Bfy  good  lord  duke;  I  had  the  honour  to 
neeive  two  very  ob  ....  *  from  youf  gtmce ; 
lor  which  I  give  you  *  *  .  .  .  nks ;  and  I  can 
freely  imire  your  grace  *  *  .  .  .  ness  and 
Isvilitys  towards  me,  have  had  *  *  .  .  .  pres- ' 
son  upon  me,  that  I  will  repaember  *  *  .  .  . 
feys  or  my  life  with  gratitude  and  thankf  .  .  . 
And  your  grace  sbafi  always  find  me  most 
fsady  to  serve  your  person  and  family. 

**  I  had  the  honour  to  return  answers  to  both 
yomr  grace's  letteis ;  one  by  Mr.  Mac  Donell, 
and  the  other  by  Mr.  Mac  Pnerson,  both  of  the 
army ;  but  as  the  bearer  has  the  honour  to  be 

four  grace  akid  is  my  relation,  and  one  whom 
trust  as  much  as  any  of  my  famOy,  I  hare 
nut  it  upon  bim  to  acquaint  your  grace  of 
£rery  thing  that  happen?in  this  country  worth 
yoor  while  to  heftr,  since  I  had  the  honour  to 
noslve  your  grace's  letters ;  which  I  am  sune 
lie  will  do  very  exactly  and  very  ^ithfnlly ; 
ftr  he  knows  eftr^  Ihmg  that  is  done  in 
tfils  ebontry,  and  does  not  want  understand- 
ing. - 

**  1  fanihibly  beg  the  continuance  of  yonr 
gfifiie'flgoodisess  and  ctfilitys  towards  me  J  and 


beso  jost  as  to  beleive  that  1  wifl  remain,  whil« 
I  live,  with  the  utmost  esteem,  attachment,  and 
respect,  My  good  lard  duke,  Yoor  grace's  moat 
obedient,  most  oblidged,  and  most  affectionate 
faithful  humble  servant, 
•«  Beaufort,  Dec,  5,  1745." 

The  Signature  of  this  Letter  was  torn. 

Att.  Gen.  My  lords,  the  next  letter  we  be^ 
leave  to  produce,  is  a  letter  from  my  lord  Lovat 
to  bis  son.  My  lords,  your  lordships  have' 
heard  already  of  a  letter  which  was  found  i^ 
the  box,  from  the  son  to  the  father  ;  to  which 
this  will  appear  to  be  an  answer.  The  father's 
letter  we  shall  prove  in  the  same  manner  as  we 
have  done  the  others;  anil  the  son's  will  be 
proved  to  be  of  bis  hand- writing,  and  to  have 
been  in  the  box,  at  the  time  it  was  examined  and 
opened,  in  the  manner  your  lordships  have 
heard. 

Att.  Gen,  Of  whose  hand-writing  is  that 
letter  ?  [$hewin||[  the  letter  to  the  witness.]   , 

Jl.  Frater,  It  is  of  my  wwn  hand- writing. 

Att.  Gen,  By  whose  orders  did  you  write 
it? 

JR.  Frater,  By  my  lord  Lovat's. 

Att.  Gen,  Was  it  signed  by  my  lord  Lovat? 

R,  Fraur,  It  was  not  signed. 

Att*  Gen.  Was  it  ever  sent  by  my  lord 
Lovafs  order  ?^Jl.  Frater.  Yes. 

Att.  Gen.   To  whom  ? 

Jl.  Frater.    To  the  master  of  Lovat. 

Att.  Gen.  Did  niy  lord  Lovat  dictate  it  to 
you  f — Jl.  Frater.  Yes,  every  word  of  it. 

Att.  Gen.  Did  he  order  you  to  send  it  to  the 
master  of  Lovat  ?~Il.  Frater.  Yes,  he  did. 

Att.  Gen,  Did  lord  Lovat  frequently  order 
lettera  to  be  wrote,  and  order  his  secretary  lo 
send  them,  without  signins;  them  ?. 

R.  Frater,  Yes,  my  lords,  he  did. 

Att,  Gen.  Was  not  that  generally  to  people 
the  most  intimate  with  him  f 

R,  Frater.  Yes,  only  to  his  intimates. 

L.  H,  S.  Do  yoo  know  any  thing  of  the 
seniling  of  this  letter  P — R  Frater.  Yes. 

L,  B.  S,  By  whom  was  it  sent  ? 

Jl.  Frater.  By  one  of  my  k»rd  Lovat's  te« 
nants. 

L,  B.  S,  Was  it  sent  at  the  same  time  with 
the  packet? 

Jc.  Frater.  Yes,  I  believe  it  was ;  hot  1  am 
not  positive  as  to  the  precise  time  it  wss  sent.; 
it  was  either  then,  or  a  little  after :  if  I  was  tQ 
read  the  letter,  I  could  tell.  [The  witoc^ 
bavinglooked  upon  the  letter.] 

L.  a,  S,  Docs  that  enable  you  to  recollect 
when  the  letter  was  sent? 

Jl.  Frater.  Yes,  my  kNrdSy  it  docs ;  it  was 
sent  at  the  same  time  with  the  other  letters  that 
I  spoke  of. 

X.  H.  S.  With  that  packet  which  hM  been 
mentioned  ?-^Jl.  Frater,  Yes.  *^ 

Att,  Gen^  My  lords,  this  letter  consists  pf  two 
pieces ;  one  is  a  postooript :  therefore  we  b^ 
Msve  to  ask  this  witness,  whether  the  post- 
script was  wrote  by  him,  and  dictated  by  my 
lordi  and  sent  et  the  same  time  with  the  cmr  ? 
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R.  Frater.   Yqs,  it  was. 

Then  the  Clerk  read  the  Letter^  N""  X.  at  the 
table:  which  U as  follows : 

N'X. 

<»  My  dearest  child  ;  1  received  the  pleasure 
of  your  letter  by  the  two  expresses  that  I  sent 
to  you  the  first  of  this  moBth,  which  yoa  forgot 
to  mark  the  date  of.  It  gave  me  great  joy,  my 
dear  Simon,  to  know,  that  you  are  in  perfect 
beaitb,  and  to  see  such  a  nandsome  letter  of 
your  own  write  ahd  diction.  Bnt  I  must  tell 
you,  my  dear  chiM,  that  you  advance  severall 
things  in  it  thai  are  not  just,  and  that  yoa  can- 
not 80p|iort  in  reason.  In  the  first  place,  your 
reason  for  your  not  writeing  to  me  betbre» 
since  I  maile  my  escape  (though  I  accept  of 
your  excuse)  was  neither  just  nor  relevant ;  for 
It  was  not  to  be  suppled,  that  either  Loudoun 
or  the  President  would  be  in  terms  with  me  so 
sopn,  after  having  so  signally  affronted  them : 
but  in  the  second  place,  it  is  impossible  there 
could  be  any  terms  'twist  lord  Loudoun,  the 
President,  and  me,  that  should  keep  ¥oa  from 
writeing  to  me;  no,  if  I  should  be  at- 
tainted: so  vour  reason  for  not  writeing 
to  me  was  ill-founded.  As  to  your  advice 
that  comes  immediately  after  it,  in  repre- 
senting to  me,  That  if  I  could  make  tny 
peace  with  Loudoun  and  the  prettdent,  and 
save  my  person  and  estate,  that  you  would  con- 
tent yourself  witb  a  thin  regiment:  this 
thougnt,  my  dear  child,  was  not  stall  digested, 
and  entirely  ignorant  to  my  circumstances: 
ibr,  in  the  first  place,  Loudoun  can  no  more 
save  my  person  and  estate,  than  any  of  your 
subaltern  officers  can;  nay,  they  cannot  as 
much  engage  to  make  me  me  from  prison  for 
any  time :  so  that  it  would  be  madness  for  me 
to  make  any  terms  with  then^  but  to  speak 
'  civilly,  and  to  keep  myself  out  of  their  way.  But 
the  net  is,  my  dear  child,  which  you  fbrgot,  or 
perhaps  that  I  did  not  take  pains  to  inform  you 
of  it,  that,  above  seven  years  ago,  I  was  One  of 
those  that  entered  into  a  formal  associiitioo  to 
venture  our  lives  and  fortunes  to  restore  the 
king,  and  his  offipring;  and  we  signed  our 
mutual  engagements  for  thb  purpose  with  our 
bands  and  seals,  and  sent  it  to  France  to  the 
cardinall  de  Fleury,  then  first  minister  of 
France, I bythe hands  of  Mr.  William  Drnm- 
roond  of  Bochaldy.  The  cardinall  was  so 
pleased  with  it,  that  he  shewed  our  engage- 
ments and  subscriptionf  to  the  king  his  master, 
and  begged  of  bis  majesty  to  support  us :  and  the 
king  desired  the  ^rdinall  to  assure  us  of  his 
protection,  and  that  he  would  give  us  his  assist- 
ance and  succours  to  restore  our  king.  When 
Mr.  Drummood  acquainted  my  own  king  of 
this  prooff  of  my  loyalty,  and  of  my  constant 
^eal  for  his  person  and  interest^  from  my 
younger  years  till  now,  gave  me  evident  proomi 
of  his  goodness  and  ihf  ours  towards  me  since, 
iw  much  as  to  any  subject.  He  gave  Mr. 
JOroqupond  a  commission  to  carry  to  me  of 
general  of  the  Highlanders,  which  I  have ; 
.  fn()  sieverall  lettem  wjtt  yriih  the  li^'f  qwa 
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hand,  that  his  m^esty  would  pay  all  the-mooey 
1  paid  Fraserdale,  and  bis  creditors,  for  the 
estate  of  Lovat ;  and,  last  of  all,  the  king  was 
so  good  as  to  give  such  a  singular  mark  of  his 
favour  to  me,  and  to  my  fiMiiiiy ,  that  be  created 
me  duke  of  Fraaer,  te.  and  sent  me  that  patent 
by  Wiliiam-Drummond ;  of  which  I  hare  ase 
authentick  copy,  signed  and  counter-signed  by 
the  king.  1  would  be  a  monster  of  ingratitude, 
if  this  did  not  attach  me  to  his  naajesty  more 
than  ever.  Bochaldy,  not  thinkioij;  it  sale  to 
bring  the  patent  to  Britain,  left  it  with  his 
uncle,  old  Lochiel,  at  Bullen  in  France,  who  is 
now  come  orer  with  lord  John  Drummond  his 
coUoneli ;  and  I  hope  he  has  taken  my  patent 
along  with  him.  I  beg  you  may  assure  him  of 
n^y  m(]St  affectionate  respects.  He  and  I  always 
lived  like  two  brothers,  and  loved  one  another 
most  dearly.  I  am  sure  he  still  retains  affec- 
tionate sentinaents  for  ne,  as  I  do  for  him.  I 
hope  he  will  deliver  yoa  ny  patent,  or  a  good 
account  of  it  So,  my  dear  cl^itd,  since  that 
association,  1  made  it  my  busii^^i  where-evcar 
I  was,  to  promote  the  kiiu^s  interest,  and  to 
gain  and  engage  faitbfull  suqects  to  serve  him  ; 
so  that  I  have  done  more  against  this  govern- 
ment than  would  bang  fifty  lords,  and  forfeit 
fifty  estates.  I  have  therefore  nothing  for  it 
now,  but  to  promote  every  thing  that  is  for  my 
dear  Prince's  honour  and  uiterest :  and  nothing 
made  me  ever  speak  as  much  as  a  fair  word  to 
lord  Loudoun,  or  the  President,  but  to  endea- 
vour to  save  my  person  from  prison,  since  I 
was  not  able  to  go  to  the  feiid,  and  fight  foir 
my  king ;  but,  since  that  is  over,  and  that  I 
have  no  safety  from  prison,  hut  by  being  in 
bills  and  woods,  and  inaccessible  places,  my 
greatest  desire  under  the  son  is,  tbet  you  shsnM 
make  a  good  and  handsome  figure  in  the 
Prince's  army ;  which  I  wishiand  am  aiaaiiieas 
to  see  done  as  yourself  and  would  do  as  miieh 
for  it  as  I  would  do  te  save  my  life,  or  keep 
myself  from  uiison^  which  would  be  soon  deatt 
for  roe :  and,  as  Loudoun  told  me  the  day  be- 
fore I  made  my  escspe,  that  he  had  as  much 
to  ssy  sgainst  me  M  would  hang  all  the  Fraseii 
>  of  my  dsn,  1  have  ne  reason  to  hedge  or  dis- 
semble with  any  man  of  the  government :  so 
you  may  assure  yourself,  thet  I  will  put  aU 
irons  in  the  fire  to  send  you  south,  all  the  men 
thats  engaged  with  you,  and  as  many  more  as 
I  canget. 

<*  You  are  ouite  mistaken,  my  dear  cbMp 
when  you  thiuK,  that  your  comeing  north 
would  not  engage  them  to  go  south.  I  am 
sure  it  would  do  much  more  than  my  orders  ; 
for  the  tenth  man  would  not  go  this  day  at  my 
desire,  that  wouM  go  first  when  you  bmn  thu 
work  :  however,  I  will  be  working  at  Oiem  al( 
I  can. 

*<  I  am  makeing  up,  with  all  the  beast  pos- 
sible, a  habitation  for  myself  m  the  house  of 
Muily ;  for  that  country  is  the  strangest  hold 
in  S<x)tland ;  for  I  will  make  100  good  mea 
defend  it  against  all  forces  that  king  George  can 
have  in  Sootiand.  Besides,  I  ordmd  a  boat  to 
b<  OiadCi  t»  carry  me  eat  and  in  to  the  iato  of 
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Mailj,  wben  I  plaisei  to  that  it  is  morall j 
impracticable  to  attack  me  in  Uial  country, 
vbere  I  am  resolved  to  go,  if  po$aible«  next 
week,  if  m^  acconmodi&on  be  finiabed.  1 
kwp  Farraboe  till  I  go  out  of  the  country ;  for 
if  be  went  away  just  ^ow,  when  the  people  of 
tke  Aird  are  going  south,  and  Simoo,  with 
loiDe  men^  out  of  this  country,  I  would  be 
booted  like  a  fox  by  Loudoun  up  and  down  the 
eoQDtry,  which  perhaps  would  oofi  me  my  life 
bj  cold  and  fatigue;  lo  that  I  am  resolved  to 
lUy  at  my  dear  Gortuleg*8  boose,  whieb  I 
reckoQ  my  borne  as  much  as  if  I  w^  at  Castle 
Doaoy,  till  my  accommodation  is  made  up  at 
GHoitrafarer. 

*'  I  shall  send  you  my  fine  pistols  and  fami- 
(me,  after  1  cause  put  them  up  in  a  new  port- 
maotoa ;  for  it  would  be  a  pity  to  spoil  them ; 
for  tbey  wiO  be  few  so  good  m  the  army.  1 
wooder  that  yon  are  so  long  without  wnteing 
tone;  for  you  may  be  sore  that  it's  a  comfort 
for  me  to  hour  often  from  you  ;  and  when  1 
•ffl  a  week  without  hearing,  in  the  sitnation 
that  you  are  in  now,  you  may  beleiTe  that  I 
most  be  Tery  uneasie.  Therefore,  my  dear 
SifflOfi,  for  Christ's  sake,  doo*t  be  a  week  with- 
Mt  writeing  to  me ;  and  let  me  know  how  all 
natters  goes  with  you,  and  what  situation  the 
Priooe's  army  is  u,  and  write  cnoourageing 
MWi,  that  stiay  be  shewn  to  your  people. 

"  I  shall  long  much  for  the  return  of  this 
exprsn ;  and  I  ever  am,  with  great  affection, 
My  dearest  Simon,  Your  dotyfull  father. 
**  Jaouary  14tb,  1746." 

"  P.  S.  I  send  yoo  enciosed  the  foor  letters 
that  yon  should  have  carried  with  yott  from 
Cattle  Denny,  which,  I  hope,  you  will  have 
occasion  to  deliver  out  of  your  own  hand. 
You  may  tell  the  P.  when  you  deliver  the 
letter  to  him  out  of  your  own  band,  that  your 
father  thouj^ht  it  the  greatest  miafortuno  or  his 
life,  that  bis  sickness  and  iofirmitys  deprived 
biffl  of  the  hoBOur  of  attending  his  royal  high- 
ncn  where -ever  he  went;  and  that  his  only 
comfort  now  is,  that,  he  is  capable  to  give  his 
R.  H.  such  a  mark  of  his  zeal  as  to  seiul  you, 
tod  his  kindred,  to  venture  your  lives  jbr  lum ; 
>nd  that  he  binmelf  is  every  day  exposed  to  be 
made  a  prisoner,  and  be  sent  to  London,  lo 
bave  his  nead  struck  off;  since  it  can  be  easily 
proven  agfinst  him,  that  he  has  done  more 
a^inst  the  government  than  any  one  of  bis 
raok  in  Brittain  ;  and  hopes,  that  since,  by 
God's  help,  be  hfts  made  what  may  be  called  a 
miraculous  escape  out  of  the  bands  of  his  crnell 
eoemv,  he  will  yet  expose  his  person,  with  his 
•word  in  hia  hand,  to  serve  his  B.  H.  and  to  do 
bis  duty  before  his  ^es.  You  will  make  vour 
Court  and  mine  to  Mr.  Munmy,  as  mncn  as 
>oocan;  be  is  a  very  pretty  honest  fellow; 
and,  I  am  very  sure,  would  he  ready  to  serve 
US.  And  tell  young  L^cbeil,  and  John  Roy, 
that  I  expect  that  tbey  will  make  my  court 
>ad  yours,  to  bis  tt.  U.  in  every  shape ;  and 
^ti  they  hoth'know  tht  wtke  tnigt  itad  oitfift* 
deuce  I  put  in  tbep, 


I 


'^  I  hope  your  oaptain-leivt  is  come  home  by 
this  time;  and  it  was  very  right  to  send  him; 
for  he  is  certamly  one  of  the  prettiest  fdlows  of 
your  clan:  Give  mjr  service  to  him,  and  tell 
bim,that  I  bcff  of  him  to  remember  all  that  I 
spoke  to  him  about  my  patent ;  and  when  ytm 
talk  seriously  with  him  about  it,  I  entreat  that 
yon  both  put  all  the  irons  in  fire  you  can,  to 
make  the  thing  succeed.  I  ask  nothing  of  his 
royal  highness,  but  to  give  his  countenance,  and 
own  piihholy  what  his  father  baa  done  for  me; 
which  if  he  refuse,  I  most  keep  to  the  oath 
that  I  gave  before  the  duke  of  Perth,  the  eail 
of  Traquair,  Locheil,  and  other  gentlemen,  that 
first  engaged  in  the  present  project  with  me, 
that  I  would  never  draw  my  sword  till  that  was 
done.  And  I  cannot  soppoee  or  imagio,  that 
his  R.  H.  will  make  the  least  scruple  about 
it,  since  it  is  for  his  own  honour  and  intense 
u  wdl  aa  for  that  of  my  family.  I  b^  cvisr 
and  over  agam,  my  dear  child,  to  let  me  hear 
more  often  from  you:  I  ff^®  y<Ni  myafiSM^r 
tionate  Uessmg:  1  pray  God,  and  his  angelta, 
that  you  may  be  preaerved  in  life  and  heallk 
till  you  come  to  my  age.  Adieu,  my  dearest 
Simoal 

**  1  need  not  tell  yon  who  the  bearer  is;  he  is 
a  very  honest  pretty  feltow ;  the  natural  hendl 
•f  the  M'Tavishes.  One  of  the  deserten  goes 
in  coffl|»any  with  the  bearer,  and  the  rest  of 
them  will  be  |in  with  you  in  •  day  or  two,  in 
company  with  John  Dnncbea'a  son,  and  John^ 
Thomas  Gortfloore's  son :  They  came  all  to  me 
here,  and  were  insinuatbg  complaints  against 
their  officers ;  but  I  would  not  hear  them»  aa 
the  settleing  the  matters  of  your  rcginneot  m 
your  province,  not  mine :  But  I  promised  them* 
that  yott  weald  use  them  well ;  and  that  th^ 
wonM  meet  not  only  with  all  nanner  of  justioe^ 
but  with  clemency,  as  this  was  the  first  fitult: 
So  I  hope  they  wonH  fare  the  worse  that  I  re- 
oemmend  them  ts  yov.  I  beg  yea  mw  des- 
patch the  bearer,  and  send  a  man  with  hin^ 
here." 

«<  To  the  hoA.  the  Master  of  Lovat, 
commanding  a  regiment  of  Fraaers, 
atPertb,orStirhng.'^ 

AtL  Oen.  My  lords,  it  will  now  be  neosi 
sary,  that  weshoold  give  your  k>rdshtps  an  a** 
oonot  of  the  son's  letter,  and  likewise  of  his 
hand-writing ;  and  therefiire  beg  leave  to  ask 
the  witness,  whether  he  was  aonnainled  wttk 
the  hand-writing  of  the  naaster  of  Usvat? 

IL  Freuer.  x  «,  I  hava  seen  him  wrile  fio^ 
(|aenify. 

Att.  Gen.  Is  that  his  hand-writing,  as  yea 
betteve,  or  seeoUect  ?-*R.  IVnisr.  Yes. 

Mt.  Gen*  Have  you  seen  him  write? 

R.  IVessr.  Yes. 

X.  £.&  Have yna  often  seen  him  writer 

R.  Frater,  Yen. 

^  W.  Fonf e.  My  kfds,  we  shall  now  beg 
leave  to  caH  a  witness  to  ptoive  where  this  letlsv 
was  found. 

Captain  Robert  DuffetXiei  into  Court. 
Ir.  H.  S,    My  lord  Lovat}  has  jmtt  krdsbqp 
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any  objection  to  captain  Dnff  beings  sworn  as  a 
ftritness  ? — ^Lord  Loroat.  No,  none  at  aD. 

Captain  Dufuwon. 

Sir  W.  Tonge,  My  lords,  we  heg  leave  to  asic 
this  witness,  whether  he  was  present  on  board 
the  Famaoe,  when  my  lord  Lorat's  strong  box 
was  opened  ? 

Captain  Duff,  Yes,  I  was  present. 

The  Letter  was  produced  to  the  witness. 

Sir  W.  Yonge.  Look  upon  that  paper,  and 
acquaint  mv  lords,  if  that  paper  was  taken  out 
of  nay  lord  Lorat's  strong  box  at  that  time. 
Look  it  all  over,  and  be  positive,  if  you  can^ 

Captain  Duff  looks  over  the  Letter. 

Captain  Duff,  I  saw  this  letter  taken  out  of 
lord  Lorat's  strong  box. 

Sir  W,  Yonge,  Was  that  letter  taken  out  in 
tbepresence  of  the  lord  Lovat? 

Captain  Duff.  Yes,  it  was. 

Sir  W,  Yonge.  Did  my  lord  Lovat  say  any 
thing  about  that  letter  at  that  time  f  Or  did  any 
body  else  saj  any  thing  about  it? 

Captain  buff',  I  spoke  to  my  lord  Lovat 
then,  and  told  him,  that  I  believed  that  letter 
was  not  designed  to  fall  into  my  hands. 

Sir  W,  Yonge,  Did  lord  Lovat  make  any  an- 
swer to  you  ? 

Captain  Duff,  My  lord  Lovftt  made  no  an- 
ffwer  that  I  can  remember. 

Sir  John  Strange,  My  lords,  one  witness  is 
enough  to  prote  this  fact ;  but  Campbell  has 
also  told  your  lordships,  that  he  took  this  letter 
out  of  the  box. 

Then  the  Letter,  N^  IX.  was  delivered  in  at 
the  table,  and  read  by  the  Clerk,  as  foltows: 

N*.  IX. 

This  Letter  is  directed  io  the  right  boo* 
Simon  lord  Fraser  of  Lovat. 

•«  My  Dr.  Papa  ;  Siratherich. 

'*  I  received  this  day  the  pleasure  of  your 
lo'ps  letter  of  the  Ist.  I  am  very  glad  you 
have  no  complaints  of  your  health,  notwith- 
■tanding  the  fatigue  yon  have  of  late  under- 
gone in  your  eaeape  from  Inverness,  which 
gave  every  body  here  great  joy.  The  reason 
of  my  not  writing  your  io'p  hy  the  expresa  1 
sent  last  was,  that  I  did  not  know  but  yon 
might  be  on  terms  with  lord  Loudon  nod  the 
Pmdent,  after  makeing  yodf  escape. 

**  I'm  as  sorry  at  my  bad  success  with  the 
commADileia  here,  as  your  ki'p  can  be ;  but 
there  is  no  help  fbr  it :  Nor  wen  tbey  altoge- 
ther to  blame,  u  the  Prince^  sudden  return  to 
Scotland  made  it  dangerous  for  them  to  take 
any  step  of  conaeqocDoe,  without  hispartioolar 
orders ;  and  these  they  had  in  a  very  few  days 
after  I  oante  to  Perth ;  and  the  orders  were, 
that  tbey  should  all  march  dheethr  to  Sterling. 
This,  your  k>'n  sees,  put  it  out  of  their  power 
to  march  northward:  But  as  I  saw  your  lo'ps 
safety,  and  the  king's  interest,  requited  an  ex- 
IMitten  to  the  iioKtb>  I  left  no  stone  unturned 


to  bring  it  abont:  I  therefore,  immediately 
ufK>D  hearing  of  tlie  Prince's  being  at  Glasgow, 
dispatched  my  captain-lieutenant  (who  was  of 

great  use  in  urging  this  matter  lo  thepeople  at 
'erth)  to  Glasgow,  to  negotiate  the  affair  there* 
He  is  not  as  yet  returned ;  but  I  make  no 
doubt,  how  soon  the  affair  at  Sterling  is  ended, 
but  a  proper  body  of  troops  ....  ordered  to 
clear  the  north,  and  sooner  the  art ...  .en 
cannot  bring  it  about. 

**  As  to  your  lo'ps  conduct  in  the  mean  time, 
if  I  migt4  give  an  advice,  it  would  be,  not  to 
lose  on  both  sides :    I  am  far  from  meaning  by 
this,  that  vou  should  come  to  Perth ;   so  far 
from  it,  tnat  provided  your  lo'p  could  make 
conditions  for  your  own   person  and  estate, 
with  I'd  Loudon,  and  the  President,  I  should  be 
content  with  a  thin  regiment ;  hut  in  case  tbey 
have  neither  authority  or  inclination  to  give  this, 
I  humbly  think  you  should  immediately  oome 
Co  a  resolution,  and  put  it  in  execntion :  For,  if 
vsur  lo'ps  clan  do  not  all  immediately  join  the 
Prince,  the  cause  will  soon  be  found  out    I 
would  not  mnch  care  if  your  lo'ps'  person  and 
estate  were  preserv'd  by  their  stay ;  but  it  will 
be  hard,  if  it  does  not  better  your  condition  with 
the  government,  when  it  must  evidently  make 
it  worse  with  the  Prince.— I'm  sorry  fbr  the 
opinion  your  lo'p  has  of  the  two  Charles's:  I 
realy  thmk  you  wrong  them;   but,  though 
they  had  all  the  inclination  in  the  world,  your 
lo'p  knows,  yon  always  accus'd  me  of  not  be* 
ing  very  subject  to  advice.     As  to  what  s*r 
Arch'd  Grant  writes  of  Inveralachie,  I  have 
all  the  reason  in  the  world  to  believe  this  e 
very  great  falshood,  and  I'm  surprised  your 
lo'p  should  give  any  notice  to  it.    As  to  my 
going  to  Sterling,  it  it  was  the  people  at  Perth 
that  were  to  command  m  that  expedition,  your 
lo'p  . . .  •  ry  right,  and  I  would  be  quite  a  oon- 
ver  . . .  .  your  aigument ;  but  the  Prince's 
positive  orders  to  us  all,  his  comeing  there  him* 
self  to  command  us,  and  venture  his  person 
with  us,  in  my  opinion,  quite  alters  tiie  case: 
As  to  my  gorog  north,  I  know  your  lo'ns  inflo* 
ence  ov6r  your  clan  too  well,  to  think,  that, 
where  your  orders  fail,  my  presence  will  have 
any  wdght.     I'm  certain   your  commands, 
tho'  only  intimate  by  your  officers,  will  do  in  a 
day  more  than  my  presence  would  in  a  week  % 
and,  I'm  persnaded  that  your  people  Will  come 
up  to  a  man,  if  you  order  them ;  and,  if  you 
do  not,  that  ihey  will  stay  at  home ;  so  that 
their  comeing,  or  not,  entirely  depends  4n  your 
lo'p.    Besides,  my  going  north  at  this  time  .  • 
u'd  look  a  little  odd,  when  the  Prince  is  eo  . . . 
Scotland,  has  sent  us  his  positive  orders,  let  us 
know,  that  he  himself  is  to  oome  and  ooin- 
mand  us  in  person,  that  I  should,  at  suchu 
eritfcal  time,  run  home,  would  look  Bl ; '  and 
the  pretext  (as  it  would  be  called)  of  r  ...  ing 
men,  wou'd  not  screen  me  from  an  imputalioD 
your  lo'p,  I'm  sure,  would  alwise  wisn  me  to 
shun.    These  reesons,  I  dare  say,  convince 
your  lo'p,  that  my  going  north  is  not  only  od« 
necessary,  but  very  iniproper,  at  this  time. 
"  All  your  lo'ps  fir  • .  ."ds  here  join  Use  hi 


765] 


Jot  High  Treason* 


VKishio^  (hat  yoar  lo*p  may  live  for  many 

years  to  aer?e  your  kin^  aod  oiuutry 

great  alfoctioii,  Yourlo^ps  Uulitul,  .../..*. 

»»  Fbasbr." 

Then  the  lord  Sandra  moved  to  adjuurn  to 
the  Chamber  of  Parliament:  and.  the  Lord 
High  Stevrard  going  back  to  his  cliair^  the 
Rouse  was  adjourned  accordingly  :  And  then 
the  Lords  and  others  returned  in  the  same 
order  as  before. 

The  House  beiog  resumed  in  the  Chamber 
1^  Parliament, 

Ordered,  That  this  House  will  proceed  for* 
tber  in  the  Trial  of  Simon  k>rd  Lovat  on  Mon- 
day next,  in  Westminster-hall,  at  11  o'clock 
in  the  forenoon :  And 

A  Message  vras  sent  to  the  House  of  Com- 
mons, by  Mr.  Spicer  and  Mr.  Edwards  to  ac- 
qaaini  them  therewith. 
.  Ordered,  That  the  lieutenant  of  the  Tower 
«f  London,  or  his  deputy,  do  take  back  the  said 
lord  Lovat,  and  bring  him  again  to  the  bar  of 
this  House  in  Westminster-hall,  on  Monday 
next,  at  11  o'clock  in  the  forenoon. 


The  Fifth  Day. 

M<mdayf  March  16,  1745. 

'  About  11  o'clock  m  the  forenoon  the  Lords 
and  others  came  from  the  Chamber  of  Parlia- 
ment, in  the  same  order  as  on  Monday  last, 
into  Westminster-halt;  where  the  Commons, 
and  their  Managers,  were  in  the  seats  prepared 
for  them  respectively,  as  before :  and  the  Lords 
took  their  places  in  the  court,  and  the  Lord 
High  Steward  in  his  chair. 

jLH.5.  The  Honse  is  resumed.  Isityonr 
lordships'  pleasure  that  the  judges  have  leave 
to  be  covered?— -Lorit.  Ay,  ay. 

« 

Then  the  serjeant  at  arms  made  proelama* 
tion  for  silence,  and  afUrwardi  the  following 
proclamation : 

Setj.atArmi,  Oyek  Oyes,  Oyes!  Lien- 
tenant  of  the  Tower  of  I/>ndon,  bring  forth 
jonr  prisoner  Simon  lord  Lovat, to  the  bar, 
pursuant  to  the  order  of  the  House  of  Lords  to 
you  directed. 

The  deputy  governor  of  the  Tower  brought 
the  prisoner  to  the  bar,  in  the  like  form  as 
before:  and  then  he  kneeled  down. 

X.  H.  S.    Your  lordship  may  rise. 

The  Lord  High  Steward  asked  leave  to  go 
down  to  the  table':  And  went  accordingly. 

X.  H.  S.  Gentlemen  of  the  House  of  Com- 
mons, you  may  proceed  in  your  evidence. 

Sir  W,  Ymge.  My  lords,  we  beg  leave  to 
call  Robert  Fraser  again. 

Robert  Fraur  called  into  Court. 

ISr  TT.  Yonge,  Mf  lords,  he  has  been  al- 
ready aworn ;    [and  shewing  the  witness  a 

-  ■  -      ■         .  ■  ■   ■  —— ^-^-^— — 

*  The  letter  was  torn  where  these  blanks  are. 
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letter]  look  upon  that  letter ;  and  acquaint  their 
lordships  of  whose  hand-writing  it  is. 

R,  prater.  It  is  mine ;  it  was  wnite  by  me. 

Sir  W,  Yunge,  By  whose  order  did  yon 
write  it  ? 

R.  Fraser.  By  my  lord  Lovat's  order. 

Sir  W,  Yange*  VVas  it  dictated  by  my  lord 
Lovat  P— >K.  Frater,  Every  word  of  it. 

Sir  W,  Yonge.  Is  itsii^ned? 

R.  Frater.  It  is  not  signed. 

Sir  W.  Yonge.  Did  you  send  that  letter  to 
any  body  f 

It.  Frater.  Yes ;  it  was  sent  from  Gertoleg 
to  the  master  of  Lovat,  at  Inverness. 

Sir  W,  Yonge.  By  tvhose  order  did  you 
send  that  letter? 

R.  Frater,    By  my  lord  Lovat^s  order. 

Then  the  Letter,  N""  XI.  was  delivered  in, 
and  read  by  the  clerk  at  the  table,  as  follows. 

N*  xi. 

**  My  dearest  child  ;  Gortulegg  came  borne 
last  night,  with  luveralachy's  brother,  and  the* 
two  Sandy's,  Fairfeild's  son,  and  mine:  and  I 
am  glad  to  know,  that  you  are  in  perfod 
health  ;  which,  you  may  be  sure,  I  wish  th«* 
continuance  of.  I  am  sure,  for  all  Sandy 'a  re- 
luctancy  to  come  to  this  cooatry,  he  will  ba 
better  pleased  with  it  than  any  where  die ; 
for  he  has  bis  oommerade,  Gortuleg's  son,  to 
travell  up  ao<l  down  with  him ;  and  I  shall  not 
desire  him  stay  ane  hour  in  the  house  btit 
when  he  pleases. 

**  My  cousin  Mr.  W^illiam  Fraser  telte^me, 
that  the  Prince  sent  notice  tp  sir  Alexander 
l^nnerman,  by  shr  John  M^Donell,  that  ha 
would  gp  some  of  these  days,  and  veiw  my  coim- 
trv  of  the  Aird,  and  fish  salmon  upon  my  river 
of  Beatily :  I  do  not  much  covel  that  great 
honour  at  this  time,  as  my  house  is  quite  out 
of  order,  and  that  lam  not  at  home  myself,  nor 
yon:  however,  if  the  Prince  takeathe  Ikncy  to 
go,  you  must  ofier  to  go  alon^  with  him,  and 
oflbr  him  a  glass  of  wme,  and  any  ooU  moat 
you  can  get  there.  I  shall  send  Samly  OiMn 
over  immediately,  if  you  think  that  the  Prince 
is  to  go :  so  I  have  ordered  the  glyd  post  to  be 
here  precisely  this  night. 

<^  Mr.  William  Fraser  saya,  that  air  Alex. 
Bennerman  will  not  give  his  answer  to  sir  John 
M*Donell,  till  he  return,  abent  the  Prince's 
going  to  Beaufort ;  and  that  cannot  be  before 
Saturday  morning.  Sp  I  beg,  my  dearest 
child,  yon  may  consider  seriously  ot  this,  not 
to  let  us  be  aifronted ;  for  after  sir  Alexander, 
and  other  gentlemen,  were  entertain*d  at  your 
house,  if  the  Prince  should  go,  and  meet  with 
no  reception,  it  will  be  ane  aflf^nt,  and  a  stain 
upon  you  and  me  while  we  breath :  So^  my 
dearest  child,  don*t  neglect  this ;  for  it  is  trudy 
of  greater  consequence  to  our  honour  thah  you 
can  imagine,  tho'  in  itself  it*a  but  a  maggot: 
But,  1  fancy,  since  Cumberland  is  comeing  so 
near,  that  those  fancy s  will  be  out  of  his  bead. 
However,  I  beg  you  may  not  neglect  to  ac- 
quaint me  (if  it  was  by  ane  express)  when  yo|i 
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AN  riglitty  iafonued,  tbtt  the  Prince  it  gakag 
there,  i  have  beeo  extreamly  bed  these  four 
lUtyff  pttt  with  e  fever  and  a  coiif  h ;  but,  I 
thank  God,  I  ana  better  tniee  yeatmay  alker- 
Boon.  I  shall  be  glad  to  tee  you  here,  if  yon 
think  it  proper,  for  as  short  or  as  long  a  tiotie  as 
yea  pleue.  AH  in  this  fiunily  oiler  yon  their 
compliioents ;  And  I  ever  am,  more  than  1  can 
express,  My  dearsst  child,  Your  most  affected 
and  duttfull  father." 

««  March  SOth,  1746.'' 

*'P.  S.  The  Prince's  reason  for  ^ngr  to  mT 
house  is,  to  see  a  salmon  kill'd  with  the  rod, 
which  he  never  saw  before;  and  if  proposes 
that  ftncy,  he  must  not  be  disappointed.  I 
long  to  hear  irom  you,  by  the  glyd  post,  some 
time  this  night.  I  beg,  my  dear  child,  yon 
tnpy  tend  me  ^aoy  newt  yon  have  frooi  the 
caati  and  from  the  north,  and  from  the  tonth." 

Lord  Hollas.  My  lordt,  I  should  be  sorry 
to  ask  any  qaestiens  that  might  interrupt  tfaie 
Maaagefa  of  the  House  of  Commons  in  their 
pnieeedmgs.  I  should  likewise  be  sorry,  that 
any  questions  sheuld  be  asked  by  me  that 
aheold,  in  any  degree,  preclode  the  noble  lord 
at  the  bar  frdoi  any  defence  be  should  think 
proper  to  make :  but,  my  lords,  as  the  answer, 
w  eooseqnenceef  my  questioni  will  thoroughly 
ctmUitb,  or  elte  grettly  diminish  the  credit 
which  your  lordships  may  give  to  this  evidenoe ; 
therefore  I  think  it  my  doty  to  ask,  whether, 
after  the  wriliag  of  this  letter,  my  lord  Lovat 
did  himself  read  the  letter,  and  approve  of  it  P 
And  I  look  upon  it,  this  would  be  a  necessary 
qneition  to  aakf  in  .regard  to  all  the  other 
IflHers  which  have  been,  or  shall  be,  produced. 

IL  Frnei^  I  never  did  write  a  letter  from 
my  lord  Lovat^  but  I  first  made  a  sorauli  or  a 
dnmght  of  it ;  and  whenever  it  was  trans- 
oribed  upon  ckian  paper,  it  wan  always  read  to 
mylordliovat* 

L.KS.  Repeat  what  yon  sah)  jnirt  new 
nioad. 

R,  FroMT,  1  first  made  aeeraul  or  draught 
of  all  the  letters  that  1  wrote  for  his  lordship, 
and  afterwarda  transcribed   Ihem  upon  gilt 

Kiper,  and  then  rtad  them  ereiy  word^  to  bit 
rdthip.    Sometimes  my  lord  read  tliem  him- 


dit  to  his  eridence.    [Then  the  witneat  witb* 
drew.} 

Att.  Gen.  My  lordt,  we  beg  that  Mr.  John 
Murray  of  Broughton,  may  be  called  in  again. 

Mr.  JIarrffy  called  into  Court. 

Att.  Gen,  My  lords,  be  has  been  already 
twom.  We  pray,  my  lords,  that  this  witness^ 
may  be  shewn  tlie  letter,  N**  IIT,  that  was  read 
to  your  lordships  before,  and  that  was  proveil 
to  have  been  written  by  my  lord  Lovat  to  Mr. 
Murray. 

The  Letter,  No.  III.  was  shewn  to  the  wit- 


self,  and  somelimet  I  read  them  to  him. 

£•  Jf.  3,  Upon  yenr  oath,  when  you  read 
any  letter  to  my  lord  Lovati  after  it  bad  been 
wutlen  over  fair,  did  you  read  it  truly  at  it  was 
written,  word  for  word  f 

H.  Frtuer,  Yet,  word  for  word. 

Sir  William  Tooge  produced  another  letter  to 
the  witnets,  and  asked, 

Sir  W.  Y<mg€.  Look  npon  that,  letter,  and 
tell  my  lordtof  whote  hand-writing  k  it. 

R»  Frater,  It  was  written  by  my  own  hand. 

fttr  If.  yoNgr.  My  lordt,  we  have  done  with 
thit  witness  for  the  present. 

£.  J7.  8,  My  lora  Lovat,  would  von  now 
ask  thit  witnett  any  farther  qocatioot  r 

LordLoiml.  No;  1  hope  to  convince  these 
gtn^entni  tbatpa  footoianthoald.gtve  era- 

I 


Att,  Gen,  Do  you  remember  ever  to  have 
teen  that  letter  before  f 

X  Murray,  I  am  sorry  t<^  sa^,  that  I  re- 
ceived this  letter  at  Inverness,  in  the  end  of 
Febrnanr,  or  beginning  of  Mareb,  by  the  handa" 
of  Mr.  Fraser  of  Gortuleg. 

Att.  Gen.  Mr.  Murray  says.  He  is  sorij  to 
have  received  it ;  but  I  desire  to  ask  him,  if  be' 
did  in  foct  receive  it  ? 

J.  Murray.  I  did  reoeiveit,  at  Inverness. 

Att.  Gen.  My  lords,  we  pray,  that  the 
letlbr  written  by  the  Pretender's  son  to  my  lord 
Lovat,  may  be  shewn  to  Mr.  Murrav.  The 
use  which  we  thall  mak^  of  it,  we  shall  explain 
to  your  lordships  by-aiid*bye. 

The  Letter,  No.  VI.  was  accordingly  shewia 
to  Mr.  Murray. 

Ait.  Gen.  Of  whose  hand-vrritmg  is  tha 
name  at  the  bottom  of  that  letter  P 

X  JlfttfToy.  The  whole  letter  is  written  by. 
the  Pretender's  son  himself. 

Ati.  Gen.  The  whole  letter  f 

J.  Afarray.   Yes. 

Ati,  Gen.  Both  the  body  and  the  lubterip* 
tion  ? — J.  Murrey.    Yet. 

Att.  Gen.  Is  it  directed  to  any  body  F 

/.  Af  urroy.   For  the  lord  Lovat. 

An.  Gen.  la  that  direction  also  the  same 
hand*writingP 

/.  Murray,  The  same  hand. 

Att.  Gen.  Do  you  know  if  that  letter  was^ 
ever  sent  f 

J.  Murray,  This  fetter  was  delivered,  to- 
gether with  the  other  lettert,  to  Hugh  Fraser, 
at  Glasgow, 

Att.  Gen,  By  whom"  was  it  delivered  to 
bimf 

J.  Afarroy.  By  me,  to  the  best  of  my  re- 
membrance. 

Ait.  Gen,  Was  it,  or  was  it  not,  aentand  de- 
livered by  the  direction  of  the  young  Pretan*^ 
derP— J.  Afttrroy.  It  was  by  bis  direction. 

Att.  Gem.  What  was  it  delivered  to  Hugh 
FraserforP 

X  Murray-,  ft  wasdelivered  to  him,  to  for- 
ward to  my  lord  Lovat; 

L,  H,  S.  Have  you  ever  seen  the  Pre- 
tender's eldest  son  write  P 

X  Moray.   Verr  often. 

L.  H.  8,  IJpon  tnat  knoiHedge  yon  have  of' 
his  hand- writing,  do  you,  upon  your  oath,  be- 
lieve thavletter  to  be  of  his  hand^Srritingr 
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J.  3farrr6y.  Ycfl ;  I  was  preaeDt  In  the  rcHMD 
when  he  wrote  it. 

Then  the  Witness  was  shewn  another  Letter 
by  sir  WiHiam  Yonge,  No.  VII. 

Sir  W,  Yonge*  Who  was  that  letter  wrote 
by? 

J.  Aiurraif.  This  letter  was  wrote  by  Came- 
ron ol'  Lochiel. 

Sir  W.  Yonge.  By  whose  order  was  it  wrote  ? 

J.  Murray.  It  was  wrote  by  the  direction  of 
the  youn^  Pretender  bimsetf. 

Sir  W.  Yonge.  Was  that  letter  aigned  ?  and 
by  whotn  ? 

/.  Murray,  The  letter  was  signed  by  Came- 
ron of  Lochiel,  Mac  Pherson  of  CInnie,  and 
by  myself. 

Sir  W,  Yonge.  To  whom  was  that  letter 
directed?  Or,  is  there  any  direction  or  ad- 
llress  to  it  ? 

J.  Murray,  No ;  there  is  none. 

Sir  W,  Yonge,  To  whom  was  it  intended  to 
be  sent? 

J,  Murray,  To  my  lord  LoTst. 

Sir  W,  Yonge,  Was  it,  or  was  it  not,  delivered 
to  any  body  to  be  sent  to  my  lord  ? 

J,  Murray,  Yes ;  it  was  delivered  to  Hugh 
Fraser. 

Sir  IT.  Yonge,  At  the  same  time  with  the 
letter  from  the  Pretender's  son  ? 

J.  Murray.  Yes ;  at  the  same  time,  and  in 
lb«  same  packet. 

Sir  J,  Strange,  What  is  the  reason  wh}*  it 
v*as  not  addressed  ? 

J,  Murray,  The  reason  why  it  was  not  ad- 
dressed was,  that  Hugh  Fraser  asked,  If  there 
was  a  patent  granted  by  the  Pretender  to  create 
my  lord  Lovat  a  duke?  To  which  Lochiel  an- 
swered, That  if  there  was  any  such  patent,  it 
was  in  the  hands  of  his  father  John  Cameron, 
who  was  then  at  Dunblain ;  and  tlierefore  that 
packet  was  not  addressed,  because  it  was  not 
then  known,  whether  there  was  such  a  patent, 
or  no :  and  it  was  lefl  without  any  direction, 
till  Hogh  Fraser  should  enquire,  whether  there 
was  any  patent  of  duke,  or  not. 

Sir  J.  Strange,  Are  you  acquainted  with  Ca- 
meron of  Locbiel's  band-writing,  or  not  ? 

J.  Murray,  Perfectly  well. 

Sir  J.  Strange.  Were  you  present  when  that 
letter  was  written,  or  no  ? 

J.  Murray,  There  was  none  present  but 
Cameron  of  Lochiel,  Mac  Pherson  of  Clunie, 
and  I. 

Sir  J.  Strange.  Did  vou  see  them  sign  that 
letter? — J.  Murray.   Ves ;  I  did. 

Att,  Gen,  My  lords,  1  mentioned  to  your 
lordships,  that  I  would  explain  the  use  in- 
tended  to  be  made  of  these  two  letters.  Your 
lordships  have  observed,  that  among  the  seve- 
ral species  of  treason  charged  by  the  Articles 
upon  the  prisoner  at  the  bar,  one  of  them  is, 
his  corresponding  with  the  Pretender's  son, 
and  likewise  with  persons  emplo^ycd  by  him. 
My  lords,  in  order  to  shew  a  correspondence  be- 
tii^een  the  prisoner  and  the  Pretender's  son, 
and  the  persons  named  in  that  letter,  we  have 
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shewn  In  evidenoe,  that  the  prisoner  at  the 
bar  bad  an  interview  with  Cameron  of  Lochiel, 
Mac  Pherson  of  Clonie,  and  Mr.  Murray; 
which  is  one  kind  of  correspondence :  and,  my 
lords,  it  is  material  to  shew,  that  those  peivona, 
with  whom  the  noble  lord  at  the  bar  thus  cor- 
responded, were  persons  employed  by  the  Pre- 
tender's  son,  it  being,  by  an  act  of  tne  17 tb  of 
bis  present  majesty,  made  expressly  high- trea- 
son to  correspond  with  any  persons  employed 
by  the  Pretender's  son.  My  lords,  the  first 
letter  now  mentioned  is  a  letter  wrote  by  the 
Pretender's  son  to  my  lord  Lovat ;  in  which, 

J^onr  lordships  will  find,  he  refers  to  another 
etter,  which  is  the  second  letter  produced  to 
your  lordships,  as  a  letter  written  by  his  order, 
and  containing  his  sense.  Your  lordships  have 
heard  from  Mr.  Murray,  that  the  firstletterwaa 
written  by  the  Pretender's  son,  and  that  the 
second  was  written  by  his  order;  and  that 
proves  expressly,  thai  the  persons  by  whom 
they  were  written,  were  persons  employed  by 
the  Pretender ;  and  consequently,  any  persons 
corresponding  with  them  were  guilty  of  high- 
treason  wiihm  the  meaning  of  the  act:  we 
therefore  pray>  that  the  letters  may  be  read. 
We  do  not  offer  them  as  letters  received  by  my 
lord  Lovat,  but  as  letters  written  by  persons 
employed  by  the  Pretender^s  son.  The  first  is 
proved  to  be  written  by  the  Pretender's  eon 
himself,  and  the  second  by  bis  direction. 

Then  the  Letter,  dated  the  2nd  of  January, 
1746,  signed  Charles  P.  R.  was  delivered  in, 
and  read  by  the  Clerk  at  the  table ;  as  was  also 
the  other  Letter  of  the  same  date,  from  Cameron 
of  Lochiel,  Mac  Pherson  of  Clunie,  and  Mr- 
Murray  :  which  said  Letters  are  as  follow : 

.      N*^.  VL 

"  GlascoWf  Jan.  ye  2d,  U40. 
'<  I  have  jnst  now  read  a  letter  written  to 
you,  by  Lochiel,  Cluny,  and  Murray  ;  and 
you  may  depend  on  its  containing  my  true 
sentiments,  as  much  as  if  it  was  all  wnt  witli 
my  own  hand.  I  shall  only  add  to  it,  that  yon 
cannot  do  me  either  more  pleasure,  or  more 
service,  than  by  coming  to  join  me  out  of  hand ; 
and  then  you  need  doubt  as  little  as  I  do  of 
our  being  perfectly  satisfied  with  one  another, 
.  '*  For  the  lord  Lovat.  CbakleSi  P.  JEt." ' 

N».  VII. 

((  My  dear  lord ; — You  need  not  be  sur- 
prised, from  the  situation  we  have  been  in  for 
some  time  past,  that  we  have  fain  out  of  the 
way  of  wnteing;  notwithstanding  of  which, 
our  particular  love  and  affection  for  your  lord- 
ship, and  family,  as  well  aa  our  sincere  attach- 
ment to  our  king  and  countrey,  seems  to  ren- 
der itt  absolutely  necessary  to  give  your  lord- 
ship the  trouble  of  this  letter. 

^'  We  are  no  strangers  to  the  great  pain  and 
trpuble  your  lordship  had  taken  to  persuade 
Mac  Leod  and  sir  Alexander  to  act  that  part, 
which  was  so  consistent  with  their  hononr  and 
interest,  tDd|  if  we  may  venture  to  say  so^  the 
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very  being*  of  tiieir  fliroilyB ;  for  your  IdrMiip 
well  knows,  that  upon  the  falling  or  Btandingr 
of  the  teferall  Highland  familys  now  engaged 
in  this  affair,  theirs  equally  depends:  For,  did  we 
faill  in  our  attempt,  and  the  eooqneror  prove 
either  so  weak  or  wicked,  as  to  endeavour  the 
extirpation  of  ourfamilys  (which  perhaps  wou'd 
not  proTe  so  easy  as  they  imagine,)  these  two 
genUemen  wou'd  probably  be  taJcen  (upon  some 
raise  pretext)  into  the  general  corps  of  disaf- 
fected, with  a  view  to  make  a  clean  stage  of 
the  whole :  or  allowing,  that,  from  the  scuida- 
lous  activity  of  one,  and  shamefull  indolence  of 
the  other,  they  were  spared ;  yet  their  distant 
and  small  influence,  in  proportion  to  the  body 
of  the  clans,  wouM  necessarily  render  them 
insignificant  to  any  party,  that  might,  from 
unforeseen  causes,  afterwards  appear. 

<*  Your  lordship's  firm  and  steady  behaviour, 
in  s|Nte  of  all  the  underhand  dealings,  as  well 
as  open  threats,  of  the  lord  Loudon,  and  vour 
neighbour  the  President  (who  has  rendered 
himself  a  scandall  to  all  Scotsmen,  and  a  nau- 
seance  to  all  society,)  tbgether  with  the  early, 
noble  and  generous  appearance  of  the  master  of 
Lovat  in  the  cause  of  his  king  and  countrey, 
has  not  only  gainM  your  lordship  the  admira- 
tion of  this  island,  bnt  has  seltled  the  affection 
and  friendship  of  the  Prince  for  your  family 
upon  a  more  firm  and  solide  foundation,  than 
we  dare  venture  to  saVi  it  was  ever  on  with  any 
oi'  the  royall  family  of  Steuart,  notwithstanding 
your  lordship's  many  heavy  sufl'erings  in  that 
O^use ;  and  this  my  lord  we  don't  assure  you 
from  ourselves  alone,  but  by  his  royall  high- 
ness speciall  and  repeated  orders. 
'  **  Now,  ray  lord,  allow  us  to  congratulate  you 
upon  your  happy  escape  from  Inverness.  Had 
it  been  any  other,  we  could  not  pos^bly  have 
given  credite  to  it,  from  the  circumstances  of 
the  story;  but  knowing  with  what  address 
lord  Lovat  has  so  often  extricate  himself  from 
difficulties  unsurmouotable  by  the  rest  of  man- 
kind, we  cott'd  not  allow  ourselves  to  form  the 
leaste  doubt  of  the  truth  of  it,  and-  are  now 
only  in  pain  to  think  of  the  fatigue  you  must 
have  undergone,  and  the  danger  yoar  health 
roust  have  run,  in  so  sudden  a  change  of  your 
usoall  way  of  liveing. 

**  The  glorious  retreat  his  royall  highness 
made  from  within  fourscore  miles  of  I^ndoh, 
upon  intelligence  of  the  French  being  landed  in 
Scotland,  haveing  ane  enemjr  within  90  miles 
in  front,  and  Mr.  Wade  within  three  dajrs 
ndarch  of  Lancaster  in  his  rear,  plainly  shows 
what  a  gi^at  and  enterpriseing  mind  is  able  to 

Eerforni.  The  uoactivity  of  the  enemy  in  not 
arrasstng  the  royall  army,  when  so  much  in 
their  power,  with  the  feeble  and  weak  attack 
they  made  upon  our  rear  near  to  Penrith,  where 
they  were  most  severely  handled,  makes  it 
evident  how  easy  a  game  we  wou'd  have,  did 
Scotsmen  act  with  that  unanimity  and  vigour, 
that  mad6  their  ancestora  so  famous  over  all 
Europe.  Prom  the  present  situation  of  the 
Vrince's  army  on  this  syde  of  Forth,  who  are 
ttU  in  the  highest  spirits,  th«  Dumben  in  the 


north  already  in  armSf  thie  victory  kird  Loots 
Gordon  has  obtain 'd  over  Mao  Leod  and  his 
adherents,  the  landing  of  a  body  of  French 
troops,  with  a  fine  train  of  artillery,  the  kiogs 
of  France  and  Spain  declareing  the  Prince  their 
ally,  and  taking  him  under  their  speciall  pro- 
tection, the  French  ambassador  haveing  taken  on 
his  public  charactor ;  and,  in  fine,  ane  absolotf 
promise  from  the  court  of  France  of  adesceot  of 
15,000  men  in  England,  as  by  letters  received 
eigbt-and-foity  houia  agoe  from  his  royall 
highness  the  duke  of  Albany  and  York,  aod 
from  cardinal  Tencin,  makes  itt  plain,  that  it 
now. depends  on  us  alooe  to  restore  the  rojall 
family  to  the  throne  of  their  ancestors,  the 
rights  and  liberties  of  the  subject,  and  Scotland 
to  that  honour  and  independency  your  lordship 
has  so  long  and  ardently  wish'd  for  ;  which 
last  article  we  are  absolutely  sure  of,  as  Scot- 
land, in  the  worst  of  events,  must  be  ours. 

**  And  now,  my  lord,  the  only  proper  means 
that  appears  to  us,  in  common  with  all  the 
Prince's  well-wishers,  to  bring  this  to  tb« 
wished-for  issue,  is  your  lordship's  openly  ap- 
pearing in  arms,  and  joining  the  royall  stand- 
ard ;  iu  which  case,  we  are  certain,  that  there 
is  not  a  man  beyond  the  Forth,  however  timo- 
rous or  cautious  (except  some  few  who  bare 
already  destined  themselves  to  perdition,)  but 
will  appear  with  the  greatest  alacrity  aud 
chearfullness.  But,  not  to  take  up  too  mncii  of 
your  lordship's  time,  what  his  royall  hi<;hnLS9 
above  all  things  wishes  and  desires  is,  to  bare 
your  lordship  with  him  to  take  upon  you  tiie 
command  of  the  army ;  for  tho'  the  Prioc^ 
knows,  that  your  lordship's  age  makes  it  im- 
possible for  you  to  undergo  the  drudgery  part  of 
a  generall,  yett  he  is  sensible  that  your  adrire 
and  council  will  be  of  greater  value,  than  the 
addition  of  several  thousand  meo.  Tbo'  yoar 
lordship  has  your  own  equipage,  yett  we  are 
apt  to  believe  the  Prince's  couch  and  six  (of 
which  he  himself  makes  no  use)  will  be  as 
*convehient  a  voyture  for  your  lordship ;  aod 
the  French  ambassador,  with  lord  Pitsligfo,Mbo 
has  been  in  itt  all  along,  won't  prove  disagree- 
able company. 

**  In  short,  it  is  impossible  for  us  to  gite  the 
hundred  part  of  the  reasons,  that  makes  us  so 
sensible  of  the  absolute  necessity  of  bar  do;; 
your  lordship  about  the  Princess  person,  which 
you  will  be  fully  saiisfy'd  of  at  meeting. 

**  Tins  moment  Hugh  Eraser  is  come  here, 
ami  has  given  the  Prince  a  detail  of  yoor  lord- 
ship's aiftiation,  and  that  of  the  country,  with 
the  propopall  your  lordship  sent  to  the  artnf 
at  P^rfh  ;  of  which  be  approves. exceediogfr, 
and  will  to-morrow  send  orders,  byexpress* 
to  lord  John  Drummond  to  meett  him  att  Ban- 
nockbum,  Saturday  first,  there  to  concert  in 
what  shape  it  shall  be  putt  in  executioo,  and 
to  move  4  or  6  piece  of  cannon  towards  Blair* 
Castle  without  delay  :  bat  of  this  yoar  fbrd* 
ship  is  most  earnestly  entreated  not  to  men- 
tion one  wo^  to  any  hody,  leaste  the  iDakeioj; 
it  public  should  procure  the  escape  of  sorpB 
folia,  who  may  otherwise  beeatch'doappiuff* 
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aad  yoar  lordship  it  l»eg^g'd  to  cutt  off  all  in- 
telligeDoe  from  that  quarter. 

**^  We  sbaU  now  only  beg,  that  yoor  lordship 
give  QO  ear  to  aoy  of  the  slorys  spreail  ia  the 
north,  as  the  gazettes  ha?e  not  contained  one 
word  of  truth  b  relation  to  us  since  we  left 
Edin' ;  and  do  us  the  justice  to  believe,  that  we 
are,  with  most  sincere  regard,  attaclimeot,  and 
esteem,  wishing  you  many  happy  and  pros- 
perous new  years,  my  dear  lord,  your  lord- 
ship's most  obedient,  most  faithl'ull,  and  most 
sincerely  affectionate  humble  serva  .  . . 
"  Glasgom^  Jan.  2, 1746." 

The  signature  of  this  letter  was  torn  off. 

Att.  Gen.  My  lords,  we  have  done  with  Mr. 
Murray. 

L.  6.  S.  My  lord  Lovat,  would  you  ask  any 
questions  of  Mr.  Murray  P 

Lord  Loroat,  My  lords,  T  did  asic  your  lord- 
ships before,  if  I  might  have  liberty  to  cross- 
examine  the  witnesses  brought  aeainst  me; 
and  your  lordship  told  me,  I  might  have  an 
opportunity  of  doing  it,  wheu  I  came  to  make 
my  defence. 

X.  H,  S,  Your  lordship  misunderstood  me : 
I  did  not  say,  that  you  would  have  an  oppor- 
ti?nity  of  cross-examining  any  of  the  witnesses 
produced  against  you,  when  you  came  to  make 
your  defence;  but  that  you  were  at  liberty, 
when  the  witnesses  were  produced,  to  ask 
them  such  questions  as  you  should  think 
proper;  and  that  when  you  came  to  your  de- 
fence, you  might  make  such  observations  upon 
their  evidence  as  you  should  think  fit :  but  if 
your  lordship  has  a  mind  to  call  anv  of  those 
witnesses  in  your  defence,  which  nave  been 

5 reduced  against  you,  1  do  not  doubt  but  the 
lanagers  of  the  House  of  Commons  will 
take  care  that  they  shall  attend. 

Sir  John  Strange.  My  lords,  if  the  noble 
lord  at  the  bar  will  give  notice  over  night  of 
any  of  our  witnesses,  that  he  thinks  necessary 
to  call  in  his  defence,  we  will  take  care  that 
they  shall  be  in  the  way. 

X.  H.  S,  My  lord  Lovat,  would  you  now 
ask  any  question  of  Mr.  Murray  ? 

Lord  Lovat.  My  lords,  I  shall  say  nothing 
till  i  come  to  make  my  defence,  and  then  1 
teball  hope  to  have  an  opportunity  to  say  what 
is  just  against  these  witnesses. 

Sir  W.  Yonge.  My  lords,  we  now  beg  leave 
to  call  Robert  Fraser  again. 

Robert  Frater  called  into  Court  again. 

Sir  W.  Tofige  [shewing  the  witness  a  letter, 
No.  XXL]  asked,  Look  upon  that  letter,  and 
.tell  my  low  of  whose  hand- writing  it  is? 

B.  Frater,  It  is  mine. 

Sir  W.  Yimge.  By  whose  order  did  yon 
write  it  ? 

JK.  Fraser*    By  my  lord  Lo? at's. 

Sir  W.  Yonge.  Did  he  diotote  it  to  you? 

R.  Frater.  Every  "word. 

Sir  W.  Yonge.  Who  is  the  letter  signed  by  ? 

R.  FroMtr.  By  my  k>r4  Lovat* 

Sir  IF.  Yong^  Did  yoQ  see  him  sign  itP 


R.  Fraser.  Yes. 

Sir  W.  Yonge.  To  whom  did  he  order  it  to 
be  sent  P 

R.  Fraser.  To  the  duke  of  Cumberland, 

X.  H.  S.  Was  that  letter  read  o?er  by  my 
lord  Lovat,  or  was  it  read  over  by  you  to  him, 
before  it  was  sent? 

R.  Fraser.  It  was  read  over  both  by  my 
lord  Lovat,  aud  by  me  to  him« 

Then  a  Letter,  N'  XXI,  signed  Lovat,  with- 
out any  date,  was  delivered  in,  and  read  by  the 
Clerk  at  the  table,  (being  the  L-etter  to  the  Duke 
of  Cumberland  already  printed  in  p.  714.) 

Sir  W.  Yonge.  My  lords,  we  have  done 
with  this  witness,   t 

L.  H.  S.  My  lord  Lovat,  would  yoar  lord- 
ship ask 'him  aoy  questions  ? 

Lord  I/wat.    No. 

Then  the  witness,  by  the  direetion  of  tha 
Lord  High  Steward,  withdrew. 

L.  H.  S.  Gentlemen  of  the  Hofne  of  Com- 
mons, have  you  any  other  witnesses  to  pro* 
duce? 

Sir  W.  Yonge.  No,  my  lords,  we  have  no 
more  witnesses  to  produce. 

• 

Sir  JoAn  Strange.  My  kirds;  The  Com- 
mons have  now  gone  through  all  the  evidence 
.they  propose  to  lay  before  your  lordships  in 
support  of  theu:  Impeachment ;  and  as  that 
has  unavoidably  run  this  cause  into  a  great 
length  of  examination,  they  think  it  may  not 
be  improper  to  have  the  whole  that  relates  to 
the  impeached  lord  collected  together,  and 
presented  to  your  lordships'  view,  in  as  con- 
cise a  manner  as  the  great  variety  of  circum- 
stances that  have  attended  this  case«  wlU 
admit  of. 

This  province  is  assigned  to  nae. 

And  we  choose  to  enter  upon  it  now,  at  the 
close  of  onr  evidence,  as  the  most  fair  and 
candid  way  of  proceeding,  with  regard  to  the 
impeached  lord ;  for— should  the  Commons 
I  reserve  the  summing  up,  and  observing  upon 
their  evidence,  to  make  a  part  of  the  reply  (as 
they  might  do,)  the  noble  lord  at  the  bar  (his 
defence  being  then  closed)  might  perhaps  be 
under  some  disadvantage ;  whereas,  in  this  ' 
way  of  proceeding,  if  any  mistake  shall  be 
committed  in  stating  of  the  evidence,  or  any 
observations  made  upon  it  that  the  case  wui 
not  bear,  an  opportunity  is  hereby  given  to  the 
party  accused,  to  set  it  right 

ftfy  lords,  tl)e  Articles  that  have  been  read 
to  your  lordships,  contain  four  distinct  charges 
of  nigh  treason. 

The  6rst  is,  *<  The  compassing  aud  imagin- 
ing the  death  of  the  king.'' 

The  second  is,  ««  The  levying  war  against 
the  king  in  his  realm." 

The  third  is,  "  Corresponding  with  the  Pre- 
tender to  his  miyesty's  crown." 

And  the  fourth  is,  "  Corresponding  with  thO 
Pretender's  son,  and  others  employed  by  bm* 
knowing  them  to  be  to  employed." 
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The  two  first  of  ibese  are  declared  to  be 
treason,  by  the  express  words  of  the  atatote  of 
25th  Edward  3.  , 

the  third  is  made  treason,  by  the  19th  and 
14th  William  3,  cap.  3,  the  words  of  which 
extend  to  the  corresponding:  with  the  Preten- 
der, by  letters,  messages,  or  otherwise. 

The  fourth  species  of  treason  is  against  the 
statute  of  17th  Geoi^  2,  cap.  39,  which 
makes  it  treason  to  correspond  with  the  Pre- 
tender's son,  or  others  employed  by  him, 
knowing  them  to  be  so  employed. 

As  1  have  no  imagination  that  any  doubt 
can  arise,  whether,  when  the  matters  of  fact 
•are  proved  to  your  lordships'  satisfaction,  the 
case  will  not  come  within  the  provisions  of  these 
Jaws,  I  shall  forbear  entering  into  any  argu- 
ment upon  Ibem ;  and  shall  only  say,  That, 
although  the  Articles  have  charged  the  first 
sort  of  treason,  in  the  precise  words  of  the 
statute  of  25  £.8,  which  are,  **  compassing 
and  imagining  the  death  of  the  king,''  yet  the 
Jaw  does  not  require  evidence  of  actually  ac- 
complishing so  horrid  a  crime ;  for  that  sacred 
life  is  so  guarded,  that  the  bare  going  about,  or 
contriving  so  flagitious  a  scheme,  is  sufficient 
to  constitute  this  ^reat  offence,  provided  those 
purposes  are  manifested  by  overt  acts. 

And  that,  although  levying  of  war  is  a  dis- 
tinct branch  of  high-treason,  yet  it  is  also  an 
overt  act  of  the  former  species,  '<  That  of  com  • 
passhig  and  imagining  the  death  of  the  king.*' 

My  lords,  in  stating  this  evidence  to  your 
lordships,  1  can  no  way  do  it  so  intelligibly,  as 
by  following  the  example  of  the  learned 
manager  who  opened  the  nature  of  the  case, 
and  divided  it  into  three  distinct  periods  of 
time. 

The  first  period  contains  the  behaviour  of  the 
impeached  lord,  before  the  landing  of  the  Pre- 
tender's aon  in  Scotland,  in  the  month  of  July 
1745. 

The  second  period  includes  the  facts  proved 
to  have  been  committed  by  the  noble  lord  at 
the  bar,  from  the  time  of  the  Pretender's  son's 
landing,  to  the  battle  of  Culloden. 

And  the  third  period  relates  to  what  hap- 
pened afterwards,  to  the  time  of  my  lord 
liovat's  being  sent  up,  and  committed  to  the 
Tower. 

As  to  the  first  period  of  time,  your  lordships 
dre  pleased  to  observe,  that  our  evidence  goes 
so  far  back  as  the  year  1719. 

And,  my.  lords,  we  chose  to  take  it  up  there, 
because,  in  the  noble  lord's  Answer,  he  values 
himself  mqch  upon,  '*  Having  given,  in  the 
year  1715,  the  strongest  proofs  of  his  zeal  fbr, 
and  attachment  to  his  late  majesty,  and  the 
Sttecession  of  the  crown  in  his  illustrious  fami- 
ly, against  such  as  had  undertaken  the  destruc- 
ticn  of  both :  and  now  laments  his  misfortune, 
to  have  his  fidelity  questioned,  at  the  end  of  his 
days,  when  near  worn  out  with  age  and  in- 
firmities ;  and  to  be  charged  with  intending  the 
subversion  of  a  government  he  had,  in  the 
strength  and  vigour  of  his  age,  exerted  hit  at' 
inoBt  power  and  luldress  to  support." 


My  lords,  I  have  fiiithfally  rehearsed  the 
words  of  this  Answer,  which  I  think  made  it 
necessary  for  the  Commons  to  shew,  that  the 
noble  lord's  engaging  in  the  late  rebellion, 
was  not  the  effect  of  dotage,  or  through  the 
constraint,  or  by  the  imposition  of  others ;  hot 
proceeded  f  rofh  a  long  and  deep-rooted  prin- 
ciple of  disaffection  to  the  ProtestantSuccession, 
and  of  attachment  to  the  cause  of  the  Pre- 
tender. 

To  b^n  then,  at  the  year  1719 : 

Mr.  <?hevts,  a  near  neighbour  of  the  im- 
peached lord,  has  sworn.  That  the  noble  lord 
told  him,  that,  in  the  year  1719,  when  an  in- 
vasion was  attempted  by  Spain  upon  Scotland, 
and  lord  Seaforth  was  raising  his  men  in  favour 
of  the  Pretender,  he  (lord  Lovat)  wrote  a  let- 
ter to  lord  Seaforth,  to  acquaint  him,  that  lord 
Lovat  would  join  him  with  his  clan :  That  this 
letter  was  delivered  to  lord  Seaforth,  afler  it 
had  been  first  shewn  to  one  Chisholm  of  Knock* 
ford.  This  Chisholm,  it  appears,  informed 
the  late  duke  of  Athol  of  the  contents  of  the 
letter ;  and  his  grace  sent  up  notice  *of  it  to  the 
government.  This  came  to  my  lord  Lovat's 
ears,  who  was  greatly  alarmed  at  it;  but  your 
lordships  find  he  had  soon  the  dexterity  to  ^ 
up  his  letter,  upon  terms  he  had  an  opportunity 
of  making  with  lady  Seaforth  :  af^er  which  ha 
shewed  it  in  confidence  to  a  trusty  friend  of 
his,  who  declared  it  to  be  a  treasonable  letter; 
and  as  such,  it  was  thrown  into  the  fire. 

Mv  lords,  I  cannot  help  observing  to  your 
lordships,  that  it  appears  from  this  transaction, 
that  the  noble  lord  was  then  contriving  to  com- 
mit treason,  and  yet  screen  himself  from  po- 
uishment;  for  he  declared,  he  had  not  signed 
the  letter ;  and  therefore,  if  it  had  been  forth- 
coming, it  could  not  be  fixed  upon  him. 

In  the  year  1737,  your  lordships  find  him 
sending  a  message,  by  Hoy  Stuart,  to  the  Pre- 
tender at  Rome,  to  assure  him  of  his  fidelity, 
and  to  hasten  his  patent  that  had  been  promised 
him  for  a  dukedom. 

It  has  likewise  appeared  in  evidence,  that  be 
afterwards  sent  another  message  of  the  same 
nature  by  Drummond. 

In  the  year  1739,  he  appears  to  have  pro- 
posed an  invasion  to  Drummond  of  Bochaidie, 
in  favour  of  the  Pretender,  his  lawful  sove- 
reign (as  he  called  him  ;)  and  in  whose  cause 
he  then  declared  he  was  determined  to  live  and 
die. — An  expression  which  your  lordships  cannot 
but  have  observed  occurs  also  in  his  letteis. 

And  the  same  proposal  Mr.  Che  vis  has  prov- 
^  was  afterwards  made  by  my  lord  Lovat  to 
Lochiel  and  Cluny  M'Phersoo. 

My  lords,  I  pass  over  the  poetical  perform- 
ance between  Roy  Stuart  and  the  noble  lord, 
and  go  on  to  the  year  1740.  About  this  time 
it  was  he  declared  to  Mr.  Chevis,  that  be  bad 
signed  and  sealed  an  association  ^f  the  High- 
land  chiefs,  in  favonr  of  the  Pretender ;  aod 
which  lord  Lovat  declared  was  sent  over  to 
cardinal  Fleury. 

My  lords,  this  material  pbrt  of  oar  efideoc* 
is  80  far  oonfirmed,  that  Mr.  Mumjr  (the  Prf 
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teoder'f  son's  secretary)  has  proved  his  hearioff 
of  it  at  Paris ;  and  that  it  was  also  inenCioiicS 
to  him,  at  a  private  aadience  he  had  of  the 
Pretender's  eldest  son,  in  France. 

He  has  likemse  proved  what  passed  between 
M.  Amelot  and  him,  upon  the  toot  of  such  an 
association ;  and  the  assurances  given  by  that 
court,  of  encouragement  and  support. 

But,  above  all,  your  lordships  nave  heard  it 
confirmed  by  a  passage,  in  a  letter  of  0ie  noble 
lord's  to  his  son,  that  was  read  at  the  table ; 
wherein  he  tells  him,  **  That,  above  seven 
years  ago,  he  was  one  of  those  that  entered 
into  a  formal  association,  to  venture  their  lives 
and  fortunes  to  restore  the  Pretender  (by  him 
cal'ed  king)  and  his  offspring ;  which  enffage- 
ment  (he  says)  was  signed  with  their  bands  and 
seals,  and  sent  to  France  to  cardinal  de  Fleury, 
then  first  minister  at  that  court ;  and  was  by 
him  shewn  to  the  king  bis  master,  who  pro- 
mised them  his  assistance,  and  succours,  to  re- 
store their  king. 

**  Since  which  (says  he)  I  have  made  it  my 
business  to  promote  the  king's  interest,  and  to 
gain  and  engage  faithful  subjects  to  serve 
him." 

And,  in  fiis  letter  to  the  Pretender's  son,  he 
appeals  to  all  who  have  come  into  that  country, 
who  (he  says)  will  do  him  the  justice  to  de- 
clare, *'  That  he  has  always  been  the  most 
zealous  and  most  active  partizan  they  had  in 
the  north  of  Scotland  ;  and  in  that,  he  owns, 
fie  did  but  his  duty."  This  he  repeats,  in  his 
letter  to  Lochiel ;  and  boasts  himself  to  be 
**  the  person  who  kept  life  and  spirits  in  the 
Pretender's  afiairs,  more  than  any  man  in  the 
north." 

In  the  year  1743,  your  lordships  find  him 
decl|iring  he  had  got  a  commission  to  be  lieti- 
tenant- general  of  the  Highlands,  and  a  patent 
of  duke  from  the  Pretender ;  and  which  be 
■aid  he  had  merited  by  bis  services  to  that 
family. 

This  declaration  is  proved  by  Mr.  Chevis. 
The  talk  of  it,  and  seeing  a  copy  in  a  desk,  sup- 
posed to  be  signed  by  the  Pretender,  is  proved 
by  Robert  Fraser.  .  And  Hugh  Fraser  says, 
my'lord  Lovat  shewed  it  him. 

Mr.  Murray  told  your  lordships,  he  found 
my  lord  Lovat  expected  the  original  patent  had 
been  brought  over ;  but  Mr.  Murray  not  being 
certain,  that  such  a  patent  had  ever  passed,  he 
sent  his  letters  to  lord  Lovat,  without  an  ad- 
dress, but  enclosed  in  a  packet,  with  other 
papers:  and  this,  he  has  told  your  lordships 
to-day,  was  done  for  fear  of  committing  a  mis- 
take, either  by  directing  them  to  his  grace,  or 
only  to  lord  Lovat. 

This  affair  of  the  commission  and  patent 
is  also  confirmed  by  a  passage  in  the  letter  to 
his  son,  that  I  appealed  to  before ;  wherein  he 
tells  him,  '^  That,  in  proof  of  the  sense  his 
own- king  had  of  his  loyalty  and  zeal,  he  had 
sent  him  such  a  commission  and  patent,  besides 
a  number  of  letters  under  his  own  hand ;  the 
origiiial  of  which  patent  he  tells  his  son,  was 
in  DnuDmoDd's  hands  ^   hot  be,  .lord  Lovtt, 


had  an  anthentic  copy  of  it,  signed  and  coun- 
tersigned by  bis  king." 

**  These  favours  (he  adds)  had  more  than 
ever  attached  him  to  that  luterest;  and  be 
should  be  a  monster  of  ingratitude  if  they 
had  not."  And,  in  the  postscript,  he  charges 
his  son  to  inquire  for  the  patent ;  adding,  that 
**  be  asked  nothing  of  his  royal  highness  (as 
he  calhi  the  Pretender's  son)  but  to  give  his 
countenance,  and  own  publicly  what  bis  father 
bad  done  for  him." 

Your  lordships  have  likewise  beard  it  prov« 
ed,  that,  during  all  this  time,  the  whole  torn 
of  bis  conversation  was  in  fiivoor  of  the  Pre- 
tender. 

He  declared  he  had  made  an  alliance,  by 
the  marriage  of  his  danghter,  which  added  to 
his  strength,  and  would  enable  him  to  hamble 
his  neiehbours. 

The  wealths  drank  at  his  table  have  beeo 
mentioned  by  the  witnesses,  particularly  that 
execrable  one  proposed  by  himself,  of  Confu« 
sion  to  the  White  Horse,  and  all  their  gene*' 
ration. 

The  next  thing  your  lordships  heard  of,  were 
his  encomiums  on  the  Pretender,  whose  coun- 
tenance he  said  proclaimed  him,  to  all  be- 
holders, the  rightful  king. 

There  are  likewise  in  proof,  his  exultations 
on  the  taking  of  Ostend,  as  laying  open  all  th« 
coast  of  Flanders,  and  exposing  os  to  an  in- 
vasion in  the  compass  of  one  night,  from  the 
French,  who,  be  declared,  would  carry  all  tw- 
fore  them.  And  this  we  rely  upon  as  a  cireunv 
stance  of  great  malignity,  when  it  is  consi- 
dered what  numbers  of  our  troops  were  then 
abroad,  in  the  cause  of  liberty  and  Europe,  and 
what  a  siioation  our  power  at  home  was  in  at 
that  time. 

Your  lordships  have  likewise  heard  bis  de- 
clarations about  the  Reformation  and  the  Re- 
volution, and  of  the  noble  lord's  scheme  to 
get  rid  of  both ;  which  nvas  to  bring  in  the 
Pretender. 

And  as  to  religion,  his  declaration  to  Mr, 
Chevis  was.  That  he  believed  there  was  no 
true  religion  in  the  world  but  one ;  and  that 
was  the  Chureh  of  Rome. 

A  very  extraordinary  declaration  this,  to  be 
made  by  one,  who,  by  having  bad  an  independ- 
ent company  in  the  Jung's  service,  and  open 
other  accounts,  most  have  seemed  (at  least) 
to  have  been  of  a  different  opinion. 

Thus  circumstanced,  my  lords,  and  in  this 
temper  of  mind,  was  lord  iJovat  at  the  breaking 
out  of  the  rebellion,  in  the  summer  of  1745 : 

Which  is  the  second  period  of  our  evidence. 

And  this  part  of  our  evidence,  your  lordshipa 
will  be  pleased  to  reme|;nber,  began  with  the 
early  notice  it  appeared  my  lord  Lovat  bad  of 
the  Pretender's  son  being  landed  in  Scotland. 

Upon  the  news  of  this,  my  tords,  he  prepare! 
immediately  to  support  him. 

His  son,  a  youth  of  about  19  years  old, 
either  newly  come]  home,  or  sent  for  fimn  the 
university  on  purpose,  is  appointed  to  head  the 
clan. 


779] 


20  GEORGE  IL 


PneeediHgf  tigaitut  Lord  Lovat, 


[760 


Tbe  dengn  of  sending  him  to  trATei  is  kid 
•side. 

A  proposal  nsade  by  those  who  were  williog 
to  have  kept  the  son  out  of  rebelUoo,  is  (upon 
OQRStderation)  rejected  by  lord  Lovat,  who,  at 
the  same  time,  declared,  that  his  first  ioteouun 
was  to  hare  headed  the  dan  himself ;  ^but  that 
now  his  son  should  go,  since  others  had  dUaji^ 
pointed  him«  who  ne  expected  wonld  hare 
joined  forces  with  him. 

And  in  conseqaeoce  of  this,  orders  are 
prored  to  have  been  giveii  by  my  lord  Lovat 
for  all  military  preparations. 

My  lords,  this  proposal  for  the  son's  travd- 
ling  is  proved  by  Hugh  Eraser,  to  have  been 
made  to,  and  r^ected  by  the  noble  lord ;  who 
also,  in  bis  letter  to  Murray,  makes  use  of  these 
words:  **  I  have  sent  (says  he)  my  eldest  son, 
the  hopes  of  my  family,  and  the  darling  of  my 
life,  a  youth  about  19  years  old,  who  was  just 
going  abroad  for  hb  studies  and  education ;  I 
nave  sent  him  (says  he,)  instead  of  this,  to  ven- 
ture the  last  drop  of  has  blood  in  the  glorious 
prince's  service." 

Hugh  Fraser  has  also  proved  his  being 
chacged  with  a.  verbal  message  to  the  Preten- 
der's son  to  the  same  effect ;  and  his  being  sent 
back  bv  Murray,  with  a  letter  to  lord  Lovat. 

He  has  also  proved,  that,  when  he  deliva«d 
the  letter,  and  told  my  lord  Lovat  the  true  state 
of  the  Pretender's  affairs,  which,  he  said,  were 
not  very  inviting,  after  so  many  regular  forces 
ivere  come  from  Flanders,  which  the  rebels 
would  not  be  able  to  encounter,  my  lord's  de- 
claration upon  that  occasion  was,  that  "  he  bad 
gone  too  far  to  go  back ;"  and,  for  fear  this 
news  should  dishearten  hb  son,  he  ordered 
Fraser  not  to  say  a  word  of  it  to  him. 

Before  or  about  this  time  likewise,  it  was, 
that  he  received  the  Pretender's  Manifesto.* 


*  The  followiiig  Declarations  and  Manifesto 
are  extracted  from  '*  A  full  Collection  of  all  the 
**  Proclamations  and  Orders,  published  by  the 
«f  Authority  of  Charies,  Prince  of  Wales,  lie- 
«c  gent  of  Scotland,  England,  France  and  Ire- 
**  Ifud,  and  dominions  thereunto  belonging. 
**  Since  his  arrival  in  Edinburgh,  the  17 tb  day 
<<  of  September,  till  the  16th  of  October,  1745. 
*'  Printed  m  the  year  ir45." 

**  His  BLuestt's  most  uRAaous  Declaratioit. 
«<  James  R. 

**  James  the  Sth^  bv  the  grace  of  God,  king 
of  Scotland,  Englanci,  France,  and  Ireland, 
defender  of  the  faith,  &c.  To  all  our  lovuig 
■ulgecta  of  what  degree  or  quality  soever: 
greeting; 

**  HuFing  alwaya  borne  the  most  constant 
•ffeclioa  to  our  ancient  kingdom  of  Scotland, 
frimi  whence  we  derive  our  royal  origin,  and 
where  our  progenitors  have  swayed  the  seeptre 
with  glory  through  a  longer  succession  of 
Idngi,  than  any  monarchy  upon  earth  can  at 
this  day  boast  of.  IVccannot  but  behold  with 
the  despeft  coofiern  the  miseries  they  suffer 
under  a  foreign  u^urpatioDi  bnd  the  iutoler»ble 
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He  orders  his  son  to  read  it  aloud  to  the 
company. 

And  when  3f  r.  Chevis  (who  never  went  near 
him  afterwards)  was  offering  some  objection  ts 
it,  my  k>rd  Lovat  told  him,  that  he  talked  trea- 

burthens  daily  added  to  their  yoke,  which  be- 
come yet  more  seusible  to  us,  when  we  con- 
sider the  constant  zeal  and  affection,  the  fe- 
nerality  of  our  subjects  of  that  our  ancient 
kingdom,  have  expressed  for  us  on  all  occa- 
sions, and  particularly  when  we  had  tbe  satis- 
faction of  being  ourselves  amongst  tbem. 

*'  We  see  a  nation  always  famous  for  vklour, 
and  highly  esteemed  by  tbe  greatest  of  Ibreign 
potentates,  reduced  to  the  condition  of  a  pro- 
vince, under  the  specious  pretence  of  an  union 
with  A  more  powerful  neiglibour;  in  cooie 
quence  of  this  pretended  union,  grievous  sod 
unprecedented  taxes  have  been  laid  on,  and 
levied  with  severity,  in  spite  of  all  the  repre- 
sentations that  could  be  made  to  the  contrary, 
and  these  have  not  failed  to  produce  that  po* 
verty  and  decay  of  trade,  which  were  easily 
foreseen  to  be  the  necessary  consequences  of 
such  oppressive  measures. 

"  To  prevent  thejust  resentment  which  could 
not  but  arise  from  such  usage,  our  faithful 
Highlanders,  a  people  always  trained  op  sod 
inured  to  arms,  have  been  ueprived  of  tbem : 
forts  and  citadels  have  been  ouilt  and.  garri- 
soned, where  no  foreign  invasion  could  m  ap- 
prehended, and  a  military  government  has  been 
effectually  iotroduced,  as  into  a  conquered 
country.  It  is  easy  to  foresee  what  must  be 
the  consequences  of  such  violent  and  unprece- 
dented proceedings,  if  a  timely  remedy  be  not 
put  to  them ;  neither  is  it  less  manitest,  that 
such  a  remedy  can  never  be  obtained,  but 
by  our  restoration  to  tbe  throne  of  our  ances^ 
tors,  into  whose  royal  hearta*  such  destructivs 
maxims  could  never  find  admittance. 

'*  We  think  it  needless  to  call  to  mind  how 
solicitous  we  have  ever  been,  and  bow  ol'ten 
we  have  ventured  our  royal  person,  to  compais 
tliis  great  end,  which  the  Divine  Provideocs 
seems  now  to  have  furnished  us  with  the  means 
of  doing  effectuall}',  by  enabling  our  good  sub- 
jecta  in  Englsnd  lo  shake  off  the  yoke  under 
which  they  have  likewise  felt  their  share  of  the 
common  calamities.  Our  former  experience 
leaves  us  no  room  to  doubt  of  the  cheerful  and 
hearty  concurrence  of  our  Scots  subiecta  on 
this  occasion,  towards  the  perfecting  the  great 
and  glorious  work :  but  that  none  may  be  de- 
terred by  the  memory  of  past  miscarriages  from 
returning  to  their  duty,  and  being  restored  lo 
the  happiness  they  rormerly  enjoyed;  we,  in 
this  public  manner,  think  fit  to  make  known 
our  gracious  intentions  towards  all  our  people* 

"  ne  do  therefore,  by  this  our  royal  Decla- 
ration, absolutely  and  effectually  pardon  and 
remit  aU  treasons,  and  other  crimen  hitherto 
committed  against  our  roval  father,  or  our- 
selves :  from  the  benefit  of  which  pardon  we 
except  none,  but  such  as  shall,  afler  the  publi- 
cation hanof,  wiUuUj^  and  mabcioaflly.  oppose 
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snn  ;  or  it  was  treason  in  him  to  object  to  the 
reading  the  Manifesto. 

Soon  after  this,  your  lordships  may  recollect, 

it  has  appeared,  that  great  prpparatiuns  were 

made  for  supporting  the  cause  of  the  Pretender. 

-  ■ .  ■       '  ■»     ■  ■  ^ 

119,  or  those  who  shall  appear,  or  endearour  to 
appear  in  arms  for  onr  service. 

««  We  farther  declare,  That  we  will,  with  all 
cooTenient  speed,  call  a  free  parliament ;  that, 
by  the  advice  and  assistance  of  such  an  assem- 
bly, we  may  lie  enabled  to  repair  the  breaches 
caused  by  so  Umg  an  osarpation,  to  redress  all 
grievances,  and  to  free  par  people  from  the 
unsupnortable  burthen  of  the  malt-tax,  and  all 
other  hardships  and  impositions,  which  bare 
been  the  consequences  or  the  pretended  Union, 
that  so  the  naMon  mav  he  restored  to  that  ho- 
nour, liberty,  and  independency,  which  it  for- 
merlyenioyed. 

**  We  likewise  promise,  upon  onr  royal  word, 
to  protect,  secure,  and  maintain  all  onr  Pro- 
testant sutHects  in  the  free  exercise  of  their  re- 
ligion, and  in  the  foil  enjoyment  of  all  their 
rights,  privileges,  and  immunities,  and  in  the 
secure  possession  of  all  churches,  nniversities, 
colleges,  and  schools,  conform  to  the  laws  of 
the  land. 

**  All  this  we  shall  be  ready  to  confirm  in  onr 
first  parliament ;  in  which  we  nromise  to  pass 
any  act  or  acts  that  shall  be  judged  necessary 
to  secure  each  private  person  in  the  full  pos- 
session of  his  lilverty  and  property,  to  advance 
trade,  to  relieve  the  poor,  and  establish  the 
general  welfiire  and  tranquillitv  of  the  nation : 
in  all  such  matters,  we  are  fnlly  resolved  to  act 
always  by  the  advice  of  onr  parliaments,  and 
to  value  none  of  onr  titles,  so  much,  as  that  of 
common  father  of  onr  people ;  which  we  shall 
ever  shew  ourselves  to  be,  by  our  constant  en- 
deaTonra  to  promote  the  quiet  and  happiness  of 
all  our  subjects.  And  we  shall  he  particularly 
0olicitons  to  settle,  encourage,  and  maintain  the 
fishery,  and  linen  manufactory  of  the  nation, 
which  we  are  sensible  may  be  of  such  ad- 
vantage to  it,  and  which  we  hope,  are  works 
reserved  for  us  to  accomplish. 

**  As  for  those,  who  shall  appear  more  sig- 
nally zealous  for  the  recovery  of  our  just  rights, 
and  the  prosperity  of  their  country,  we  shall 
take  efibctual  care  to  reward  them  according 
to  their  respective  degrees  and  merits.  And 
We  particularly  promise,  as  aforesaid,  our  full, 
free,  and  general  pardon  to  all  officers,  soldiers 
and  sailors,  now  engnsr^d  in  the  service  of  the 
Usurper,  whether  of  the  sea  or  land,  provided, 
that,  upon  the  publication  hereof,  and  before 
they  engage  in  any  fight  or  battle  against  our 
forces,  they  quit  the  said  nnjust  and  unwar- 
rantable service,  and  return  to  their  dnty :  in 
which  case,  we  shall  pay  them  all  the  arrears 
that  shall  be  at  that  time  due  to  them  from  the 
Usurper :  we  shall  grant  to  the  officers  the  same 
commissions  they  shall  then  bear,  if  not  higher ; 
and  to  all  soldiers  and  sailors  a  gratitication  of 
a  whole  year's  pay,  for  their  forwardness  in 
promoting  onr  lervicei 


Arms,  colours,  tents,  powder,  and  ball,  art^ 
prepared,  and  laid  in  by  lord  Lovat's  order. 

His  arms  and  crest  are  painted,  snpervised, 
and  approved  by  himself. 

So  eager  is  he,  that  his  son  is  npbraided  for 

**  We  further  promise  and  declare,  That  the 
vassals  of  such  as  shall,  without  regard  to  our 
present  Declaration,  obstinately  persist  in  their 
rebellion,  and  thereby  forfeit  all  pretensions  to 
our  royal  clemency,  shall  b& delivered  firom  all 
servitude  they  were  formerly  bound  to,  and 
shall  have  grants  and  charters  of  their  lands 
to  be  held  immediately  of  the  crown,  provided, 
they,  upon  the  publication  of  this  onr  I>ecla** 
ration,  declare  onenly  for  us,  and  join  heartily 
in  the  eanse  of  their  country. 

*^  And  having  declared  onr  gracious  inten- 
tions to  onr  loving  aubiects,  we  do  hereby  re« 
<Ioire  and  command  them  to  he  assisting  to  us 
in  the  recovery  of  our  rights,  and  of  their  own 
liberties:  and  that  all  onr  subjects,  IVom  the 
age  of  16  to  60,  do,  upon  the  settinflc  up  of  our 
royal  standard,  immediately  repair  to  it,  or 
join  themselves  to  such  as  shall  first  appear  for 
us  in  their  respective  shires ;  and  also  to  seize 
the  horses  and  arms  of  all  suspected  persons, 
and  all  ammunition,  forage,  and  whatever  else, 
may  be  necessary  for  the  use  of  our  forces. 

**  We  also  strictly  command  all  receivers, 
collectors,  or  other  persons,  who  may  be  seized 
of  any  snm  or  sums  of  money  levied  in  the 
name,  or  for  the  use  of  the  Usurper,  to  retain 
such  sum  or  sums  of  money  in  their  own 
hands,  till  they  can  pay  them  to  some  person 
of  distinction  appearing  publicly  for  us,  and 
demanding  the  same  for  our  use  and  service, 
whose  receipt  or  receipts  shall  be  a  sufficient 
discharge,  for  all  such  collectors,  receivers,  or 
other  persons,  their  heirs,  &c. 

"  Lastly,  We  do  bervby  require  all  sheriffs 
ofshires,  Stewarts  of  Btewartries,  and  their  re- 
spective deputies,  magistrates  of  royal  boronghs^ 
and  bailies  of  regalities,  and  all  others  to  whom 
it  may  belong,  to  publish  this  our  Declaration, 
at  the  market- crosses  of  their  respective  towns 
and  boroughs,  and  there,  to  proclaim  us  under 
the  penalty  of  being  proceeded  against,  accord- 
ing to  law,  for  their  neglect  of  so  necessary  and 
important  a  doty. 

**  Given  at  onr  Court  at  Rome,  the  3dd  day 
of  December  1743,  in  the  43rd  year  of 
our  reign.  J.  H.** 

"  The  Prince's  Manifesto. 
"  Charles  P.  JR. 

"  By  virtue  and  authority  of  the  above  com- 
mission of  regency,  granted  nnto  us  by  the 
king  our  royal  father ;  we  are  now  coitae  to 
execute  his  majesty's  will  and  pleasure,  by 
setting  up  his  royal  standard,  and  asserting 
his  undoubted  right  to  the  throne  of  his  an- 
cestors. 

*'  We  do  therefore,  in  his  majesty's  narne^ 
and  pursuant  to  the  tenor  of  his  several  Decla- 
rations, hereby  grant  a  free,  full,  and  general 
pardon  for  all  treasons,  rebellions,  and  b^cnoei' 
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his  backwankien,  and  the  retainers  of  the  fit* 
mily  are  spoke  to,  to  hasten  him. 

He  thunders  out  His  anathemas  a^iost  a 

fentleman,  who,  he  thinks,  had  disa|>(>ointed 
im,  which  if  he  had  not  done,  he  says,  in  his 
letter  to  Lochiel,  "  he  had  so  'managed  that 
part  of  the  north,  that  abore  6,000  men  had 
marched  south  to  the  Prince's  assistance ; 
which  he  (lord  Lovat)  thought  would  much 

whatsoever,  committed  at  any  time  before  the 
publication  hereof,  a^nst  our  royal  grand- 
father, his  present  majesty,  and  ourselves.  To 
the  benefit  of  this  pardon,  we  shall  deem  justly 
entitled  all  such  of  his  majesty's  subjects,  as 
shall  testify  their  willingness  to  accept  of  it, 
either  by  joining  our  forces  with  all  conrenlent 
diligence,  by  setting  up  his  royal  standard  in 
other  places,  by  repairing  for  our  serrice  to  any 
place  where  it  shall  be  so  set  up ;  or,  at  least, 
by  openly  renouncing  all  pretended  allegiance 
to  the  Usurper,  and  all  obedience  to  his  orders ; 
or  to  those-  of  any  person  or  persons  commis- 
sioned, or  employed  by  him,  or  acting  avowedly 
for  him.         j 

"  As  for  those  who  shall  appear  more  sig- 
nally zealous  for  the  recovery  of  his  majesty's 
just  rights,  and  the  prosperity  of  their  country, 
we  shall  take  effectual  care  to  have  them  re- 
warded according  to  their  respective  degrees 
and  merits :  and  we  particulaiiy  promise,  as 
aforesaid,  a  full,  free,  and  general  pardon  to 
all  officers,  soldiers,  and  sailors,  now  engaged 
in  the  service  of  the  Usurper ;  provided,  that 
upon  the  publication  hereof,  and  before  they 
engage  in  any  fight  or  batile  against  his  ma- 
jesty's forces,  they  quit  the  said  unjust  and  un- 
warrantable service,  and  return  to  their  duty, 
•iuce  they  cannot  but  be  sensible,  that  no  en- 
gagements, entered  into  with  a  foreign  usurper, 
can  dispense  with  the  allegiance  they  owe  to 
their  natural  sovereign.  And  as  a  further  en- 
couragement to  them  to  comply  with  their 
duty,  and  our  commands,  we  promise  to  every 
sucn.officer  the  same,  or  a  higher  post  in  our 
service  than  that  which  at  present  he  enjoys, 
with  full  payment  of  whatever  arrears  may  be 
due  to  him  at  the  time  of  his  declaring  for  us ; 
and  to  every  soldier,  trooper,  and  dragoon,  who 
shall  join  us,  as  well  as  to  every  seaman  and 
mariner  of  the  fleet,  who  shall  dfeclare  for,  and 
serve  us,  all  their  arrears,  and  a  whole  year's 
pay,  to  be  given  to  each  of  them  as  a  gratuity, 
as  soon  as  ever  the  kingdoms  shall  be  in  a  state 
of  tranquillity. 

''We  do  hereby  further  promise  and  declare, 
in  his  majesty's  name,  and  by  virtue  of  the 
above  said  commission.  That  as  soon  as  ever 
that  happy  state  is  obtained,  he  will,  by  and 
with  the  advice  of  a  free  parliament,  wherein 
00  corruption,  nor  undue  influence  whatsoever 
shall  be  used  to  bias  the  votes  of  the  electo|:s, 
or  elected  ;  settle,  confirm,  and  secure  all  the 
rights,  ecclesiastical  and  civil,  of  each  of  his 
respective  kingdoms ;  his  majesty  being  fully 
resolved  to  maintain  the  Church  of  £ng]andf, 
as  by  law  ^toblishedy  and  likew&e  the  Pro- 


encourage  his  Qhe  Pretender's  son's)  own 
loyal  party,  and  fright  the  English  to  his  obe- 
dience." 

At  this  time  Ftkewise  it  was,  that  he  wrote 
those  letters  to  the  Pretender's  son,  and  his 
secretary,  whi<5h  were  so  audibly  and  distinctly 
read  to  your  lordships,  that  they  stand  in  no 
need  of  a  repetition  to  make  their  impression. 

In  the  next  place,  your  lordships  find  him 

testant  churches  of  Scotland  and  Ireland,^  con- 
formable to  the  laws  of  each  respective  king- 
dom ;  together  with  a  toleratiop  to  all  Pro- 
testant dissenters ;  he  being  utterly  averse  to 
all  persecution  and  oppression  whatsoever,  par- 
ticularly on  account  of  conscience  and  religioo. 
And  we  ourselves  being  perfectly  convinced  of 
the  reasonableness  and  equity  of  the  same  prin- 
ciples ;  do,  in  consequence  hereof,  further 
promise  and  declare.  That  all  his  mijjesty's 
subjects,  shall  be  by  him  and  iis  maintained  in 
the  full  enjoyment  and  possession  of  all  their 
rights,  privileges,  and  immunities,  and  espe- 
cially ofall  churches,  universities,  colleges  and 
schools,  conformable  to  the  laws  of  (he  laod^ 
which  shall  ever  be  the  unalterable  rule  of  bis 
majesty's  government,  and  our  own  actions. 

*'  And,  that  this  our  undertaking  may  be 
accompanied  with  as  little  present  ioconve- 
niency  as  possible  to  the  king's  subjects ;  we 
do  hereby  authorize  and  require  all  civil  officers 
and  magistrates  now  in  place  and  o£Bce,  to  con- 
tinue, till  further  orders,  to  execute  their  re- 
spective employments  in  our  name,  and  by  our 
autliority,  as  far  as  may  be  requisite  for  the 
maintenance  of  common  justice,  order  and 
quiet:  wilUng  and  requiring  them,  at  the  same 
time,  to  give  strict  obedience  to  such  orders 
and  directions,  as  may,  from  time  to  time, 
be  issued  out  by  us,  or  those  who  shall  be 
vested  with  any  share  of  our  authority  and 
power. 

**  We  also  command  and  require  all  officers 
of  the  revenue,  customs,  and  excise^  all  tax- 
gatherers,  of  what  denomination  soever^  and 
all  others  who  nciay  have  any  part  of  tlie  public 
money  in  their  hands,  to  deliver  it  immediately 
to  some  principal  commander  authorised  by  us, 
and  take  his  receipt  for  the  same,  which  shall 
be  to  them  a  sufficient  discharge ;  and,  in  case 
of  refusal,  wc  authorise  and  charge  all  such 
our  commanders,  to  exact  the  same  for  our 
use,  and  to  be  accountable  for  it  to  us,  or  onr 
officers  for  that  purpose  appointed. 

*'  And  having  thus  sincerely,  and  in  the  pre- 
sence of  Almighty  God,  declared  the  true  sen- 
timents and  intentions  of  the  king  our  royal 
father,  as  well  as  our  own,  in  this  expedition, 
we  do  hereby  rcquure  and  command  all  his  lov- 
ing .  subjects  to  be  assisting  to  us  in  the  reco- 
very of  his  just  rights,  and  of  their  own  liber- 
ties :  and  thai  all  such,  from  the  age  of  16  to 
60,  do  forthwith  repair  to  his  majesty's  royal 
standard,  or  ^oin  themselves  to  such  as  shall 
first  appear  m  their  res|»ective  shires  for  bis 
service :  and  also,  to  seize  the  horses  and  arms 
of  all  suspected  persons,  and  all  ammuaitioDi 
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nMjB^ifjriogtiiaskirnllHat  PrwtOD  Pmm  into 
a  victory  not  to  be  panlleicd  io  history ;  which, 
I  may  ▼enlore  to  tay,  wu  certainly  calcolated 
by  mv  lord  for  the  eoeounffeiiieDt  of  bis  people. 
When  the  late  carl  of  Cromertie't  men 
siarched  aoath,  ami  paaaed  by  Castle  Downey, 
your  lordabipe  obeerre  him  repininnf  that  they 

fi>rage,  anil  whaterer  else  may  be  oeeessary 
for  the  use  of  our  forces. 

**  Lastly,  We  do  hereby  require  all  raavors, 
sherifl^  and  other  m^^trates,  of  wbatdeoo- 
minatioQ  soerer^  their  respective  depnties,  and 
•11  others  to  whom  it  mav  belong,  to  publish 
Ihis  oor  Declaration  at  tiie  market  crosses  of 


their  respective  cities,  towns*  and  boroughs, 
and  there  to  proclaim  his  nsajesty  under  the 
penalty  of  being  proceeded  against  according 
to  law,  for  the  n^lect  of  so  necessary  and  im- 
portant a  dut^ :  for  as  we  have  hereby  gra- 
cioosly  and  sincerely  offersd  aiiree  and  general 
pardon  for  all  that  is  past ;  so  we,  at  the  same 
time,  seriouly  warn  all  his  majesty's  subjects, 
that  we  shall  leave  to  the  rigor  of  the  law  all 
those  who  shall  from  henceforth  oppose  us,  or 
wilfully  and  deliberately  do  or  concur  in  any 
act  or  acts  civil  or  military,  to  the  let  or  detn- 
nent  of  us,  our  cause  or  title,  or  to  the  destruc- 
tion, prejudice,  or  annoyance  of  those,  who 
shall,  according  to  their  duty  and  our  inten- 
tions thus  publicly  signified,  declare  and  act 
§n  us. 

«'  Given  at  Paris,  the  16th  May,  1745. 

"  C.  P.  E." 

'**  Prince's  Declaration  and  Manifesto. 
"  Charles,  P.  R, 

"  Charles,  prince  of  Wales,  &c.  Regent  of 
the  hingdoms  of  England,  Scotland,  France  and 
Ireland,  and  the  dominions  thereunto  belong- 
ing: unto  all  his  majesty's  sul^ects,  of  wut 
«^gree  soever,  greeting. 

*'  As  soon  as  we,  conducted  by  the  provi- 
dence of  God,  arrived  in  Scodand,  and  were 
joined  by  a  handful  df  our  royal  father's  faith- 
I'ul  subjects,  our  first  care  was,  to  make  public 
bis  most  gradous  Declaration ;  and,  in  ooose- 
4)uence  of  the  large  powers  by  hiui  vested  in 
us,  in  quality  of  Regen^  we  also  emitted  our 
vwn  Manifesto,  explaining  and  enlarging  the 
promises  formerly  made,  according  as  we  came 
to  be  better  acquainted  with  the  inclinations  of 
the  people  of  Scotland.  Now  that  it  has  pleased 
God,  so  far  to  snaile  on  our  undertaking,  as  to 
make  ns  master  of  the  ancient  kin^om  of 
Scotland,  we  judge  it  proper,  in  this  public 
namiert  to  make  manirast  what  ought  to  fill 
the  hearte  of  all  his  majesty's  subjects,  of  what 
nation  or  province  soever,  with  comfort  and 
satisfaction. 

*'  We  therefore  hereby,  in  his  majestyjs 
name,  declare.  That  his  sole  intention  is  to  re- 
instate all  his  subjects  in  the  full  enjojunent 
ofthdr  rdigidn,  lawa,  and  liberties;  aiidtbat 
oar  present  attempt  is  not  undertaken,  in  order 
io  enalave  a  free  people,  bat  to  redress  and  re- 
move the  encroaQbments  made  upon  them; 
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should  be  first  ready,  and  wliat  a  ifaaaie  it  waa 
thev  ^boold  pass  by  his  nose. 

He  enterteins  the  late  earl  of  Cromertie,  and 
his  officers,  then  io  arms  for  the  Pretender,  an<t 
declaring,  in  my  lord's  liearing,  they  wera 
going  to  assist  the  Pretender's  son. 

And  this  (as  it  came  out  upon  a  noble  doke'e 

not  to  impose  upon  anv  a  religion  which  they 
dislike,  but  to  secure  them  all  the  enjoyment  oC 
those,  which  are  respectively  at  present  esta- 
blished among  them,  either  ra  Ei^land,  Scot* 
land  or  Ireland;  and  if  it  shall  be  deemed 
proper,  that  any  further  secarity  be  given  to 
the  established  church  or  clergy,  we  hereby 

{iromise,  in  his  name,  that  he  shal(  pass  any 
aw,  that  his  parliament  shall  judgeneoessary 
for  that  purpose. 

**  In  consequence  of  the  rectitude  of  our  royal 
father's  Intentions,  we  must  further  declare  nin 
sentimenii  with  regard  to  the  national,  debt: 
that  it  has  been  contracted  under  an  uiilawful 
goveronoeni,  nobody  can  disown,  no  more  than 
that  it  is  now  a  most  heavy  load  upon  the  na- 
tion ;  yet,  in  regard  that  it  is  for  the  greatest 
part  due  to  those  very  subjects  whom  no  pro- 
mises to  protect,  cherish  and  defend,  he  is  re- 
solved to  toke  tlie  advice  of  his  parliament  con<« 
cerning  it,  in  which  he  thinks  he  acts  the  part 
of  a  just  prince,  who  makes  the  good  of  his 
people  the  sole  rule  of  his  actions. 

*'  Furthermore,  we  here  in  bis  name  dedure^ 
Thftt  the  same  rule  laid  down  for  the  funds* 
shall  be  followed  with  respect  to  every  law  oc 
act  of  parliament  since  the  Uevolution ;  and  ia 
so  iW  as,  in  a  free  and  legal  parliament,  they 
shall  be  approved,  he  will  contarm  them.  With 
respect  to  the  protended  Union  of  the  two  na^ 
tions,  the  king  cannot  possibly  ratify  it,  sinca 
he  has  had  repeated  remonstrances  against  it 
from  each  kingdom ;  and,  since  it  is  incontest- 
able, that  the  principal  point  then  in  view,  wq» 
the  exclusion  of  the  royal  family  from  their 
undoubted  right  to  the  crown,  for  which  pur- 
pose the  grossest  corruptions  wero  openly  used 
to  bring  it  about :  but  whatever  may  be  here- 
after devised  for  the  joint  benefit  of  both  na- 
tions, the  king  will  most  readily  comply  nfith 
the  request  of  his  partiamento  to  esteblisb. 

"  Afid  now  that  we  have,  in  hia  mi^esty'a 
name,  given  you  the  most  ample  aeourity  tbc 
your  religion,  properties  and  laws,  that  the 
power  of  a  Bntisb  sovereign  can  grant :  We 
hereby  for  ourselves,  as  heir  apparont  to  the 
crown,  ratify  and  confirm -the  same  in  our  owd 
name,  before  Almighty  God,  apon  the  faith  of 
a  Christian,  and  the  honour  of  a  prince. 

**  Let  me  now  expostulate,  this  weighty  mat- 
ter with  )fou,  my  father's  subjects,  and  let  noe 
not  omit  thia  first  public  opportunity  of  awaken- 
ing your  understendinp,  and  of  disnelling  that 
cloud,  which  the  assiduous  pens  of  ill  designing 
men  have  all  along,  but  chiefly  now,  been  en- 
deavouring to  cast  00  the  truth.  Do  not  the 
pulpito  and  congregationa  of  the  clergy ,  as  weli 
as  your  weekly  papen,  ring  with  the  dreadfut 
threato  of  popery,, slavery,  tyranny »  andarbi* 

3R 


787] 


SO  GEORGfi  II. 


Proc«edbigt  agidiui  Lord  Ltnatt 


f788 


queition)  WIS  io  afrieMty,  bospitalile'niftnner, 
and  not  as  a  person  qusrtered  on  by  oompulsioo. 

All  this  while  bis  men  are  gathering  together. 

There  are  two  rendezvouses  of  the  elan,  and 
700  Frasers  dimwn  tip  within  half  a  mile  of  his 
bonse.  < 

trary  power,  which  are  now  ready  to  be  im- 
posed opon  yon,  by  the  formidable  powers  of 
France  and  Spain  r  Is  not  my  royal  father  re- 
presented as  a  blood-thirsty  tyrant,  breathing 
out  nothing  bnt  destruction  to  all  those  who 
will  not  immediately  embrace  an  odious  reli- 
irioa  ?  or,  have  I  myself  been  better  used  f  But 
listen  only  totfae  naked  truth. 

**  I,  with  my  own  money,  hired  a  small  ves- 
sel, ill  provided  with  money,  armi  or  friends ; 
i  arrived  in  Scotland,  attended  by  seven  per- 
sons ;  I  publish  the  king  ray  father's  Declara- 
tions, ami  proclaim  his  title,  with  pardon  in  one 
hand,  and  in  the  other  liberty  of  conscience  ; 
and  the  most  solemn  promises  to  grant  what-f 
ever  a  fretf  parliameiit  shsll  prspoM  for  the 
happiness  of  a  people.  I  have,  I  c6nfess,  the 
greatest  reason  to  adore  the  gtMdneSs  of  Al- 
mighty God,  who  hu,  in  so  remarkable  a 
manner,  protected  me  and  my  small  army 
through  the  many  dangers  to  which  we  were 
first  exposed^  and  who  has  led  ide  in  the  way 
to  victory,  and  to  the  capital  of  this  ancient 
kingdom,  amidst  the  acclamations  of  the  king 
my  father^a  subjeels :  why  then  is  so  much 
pains  taken  to  spirit  up  the  minds  of  the  people 
against  this  my  undertaking  f 

'*  The  reason  is  obvions,  it  is,  lest  the  real 
•ense  of  the  natwu's  present  sufferro^  should 
blot  out  the  remembrance  of  past  misfortuues, 
SMid  of  the  outcries  formeriy  raised  against  the 
royal  family.  Whatever  miscarriages  might 
have  given  occasion  to  them,  they  Rave  been 
more  than  atoned  for  since  ;  and  the  nation 
has  DOW  an  opportunity  of  being  secured 
against  the  like  tor  the  future. 

**  That  my  Ikmily  has  suflfered  exile  during 
ihese  fifty-seven  years  every  body  knows. 
Has  the  nation,  during  that  period  of  time, 
been  the  more  happy  and  flourishing  for  it  ? 
Have  you  found  reason  to  love  and  cherish 
your  governors,  as  the  fathers  of  the  people  of 
Great  Britain  and  Ireland?  Has  a  family, 
upon  whom  a  faction  unlawfully  bestowed  the 
diadem  of  a  rightful  prince,  retained  a  dne 
Sense  of  so  great  a  trust  and  favour  f  Have 
^on  found  more  humanity  and  cnndescenston 
In  those  who  were  not  bom  to  a  crown,  than  in 
my  royal  fore-fofhers  f  Have  their  ears  been 
open  to  the  cries  of  the  people?  Have  they, 
or  do  they  ccmstder  only  the  interest  of  these 
nations  f  Have  you  reaped  any  dther'  benefit 
from  them,  than  an  immense  load  of  debts  ?  If 
lam  answered  in  the  affirmative,  why  has 
their  government  been  so  often  railed  at  In  all 
irour  public  assemblies  ?  Why  has  the  nation 
Men  so  tongr  crying  but  in  vain  for  redress 
ai^ainat  the  abuse  of  parliaments,  npon  account 
•f  their  long  duration,  the  multitude  of  piaoe- 
mas)  #bioh  oecaiioBS  their  venalityi  the  latro- 


He  oflWs  (as  it  has'heaB  proved)  cotiiaiiB- 
sions  to  several  pessdns  ; 

Dedaies  his  eon  wssto  be  their  ODhmel : 

Thfsttts  and  'promises  are  DKsde  use  of  by 
him ;  and  ^e  fiery  crosb  is  carried  about : 

The  distinguishing  mask  of  the  tehels,  the 

dnction  of  penal  laws,  and  in  general,  aninst 
the  miserable  situation  of  the  kingdom  at  home 
and  abroad?  All  these,  and  many  more  in- 
conveniences must  now  be  removed,  nnlem  the 
people  of  Great  Britain  be  alrMy  so  far* 
corrupted,  that  they  will  not  acoept  of  free* 
dom  when  offered  to  them ;  seeing  the  king,  on 
his  lesloratron,  will  refuse  nothing  that  a  ftee 
pariiament  can  ask,  for  the  secarily  of  the  re- 
ligion, laws  and  liberty  of  hbpeopte. 

**  The  foars  of  the  nation  irom  the  powers 
of  France  and  Spain,  appear  still  more  vaiu 
and  groundless ;  my  expedition  was  imdeHaken 
unsupported  by  eitlier :  but  indeed,  when  I  ses 
a  foreigfn  force"  brought  by  my  enemies  against 
me,  ami  when  I  hear  of  Dntdi,  Danes,  Hes- 
sians, and  Siviss,  the  elector  of  Hanover's  al- 
lies, bciu)^  called  orer  to  protect  his  govern- 
ment  against  the  king's  subjects,  is  it  not  high 
time  for  the  king  my  father,  to  acoept  also  of 
the  assistance  of  thosa  who  are  able,  and  who 
have  engaged  to  support  him  ?  But  will  the 
wortd,  or  any  one  man  of  sense  in  It,  infer 
from  thence,  that  he  incKnes  to  be  a  tributary 
prince,  rather  llian  an  independent  monarch  P 
Who  has  the  better  chance  to  be  independent 
on  foreign  powcts?  He,  who  with  the  aid  of 
his  own  subjects,  can  wiest  the  government  oat 
of  the  hands  of  an  intruder:  or  he,  who  can* 
not  without  assistance  from  abroad,  support  bis 
gov^emment,  though  established  by  all  the 
civil  power,  and  secured  by  a  strong  military 
force,  against  the  undisciprined  psrt  of  thorn 
he  has  ruled  over  so  many  years  ?  Let  him,  if 
he  pleases,  try  the  experiment,  let  him  send 
oflT  his  foreign  hirelings,  and  put  the  *  whole 
opon  the  issue  of  a  hatUe  ;  I  will  trust  only  to 
the  king  my  fother's  subjects,  who  were  or 
sbsU  be  engaged  in  mine  and  their  coontr^s 
cause:  bnt,  notwithstanding  all  the oppositioa 
ha  can  make,  I  still  trust  in  the  justice  of  my 
cause,  the  valour  of  \af  troops,  and  the  assist* 
anoe  of  the  Almighty,  to  bring  my  enterprise 
to  a  glorious  issue. 

**  It  is  now  tim^  to  oonclade,  and  I  shall  do 
it  with  this  reflection.  Civil  wars  are  ever  at- 
tended with  rancour  and  ill  will,  which  party- 
rage  never  faila  to  produce  In  the  minds  of 
those,  whom  different  interests,  principles  or 
views  set  in  opposition  to  one  aoother;  I 
therSfore  eamiestly  lequtre*  it  of  my  frieiids,  to 
give  as:  little  loose  aS' possible  to  snob  passhms ; 
this  will  prove  the  most  effectual  means  to  pre- 
vent the  same  inthetoemies  of  our  royal  cause. 
And  this  my  l>Mlaration  will  vindicate  to  all 
posterity  th^  ndbleness  of  my  nadortakhif  ,  and 
tbegeneroirity  of  my  intentions. 

«« Gii^en  at  our  palace  of  Holy-rood-honse^ 
tfae  10th  day  of  October,  1745.    C.  P.  JR." 

«  ByhuvBighMsa^osnilOAQd,  J.H«teiUT/< 
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Ee  drtoki  t^  tbeir  success  ;  and,  in  bis  ktter 
.to  ii^e  Pnst^der's  soo»  *'  begs  of  Gur]  to  pre- 
serve  hinn,  and  gfive  him  success  and  glory  in 
mH  bis  enterprises:*'- 

£(e  advise  those  be  is  sendiuff  forth  not  to 
jet  the  Prelender's  son  hazard  bis  person,  by 
foipg  into  epgfag^inenUi : 
.    Vifi  |N^p^esies  victory  and  success  to  hina. 

liet  us  all  be  thankfuJ,  that  bis  prophecies 
:iiere  not  fulfilled ! 

.    All  this  wbile  your  lordships  find  him  ba- 
hiocing  between  bopes  and  fears : 

He  ^ves  orders,  ainl  contradicts  theai»  either 
as  our  own  forces  arrive,  or  there  conies  assist- 
ance |;o  the  lebc^  from  France ; 

tmipipuch  that  bis  sori  is  at  last  forced,  with 
ieara  in  bis  eyes,  to  b^,  *'  He  may  no  longer 
be  inaije  a  fbol  or  a  tool  of;*'  but  mav  then 
bave.suob  orders  iisthe  father  will  standby. 
.  And  then  it  ^as  he  directed  the  claa  to 
pmc\\ ;  and  sai4t  **  Tho^  ivere  the  orders  he 
would  stand  to." 

Aodf  Mk  prove  they  inarched  by  bis  direction, 
I  appeal  to  his  Wtter  to  the  Pretender's  son ; 
«)ierein  he  says,  **  1  have  sent  with  my  son  all 
the  priocjf  ai  gentlemen,  and  beads  of  families 
of  my  clan,  with  800  of  my  common  people.*' 
^nd  (btf  words  of  bis  letter  to  Hip.  Murray  are, 
\'  I  ,baT^  flf  ot  fny  son.'*  Ue  also  tells  his  son, 
^  the>  l^er  tba^  has  been  read,  that  "  he  will 
put  all  ifons  in  the  fire  to  send  him  men :  1 
will  be  working  at  them  (says  be)  all  I  can." 

I{is.  friends  and  dependents,  however,  were 
in  doubt  what  to  make  of  him,  aiid  whether  it 
yrould  be  ssfe  for  tbeos  to  exert  themselves,  or 
not,  suspecting  (and  not  witliout  cause,)  that  he 
was  keeping  open  a  backdoor  for  hinsself ;  and 
therefore  it  was  they  also  thought  jt  necessary 
t9  C4II  i|pon  hiu^  ta  dit^emble  no  langer,  but 
to  take  off  the  j;ipask ;  wl>ich  b^  performed 
pefof e  them,  by  (filing  off  bis  hat,  and  laying 
it  at  bis  fe^,  teeing  them  **  There  it  is  then.!' 

And,  in  the  letter  addresst^d  to  uim  frp^a  the 
Pretender'a  so^i  your  lordships  intist  liave  ob- 
served a  jealousy  1^^  bad  of  him ;  {or  he  is  there 
paeas^  ^  oqme,<s^ofl  join  biin  in  person ;  '*  and 
M^en  (say#  thfcl/el^r-: writer)  you  need  doubt  as 
Kttie  as  1  do  of  our  b^eiog  perff  ctly  satisfied 
wilb  one  an^^h^r.'^ 

In  the  course  oC  puf  evidence,  my  lords,  it 
baa  appeared,'  that  he  w^s  ta|(en  prisoner  by 
lord  ^aijudpn^  as  i'o^p^ing  j^h^e  r<^|Jion ;  and 
bis  escaping  ^f^riyfirds  Ivis  bee^i  provetL 

He  corresponds  witb  his  ^op  ;aij^'^^chiel, 
5rheir  in  acfw  ^fi^M^^  emplfoyed  .oyt.<^h<e  t^re« 
Render,  knowing  tbpy  yf^td  so  employ^ ;  which 
}s  one  of  jtbe  ove^t  ects  of  treasy/i  laid  in>^e 
fpapeachmftiit. 

And  w/^a^  isthfi-.g^me  l^is  all  tb?  labile  [ 
|l|ayiag,i^ga^S>  bis  m  ?  J^^?  first  to  Wt  it  is 
an.eqffeavQpr  to.a^oid  being  fi^d  him^ei/,  and 
to  tbro^  it  aJU  iipqi^  his  spn*;  that  ^00,.  whom 
)le  b%d,  in  a  my^iuipry  for^  into  fbe^  i)fibelliqn. 
.  Xbi««|ifeqqiby  Robert  Erapeir^s  evi4^pc;e  re- 
W«j{  ^J^4g^^g>tof  a}#U|rtfjtljei9fi4^jjesif 


4ent,  ohaijgiog  the  young  man  with  obstinacy, 
aiid  forcing  out  the  clan  against  the  father's  in* 
ctioation,  or  power  to  controul  him :  Which 
when  the  master  had  discovered,  by  accidentally 
going  into  the  secretary's  room,  and  insisting 
to  see  the  draught,  which  the  father  bad  or- 
dered he  should  not,  be  declares  (In  great  re- 
sentment of  such  usage  from  bis  father,} 
*'  That  he  would  go  himself  to  the  President, 
and  put  the  saddle  upon  the  right  horse.  Good 
God !  (says  the  master)  how  can  he  use  vm 


so 


And  the  disposition  of  the  son  is  furthefr 
[uroved  by  tlie  circuodstance  of  pulling  the  white 
cockad^  out  of  his  hatj  in  'the  fa3ier*s  pre^ 
sence;  and  throwing  it  into  the  fire. 

And  (his  likewise  was  confirmed  by  the  evtr 
denqc^  of  Hugh  Fraser,  who  has  told  your  lordl- 
ships,  that,  both  from  the  public ^U. private 
discourse  and  behaviour  of  the.  master,  he  is 
satisfied  he  was  better  disposed,  than  to  have 
gone,  of  his  own  accordi  into  the  rebellion. 

^  To  this  1  ma)r  add  what  fell  froth  Chevis  oa 
his  cross-examination ;  who,  when  lie  wae 
asked  by  the  noble  lord  about  a  plot  to  l^ng 
the  old  one,  and  save  the  son,  declared  lo  your 
lordships  he  never  beard  of  any  other  than  di* 
rectly  the  reverse. 

A  behaviour  this  from- a  father  to  a  son, 
wbich  I  tue  less  wonder  at  in  the  noble  lor4» 
when  I  consider  he  was  at  the  same  time  for- 
getting that  natural  allegiance,  which  be  owed 
to  the  father  of  bis  people. 

There  is  one  circumstance  more  upon  thsi 
bead,  which  is,  that,  wben  be  began  to  find  his 
majesty  ^s  forces  were  likely  to  (le  an  overmaicb 
for  the  rebels,  he  privately  sent  out  Hugb 
Fraser  to  find  whi^t  terms  be  could  get  frona 
lord  Loudon  and  the  President;  and  wbat 
might  probaUj^  be  the  consequence  to  himself, 
if  bis  clan  continued  in  arms. 

And  this,  >my  lords,  brings  roe  to  the.  glori- 
ous action  at  Culloden ; 

A  buttle  which,  the  noble  kNrd  declared,  wa# 
rashly  entered  upon ; 

Contrary  to  his  opinion ;  which  was,  t|iat 
the  rebeb  should  have  retired  to  the  mountains* 
where,  he  thought,^  the  duke's  horse  could  not 
follow  them,  find  wher^'tbey  migbi  easily 
have  subsisted  themselves  till  they  had  r(f» 
ceived  a  reinforceipent  of  troops  and  money. 

Upon  this  oqcasion,  be  pointed  out  the  dj^- 
tress  siicb  a' conduct  must  nave  brought  upofi 
the  king's;  tropps,^  and  upon  that  great  com- 
roandep,  who»  unifer  the  .wise  precautions , iff 
bis  nmesty,  and  by  the  good  providence  of  Al- 
mighty (pod,  bas^rovea  to  betiie  defiverer  of 
hiscoimt^y, 

Surellyi  uij^  lords,  there  is  no  need  for  me  i» 
dwell  any  Ibpffer  on  that  pei^od  of  time,  wbi^ 
include^  tbe  rebellion. 

The  third  and  last  period  is  wb^t  jbappened 
afterwards: 

And  thjs,  ny  lords,  consists  0^  ^.gv^t  num- 
ber ,of  particulanii  wbicb  have  been  .proved  el 
your  lordships^  ^r.  .^ 

.  ?%eJu»>tiuj«.yoi|r^Mrt^ 
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fo,  htfl  personal  conference  with  the  Pretender^s 
60D  on  the  night  of  the  battle  of  Calloden. 

The  excuses  made  by  the  noble  lord  to  that 
person,  for  not  coming  himself  to  join  him,  on 
Account  of  his  age  and  infirmities,  hare  ap- 
peared in  evidence,  and  are  to  the  same  effect 
with  those 'which  hare  been  read  out  of  his 
letters. 

They  are  prored  to  hare  been,  to  outward 
appearance,  satisfactory  to  the  person,  to  whom 
these  excuses  were  made ;  and  your  lordships 
find  the  parting  between  them  was  with  mutual 
embraces. 

The  next  thing  yonr  1ord<(htps  hare  heard  of, 
Sn  the  coarse  of  our  eridence,  is  th6  flight  of 
the  noble  lord,  In  order  to  aroid  being  taken  by 
the  king's  troops, 

To'  'this  end,  he  retires  into  a  part  of  the 
conotry,  where,  he  imairined,  it  would  be 
Impossible  Ibr  them  to  find  him  out,'  or  harass 
him. 

In'SQch  |i  niace  it  is  he  had  that  meeting 
with  l!he  rebel  chiefs ;  on  which  occasion  bis 
beharibur  is  very  remarkable. 

For  it  has  appeared,  that,  at  that  consulta- 
tion, he  coDtinaed  to  be  what,  at  other  times, 
lie  boasted  to  hare  been,  the  life  and  spirit  of 
the  party. 

Who  so  forward  to  reassemble  their  scat- 
tered forces  as  be  ? 

It  was  he  that  declared  they  had  no  need  to 
ba  afraid ;  for  he  did  not  doubt  but  eight  or 
ten  thousand  Highlanders  might  yet  be  raised 
to  defend  tbemselres,  dther  to  get  terms  ftom 
the  4ake,  or  fight  the  elector  of  Hanorer's 
ttoops ;  which  was  the  expression  he  made 
use  of. 

In  conseqoenca  of  this,  it  was  then  agreed  to 
raise  men ;  and  a  paper  is  drawn  up  for  that 
pur^e.  The  noble  lord  indeed  avoided  sign- 
ing it  himself,  by  desiring  Lochiel  to  rouch  for 
his  son  the  master*s  proportion :  But  it  is  rerv 
obserrable,  tliat  when  his  cunning  suggested  to 
him  the  declaration,  that  he  was  a  neutral  per- 
son, it  presently  forsook  him,  or  else  he  had 
not  accompanied  it  with  another  declaration, 
that  denoted  his  repining  at  his  not  baring 
joined  the  Pretender's  son  on  bis  first  landing. 
'  This  agreement  to  raise  men  is  immediately 
IblloWed  by  a  distribution  of  French  money 
tor  that  purpose ;  which  money,  to  the  amount 
of  35,000  louidors,  bad  been  just  feceired  to 
iugport  the  rebels. 

The  money  iddeed,  that 'was  intended  to 
mine  the  Frasers  with,  was  not  paid  into  the 
noble  lord*ii  own  hands;  but  (the  master  being  atn 
tMit)  It  was  delirered  to  a  serrant  that  attended 
upon  the  noble  lord,  and  part  of  it  was  by  him- 
ielF,'Scro6  after,  sent  to  his  son ;'  which  brings  it 
iibme  to  'my  lord  Lorat  as  his  own  act:  It 
f  hews  him  priry  to  the  design  for  which  it  was 
tranced  'jfWhich  was  treasonable) ;  and  his 
<lwii  hand  is  in  the  transaction. 

As  (his  money  has  appeared  to  hare  been 
'•eat  Oter  to  support  the  rebiellion,  and 'those 
who  joined  in  it,  the  noble  lord  thought  be  l^ad 
mngibttdiriiha^eillFit;  and  Otettfore- sends  to 


Murray  for  tome  of  It,  which  ha  demanded,  and 
receired,  for  twenty  days  pay  of  a  goard  to  at* 
tend  his  own  person,  ann  defend  him  against 
the  king's  troops,  wbo  were  in  search  of  rebels 
at  thai  time. 

And  when,  soon  after,  his  son  canie  to  de» 
sire  he  might  be  permitted  to  surrender  him-> 
self  to  the  duke,  he  calls  him  a  person  of  a  mean 
spirit,  and  adrises  him  against  it ;  that  son  wha 
would  hare  been  contented  with  a  thin  regi- 
ment, so  the  fsther  had  been  safe. 

When  taken,  bis  guilt  immediately  suggested 
to  him,  and  he  declares  openly,' that  be  ex* 
pected  to  lose  his  head :  lie  comforted  himself^ 
howerer,  that  his  estate  was  so  settled,  that  it 
would  be  presf*rred  to  his  iamily. 

Your  lordships  hare  likewise  heard  the  dr^ 
cumstances  that  attended  the  search  of  his 
strong  box :  when  papers  were  found  in  it,  he 
declares  in  a  jocular  way,  that  they  would  find 
no  treason  in  them  :  he  continues  ra  this  strain 
whilst  many  prirate  and  immaterial  papera 
were  reading ;  but,  when  the  letter  from  his-son 
(which  has  been  read  in  eridence)  appeared, 
and  he  is  asked,  whether  that  came  within  his 
description,  or  was  designed  to  be  found  there, 
he  changes  his  note,  is  surprised  at  its  being 
found  there,  and  agrees  it  was  not  in  a  proper 
place. 

After  all  fhis,  I  need  only  barely  mention 
the  offers  he  made  to  merit  hts  life  by  diaeore- 
nes,  and  appeal  to  the  letter  written  by  him 
to  the  duke  of  Cumberland,  just  now  read  at 
the  table. — ^Those  roust  bare  proceeded  from 
a  consciousness,  that  he  had  forfeited  his  lift 
before. 

How  the  noble  lord  will  be  able  to  recon- 
cile all  his  softening  insinuations  in  his  letter 
to  the  duke  with  what  he  before  said  to  Lo- 
chiel, wherein  he  declares,  **  He  is  resolred  to 
lire  and  die  in  his  king  and  royal  prince's  ser- 
rice ;  artd  that  no  death  the  goremment  cau 
inrent  can  lessen  his  zeal,  or  fright  him  from 
his  doty" — This  I  mnst  leare  to  bis  lordship ; 
for,  I  own,  it  is  past  my  skill. 

My  lords,  I  am  rery  ready  to  acknowledge, 
that,  in  the  course  of  our  Eridence,  one  of 
the  witnesses  has  said,  that,  by  what  he 
could  obserre,  the  noble  lord  did  not  seem  to 
be  arerse  to  his  present  majesty  ;  but  bis  re- 
sentment, he  said,  was  against  the  ministry, 
that  had  taken  away  his  company. 

But  bow  fkr  that  is  agfreeable  to  his  actioui, 
healths,  and  declarations  that  he  was  ready 
to  join  Kouli  Kan,  if  he  had  come  orer,  your 
lordships  wHI  consider. 

And,  as  to  his  objection 'to  Mr.  Hurray's  eri- 
dence, as  remaining  an  attainted  person,  I  will 
only  say  (that  it  may  appear  in  this  Trial  when 
it  comes. abroad  into  the  world),  that  although 
sir  Thomas  Armstrong  suffered  upon  the 'no- 
tion, that  a  compulsory  taking  within  the  year 
was  not  strictly  a  surrender  ^  yet,  in  the 
second  year  or  his  present  m8j<»ty'a  r^m. 
in  the  case  of  one  Roger  Johnson,  wbo  had 
been  ontraWed  fbr  treason,  and  was  taken 
within  the  yetf  allowed   by.llie  atatuta^  ll» 


793] 


>&r  High  Trefuon. 


A.  O.  1746. 


C794 


then  Atlonwgr  General,  like  a  true  friend  to 
the  lilwity  of  the  sul^cot,  ditdttaed  to  innst 
Qpon  Arinstroog''8  Case;  and  the  Court  of 
King'fl-bencb  held  it  waa  immaterial,  whe- 
tber  he  came  before  them  on  a  ▼olontaty 
anncnder,  or  a  oompnlsory  caption,  so  ioog^  at 
it  appeared  the  man  waa  tnere,  and  amenable 
to  jnatice  within  the  time :  and  in  conieqnenee 
of  this,  the  roan  bad  his  trial,  and  was  acquitted. 

To  apply  this  to  onr  witness,  1  nee<l  only 
observe.  That  it  has  appeared  in  eridenoe, 
that  his  tiaae  was  not  out  till  the  13tb  of 
Joly  1746/ and  he  was  committed  prisoner  by 
the  lord  joaliee  dcrk  fourteen  days  before, 
nod  baa  ever  dace  remained  in  eustody,  ame- 
nable to  the  famr.  The  precedent,  tlMrelbre, 
I  hare  cited,  is  directly  in  the  point,  and 
founded  in  the  justice  and  eanity  of  the  case; 
lor  a  man,  who  has  a  fixed  time  given  him 
to  come  in,  ought  not  to  be  prejudiced  by 
being  taken  op  before. 

Some  questions,  my  lords,  have  been  asked 
onr  witnesses  upon  their  cross-examinations, 
and  some  objections  thrown  out  about  expec- 
tations of  mercy,  which  I  do  not  see  it  is 
necessary  to  take  notice  of  at  this  time :  if 
they  are  relied  upon  by  the  noble  k>rd;  in 
his  1>efiwoe,  the  neply  will  be  the  most  pro- 
per time  to  answer  them;  and  to  that  1 
shall  leave  it. 

All  that  now  .remains  for  me.  to  do,  in  dis- 
charge of  the  :commands  i  have  been  lio- 
nooredwith  by  the  Commons,  would  .be  to 
take  particniar  notice  of  the  letters  that  have 
been  read,  and  the  strength  they  commnni- 
cate  to  the  evidence  of  the  witnesses. 

Bot,  as  1  have -attempted  somethmg  of  this 
natore  as  I  went  along,  and  they  are  kiso  fresh 
IB  your  lordship's  oMmory,  it  does  not  seem 
neceasary  to  be  making  a  separate  head  of  them. 

In  gratitude  therefore  to  ]^our  lordships,  who 
have  thus  honoured  me  with  your  attention, 
I  forbear  to  descant  any«  farther  upon  these 
letters ;  and  if,  in  this,  1  shall  be  thought  by 
those  who  sent  me  hither,  to  have  been  remiss 
in  my  doty  to  them  (to  whom  I  own  myself 
acoountable),  I  shall  hnmbly  implore  their 
forgiveness  for  any  omissioiis  I  may  l^ave  been 
guilty  of  in  this  service. 

This  only  I  will  sajr,  npon  the  letters,  that 
whatever  bodily  Infirmilies  the  noble  lord  noay 
labour  aiider,-yet  whoever  reads  or  hears  those 
letters,  and  conisiders  the  strength  and  energy 
4yf  Ibe  expressions,  dictated  by  himself,  must 
^ree  wim  Mm  in  what  he. intimated  to  sir 
Everard  Pawkener,  that  the  Acuities  of  bis 
mind  were  ytt  intire. 

I  have  oaw  done,  my  lords,  with  stating  the 
evidence  that  has  been  given  in  proof  of  the 
high-treason  charged  in  the  impeachment ;  and 
I  shonid  abuse  your  lordships*  patience^  if  (after 
4his)  1  sbonid  attempt  to  apply  it  particularly 
to  the  several  statntes  1  took  notice  of  in  the 
outset. 

Sorely,  my4oids,J  may  venture  to  say,  that 
^ese  laets  (if  not  answered  by  .the  noble,  lord) 
n«Bt^  in  yoor  lordships  judgmeol^  amooBt  to  a 
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foil  prodf  of  all  the  high  tieoson  with  which  he 
is  ehatged ;  and  will  abundantly  justify  me  in 
aUnding  to  that  expressk>n  contaiued  in  the 
noUe  lord's  own  letter  to  his  son,  wherein  he 
boasts  *'  to  have  done  more  against  this  go- 
vemmentthan  would  bang  fifty  lords,  and  foe 
Ibit  fifty  estates." 

Thus,  my  lords,  have  the  Commons  msin- 
tained  their  impeachment,  and  supported  it  (as 
they  think)  with  a  weight  of  evidence  suitable 
to  the  dignity  of  tlietr  interposition. 

Th^  thiok  they  have  sufficiently  shewn 
your  lordships,  that  this  unfortunate  lord  was 
not  fit4o  be  trusted  to  bring  his  clan  about  again, 
et  ifenare  dolM,  as  he  offered  to  do.  On  the 
contrary,  they  think  it  ap|iears,  that  they  have 
properly  ain^^  him  out,  and  brought  him  to 
this  bar,  on  their  own  prosecution,  here  to  re* 
cetve  yfbw  lordships  judgment  for  the  other 
part  of  the  allemaUve  pointed  out  by  himself. 

X.  H*  S,  Gentlemen  of  the  House  of  Com« 
mens,  have  you  any  thing  farther  to  offier  in 
support  of  your  Impeachment? 

Sir  W.  }  onge.  No,  my  lords. 

L,  H.  S.  Iny  lord  Lovat,  the  gentlemen  of 
the  House  of  Commons  have  closed  what  they 
have  to  offer  by  way  of  evidence,  and  in  sop- 
pMt  of  the  charge  against  you  ;   and  now  la 


the  time  for  you  to  make  your  Defence,  by 
making  such  observations  as  vou  shall  think 
fit,  upon  the  evidence  which  has  been  given 


against  you,  and  upon  what  they  have  offered; 
by  way  of  argument,  to  euforoe  it.  Your 
lordship  may  likewise  open  your  own  evidence^ 
which  you  have  to  offer,  and  call  your  wit- 
nesses, and  pursue  your  own  method,  as  yon 
shall  think  -fit ;  provided  it  be  agreeable  t* 
law,  and  the  coarse  of  proceeding  in  sock 


Lord  Xovoi.  My  lords,  I  have  already  told 
your  lordships  several  times  since  1  came  beroi 
that  I  was  very  weak  and  feeble,  and  realhr 
a^cted  with  a  distemper  that  made  me  si- 
most  incapable  to  appear  here,  if  it  had  not 
been  to  shew  my  obedience  and  respect  to  your 
lordships ;  and  I  now  humbly  beg,  that  sinfie 
your  are  so  good  as  to  indulge  me  to  say ' 
something  for  myself,  that  you  will  give  ma 
four  or  five  days,  st  least,  to  recover  my  heaUh 
a  little,  and  to  prepare  my  evidence.  And, 
my  lords,  1  have  another  thing  humbly  to 
propose  to  your  lordships :  there  is  an  evidence, 
a  very  material  evidence  for  me,  who  is  a  mem- 
ber of  the  House  of  Commons :  I  woald  hnm- 
bly beg  that  your  lordships  would  be  pleased 
to  take  such  methods  as  yon  shall  think 
proper,  to  make  him  appear  at  the  bar,  and 
ghre  his  evidence,  which  is  but  two  or  three 
words,  whatever  day  your  lordships  please. 

L,  H,  S,  My  lord  Lovat,  as  to  what  you  have 
mentioned,  first,  in  askiog  for  four  or  five 
days,  to  make^  your  defence,  and  prepare  your 
evidence,  that  is  an  interruption  of  a  trial  I 
have  not  known ;  but  it- is  in  the  judgment  of 
the  Lords  what  time  they  will  be  pteased  V>  give 
you.    As  to  what  your  lonbdup  tuuh  siodj^  in 
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r^fd  to  a  munbtr  cC  ibe  Ii«uiieof  CooHndab 
btiDf  a  UMlenBl  evidence  <br  yea,  joa  nait 
he  advised  by  your  eemisel  (wbe-ara  to  advin 
yoa  as  to  mattere  ef'  law,  aad  the  pvapor 
BWtbods  ef  applieatioD)  in  wbai  manner  yon 
aie  to  nabe  applieatyM  for  that  pnrpofe. 

Lord  Loroat.  My  lordi  I  wTH  toke  your  lor^ 
abip'e  advice, and  will  do eo;  but  it  will  be 
impositfde  for  me  to  appear  before  yea,  exoe^ 
I  am  better  in  beakb. 

L.  H.  S,  Gentlepien  of  tbe  Honee  ef  Com- 
iDons,  have  yon  any  thing  to  oifer,  in  relation 
to  what  my  lord  Leivat  has  now  raid? 

Sir  W.  Y<mg€.  My  lords,  nothingr,  hot  to 
■nbmit  it  to  your  lordshipe,  wbea  you  will  be 
pleased  to  proceed.  My  bnls,  tbe  tinie  that 
the  prisoner  at  the  bar  has  desiied  is  very  ex- 
traordinary, and  wilt  be  very  inoonvement: 
bnt,  my  lords,  a  vsasonable  time  tbe  Comaions 
will  baive  no  objection  to. 

Lord  Lovat,  My  lords,  I  am  at  your  lord- 
abipe*  dispesar:  I  am  a  piisoner  here,  aiid^ab> 
mtt  entirely  to  year  Jevdabips'  determination,  be 
it  what  it  will. 

Tbe  Lord  President  moved  to  adjourn  to  tbe 
Chamber  of  Parliament ;  and  tbe  Lord  Bi^h 
Steward  ffoinji;  back  to  bis  chair,  the  Hoo^e  wa^ 
^jonrned  acoordiagly.  And  then  the  Lords, 
and  othersy  teturned  in  tbe  same  order  as 
before. 

And  tbe  Honse  being  MBuaMd  in  the  Cham- 
ber of  Pai4iament, 

Ordered,  That  a  Mcesafs  be  sent  to  tbe 
Honae  of  Cenmons,  by  Mr.  ^mwret  and  Mr. 
^onntogtie  to  aequaint  tbAn,  That  the  lord 
fiOirat  iMvtng  requested,. that  Normaod  Mac 
ijeod,  esqnire,  a  member  of  their  House, 
Ittiglit  be  examined  as  a  witness  at  (bis  Trial, 
tbe  Lords  do  desire  that  they  will  give  leave  to 
tbe  said  Normand  M*LeoU  tobe  no  examined  at 
Ibe  said  Trial :  and  that  their  lordships  will 
proceed  fiirtJier  thereupon,  m  Westminster- ball, 
en  Wedneeday  neat,  at  eleven  of  tbe  dock  in 
the  toreneon* 

Ordered,  That  the  lieutenant  of  tbe  Tower 
•f  London  or  his  depo^,  do  tobe  back  the 
aaid  lard  Lovat,  and  bring  him  again  to  tbe 
bar  of  this  Bouse  in  •Weetmineter-ball,  on 
Wednesday  next,  at  eleven  of  ibe  dock  in  the 
foMnoon. 


Tbe  Sixth  Dat. 

VMbuatk^^  Maroh  tS,  X74#-7. 

Moot  deven  <tff  ^e  doek  in  tbe  foaenoen, 
Am  Lonls,  and  otbeia,  came  from  tbe  chamber 
of  parliament,  in  tb«eame  order  as  en  theftaft 
day,  into  WestmiHSter«baH :  where  tbeCodi- 
mona  and  tbdr  Managers  were  in  the  eeato 
prepared  for  tbemrcspMivdy,  as  before.  And 
the  Lordk  took  their  phnMs  in  the  Court;  and 
tbe  Lord  High  Steward  in  bis  chair. 
'  X:  Zf.6f.  The  House  is  resumed.  laityeur 
torAibips'  pleasure  that  the  judges  have  Mave 
tobecoveredP 

liOAli,  Ayi  ay« 


roeeaUngs  agqintiL^rd  Lovat,  [790 

Then. the SeiQealit  atAntomade  pradaiD»- 
ties  for  silenne  }  aqd  aftorwnnia  tbe  fbUowisg 
prodaalation : 

•  Stfjeani  «l  Arnii.  Oyes,  Oyes,  Qyea  I  Lieu- 
tenant of  tbn  Tanwr  of  London,  bring  forth 
your  prisoner,  Simon  lord  Lovat»  to  tbftbar, 
pursuant  to  the  Order  ef  tbe  House  ef  Lards, 
to  you  dirseted. 

Tbe  depnty  garenior  of  the  Tower,  brought 
tbe  prisoner  to  the  bar,  in  tbe  like  form  as 
before.    Aad  tbeo  be  kncded  denrOfe 

X.  jET.  iS.  Your  bsdabip  any  tint. 

Tbe  Loi4  High  Steward  asfced  leave  to  go 
down  to  the  tabk ;  and  went  neoeadia^y. 

L,  H*S.  My  lord  Lovat,  your  bwdabtip  may 
new  prooecd  to  malcie  your  Defitoee^. 

The  Prisoner  then  ac<|uaint6d  th6ir  lordshif^ 
with  his  great  age  and  infirmities,  Which  ren- 
dered bim,  as  he  alleged,  incapable  of  speaking 
what  he  hadtoofTer;  and  that  therefore  li^ 
had  put  into  writing  what  be  bad  conceiveo, 
and  was  advised  to  say  oil  tlils  occasion ;  and 
which  be  desired  their  lordships  woald  be 
pleased  to  permit  their  clerk  to  read  at  the  bar : 
and  their  lordships  permitting  it,  the  same  was 
read  by  the  Clerk,  as  foI!o\TS ;  viz. 

My  lords ;    In  my  m^appjr  situation,  it  is 

witbthe  higbestpleBanreaaa  gratitude,  that  I 

return  my  acknowledgments  to  jiwur  lordships^ 

for  the  iMulgenoe  yeu  baveebevrw  me,  dnsing 

tbe  eonrie  or  my  long  Trid :  and  bad  I,  aty 

•lerda,  met  with  any  degree  el  justice  Irem 

these  who  have  appeared  aa  witnamss  na^st 

me,  it  wodd  have  been  unneceeBaiy  wr  me 

to  havetroubled'yenr  lerdsbipa  with  my.  thing 

in  my  own  defonce ;  but  aa  there  uan  bene  se- 

cority  against  the  oaths  ef  persona  who  are 

awayed  by  oaalioe,  or  interested  by  tlss  hepea 

of  mtf  and  foara  ef  paniahment,  it  becpmea  ne^ 

esasarv  for  me  to  trouble  your  lerdsbips  with  a 

fow  observations :  First,  as  aridag  nmm  tbe 

particular  circuaastanocs  of  my  ease;   and* 

Secondly,  upon  tbe  nature  of  the  evidence  tbet 

baa  been  produced  agdnat  me,  and  tbe  dcgaen 

ef  credibiiity  which  euob  eort  of  eridenee^da- 

aerves.    With  nesnect  to  the  firs|,  my  lords, 

unnn  being  carved  with  a  copy  of  tbe  Artieka 

of  Impeachment,   I  immediatdy  .appliol   to 

year  lordahina  for  an  order  to  bring  up  those 

witnesses,  wbem  1  thought  aeeamary  for  toy 

defonee:   and,  censsdeving  the  eonaptieafed 

nature  of  the  tceaaons  dinS^^  upon  ma,  and 

the  great  period.of  time  they  were.iotendiid  lie 

oemprdhend,  it  icannot  aarpifse  ^ut  lordsbipe^ 

ahat  my  list  isoatoined  aixi^,  Orihemabnute. 

But,  to  my  very  great  misfortaae,  unootonMin 

metfaoda  have  beeb  used  agdast/iae,  4o  are* 

vent  their  attendannei   the  ordinary  jadgne 

liave  been  diveatod  of  thebr  diees|.aiM|.nbli^ 

to  apaoimtotbefs,  who  dere  reeamtoeaded  by 

tbeakingls  (officers  to  offifljato  foR.tbeto :  Kay, 

the  ordmaty  aeate  of  justiea  .baae  .beeui  «a  mj 

particohur  case,   forsaken,   and   new  .noovto 

aMCted,  to  whidi  numbers  Mre  Jken  folced 

under  tlM.  severest  menacaa,  to  at|en4a9*iWi^ 

«es8aaji^lo|lawi  w|iililall4vbani  thiaip^ 
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jodfreff  und  rdlflff,  ufMO  their  inqnisiiioii,  ftmad 
might  be  servioedile  to  me  in  mv  dafeooe,  have 
beoi  overawed  and  iDtimidated ;  so  that  tbejr 
durst  not  attend  my  Trial.  Tbese^  my  lorda, 
are  facta  as  notoriiHis  in  thenaselresy  as  unpre- 
cedented in  these  kiogdoma ;  and  facts  wnkh 
I  can  instantly  profe,  to  your  lordships'  satis- 
faction, parily  bjr  affida?its  now  in  my  bands, 
ilnd  partly  by  witntssses  of  andonbted  credit, 
who  have  been  brought  fife  hundred  mites 
from  the  Highlands  of  Scotland,  with  a  view 
to  be  examined  against  me;  and  who,  it  is 
probable,  have  been  laid  aside,  test  what  I  now 
take  the  liberty  to  affirm  to  your  lordships, 
ahoold,  upon  their  examinations,  have  been 
made  to  appear. 

My  lords,  by  these  and  soeh-lihe  methods, 
bare  my  wimesses  been  terrified  fVom  appear- 
ibg;  at  least,  so  very  few  ha?e  had  the  resolu- 
tion to  venture,  that  they  scarcely  deserve  to 
be  named,  and  cannot  be  material  for  my  de 
i^nce,  without  the  assistance  of  the  others.    I 
•m  therefdre  under  tlie  hard  necessity  to  forget 
yet  a  little  longer  the  inoon?enienoes  of  a  close 
And  tedions  imprisonment,  and  to  stifle  that  de- 
sire of  liberty  which  is  so  natural  to  me,  for 
ieme  longer  time,  till,  by  your  lordships  eflfec- 
toal  interposition,  I  can  command  tlie  attend- 
ance of  my  witnesses  ;  and,  of  consequence, 
justify  my  innocence :   for,  if  your  lordships 
consider,  that  my  very  words  and  actions  have 
been  made  the  sahject  of  a  critical  examina- 
tion, from  the  year  1719,  my  case  must  appear 
extremely   hard,  and   necessarily   require   a 
very  circumstantial  proofs  by  examination  of 
those  persons  with  whom  I  have  had  any  inter- 
eoorse,  frdm  that  period  till  now :  but,  if  your 
lordships  should  instantly  oblige  me  to  proceed 
upon  my  Defence,  unprepared  as  1  am,  I  most 
tnbmit.    Locked  up  a  prisoner  in  the  Tower,  I 
cannot  make  your  k)rdsliips'  Order  eflectual 
igamst  the  several  persons  in  the  list  I  gave 
in  to  this  honourable  Honse ;  and  to  proceed  to 
trial,  Christ  f  am  tmder  these  droomstances, 
has  the  ap]>earanoe  of  so  much  hardship,  that 
I  flatter  myself  it  will  move  your  lordships 
efl^uallv  to  interpose,  and  order  some  proper 
method,  by  which  my  witnesses  can  be  forced 
to  attend ;  and  not  suffer  a  peer  of  the  realm 
to  be  destroyed,  because  he  cannot  work  im- 
possibilities, ur  oblige  me,  like  the  Israelites  of 
old,   to  make  brick  without  straw.    1  most 
therefore  hnmbly  move,  and  insist  with  your 
lordships,  not  to  introduce  a  precedent  in  my 
ease,  which  may  be  attended  with  the  worst  of 
consequences  to  any  lord  who  shall  hereaf^r  be 
brought  to  your  lordships*  bar.    And,  indeed, 
my  lords,  I  'say  this  not  altogether  out  of  a  re- 
gard to  myself:  I  am  now  fourscore*  years  of 
age,  have  suffered  many  changes,  and,  thank 
my  God,  *  have  no  unbecoming  fear  for '  any 
thmg  I  can  yet  suffer :  1  know,  by  the  qnick 
advances'  anil  frailtieil  of  old  ajg[e,  that,  in  the 
course  of  nature,  I  am  hastening  to  my  end  ; 

*  In  bis  Letter  to  the  dike  of  GumbeHand,  he 
^tUed  himself  paat  seventy.    See  p.  714^ 


and,  by  the  ^hvudr  of  the  Almightyv  I  have 
been  ioog  preparing  for  that  great  and  solemn 
change:  hot  this,  my  lords,  may  produce  a 
pteeedent  that  shell  prove  fieilal  to  many  of 
younger  years.  'And^  surely,  your  Unrdsbipe 
meat  be  convinoed  I  have  the  greater  reaaon  to 
insist  on  this  demand,  upon  considering  whet 
1  propose  to  lay  befoie  your  lordships,  in  'the 
oecdBd  place,  namely,  a  tew  observations  npoa 
the  nature  of  the  evidence,  and  the  credit  thai 
tlMke  witnesses  deserve  who  have  awore 
against  me. 

In  general,  your  lordships  have  midottbtedly 
perceived   the  high   improbability  tint   nraa 
through  the  whole  of  Chevis's  oath:    lie, 
my  lords,  takes  upon  him  to  swear  to  conver* 
sations  as  far  back  as  the  year   1719;   and 
mem  ions  as  if  I  was  then  engaged  io  plots 
against  his  late  majesty,  at  the  very  time  maay 
of  your  lordships  know,  ami  that  it  is  |ioloriou9| 
I  was  highly  in  his  favour.    It  might,  my 
lords,  carry  the  air  of  vanity  -for  me  to  men* 
tion  to  your  lonishipstbemaoy  paiticttlar  ser- 
vices I  was  thought  to  have  done  his  majesty 
in  the  year  1715  :  hut  allow  me,  my  lords,  te 
say,  they  were  aorvioas  of  Mch  a  oatute,  as 
made  his  majesty  think  eae  eatitJed  to  very 
distinguishing  marks  of  his  favour,  aawill-ap'^ 
pear  by  several  letters,  which,  by  bia^iajesty^s 
orders,  I  bad  the  honour  to  receive  frsm  the 
late  lord  Stanhope,  my  great  and  very  worthy 
friend :  so  that,  my  lonis,  Ohevia's  aocenuts 
are  even  more  than  improbable ;  besides,  that 
the  minute  and  partionhir  manner  in  wbieb  be 
swears  to  ciroomstaoces  that  have  happened  s« 
tong  ago,  must  render  bis  testinboey  too  sna^ 
picious  to  be  believed.    And  allow  me  toob* 
serve  a  very  remarkable  drenmstance.  That 
he  has  carefully  avoided  to  mtfne  any  one  mail 
who  was  present  at  any  one  efthoae  conversa- 
tions, and  couM  possibly  have  been  brought  le 
confront  him,  lest  the  sameprevfclcnce'Wbicb 
detected   the  elder,  in  the  case  of  Susanna, 
might  have  ^delected  Chevis.    A  farther  cir* 
comstaaceyoor  lonbhips  will  ahN>  allow  >me  to 
observe,  That  it  is  not  to  be  supposed,  that  I,  or 
any  msvof  common  sense,  should  have  talked 
so ofWn,'and  so  freely,  upon  « eubject  ortbat 
delicate  nature,  to  a  person,  who,  if  yenr  lord- 
ships ean  possibly  believe  biniself,  was  alwaye 
so  openly  and  leahrasly  aflfected  to  the  prescttt 
cstabliahment.     But  ean   yenr  lordships  yet 
eenoetve  any  good  opiOton  of  a  person  who 
volanlarily  offers  himself  as  an  evidence  to  lit- 
tle trifling  ooBMrerssSions,  wfawh  the  enfy  oppeiw 
tunity  he  had  of  bearing  was  hie  eating  at  my 
table,  when  he  must  have  starved  at  bi9  own, 
and  perished  for  Cf4d,  tmfess  my  •  money 'had 
Ibrnlshed  him  with  clothes?    In  evidence  of 
this,  I  was,  till*  very  lately,' possessed  of  many 
of  his  aeeepted  notes,  for  greater'  enms  than  1 
am  afraid  heisyetabletopay,  I  having  prevailed 
with  a  fnend  to  let  me  havemeney  upon  tfaem, 
to  supply  my  present  waitts ;  and  I  ^  should  be 
sorry  if  tie  ahall  suffer  by  bis  fHendshipto  me. 
lite  next  three  evidences  who  have  appeared 
at.  y  onr  iofdsbips'  bar  aguinst  me^  ace  Ibose  In* 
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fiunooi  fellowty  who  ctll  themMlyes  Mcre- 
tftriefl ;   the  one,  and  on  this  eccesion  1  name 
Murray,  the  most  abandoned  of  mankind,  who, 
forgetting  bis  ailegianoe  to  baa  king  and  coun- 
try, baa,  according  to  hia  own  confession,  en- 
deavoured to  destror  both  like  another  Catalioe, 
to  patch  up  a  broten  fortune  upon  the  ruin 
and  distress  of  his  native  country;    to-day 
stealing  into  France  to  enter  into  eogagemAits 
upon,  your  lordships  may  believe,  the  most 
sacred  oaths  of  fidelity ;  soon  afier,  like  a  siin- 
guinary  monster,  putting  his  hand  and  seal  to 
A  bloody  proclamation,  full  of  rewards  for  the 
apprehending  the  sacred  person  of  his  msjesty ; 
and,  lest  the  cup  of  his  iniquity  had  not  been 
filled,  to  sum  up  all  in  one,  impudently  appears 
at  your  lordships'  bar,  to  betray  tKosevery 
secrets,  which    be  coofesstd .  he  bad  drawn 
from  the  person  be  called  bis  lord,  his  prince, 
find  master,onder  the  strongest  confidence.  Vour 
lordships  will  perceive,  J  have  yet  forbore  to 
mention  the  other  circumstances  of  bis  having 
received  since  the  battle  of  GulbMlen,  35,000 
louis-d'ors,  which  be  yet  expects  to  live  and 
riot  on ;   but  my  lords,  who  cao  consider  the 
price  of  bloou  and  treachery,  and  not  bestow 
that  sort  of  pity,  which  Murray,  the  greatest 
criminal,  the  true  disciple  of  his  master  Isca- 
riot,  calls  for?   One  thing  more,  my  Jords,  I 
cannot  omit ;   and  that  is,  to  take  some  notice 
of  the  Indecent  and  scandalous  liberty  the 
wretch  has  attempted  (o  take,  by  aspersing  a 
number  of  very  noble,  worthy,  and  honourable 
persons,  of  whose  innocence  your  lordships 
m&a  so  fully  persuaded,  as  to  stop  him  in  his 
career,  lest,  like  one  of  Samson's  foxes,  be 
should  destroy  some  of  the  worthiest  mem- 
bers of  the  commonwealth.    But  if,  after  all 
that  I  have  said,  your  lordships  can  pay  the 
most  distant  regard  to  this  secretary's  evidence, 
it  is  hard  to  determine  how  many  of  his  ma- 
jesty's other  faithful  subjects  may  escape  the 
licentious  liberty  of  bis  impeachment ;  fur  let 
bim  once  tlHnk,  that  ixpon  the  multiplicity  of 
his  accusations,  his  wortliless  life  depends,  and 
there  is  no  reason  to  apprehend  any  of  the 
most  Ikithful  subjects  can  boast  of  i^  loQg  lecu- 
jity.    I  will  not,  my  lords,  trouble  your  lord- 
ships much  upon  the  objections,  to  which  my 
Dounsel  have  spoke  against  the  competence  of 
this  witness  $  but,  if  a  desire  of  life  to  so  wicked 
a  person,  who  must  be  afraid  to  die,  can  be 
liny  inducement  to  sw€ar.  falsely,  it  is  appre- 
hended impossible  any  of  your  lordships  can 
give  the  least  degree  of  credit  to  tlie  oath  of 
the  rillain  secretary  Murray. 

My  lords,  thd  next  secretary  I  choose  to 
Inmble  your  lordships  with,  is  Robert  Fraser, 
a  person  who  never  bad  the  good  fortune  to  be 
worth  »  shilling,  and  whose  veracity  and  truth 
never  exceeded  bis  riches.  He,  my  lords,  has 
laken  upon  him  to  swear  to  letters  wrote  hy 
himself,  and  many  of  tbem  not  pretended  to 
We  been  signed  by  me:  Others,  my  lords, 
have  neither  date  or.  direction ;  and  no  sort  of 

Sroof  Aas  been  attempted  to  bo  bronght  liy 
^e  pianagery,  wherei  pr  in  whose  nostodyi 


they  were  said  to  have  been  foond.  Hew  weak 
an  evidence,  therefore,  tbif  is  to  fix  so  heavy 
a  charge  as  high  treason  npon  a  peer  of  thin 
realm,  is  humbly  submitted.  But,  my  lords, 
this  witness  has  also,  to  go  through  the  whole 
drudgery  of  swearing,  framed  a  very  impro* 
bable  and  awkward  tale  to  your  lordships,  of 
his  having  found,  in  a  wnting-desk  in  my 
bouse,  a  copy  of  a  pretended  patent,  creatb^ 
me  duke  of  Fraser,  which,  by-the-bye,  the 
managers  have  not  offered  to  produce;  and  I 
must  leave  it  with  your  lordships,  whether  it 
is  at  all  likely,  that,  if  1  had  been  possessed  of 
such  a  patent,  I  should  have  left  it  so  carelessly 
loose ;  or  that,  if  I  had,  this  witness  sbodid 
have  been  the  only  person  in  my  numerous  fa- 
mily to  have  seen  it ;  for  1  am  not  now  speaking 
of  tlie  testimony  of  the  other  witness  Hu^ 
Fraser.  BIy  lords,  is  it„or  cao  your  lordships 
think  it  possible  I  could  have  bad  the  copy, 
and  not  have  bad  the  original  ?  The  one  was 
quite  as  easily  sent  as  the  other;  and  youV 
lordships  all  know  that  it  is  a  miffhty  unusual 
thing  to  send  copies  of  patents,  where  dignities 
are  intended  to  he  conferred.  As  to  the  other 
part  of  Robert  Fraser's  testimony,  that  relates 
to  his  writing  for  arms,  powder,  and  ball,  I  am 
persuaded  it  cannot  make  the  least  impressioa 
upon  your  lordships:  First,  because  be  has 
not  deposed  to  express  qnantilies ;  and,  second- 
ly, that  it  might  have  been  so  easy  for  the 
Managers  to  have  brought  a  positive  proof,  had 
the  fact  been  true,  by  the  persons  from  whom 
these  things  were  said  to  have  been  bought ; 
or,  at  least,  by  those  who  carried  tbem  to  my 
house,  tboueh  indeed  i  can  make  no  manner 
of  doubt,  that  had  tliis  gentleman,  Robert 
Fraser,  thought  it  material,  be  would  have 
goiM»  a  little  farther,  and  sworn  to  that,  as  be 
is  one  of  those  honest  gentlemen,  whose  mouth 
seldom  opens,  but  for  their  tongues  to  lie. 

My  lords,  I  must  next  trouble  your  lordships 
with  Huj^h  Fraser,  and  again  repc»st  a  general 
observation,  that  a  person,  himself  in  the  rebd- 
Iton,  and  who  did,  upon  bis  oath,  declare  at 
your  lordships'  bar,  that  he  would  give  no  evi« 
dence,  except  in  expectation  of  life,  cannot  be 
reckoned  an  unsuspected  witness;  for,  ac* 
cording  to  the  value  which  be  shall  set  upon 
his  own  lifo,  must  his  evidence  be  less  or  more 
hurtful  to  me ;  since,  my  lords,  life  is  the  pur« 
chase,  and  his  giving  evidence  the  only  price. 
He  says,  that  I  shewed  him  a  copy  of  the  pa- 
tent ;  aoid  yet,  long  after  this  pretended  time  of 
shewing,  be,  my  lords,  was  the  very  person  to 
whom  Murray  declared,  be  knew  nothing  of 
such  a  patent.  He  was  also  the  person  who 
receivea  those  treasonable  letters  that  have, 
been  read  against  me ;  and  it  is  not  pretended, 
that  after  this  interview  with  Murra^  at  Glas- 
gow,  I  ever  saw  him,  or  bad  any  mteroourse 
with  bim,  till  I  was  brought  to  your  lordships^ 
bar ;  nor  is  it  laid  to  mv  chai^,  that  I  ever  re« 
ceived    any  of  those  letters  or  commissionst 

sv  ^ 

which  Fraser  is  said  to  have  bronght  horn, 
Glasgow.  And  here,  my  lords,  I  mutt  repeat 
the  same  ohserrstion  against  Fraaer  of  uai^n 
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Uloeh,  wbo  iraa  bimirif  io  the  rebel1i«i ;  ami 
therefore  id  like  manner  sireariog  aivajf  my 
fife  to  pRMTfie  his.'ovni. 

Manj  etlwr  particalar^  ny  lerdi,  I  pnr^ 
'poaelveniti  reeerriniif  my  obeerratioDS,  tiH  i 
■lull  hf  yonr*lordfdiipe^  «rder  to  bring  vp  my 
witacsaei ;  and  tbiii,  my  lovda,  I  aball  be  able  to 
falsify  thoae  parlienfara,  imI  indeed,  the  whole 
aufaKtanee  of  thio  heavy  ebeige  agfainst  me. 

1  mmt,  my  lorda,  beg  Toor  lonlships'  pardon 
for  taking  op  so  moch  of  year  time^  1  labour 
onder  so  many  dlfadvantages  from  eld  aipe, 
and  the  deeav  of  the  faculties  of  the  mind,  that 
it  it  no  wonder  I  should  make  a  bad  defence 
for  myself,  nnassisted  either  by  connsel  or  so- 
licitor ;  and  that  so  many  great  and  eminent 
imrsens,  skilM  In  the  latvs,  and  masters  of 
CiBCfnnian'elo4|aence,  have  appeared  lomans^ 
the  proseontion  againel  nse.  But  I .  hope,  m 
yanr  lerdshipo  hands  ny  old  life  is  safe;  and 
that  yoor  lordships,  w|ose  noble  blood  is  like  so 
naany  lomitaNia,  Irom  whence  issues  siveams  of 
humanly,  justioe,  and  henoor,  will  net,  nay, 
csBBnet,  find  me  guilty  open  the  evidence  of 
aoefa  witnesses  as  have  defiled  your  bar,  and 
Imva  aa  other  method  left  to  expiate  their 
•wn  orimes,  bnt  by  laying  them  npon  me :  For 
your  tordships  mast  allew  me  to  observe,  that 
aH  the  witnesses,  exeept  sir  Everard  Fawkener, 
faaaa  bath  tb^ir  lives  and  estates  depending 
nnoalbeir  giving  aoeh  evidence  as  may  con- 
viel  me:  And  even  as  to  sir  Everard,  ne  has 
jaigmeitft  enoagh  to  know,  that,  should  f  be 
aei|mtted,  be  would  find  it  diflScolt  to  defend  an 
action  at  my  instance,  for  reparauon  of  nnoom- 
moa  wrongs,  and  nets  of  Ttulence,  done  by* his 
order  upea  my  estate,  in  ciittiag  very  vakiahle 
woods,  and  appointing  receivers  of  my  rents ; 
and  eomwqnentiy  be  has  too  great  an  interest 
in  my  oonviction,  to  be  considered  or  received 
by  your  lord&bips  as  an  unexoeplionable  wit- 


.  My  hwdsyto  me,  who  am  no  lawyer,  it  ap* 
pcan  extremely  strange  and  nnreasonable,  that 
aoci't  crijntaif  should  m  admitted  wkaesses  be* 
ihra  tbey  are  pardoned ;  hot  if  it  is  tme,  that 
Ibe  hiw  uf  liagiand  differs  in  this  raspaet  from 
the  bw  and  usage  of  all  other  nations,  I  should 
be  glad  to  know,  how  that  difference  has  been 
inlrodvcedw— i  take  it,  my  lords,  for  granted, 
•Inl  it  is  not  by  the  foree  of  any  statute  ;  ior,  I 
am  sure,  the  great  leamiuff  and  ingenuity  of 
llw  managem  hare  omitted  to  mention  none 
that  concerns  the  case  of  treason  ;  and,  if  it  is 
by  the  commoa  law,  my  objection  is  entire, 
atfd  dan  only  be  determined  by  yoor  tordsfaips, 
aa  in  Ihia  caae  my  jury. 

In  some  sort  ef  fekmica,  my  lords,  I  re* 
member  to  have  often  heard  of  statutes  which 
authorise  a  proof  of  that  ualum;  but^  m  trea- 
aon,  I  never  beard  of  oops:  And,  indeed,  the 
jnaooiiKy  dbes  by  no  means  apprar  to  me  to  be 
tlw  same  9  1st,  beeaaaetha  one  is  nUt  so  eora- 
snoD  as  the  other ;  and  lldiyi  beoause  tbtra  can 
be  no  room  la  pkMd  a  penury  of  wUneasea>fn 
treason,  which  is  laid  to  my  chargv:  whereas 
may  m  fstsnim.     ilnatfifr  atnmg  oanfei- 
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ddhdion  will  natarally  occnr  la  voiir  iDrdshtps^ 
that  the  revenge  or  malice  of^  power  cannot 
operate  in  felonies ;  hot  may  in  treason. 

If,  my  lordsy  I  should  be  told,  it  has  been 
establbbed  by  cUstom,  I  must  beg  leave  to 
flay,  that,  as  it  seems  contrary  to  justice  and 
leaaott  to  trust  to  the  evidence,  which  an  a«i- 
oompliae  unpardoned  is  to  give,  it  is  incapable  of 
being  hallowed  by  custom';  since  I  am  assnred, 
that  it  Is  an  established  rule,  that,  noless  a 
eustom  is  reasonable,  and  according  to  justioe, 
it  is  void. 

But  allow  me,  my  lords,  to  ask,  whatreamAi 
can  be  given,  why  these  confessed  rebels  hav% 
not  been  honoureo  with  a  pardon  previous  to 
ray  trial  P  If  it  m  that  the  government  believe, 
in  that  case,  they  would  not  swear  the  troth, 
can  the  wit  of  aaan  invent  a  atronger  argument 
why  your  lordships,  in  equal  diffidence,  should 
not  belief^  them  when  they  have  no  pardon; 
for,  if  they  are  such  abandoned  villains  (and,  in  « 
truth,  my  lords,  I  believe  them  snob)  as  tp 
perjure  tliemselves  after  a  piudon,  when  they 
can  neither  gain  nor  lose  by  the  evidenoe  they 
are  to  give,  sorely  your  lordships  ought  not  tn 
trust  them,  when  their  lives  depend  upon 
giving  such  evidence  as  may  convict  me,  who 
have  yet  the  honour  to  be  a  hrotber  peer. 

One  thing  more,  ro  j  lords,  and  I  have  done  ; 
and  that  is,  should  this  sort  of  proof  ha  once 
established,  I  may  venture  to  sayi  that  deltt' 
tores  would  become  greater  nuisances  here 
than  ever  they  were  at  Rome ;  and  that  all 
our  noble  and  ancient  families,  will  be,  by  de« 
grcps,  cot  off,  upon  pretdhoe  of  Jaoobite  or  re- 
publican plots ;  since  the  history,  my  lords,  of 
all  ages  shews,  that  power  can  make  plots; 
and  fatal  experience  proves,  that  in  everjr  age 
are  vilhdns  ready,  like  my  three  aeeretarid, 
to  prove  what  power  aball  hereafter  dictate  or 
expect. 

Thus  far  1  thought  it  my  duty,  in  vindica- 
lion  of  myself,  to  trouble  your  lordships,  and, 
without  further  trespassing  upon  your  patience, 
fiteely  submit  my  life,  my  fortune,  my  honourt, 
and,  what  is  dearest  of  all,  my  posterity,  te 
your  lordships. 

L.H.S.  My  lord  Levat,  do  you  think  fit  te 
call  any  t^itnesses  P 

Lord  Lffoat. '  No,  my  k»ds. 

Sol.  Oen,^  My  lords ;  Though  the  noble 
lord  perseveres  in  denjrii^  the  charge,  yet,  aa 
be  has  called  ne  wftoesica,  but  rests  bis  defence 
altogether  upon  complaints,  observations,  and 
objections  to  the  force  and  credibility  of  the 
evidence  against  him,  if  I  was  to  follow  my 
own  inclination  and  judgment,  1  should  think 
it  unnecessary  to  say  any  thing  upon  a  matter 
already  sufficiently  understood. 

But  I  am^old  by  the  opinion  of  those,  whose 
opinion  is  to  me  a  law,  that  I  shall  not  do  my 
duty,  nor  perform  the  part  assigned  me,  unlesa 
1  ciose  tikis  solemn  trial,  by  calling  ba«k  youc 
hmlsbips'  memory  and  attention  to  the  pnnci* 
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pal  grounds  apon  which  we  have  proeecdcd  ;* 
espedally  ai  they  hate  now  been  objected  to 
at  iDsqfficieot,  and  oomplained  of  at  aettiog  ao 
example,  which  may  be  daogerous  to  hmocence 
bereattef. 

The  gentlemen  who^  manage  this  proaeca* 
tion  hare,  in  the  course  of  it,  meant  to  do  jus- 
tice to  their  trust  in  such  a  manner,  that  the 
noble  lord  at  the  bar  should  feel  the  weight  of 
troth,  but  not  of  bis  accusers :  and  it  is  not  to 
aggravate  gnilt,  or  to  preas  down  the  load 
heavier  upon  him,  that  I  am  at  this  time  com* 
manded  te  speak ;  but  to  satisfy  your  lordships 
now,  and  the  world  hereafter,  from  the  nature 
of  the  evidence  by  which  this  accusation  has 
been  supported,  why  no  part  is  attempted  to  be 
answered. 

He  has  put  your  lordships  in  mind,  that  the 
law  requires  ^on,  as  his  judges,  to  be  his  coun- 
sel; which  IS  certainly  true:  and  I  am  per- 
suaded, compassion,  mseparable  from  noble 
minds,  has  been  ingenious  to  suggest  to  your 
thoughts,  doubts  and  objections,  in  favour  of 
one  standing  in  that  place,  who  certainly  la- 
boon  under  some  infirmities,  and  is  allowed  to 
defend  himself  by  no  other  tongue  than  hia 


If  scruples  have  arisen  in  the  minds  of  any 
of  your  lordships,  they  will  gain  strength  from 
that  consideration ;  and  the  honest  prejudice 
\'ou  roust  feel  from  his  want  of  assistance,  may 
be  of  more  advantage  to  him,  than  the  ablest 
assistance  he  could  have  had. 

It  ispro|Yer,  therefore,  it  may  even  be  necet' 
sary,  to  endeavour  to  set  the  whole  in  such  a 
view,  as  may  tend  to  obviate  every  possibility 
of  doubt. 

Tliera  are  but  two  things  for  jrour  lord- 
ships' consideration  upon  this  occasion : 

First,  \)^hetlier  the  evidence  gives  is  a  con- 
vincing and  legal  proof  of  the  charge,  if  it  be 
believer  and  next,  whether  there  be. any  rea- 
son to  induce  your  lordships  not  to  believe  it  ? 

The  only  thing,  in  the  course  of  this  pro- 
ceeding, which  has  not  yet  been  done  to  satisfy 
yum*' lordships  with  regard  taboth  these  points, 
IS,  to  apply  the  particular  evidence  that  has 
been  giveo  to  the  principal  overt  acts  laid  in 
the  Articles  of  Impeachment 

As  this  is  the  only  thing  which. has  not  yet 
been  done,  it  is  the  only  thing  which  1  shall 
attempt  to  do. 

There  are  three  kuds  or  species  of  treasoi*, 
of  which  the  noble  lord  at  the  bar  stands  ae» 
cused  by  the  Articles : 

Compassing  and  imsgtning  the  death  of  4be 
king:  « 

levying  wsr  against  his  majesty  within  the 
realm; 

And  Corresponding,  contrary  to  a  late  sict  of 
parKament. 

The  two  first  ara  tressons,.deelased  to  be  so 

*  As  to  the  right  to  reply,  though  no  wit- 
nesses were  called  in  dafienee,  see  in  this 
Collection  the  Trial  of  Home  Tooke  for  a 
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by  the  statflte  of  the  S5tb  of  Edward 
third. 
^  C'Ompassing  or  imagining  the, death  of  tht* 
king  is  an  ill  ward  thought,  or  operation  of  the 
mind ;  i^nd  therefore,  as  God  alone  can  judg^ 
of  thoughts,  becauae  he  alone  can  know  them^ 
so,  for  this  kind  of  tresson,  no  man  can  be  con* 
victed,  unless  be  does  some  ojpen  act,  which 
proves  the  secret  intention  of  his  mind.  It  is 
not  necessary,  that  the  open  act  should  have 
an  immediate  tendency  to  take  away  the  natu^ 
xal  life  of  the  king;  but  any  design  to  subvert 
his  government,  or  to  raise  war  against  him,, 
which  may,  in  consequence,  draw  on  his  deaths 
has  been  long  settled  to  be  an  overt  act  of  thia 
species  of  treason. 

In  high  treason,  for  greater  security,  the  law 
requires  a  formal,  as  well  as  convincing  nroof  f 
ana  therefore  no  man  can  be  found  gnuty  of 
high  treason,  which  is  not  proved  hf  the  testi* 
mony  of  tWu  witnesses. '  One,  let  his  credit  be 
never  so  good,  let  him  be  supported  1^  never 
so  many  circumstances,  is  not  sufficient. 

But  it  is  not  necessary,  that  two  witneases 
should  p^ve  |iroof  of  the  same  overt  acts  :  If 
they  give  evidence  in  proof  of  distinct  overt 
acts,,  it  Mi  enough,  provided  they  are  overt  acta 
of  the  same  b|iecies  of  treason. 

Having  mentioned  what  legal  proof  ia  re- 
quired (for  this  was  the  law  before  the  7th  of 
king  William,  and  is  therefore  applicable  to 
the  present  occasion,)  I  will  state  the  overt  acts 
of  each  species  of  treason,  whereof  the  noUe 
k>rd  stands  impeached ;  and  apply  the  evidence 
to  them. 

Of  compassing  and  toiagining  the  death  of 
the  king,  the  prweipal  overt  acts  laid  in  the 
Articles  are  three : 

1st.  That  he  cuospif^,  with  sevaral  of  the 
king's  subjects,  to  induce  a  Ibreigii  power  (tht 
French)  to  invade  thit  kiiwdom. 

9d.  That  he  corresponoed  with  the  Preteo- 
der,  in  order  to  dethrone  the  king,  and,  with 
that  view^  solicited,  and  accepted,  a  commis* 
skm  from  him  to  be  lieulenant-general  of  the 
Highlands;  and  tdso  sohciled  and  obtamed 
from  him  a  patent  creating  him  dukci  as  a  re- 
ward of  his  engaging^in  that  design. 

dd.  That  he  conspu^  to  raise  war  and  re<^ 
hellion  against  his  miyesty  within  this  realm. 

That  conspiring  with  a  foreign  power  to  in* 
vade  the  kingdom  is  an  overt  act  of  compaas« 
ing  the  deMh.  of  the  lung,  cannot  now  be 
donbtedv 

As  to  the  prSof : 

Robert  Chev  is  proves,  That,  in  June  1739^ 
he  heard  lord  Lovat  propose  to  William  Drum* 
mend  of  Bochaldie  the  pvujeot  of  an  iiw 
vasioa ;.  ^ 

That,  in  1740,  he  heard  him  say,  there  was 
an  association ;  aud  drank  sneoess  to  in 

Robert  Fraser  proves  a  letter  of  theTRlh  of 
January,  1746,  from  the  noble  lord  to  hia  aon. 
to  have.,  been  dictated  by  him,  afterwards  rsad 
over  to  him,  approved  of,  and  sent;  in  whicb 
are  these  words : 

«'l  waaoneqfdMsethalenlsisdiBteafecMl 
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aMooiation  to  venture  our  Kves  and  forCiniA  to 
Mttora  Ibe  king,  and  hia  <^8priDg ;  and  we 
signed  our  mntoal  eogaflvoienta  for  tbia  par* 
me  wiUi  oar  banda  and  aeala,  and  aeni  it  to 
France  |o  the  cardinal  de  Flenry,  then  6rst 
aiiniater  of  France,  by  the^  banda  of  Mr.  Wil- 
liam Dramtnond  of  Bocbahiie.  The  cardinal 
waa  ao  fdeaaed  with  it,  that  he  shewed  oar  en- 
gagements and  Bohscripcions  to  the  king  his 
naater,  and  begged  of  bis  majesty  to  sapport 
«a ;  and  the  king  deaired  the  cardinal  to  assure 
•a  of  hia  protection  and  assistance,  and  suo- 
«oara  to  restore  our  king." 

Here  are  two  witaesses  who  q^We  eridence 
wf  thai ;  wUcb  n  direct  proof  against  the  noble 
lord  of  this  orert  act :  but  this  direct  proof  is 
■tieiwthened  by  general  evidence. 
•  John  Murray  of  Brongfa  ton  provea,  that  each 
an  associatioa  and  memorial  waa  s«nt  to  the 
€parl  of  France ;  and  that  William  Drammend 
of  Bochaldie  waa  the  peraon  who  carried  it ;  he 
names  all  who  aigned  it;  he  was  himself  car- 
ried by  this  Drummoad  of  Bochaldie  to  mon- 
sieur Amelot,  and  introduced  aa  coming  firom 
these,  who  signed,  and  sent  the  aaseciation  and 
memorial :  he  was  received  by  monsieur  Ame- 
lot upoa  that  foot :  he  had  an  answer  from  the 
French  king  to  carry  to  those  from  whom  he 
came. 

Tbia  general  evidence  is  again  corroborated 
by  that,  which  is  positive  proof  against  the 
BoUe  4ord. 

.  In  his  postscript  to  the  letter  I  mentioned 
before,  he  says,  n  his  patent  of  duke  was  re- 
fused^ he  would  keep  to  the  oath  that  be  gave 
to  the  gentlemen  who  first  engaged  in  the  pro- 
jeet  with  him,  that  be  would  never  draw  his 
sword  till  that  waa  done.  He  mentions  three 
of  the  perMus  by  name  who  firat  engaged  with 
him ;  so  that  tlie  general  evidence  is  supported 
by  this  postscript  as  to  some  of  those  who 
Signed  the  association,  and  particularly  as  to 
lord  Lovat  himself. 

The  authenticity  of  this  letter  and  postscript 
don't  real  upon  the  iKisitive  testimony  of  Ro- 
bert Fraser.  only;  but  is  supported  by  the 
letter  from  my  brd's  son,  to  which  this  is  an 
anawer,  proved  to  be  the  band-writing  of  the 
soil,  and  to  have  been  found  in  my  lord'a 
enatody. 

There  are  other  eircumstancea  which  give 
ocedittothe  proof  of  his  having  entored  mto 
Ibe  associatioo,  which  was  sent  to  France  by 
William  Druromond  of  Bochaldie. 

In  hia  letter  to  Lochiel,  he  enqnirea  after  Mr; 
William  Drummond,  as  the  man  whom  he 
loved,  and  who  loved  bim  best. 

Robert  Fraaer  says,  lord  Lovat  told  him^ 
that  his  ratdnt  waa  In  the  hands  of  oaeDmm- 
mond  in  France. 

And,  in  his  letter  of  the<14th  of  Januarv  to 
bis  aon,  he  aays.  The  patent  was  aent  by  Wil- 
liam Drummond,  as  a  reward  of  his  having 
joined  in  the  associalion. 

The  second  overt  act  of  this  qpedet  of  tree* 
aon,  which  I  mentioned^  was. 

That  he  ooireaponded  witb  the  Pretender,  in 


order  lo  dethrone  the  kibfir,  and,  with  that  view, 
solicited  and  accepted  a  commission  from  him 
to  be  lieuteoant^ge&eral  of  the  Highlands;  and 
also  solicited  and  obtoioed  from  bim  a  patent 
creating  him  duke,  as  a  raward  of  his  engaging 
in  that  design. 

Though  corresponding  with  the  Pretender 
be  made  treason  by  act  of  parliament,  yet  cor- 
responding,  in  onier  to  disturb  the  king's  go- 
vernment, is  an  overt  act  of  oompaanng  the  death 
of  the  king ;  and  so  it  is  hud  in  the  Articles. 

As  to  the  proof  of  this  overt  act : 

Robert  Ciievia  beard  him,  in  1736,  send  a 
inessage  by  Roy  Stewart  to  the  Pretender, 
with  assurances  of  his  fidelity,  and  that  he 
would  live  and  die  in  his  cause  ;  and  charged 
Roy  SteWart  to  expedite  the  sending  over  his 
commission  of  lieutenant-general,  and  parent 
of  duke. 

This  is  corroborated  by  Charles  Stewart, 
who  met  Roy  Stewart  in  1736  at  Boulogne, 
and  was  told  by  him,  that  he  was  going  to 
Rome;  and  hoped  for  a  place  under  the  Fre- 
tender,  through-  lettera  of  recommendation 
which  he  carried  from  lord  Lovat. 

Robert  Cbevis  was  told  by  lord  Lovat  in 
174S,  That  he  had  got  a  commission  of  lieu- 
tenant-general, and  obtained  a  patent. 

Robert  Fraser  ssw  at  Gortoleg,  among  Jord 
Lovat's  papera,  a  commisaion  from  the  Pre* 
tender,  appointing  him  lieutenant  general. 

He  saw  the  copy  of  a  patent  creating  him 
duke. 

He  was  told  by  lord  Lovat,  after  his  escape 
firom  lord  Loudon,  that  his  patent  of  duke  waa 
in  the  hands  of  one  Drummond  in  France. 

Hugh  Fraser  was  told  by  lord  Lovat,  that 
bis  patent  of  duke  was  in  LochiePs  hands; 
and^  in  November  1745,  my  lord  shewed  him  a 
copy  of  the  patent.  • 

In  bis  letter  to  John  Murray  of  Broughton, 
be  refera  to  bis  cousin  the  bearer  (who  was  this 
Hugh  Fraser)  about  a  suit  he  had  to  make. 

John  Murray  of  Broughton  aays,  Gortoleg 
explained  this  to  relate  to  Bis  patent. 

In  hia  letter  to  his  son,  speaking  of  the  Pre* 
tender,  he  says, 

**  When  he  was  acqaainted  with  the  associa* 
tion,  be  gave  Mr.  Drummond  a  commission  to 
me  of  general  of  the  -Highlanders,  which  I* 
have." 

**  Last  of  all,  the  king  was  so  good  as  to 
give  such  aelngular  mark  of  his  favour  to  me 
and  ray  family,  that  he  craatec^-me  duke  of 
Fraser,  and  sent  me  that  patent  by  William 
Drummond ;  of  wJiicb  rl  have  a  cooy." 

The  original,  he  says,  waa  left  with  M 
LocbieL' 

In  the  postscript  to  this  letter,  be  says, 

"  Tell  your  captein  lieutenant  (Hugh  Fra- 
aer) I  beg  of  him  to  remember  wnat  I  spoke 
to  nim  about  my  patent — Put  all  irons  in  the 
firod— 1  aak  nothing  of  his  royal  highness,  but  to . 

E*  e  his  countenance,  and  own  publicly  what 
father  has  done  for  me ;  which  if  he  refoae, 
1  must  keep  to  the  oatb|  <rCt  never  to  dlraw  mj 
sword  tiU  it  WMdopeJ* 
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This  is  corrobonted  by  gvmnX  evidflnae 
fpaea  by  Broughlmit  and  Hngb  Frawr :  tb6y 
taUfied  at  GrlaagpiR  aboiil  i|:  the  packet  wai 
Bo7  diraded  tiU  Hogti  Eraser  shoqlu  leam  fram 
aid  Locbiel,  wbelher  be  had  such  a  patent. 

Of  this  overt  act  there  is  direct  poskif e  ari* 
jieoce^  by  the  testknopy  of  thfee  iritBeBaes, 
Bagh  FcMer,  Robert  Cheris»  aad  Robert 
Fraser»  snpported  by  twa  more*  Chatka 
$towart»  aod  Joha  MUirray  of  Braoghton ;  and 
all  the  cirouinataooeBy  whiGh  coafir as  tbo  aa«> 
thenticity  of  the  letters. 

The  third  orert  act,  which  I  meationed,  of 
this  species  of  treason,  was, 

That  he  copspired  to  raise  war  and  r^Uion 
against  his  majesty,  within  this  Makn. 

In  his  letter  to  the  Pretoider's  son,  he  says, 

*<  None  of  your  serranta  hot  will  do  me  the 
justice  to  declare,  that  I  am,  and  always  bane 
hee%  the  meet  aealoaa  and  actire  partisan  your 
royal  highness,  has  in  the  north  of  Scoftlandw" 

in  his.  letter  to  John  Murray :  ««  For  many 
years  pact  I  was  the  life  and  spuitof  tbekiagVi 
affairs  in  these  ^ouatriea,"  &c. 

'*  I  made  it  my  only  business  to  encourage 
and  keep  u^  the  hearta  of  the  king's  friends." 

In  his  letter  to  hie  son,  be  says,  «*  Since  that 
association,  Imade.  it  my  business,  wherever  1 
was,  to  promote  the  kug's  intereat,  and  to 
gain  and  enoouage  faithful  sut^edata  serve 
him :  so  that  I  biive  dene  laorci  against  this 
goremment  than  would  hsng  fifty loids,  and 
forfeit  fifty  estates." 

In  the  postscript,  «<  It  caq  be  easily  proved 
against  him  (your  father,)  that  ha  naa  done 
more  against  the  government  thaft  any  on* 
af  bis  rank  in  Britaior" 

Hugh  Fraser  proves,  That  he  said  he  thought 
of  heading  the  Frasers  hinseli;  as  he  believed 
four  or  five  thousand  men  would  baaensen^ 
but  that  was  disappointed. 

He  sent  a  message  to  the  young  Praiewier, 
by  the  witness,  that  be  had  intended  la  have 
gone  at  the  h^d  of  four  or  five  thousand  men, 
to  support  hb  interest. 

When  the  witness  gave  him  the  true  state 
an  both  sides,  he  said  he  had  gone  too  fiur  ta» 
go  back. 

In  his  letter  to  Lochiel,  he  says,  He  had 
CP  managed  the  north,  that  6/)00  nnea  would 
bare  marched  south  to  join  the  Pretender,  had 
not  the  design  been  frustrated. 

Robert  Fraser  proves.  That  he  made  emusea 
to  Locfaiel,  Keppoch,  and  others,  for  not  having' 
joined  them  pnUioly  ;  That  he  made  ezewsea, 
after  the  battle^  to»  the  young  Pcetender  ^  and 
thejrbotb  embraoed. 

This  is  strengthened  by  general  efidencft 
given  1^:  John  Musray  off  firougbton^  that, 
wkeu  the  young  Pseleodcc  kttded,  a  meuBage 
waa  aent  ta  losd  Lovat  by  doctor  CameMO,  anil 
Gortttleg  aaaiefroa  him. 

AndaiaDby  guneraltarideBoa|fircn  by  Bft. 
bert  Fraser^  thai,  aeon  after  the  Pteteudec 
landed,,  one  GaflMroacameitalavd  Leval^aHl 
Oortuley.  vvent  Uk  thAyuanf  Psetsn^. 

This  IS  strengthened  taQAvr  nuHl^  Julab- 


Isrst  which  ioofdy  a  previaua canaeft» and 
suranees  given  :  thev  are  fiill  of  Apolegiaa  fee 
bis  notactiag  up.  ta  that,  which,  haaecaiaeini-< 
soious,  was  eipected  from  hun> 

Hia  waveiif^  and  irrcaalntion  speak  a  ssiad 
divMed  between  former  engageoMola  aod  pre-' 
sent  fear. 

AtfiesI,  when  be  thought  four  or  five  thou* 
sand  men  would  be  raised,  he  intended  labavu 
headed  them  himaelf :  when  that  sebeme  wsn 
dia^ppoiatad,  he  neither  would  jain  the  idvla 
himself^  aof  send  hia  man*  Upon  the  news  of 
the  battle  of  Preston-P^no,  he  reaaWed  hia  sstt 
should  go. 

When  an  account  caoM  of  the  landing  of  tlia 
Dutch  foroea  in  Eaglaad,  ba  resolves  hia  ssn 
should  stay,  so  as  to  give  aeeaaioa  la  that  t»« 
pression  of  hv,  That  one  day  undid  what  an- 
aher  did. 

At  laM,  when  lord  John  Dmasaaond  lanM 
in  Scotland,  with  a  bodv  of  French  fiafeei,  and 
aasnrances  of  powerful  succours  from  Francs^ 
he  returns  to  toe  design  of  sending  his  son. 

This  conduct,  and  fluctualion  of  counsels, 
shew  he  ei|ttatty  dreaded .  either  breskiBg 
foraaer  engagtments,  when  the.aUenpt  wore  a 
hot  of  success ;-  or  keeping  'theaa,  whea  it 
looked  despcralfl ;.  and  gives  orsdit  and  streag th 
to  all  the  direct  and  positive  evidence,  that  tbo 
caae  waaaa. 

Tbaa  this  overt  »Dt  ui  proved  by  the  te8ti«< 
mony  of  two  witnesasa,  Robert  and  Hugh 
Fnser,  aad  supported  by  alLtbecircamstaBees 
wluch  eonfinn  the  authenticisy  of  the  letters. 

The  second  species  of  treason,  wheicof  the 
noble  bird  stanna  accused  by  the  Articles,  is, 
Lsvyuig  war  againat  the  king  iritbin  the  lea^ 

Bfy  brda,  laying  war,  prapesly  speaktag, 
and  in  the  natnee  of  the  thing,  ta  HseM*  sn 
open  act,  aad  naay  be  kud  as  an  SMn  act,  of 
oonapassing  the  death  of  the  kiuff :  It  isimyos* 
sible  to  oomader  n  man  aa  levying  war,  without 
having  done  some  act.  In  tseaaen  tbers  are 
no  accessariea;  aU  who  aasist  are  principals. 
Though  a  man  shoahl  not  hineelC  apfesr  iw 
arms,  nor  commit  aay  hoatihtira  wjlh  his  own 
bands,  yet  if  he  velualafily  aids,  in  any  msn- 
ner,  those  who  are  in  acme,  and  caaaBBit  hsrtK 
Ittica,  ha  is  guiltjr  ef  leayiag  vsae. 

But  tbotigh  levying  war  be  really  aa  set 
itself,  to  be  pveved  by  &e  hoalililaea.ceoMaittBd, 
or  assistance  given  ;  yet,,  aa.the  letter  ^^ 
statute  of  Edward  3,  reouirm  the  four  Uadser 
treason  first  mentioned,  m  that  act  ta  ba  Dsads 
out  by  open  deed,  overt  acta  are  atwayakidw 
this  species  of  troaaan,  thougk  ganendJtFy  ^ 
are  only  descriptiona  of  the  amnasr  of  levyni^ 


In  the  present  cam,  tbeiArtiel€B.haae 
out  particularly  the  manner  in  which  th  _ 
bird  ia  charged  with  havinf^  Im'm^^itmr^  Mn^ 
of  this  specim  ef  traaaon  there  ar»tkfee«v^ 
aslalaad: 

First,  That  he  encoumfcdy  bF"****'^^^^ 
lettsm,  the  Pratenderta  eon,  amt  his  »^||^^*2b!' 
then  in  arms,  wagiag'iMr  agmsl  hk  04**v^ 


S09] 


fiif  H^A  rmuoir. 
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Hng^  Fnwr  pratoa,  TImI  Iw 
BMMoga  .frota  ktd  LvraA  to  llw  young  Pvetn>- 
der ;  Uie  purport  of  which  your  lordships  hiivo 
hcsrd. 

Robeit  Fmer  prmros  bis  lettert  to  the  Pre- 
tMUlor*  Lochiol  aati  Joiui  Murray  of  Bion^rliisii. 

His  evidouee  se  to  the  Istter  I  bst  mtlilioaed, 
k  sapportod  by  its  SMesring  to  be  wrilfni  in 
•neiwto  e  leHer  of  the  ^Isl  of  October,  ftiND 
Bfoughtoe;  end  Hugb  Frasor  sweere,  be 
braugiit  sucb  a  letter  froQi  John  Merray  of 
Bve^^btea  to  lord  Lovvt,  was  nriry  to  the 
ceBtools,end  |ri«itee»  eeoouot  or  them:  end 
John  Murray  of  Broaghtou  prores,  thet  be  re* 
omed  this  letter  from  Oertuw. 

AH  tbese  letton  are  estaUisbodby  the  pest- 
acript  to  his  letlar  te  bis  st»  of  the  14tb  of  Je* 
B«wy,  I74d>;  ID  whieb  besavst 

««  1  seed  Y0«  euchoed  the  four  kttera  which ' 
JO*  should  We  carried  with  you  fVom  CaeHe- 
Mwoey :  yew  may  tell  tbe  prince  whe»  yeu 
deliver  tbeMter  to  him,'' 

The  •akheotieit^  of  tbisissapportedby  bis 
•od's  lettor,  to  wbiebtfais  is  a»  answer. 

Se  that  to  this  overt  act,  there  are  two  posi- 
tive Wiinessas^  Hugh  and  Robert  Fraser ; 
bs^fs  all  the  cirouraotoneoB  which  give  them 
cpsdit.       . 

The  second  overt  act  of  this  kind  of  treason 
laid  io  the  Articles,  is. 

That  be  soot  bis  son,  at  the  bead  of  an 
armed  force,  to  join  the  yeong  PMender,  and 
bis  adherents,  and  assist  them  in  the  warthey 
were  then  eanying  on  against  bis  majesty, 
witbin  the  realm. 

Robert  Fraser  proves.  That  lord  Laval  sent 
letters  ewly  to  two  bcarfs  of  differeat  tribes  of 
tbe  mmM,  to  prepare  their  laen,  in  order  to  join 
tbe  masswot  Lovat : 

Thai  be  ordered  celomm  and  belMeato  to*  be 
gel  ready : 

Thai  bis  iiia»  were  twioe  rendexvousedjust 
by  bie  boase,  with,  bis  privity  : 

That  be  ordered  the  witaess  to  give  lliem 
ganpowder,  and  deKvered*  hiae  the  bey  of  tbe 
place  where  it  wos>  for  Ibal  par  pose : 

Tbal  be  fumisbed  them  with  bonnete,aboeB) 
•ndebol 

His  leltora  to  tbe  yemig  Pretender,  Loebiel, 
Brangbten,  and  tbe  son  fhimseif,  shew  thai  he 
sent  hie  sen,  and  tbe  men  be  led. 

HagkFkaasr  says,  after  bis  return  from  the 
ftwdtal,  lord  Level  gave  bis  opinion,  tbat  bis 
mm  sbeold  mereb  wKh  all  dispaiob : 

Tbat  Ibte  was  bis  final  epinioB,  and  should 
vet  be  eeaatermaaded. 

Itoberl  Cberis  prevee,  Ihal  my  lord  offered 
M»  a  eapteia'e  eesMMisBiea. 

Hacb  Fraser  of  mmiballoeh  says,  lord  Lo- 
ws! asked  him  wbatumnber  of  mev  beeoald 
_  aaisaid-  tbe  OMSter  was  to  heed  and 
them.    Iteclired  be  weaM  send'  bis  son 
dao    wished  bimaelf  yemiger,  tbal  he 

a  and  command  ^km  men  bitoself-^ 
soB^stowaeat  hi  nwiag  tbe  men 
gratoidewte  tbe  wi«mi  and  children 
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eerried  a  |  engaged  to  nlpporl  their  iamilaaa  is  Ifaeir 


W.  Walker  was  present  at  part  of  a  dbpnte 
helween  lord  Lovat  and  his  son,  who  ibrew  bin 
cockade  into  tbe  lire. 

He  hoird  lord  Lorat  say  to  Fraser  of  fiyei^ 
field,  **  What  would  von  have  me  do?  I  am 
forcing*  my  sen  eat,  the  life  of  me." 

FBter  Fraser  of  BalbMlrum  proves,  that  wbea 
tbe  men  wera  rendeaveuied,  the  officers  used 
to  go  to  kird  Lovat,  and  be  bid  them  g»  te^bia 
son,  their  eeloiiel. 

Tbera^  are  mora ;  but  I  bare  already  named 
six  wiinessee  to  this  overt  act,  whose  evidenea 
is  confirmed  by  a  variety  of  cirenmstonees. 

Tbe  third  and  onlv  other  evsrt  act  of  tbia 
kind  of  teeasony  wbicn  I  sbaA  asentio*,  is,  Ibat 
be  eeaspired  witb  many  persons  in  anas,  buw 
to  reaew  the  rebeUisa,  when  it  wee  almost 
SBparcmed,  and  to  raiaa  foraes  to  beep  il  alive; 

ioba  Mormr  of  Bieaffbton  proitee,  Ihatleid 
Lsval  dieiat  Merlligen,  m  tbe  island  of  Merar^ 
fifteen  olf  the  chicfo  of  tbe  rebeb : 

That  he  said  3,000  men  woaM  be  sndkient; 
and  Bsentioned  400  Fraeera,  ae  the  qoeu  of 
bis  sen  $  and  desirsd  Loebiel  to  aaswar  for  bin 
son* 

John  Fampihar  praree,  tbat  be  embraced 
Lochtel's  officera;  and  said,  be  did  net  doute 
their  getting  7  or  8,000  reel  benesi  men,  to 
fight  &e  elector  of  Hanover's  troepa. 

Charles  Stewart  proves,  tbatSor  400Fra> 
Sera  were  propeeed  as  bis  ssa%  ^ota;  and 
that  he  desivea  Loebiel  to  answer  lor  bis  sen. 

All  agree  French  money  was  distribatcd  for 
tbe  purpoes  of  raisiag  mea ;  and  that  70  or  80 
Lotti»-d*ora  wera  givea  ta  a  man  betoiigiag  te 
lord  Lovat,  for  tbe  Frasers; 

Joba  Mamiyof  Broagbto»«iye>  Tbatfonir 
or  ^y^  days  after,  my  lord  telked  of  seadtog 
Ike  eer? eat  wbe  had  raceivad  the  moaey,  to 
bis  SOB  witb  if. 

Setbat,  to  thie  overt  aet^  there  ara  three  eoQi» 
catfieg  witocsscs. 

Tbe  third  bead  of  treason  hud  in  the  Arti» 
dev,  wbicb  is^  knowing  eovresponding  with 
the  eMcsl  eon  of  the  PheteDder,  and  persons 
employed  by  bias,  eenlrary  to  the  bite  act  of 
pariiaoMBt,  I  pass  over,  becaasetbeeftdeaeeto 
support  tbat  part  of  the  charge  ie  else  evidence 
upon  tbe  two  other  kindeof  traasoa;  aad,  as 
eudh  it  baaabready  been  tobeu  netieo  efc 

All  this  particular  proof  is  stronglyicefre* 
berated,  if  it  wanted  any  support,  by  ageneral 
evidence  of  guilt 

Lieutenant  Dahrymple  nrovet,  tbat  kvd  Le^ 
vat,  aHer  be  wee  tebaa,  Mag  ariteiiK  bow  be 
came  to  be  fls^aged,sakl  it  was  m  revenge  for 
tbe  lew  of  hie  company. 

David  Canspbellaiikiag  bow  be  cametoha 
eegaged  in  a  thing  <rf  this  bmd,  al  ^  years, 
lord  Lovat  said,  be  bad  been  dbobliged  by 
toking  away  his  eompaay. 

Sir  Bverard  Pawkeaer  hae  told  yoov  lesdN> 
skipa,  thai  be  dNi  ael  lakepaias  to  dsny  bis 
gvilt :  tbat  be  put  tile  part  he  bed  acted  neon 
raiigtmear l» Vim wmmj^  forbaviqgtelM 
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away  hit  company :  Thai  he  said,  for  ifao  take 
<>f  revenge,  he  would  have  joioed  Kouli  Kan, 
liad  b^  oome« 

His  escapiog  afler  he  was  first  apprehended, 
the  condttioD  and  place  io  which  he  was  taken, 
ahew,  that  he  thought  his  only  safrty  lay  in 
flight.  : 

AfUr  he  was  taken,  his  declarations  to  those 
who  took  him ;  his  conversations  with  sir  Eve- 
rard  Fawkener,  well  knowing  who  be  was, 
abew  an  absolnte  conviction,  that  the  part  he 
had  acted  was  too  notorious  to  be  dissembled. 
I  My  lords,  this  bdnjg  the  nature  and  strength 
«f  the  evidence,  upon  which  the  case  now  in 
judgment  depends :  from  the  precedent  which 
may  be  made  upon  this  occasion,  I  littlethought 
to  have  heard  of  ^nger  to  innocence  hereafter. 

]f  this  were  a  doubtful  matter,  if  it  were  a 
measuring  cast,  the  Commons  had  rather  the 
^ilty  should  escape,  than  run  a  risk  of  the  in- 
tiocent  being  coodemaed«  When  they  accnse, 
they  desire  the  person  accused  may  be  <9on- 
victed  upon  clear,  satisfactory,  and  «naBSwer  • 
able  proof,  or  not  at  all. 

The  noble  lord  at  the  bar  has  complained  of 
anany  hardships  :  few  are  the  trials  in  which 
'such  a  complaint  would  be  so  little  founded. 

He  had  foil  time  to  prepare  fbr  his  defence : 
«t  his  own  request  he  has  been  indulged  with 
adjournments  during  tbe^ial :  he  has  had  all 
the  advantages  of  assistance  which  could  be 
given,  or  connived  at. 

I  wish  the  inflexible  rule  of  law,  as  it  still 
stands  in  prosecutions  of  this  kind,  could  have 
allowed  him  to  make  his  full  defence  by  others. 

.The  appearance  of  a  hardship  would  have 
iMea  removed;  hot,  as  this  case  is  circum- 
stanced, the  removing  that  appearance  would 
liave  helped  the  prosecution  much  mere  than 
the  prisoner. 

I  speak  it  feelingly,  I  had  rather  reply  to  the 
airiest  advocate,  than  do  whst  my  duty  now  r»> 
quires  of  me.  It  is  painful  Io  the  last  degree, 
to  observe  upon  any  thing  which  has  dropped 
from  himself;  hut  some  notice  must  be  taken. 

He  has  laboorad  to  prove,  that  no  credit 
aught  to  be  given  to  the  witnesses  against  him, 
bemuse  many  of  them  are  accomplices,  and 
•peak  from  the  danger  of  their  situation. 

I  will  allow,  that  the,  hopes  of  Kfe,  or  t|ie 
tear  of  death,  may  have  induced  some  of  them 
to  give  evidence  upon  this  occasion,  but  not  a 
IUm  evidence. 

The  same  hope  or  fear  is  a  security  against 
that:  when  the  Commons  accuse,  and  your 
lordships  sit  as  Judges,  what  expectation  can 
they  have  but  mm  their  ingenuity  and  vera- 
city? Should  they  be  caught  prevaricatiiig, 
should  they  be  detected  in  a  false  aocdsatioa, 
desperate  were  their -condition  Indeed. 

^ut  the  noble  lord  is  miiinformed,  when  he 
savs  an  accomplice  ought  not  to  be  believed  at 
all,  till  he  is  pardoned :  if  so,  he  oouldnot  be 
examined.  The  utmost  force  of  the  olyaotioo 
j«  no  more  tbi^.  a  circumstance,  to  weigh  in 
the  scale  agains^  his  credit ;  but  then  il;  must 
be  balanced  with  the  matter  of  tho  efidcDCe^  the 


manner  in  which  it  is  given,  the  proof  by  which 
itjs  supported,  and  that  by  which  it  is  centra* 
meted. 

The  matter  here  is  probable  and  consistent  z 
nothing  of  consequence  rests  upon  a  single 
testimony :  they  who  support  each  other,  firat 
told  theur  stories  separately ;  have  never  since 
bad  an  opportunity  of  conferring ;  and  there- 
fore could  not  agree  in  a  fiction.— One  perhapa 
first  examined  in  London,  another  at  Inverness, 
neither  knowing  what  the  other  had,  could,  or 
would  say,  kept  in  separate  custodies  ever  since, 
it  is  impossible  they  should  unite  in  the  same 
faishood. 

The  manner  too  In  which  they  gave  their 
evidence,  carried  with  it  a  deppree  of  conviction  z 
to  Instance  in  one,  the  behaviour  of  Hugh  Fra- 
ser  demonstrated  what  he  toM  your  lordships : 
he  said,  if  he  had  no  hopes  of  mercy  he  would 
not  have  spoke  at  all ;  for  if  he  aubmitted  to  be 
examined,  he  must  speak  religionsly  the  truth. 

The  visible  agonies,  and  an^[uiali  of  mhidy 
under  wiiich  heUiboored;  the  ingeiinity  with 
which  he  answered  the  precise  qnestioB  put  to 
him,  without  ever  goin^  a  sylhible  beyond  it  ; 
could  not  but  force  belief  to  all  he  said :  and 
shewed  he  gave  the  anawer  because  it  was 
true,  but  wished  not  to  have  given  it  upon  this 
occasion. 

When  he  first  discovered  what  he  knew, 
he  has'  told  your  lordships,  that  he  thoovht 
himself  in  the  article  of  death  ;  and  from  whai 
he  then  said  he  never  has  varied  since. 

The  proof  by  wbich.their  testimony  is  sup- 
ported, I  have  already  laid  together  in  one  view : 
to  contradict  them  notliing  is  ofiered. 

The  noble  lord  says,  the  witnesses  who 
could  dear  him  are  not  here :  though,  in  tha 
course  of  the  trial,  we  heard  of  bis  having 
witneases,  and  what  they  would  prove  ;  he 
has  not  had  time  enough  to  bring  tbem ; — he 
complains  of  their  havmg  been  prevented :  as 
he  has  not  witnesses  enough,  he  won't  call  any. 

These  are  pretexts;  but  he  let  fall  the  true 
reason  whjr  he  has  no  witne8sei,^There  is  no 
making' iM-ick  witboot  straw;  there  ia  no 
calling  witnesses  without  facts;  there  is  no' 
making  a  defence  without  innocence ;  thera 
is  no  answering  evidence  which  is  true. 

He  has  not  so  much  as  suggested  what  thesa 
witnesses  coul^  prove,  if  they  were  here. 

I  will  do  him  the  justice  to  believe,  that,  if 
he  could  with  truth,  he  would  not  now  throw 
the  whole  upon  the  stiff-necked,  head^Uoag. 
disobedience  of  his  son— That  unhappy  boy  is 
already  attainted,  and  now  actually  iacustody. 
Though  he  might  have  been  made  the  scape- 
goat, if  he  were  out  of  reacl^,  yet,  in  hia  preaeat 
situation,  I  am  sorp  the  none  lord  would  not 
defend  his  own  life  by  joading  this  unfortunata 
youth :  much  less  would  he  attempt  such  a 
Kind  of  defence,  contrary  to  truth ;  for  so  it 
must  be,  if  either  the  prisoner  himself,  or  our 
evidence,  is  believed. 

Would  be  call  witnesses  to  prove  the  iettos 
which  bare  been  read  to  be  foned  ?  Cooaidcr 
hf w tbty are irthenticalffd«   ToooinshiiiV- 
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Biiare  itili  remuns— He  dob'l  controyert  its 
bani^  tike  his  hand — The  bodice  are  wrote  by 
Robert  Fraeer.  A  letter,  niiqueetionably  signed 
■od  sent  by  the  noble  lord  to  hie  royal  highness 
the  duke,  was  produced :  the  body  is  wrote  by 
the  same  Rooert  Fraser.  The  si^piatare  to 
this,  and  tlie  signature  which  remains  to  the 
nthera,  appear  manifestly  of  the  same  hand. 

One  of  the  roost  material  letters  is  an  answer 
to  a  letter  wrote  by  his  son — ^that  too  must  be  a 
forgenr ;  yet  it  was  found  in  his  own  custodjf . 
3at  the  intrinsic'  e?idence  of  authenticity  is 
still  stranffer. 

If  the  letters  are  forged,  how  come  they  to 
give  the  same  acooont  of  the  asMKaation,  and 
mention  the  same  persons  concerned,  as  your 
lordships  have  heard  from  the  general  eridence  ? 

If  the  general  eridence  is  a  tiction,  how  oonld 
the  same  story  get  into  these  letters  P 

If  Robert  Fraeer  invented  the  tetters,  how 
came  Hugh  Fraser,  and  others,  to  give  the 
same  acooont  of  the  patent  and  commission 
which  is  to  be  found  in  them  ?  If  the  patent 
and  commission  never  were  seen  or  heard  of, 
bow  could  they  be  put  into  forged  letters  ?  But 
remarks  are  unnecessary,  where  the  case  is  so 
plain.  I  have  said  thus  much,  to  shew,  th«t 
the  noble  lord's  mlleging  he  wants  assistance,  or 
has  not  his  witnesses,  may  be  of  more  service 
to  him,  than  any  assistance,  or  witnesses,  be 
could  have;  and  to  shew,  that  the  Commons 
have  not  taken  upon  themselves  this  proieco- 
tion,  to  hiy  the  noble  lord  at  the  bar  under  any 
dissdvantages,  in  his  defence.  From  the  wit- 
nesses who  have  been  examined,  the  case  must 
appear  to  yonr  lordships  such  as  no  advantages 
oould  have  enabled  him  to  get  the  better  of. 
There  are  many  circumstances  which  induced 
them  to  single  out  this  prosecution ;  many  cir- 
cmnstancse  of  a  pobhc,  many  of  a  peculiar 
iiatare,  i  am  almost  tempted  to  .mentioo  some 
•f  them  i  but,  in  part,  they  have  occurred  to 
your  lordships  in  the  course  of  the  examination ; 
and  I  refrain^  lest  I  should  drop  an^jr  thing  that 
night  tend  to  ioiame.  Everjr  thing  of  that 
tort  has,  by  every  body,  been  carefully  avoided 
Qpon  this  occasion.  That  Ciceronian  eloquence, 
as  he  calls  It,  from  principles  of  justice  and 
humanity,  has  not  been  used  a^nSt  him. 
£veiy  gentleman,  who  has  spoke  m  this  trial, 
has  made  it  a  rule  to  himself,  to  urge  nothing 
against  the  firisoner  but  plain  facts,  and  positive 
evidence,  without  aggravation.  They  have 
addressed  thetnselves  to  yonr  judgment,  and 
not  to  your  passions.  1  dara  say  your  lord- 
•hips  have  observed,  that,  though  the  evidence 

S:iven  consists  of  a  variety  of  lacts,  seme  more 
irectly  afiecting  the  noble  lord,  others  less, 
End  some,  perhaps,  not  aflbcting  him  at  all, 
aeither  in  the  summing  up  the  evideiioe,  nor 
ID  what  I  have  now  tronbled  yoUr  lordships 
with,  has  any  thing  been  mentioned  as  direct 
evidence  against  him,  which  is  not  so.  Cir« 
enmstancea  which  only  tend  to  oorroborate, 
have  been  mentioned  in  that  light ;  and  evi* 
denee  which  no  way  afibcts  him,  has  not  been 
papeatadi  or  observed  upon  at  nil. 
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My  fords,  the  whole  is  now  before^  yonr 
lordihips :  it  is  your  province  to  make  the  oen* 
elusion  which  ooght  to  be  dnwn  from  the 
premises. 

Lord  Talbot.  My  lords,  the  aLilities  of  the 
learned  manager  who  just  now  spoke,  never 
appeared  with  greater  splendour  tnan  at  this 
very  hour,  when  bis  candour  and  humanity  has 
been  joined  to  those  great  abilities  which  have 
already  made  him  so  conspicuous,  that  I  hope 
one  day  to  see  him  add  lustre  to  the  dignity  of 
the  first  'civil  employment  in  this  nation.  My 
lords,  1  observe  one  thing  in  the  defence  of  the 
noble  lord  at  the  bar ;  which,  for  the  sake  of 
the  Managers  for  the  repnesentatives  of  Great 
Britain,  and  out  of  the  regard  that  I  have  for 
their  constituents  who  deputed  them,  I  think 
n^y self  obliged  to  take  notice  of. 

My  lords,  the  noble  lord  at  the  bar,  in  his 
defence,  complains,  1  believe,  very  unjustly,  of 
the  hardships  he  has  suffered,  in  being  deprived 
of  his  witnesses ;  and,  at  the  same  time,  men- 
tions, that  there  are  witnesses  of  indisputable 
credit,  who  were  brought  up  in  order  to  be  wit- 
nesses wunst  him,  but  who  have  not  been 
examined  by  the  Managers,  for  fear  they 
sbonld,  on  their  cross-examination,  support 
those  facts. 

My  lords,  I- therefore  now  desire,  for  tho 
honour  of  the  gentlemen  who  are  Managers  of 
this  prosecution,  that  the  noble  lord  at  tne  bar 
may  be  asked,  lYhether  he  is  now  willing  to 
have  those  witnesses  produced,  and  to  havo 
them  asked  any  questions  concerning  that 
matter? 

Attorney  Qei^trak  My  lords,  what  has  beta 
taken  notice  of  by  the  noble  lord,  and  what  io 
desired  by  him,  is  extremely  irtcgohir,  afto 
the  Manager*  have  okwed  and  snmined  up  their 
evidence;  and  the  noUe  prisoner  had  liberty 
and  time  given  him,  in  the  most  Indulgent 
manner,  to  make  his  doleooo  in  such  way  as  he 
should  be  advised.  He  was  pleased  to  nsakw 
a  speech  to  voar  lordships,  contaiuin|^  n  gresi 
variety  of  facts,  but  declined  producing  any 
witnesses;  and  though  called  upon  for  that 
purpose,  thought  proper  to  acquaint  yonrlord- 
ships,  thai  he  aboold  ofier  none  to  support  thoeeF 
facts  which  he  had  alle^:  your  lordshipo 
have,  upon  that  dechuration,  been  pleased  tO' 
proceed  to  bear  the  Managers'  reply. 

My  learoed  friend  on  my  left  hand  hath  exe- 
cuted that  part  with  great  justice  to  the  com- 
mands of  the  Commons,  and  all  that  tender- 
ness to  the  noble  prisoner,  which  waa  consistent* 
with  his  duty.  Your  lordships  have  heard  and 
felt  the  weight  of  it. 

The  proraedings  are  closed,  and  wait  only 
for  yonr  lordships'  opinion.  The  Manasera 
therofore  are  surprized  to  .find  the  noble  Tonlt 
now^calling  upon  the  prisoner,  to  examine  wit-* 
nesses  which  he  did  not  think  proper  himielf 
to  examine,  after  the  fullest  epportunity  of  con* 
sklering  it.  And  it  appears  by  bis  own  speech, 
he  has  .had  correspondence  with*  his  witnessee 
since  they  came  up.    Thf  Managers  therefore' 
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Site  yoar  opwiMi  afNio  ibe  wliole  of  tbe  en* 
epce^  wbicb  m  now  fall  v  before  yov. 
My  bntifl,  I  caoool  but  take  notioe  of  4be 
metbod  which  the  prisooer  at  the  bar  bat  taken, 
of  rf!flectiog  npoti  this  pitMecatioiiy  in  bis 
speech.  He  has  oomplained  in  a  heavy  msD- 
oer,  sad  endearoored  to  induce  your  lordships 
to  Mieve,  that  those  who  hare  had  the  eon- 
doct  of  this  prosecution,  hare  been  usiii|^  un* 
daemethoi^,  eittier  to  get  witnesses  to  support 
the  ehai*ge,  or  to  proTent  him  firom  bsTing  any 
witnesses  in  his  defence.  If  the  prisoner  ^t 
the  bar  could  hare  made  oat  any  thing  of  this 
kind,  your  lordships  would  certainly  have 
heard  it  here,  in  evidence ;  fbr  his  not  doing 
il  could  not  be  out  of  deference  to  the  Com- 
mons, or  to  your  lordships,  or  to  his  miyesty. 
He  hss  represented  as  if  a  new  method  was 
iakeo,  of  erecting  uncommon  eoorta  of  justice, 
to  compel  soyne  witnesses  to  give  evidence  on 
one  side,  and  deter  others  from  doing  it  on  tbe 
odier. '  My  lords,  it  is  indecent  to  lay  reflec- 
tions of  this  kind  before  your  lordships,  in  this 
ikianner.  Is  the  noble  rord  at  the  bar  now  to 
tay,  I  could  have  evidence,  if  I  had  an  op- 
j^ortunity  of  producing  it ;  and  if  your  lord- 
ships will  give  me  time,  I  will  prove  all  that  I 
have  said  ?  My  tords,  what  has  he  been  doing 
•ver  since  the  Articles  were  exhibited?  Who 
are  the  oersons  he  could  now  ezarohie?  Many 
of  his  witnesses,  he  has  said  himself,  are  come 
op;  has  he  made  any  use  of  them?  Have  they 
been  examined  at  your  lordships'  bar  ?  On  tbe 
contrary,  did  not  llie  prisoner  say,  be  would 
produce  no  witnesses  ?  Yet,  says  be,  I  will  re- 
iaot'  aoea  iIm  frooeedibga;  and  say,  that  I 
•aiiM  bare  witaesissy  if  I  bad  kavc  and  time 
bkiHMHKMwtbeai.^ 

My  kMdB,  a  priasMr  who  is  tried  for  bis  life, 
wnj  Ibiak  b^  baa  a  right  to  say  any  thing,  bow 
fi|li%  bow  «q|aal  s<iever:  but  it  m  iaciMibeat 
aa  yoarlonlsbipe  la  psareoKhe  eiect  of  sacb 
tioasv  la  do  jostioe  to  all  parties,  to  tbe 
tba  €oasaMns  of  Great  Britain, 
the  MaMgers.  Tba  prisoner  aeems  to 
have  bopas,  that  voor  hirdsbips  may  be  pre* 
aailad  afon,  by  Uiis  mcaos,  lo  believe,  tbal 
Ihapa  b  sefl»  tmlb  ia  what  be  saya.  Yoar 
iMdsbq^*  iodulgence  now,  of  farther  time,  ob 
iys.|MNleno%  would  {rira  some  colour  to  thai 
suggestion  {  and  it  will  be  imagined,  that  it  was 
babarad  hf  your  brdsfaipb.  I  call  opoa  the 
pSMoaer  fatasosl^  la  deebnre,  wbctber  your  lord- 
sbipe  dis  MS*  iadidga  ban  wish  so  oppoitmi^ 
af 'flalbag  any  witoeases,  even  tbsoe  brangbt 
«l»aalbapartaftbaMaaafers,  on  bis  giving 
them  notice  for  that  purpose  f  If  yoar  l0f£ 
sbipa  shoald  wow,  afon  wdiat  baa  bam  said  by 
Ibft  aaUa  imi^  wbicb  I  do  net  dasdit  bs«  be 
miA  floor  tbe  grant  regard  ha  has  to  josties^ 


.  •  ilocasdiag  t»  Ised  Keayoo,  inthe  Caoeaf 
FjOB  a.,  ttasaa  Taabe,  ▲.  D;  179S,  Lsrd  Levat 
iptsadatad  tba  aanaes  af  parsaas  aot  oooosrwed 
Ni  bia  Trial,  and  it  was  said  it  waa  iadscsat  ta 
4a  iB|  tod  be  waa  iloffed  aaponttagly. 


aad  from  bia  oonpasrioa  Ibr  a  person  appear-* 
iog  ia  tbe  ainconHtanost  of  tbe  prisooer:  tsaj, 
aiy  lords,  if  apoa  soeb  a  mggertioa  your  bird- 
abipa  should  noW'Call  again  upon  tba  prisooer 
lo  prodoae  bis  witaesses,  it  will  be  giviag  ore* 
dit  to  that  falsa  aod  ia|arioos  iosiaaalioo :  and 
1  bo||e  yoar  lordsbipe  wiU  not  give  oaloor  ta 
imagioe  it  was  believed  by  yao,.  by  giving 
isaveto  tbe  prisoner  now  to  call  witaesses  for 
Ibalporpose. 

Lird  High  Siewmrd*    Have  yoo  doaa  wilb 
your  endcaoe  oa  both  sidss  ? 

Lord  Lowit.  My  k>rds,  I  am  ao  oafit  persoo 
to  say  any  thing  slVer  that  great  asao  that  baa 
spokea  last;  but,  oiooe  I  am  bow  upon  nqr 
trial  for  my  life  and  fertaae,  I  mast  tall  yanr 
kifdships  what  is  really  fact,  thoogh,  ^peibaBS^ 
it  asay  aat  be  fdeasiog  to  that  great  omo,  mt 
there  is  not  oaa  syllable  of  what  be  baa  aaid 
troa.  My  lords,  it  is  certain,  that  I  get  yoor 
lordships'  order  forbiiaging  op  silly  witMsea 
to  this  ptaee ;  and  it  is  certaw  that  1  sent  a 
genllenMiii,  who  was  oace  alknaed  to  be  my 
solicitor;  and,  thoogh  I  waa  robbed  af  nj 
whole  meoey,  aod  did  not  get  a  farthing  aot  of 
my  estate  since  I  was  taken  prisooer,  yet  I  bad 
interest  enough  to  get  500i^  from  Mr.  Roes, 
which  was  given  to  this  num,  to  bring  op  nsy 
witnesses.  My  lords,  be  came  there  to  in* 
vcmess,  and  foond  all  the  witaesses  that  I  had 
named  to  bim  were  very  ready  to  come  op; 
but  I  was  extreoiely  eurprised  to  find,  Inst 
there  was  a  new  court,  besides  the  Court  of 
the  Hoose  of  Peers,  a  little  depute  of  tbe  sbe- 
ritf^  toiat  took  upon  him  to  leave  tbe  ooouooo 
place  of  justice  ia  tbe  Tolbooth  at  lovemeas, 
and  to  go  to  a  private  place  in  the  suborba, 
aad  there  to  erect  soeb  ceorto  as  he  tbouglit 
jit ;  and  there  he  examined  what  witaesses  Im 
plMsed ;  and  those  which  he  thought  friends 
to  me  wereiiseoie  of  them  put  into  prison, 
others  overawed  and  terrified,  and  alheso 
chased  oot  of  thor  houses,  their  liooaes  barot, 
and  their  cattle  taken  away,  and  ummI  of  tbo 
rest  obliged  to  go  to  tlie  Highiaads,  and 
threateadi  to  be  oadone,  if  theycaaae.to  ba 
evideace  for  me.  My  lords,  aker  my  friend, 
that  was  sent  to  bring  up  my  witnesses,  osad 
all  his  endeavoars,  and  odered  ta  bear  their  ex* 
peoces,  and  to  keen  them,  ha  could  not  get 
them  to  come  op,  because  there  was  sn  in- 
fluence used  by  the  general  offiaea  in 
jesty's  service,  aod  fiei'sooB  seot  op  and 
tbe  wbole  osontry,  to  threaten  port  of  Ibo  wit« 
nesses,  and  to  bnba  o4hen  of  tbera :  So  thal^ 
my  lords,  though  I  am  no  lawyer,  aoromtnr, 
aa  the  teamed  gentleflmn  oa  my  lefi'baod  in, 
yet  I  heard  fiwm  a  vary  great  nson,  that  Ibia 
WW  a  ptesndant  wliioh  never  happened  ia  8ooi« 
land,  aadr  be  bebeved,  not  m  fiaglaad  ;  and  bo 
said  to  me,  drnt  ft  waa  mosteertam.  the  Lerda 
waoM  takenstice  of  it,  bceaum  (the  affinal  had 
bom  done  to  dieaisdlaes.  Bfy  lards,  nftsr  I 
wasarrsignedt  befiww  yoov  brasbips,  and  ibal 
tba  Hoose  of  OoanoDns  bnd  hcoiqfht  up  Ar* 
tiehis  agaiastma,  tliat  jfobp  bsdsbips  wobU  oat 
allow  any  little  caarl «.  ioqniiilioa  to  ft    ' 
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wards,  and  to  iadge  mv  caue,  as  it  were,  be- 
Ibre  Toar  lordships.  Therefore,  my  lords,  it  is 
ahnply  impossible  for  me  to  make  my  defence, 
while  I  am  not  allowed  the  witnesses  thst  your 
lordthips  ordered  fbr  me.  That  what  I  say 
myself  is  true,  there  are  two  affidavits  here  of 
it,  if  yoar  lordships  please  to  let  them  be  read 
by  the  clerk. 

L.  H,  S.  My  lord  Lorat,  by  onr  law,  affi* 
darits  cannot  be  read  as  eridence  npon  a  trial : 
YoQ  most  call  witnesses  to  prove  the  facts. 
But  I  would  ask  yoar  lordship  the  name  of 
that  agent,  whom  ^ou  sent  down  into  Scotland 
to  brine  up  the  witnesses,  and  who  ga?e  yon 
this  inmrmation  ? 

Lord  Laoat,    His  name  is  Hugh  Fraser. 

X.  if.  5.  My  lord  Lovat,  I  must  pnt  your 
lordship  in  mind,  that  von- made  three  applica- 
tions to  the  House  of  Lords,  by  petition,  to 
put  off  your  trial :  The  first  was  on  the  19th  of 
February,  and  the  others  on  the  9d  and  Sd  of 
March.  One  of  those  petitions  was  supported 
by  an  affidavit  made  by  one  Hugh  Fraser : 
sWas  that  the  same  Hugh  Fraser,  whom  you 
sent,  as  your  agent,  into  Scotland  ? 

Lord  Jjovat.  Yes,  mv  lord,  it  was. 

X.  H,  S.  Then,  my  (ord,  there  is  another  af- 
fidavit annexed  to  your  petition  to  pot  off  the 
trial,  on  the  Sd  of  Marchi  which  is  the  affidavit 
of  George  Ross.  Now,  in  neither  of  these 
petitions,  though  one  of  them  is  supported  by 
the  affidavit  of  Hugh  Fraser,  whom  you  ad- 
mit to  be  the  person  you  sent  into  Scotland  to 
summon  your  witnesses,  is  there  any  allegation 
of  any  undue  practices,  or  any  restraint  upon 
your  witnesses.  How  comes  it  to  pass,  when 
this  Hugh  Fraser  came  back  from  Scotland, 
and  made  an  affidavit  to  snpport  the  petition  to 
put  off  your  trial,  that  this  complaint  was  not 
maiiethen? 

Lord  Lovat,  My  lords,  in  the  first  place,  it 
could  not  be  done  before,  because  they  went 
upon  these  methods  but  jutt  before  Hugh 
Fraser  came  up.  I  have  a  minister  of  the 
gospel,  a  very  honest  and  worthy  man,  whom 
they  designed  to  make  an  evidence  against  me : 
and,  I  believe,  h^  will  tell  the  truth  upon  the 
sobiect  of  the  bardshius  done  to  my  people,  to 
keep  them  fram  coming  up  here  to  be  evi- 
dences ;  1  mean  my  tenants. 

'  Mr.  Noel,  My  lords;-, I  did  not  intend  to 
have  troubled  your  lordships  at  all,  not  finding 
the  noble  lord  at  the  bar  had,  in  his  defence, 
made  it  necessary  for  me  to  take  any  part  in  the 
reply ;  since  what  he  has  said  (if  it  had  been 
more  material  than  the  nature  of  it  appears  to 
be),  he  hath  said  unsupported  by  any  evidence 
at  all;  and  the  nable  lord  very  well  knows, 
that,  in  every  court  of  justice,  a  prisoner*  is  not 
expected  to  make  his  defence  by  what  he  thinks 
lit  to  say  himself;  but  he  must  support  it  by 
evidence,  or  it  can  have  noweigbt  in  answer 
to  the  evidence  produced  tosop|iort  the  charge 
against  him ;  and,  my  lords,  it  was  for  that 
reason  that  I  did  not  trouble  your  lordships  in 
that  part  of  the  case,  which  haUi  been  so  amply, 
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minutely,  and  accurately  gone  through  by  my 
learned  ftiend,  who  has  spoken  to  it  But, 
since  the  noble  lord  has  irregulariy  mentioned 
several  matters  since  the  repYy  was  closed,  I 
shall  take  the  liberty  to  make  some  observa- 
twns  npon  what  be  has  insisted  upon. 

My  lords,  the  noble  lord  at  the  bar  has  made 
if  matter  of  complaint  to  your  lordships,  as  if 
particular  methods  of  practice  had  been  used, 
to  prevent  his  witnesses  coming  op  to  appear 
in  his  behalf.  Your  lordships  wdi  give  me 
leave  to  say,  that  such  allegations  ougbt  to  be 
considered  as  the  highest  injustice,  when  his 
lordship  has  not  called  one  single  witness  to  the 
truth  of  them,  or  to  his  own  defence.  My 
lords,  this  affectation  of  saying  things,  without ' 
supporting  them  by  any  proof,  *af Mr  hearing 
the  reply  of  the  Commons,  and  the  summing 
up  of  the  whole  proceeding,  is  a  method  which 
was  never  known  to  be  endured  in  any  proceed- 
ing  bv  way  of  legal  trial.  My  lords,  it  is  ez-« 
Iremely  easy  for  any  nob)e  peer  upon  this  oc* 
casion,  when  he  stands  to  be  tried'  for  his  life, 
and  has  no  defence  to  make,  nor  no  witaesses 
to  produce ;  it  is  easy,  I  say,  my  lords,  to 
throw  in  matters  by  way  of  calumny ;  but  your 
lordships  will  not  endure  it^  unless  it  is  made  at 
a  proper  time,  and  supported  by  proper  evi- 
dence. 

My  lords,  I  am  the  more  surprised  at  tbia 
from  the  noble  lord  at  the  bar,  because,  what- 
ever he  may  think  of  it,  this  I  will  say,  that  I 
know  of  no  instance  in  any  case  where  a  pri- 
soner has  been  more  fairly  dealt  with,  or  used 
whh  more  candour  and  humanity  on  the  part 
of  those,  whose  business  it  is  to  owke  out  the 
charge  against  him,  nor  on  the  part  of  those, 
by  whom  he  is  to  be  tried :  And  it  is  the  more 
extraordinary,  because,  if  1  am  not  mistaken, 
till  this  very  day,  he  has  declared  to  your  lord- 
ships, that  he  had  numbers  of  witnesses  ready 
to  produce,  who  would  falsify  every  fact  w|iicb 
hss  been  alleged  affaint t  him. 

My  lords,  I  will  take  notice,  now  I  am  up, 
of  another  objection  made  by  the  noble  lord 
to  some  of  the  witoesses  that  have  been  pro- 
duced against  him.  My  lords,  it  is  a  known 
objection ;  it  has  been  often  made,  and  as  con- 
stantly over  •ruled. 

The  noUe  lord  says,  some  of  the  witnesses 
are  persons  interested ;  that  they  are  crhninal, 
as  accomplices  in  this  rebellion  ;  and  therefore 
ought  not  to  be  helieved%  Your  lordships  will 
give  me  leave  to  suggest,  whether  the  layinir 
down  that  as  a  rule  would  not  be  of  ^'ery  ill 
consequence,  and,  in  effect,  secure  the  mast 
wicked  offenders  from  all  possibility  of  punish- 
ment and  justice.  My  lords,  it  is  from  a  prin- 
ciple of  nght  reason,  and  absolutely  necessary 
to  the  preservation  of  government,  that  those 
who  are  concerned  with  themt  should  have  li- 
berty to  do  justice  to  the  public  by  their  testi- 
mony. It  is  so  in  all  cases  of  robbery,  murder, 
and  other  felonies,  and  much  more  in  cases  of 
treason,  where  the  whole  is  in  danger.  My 
lords,  ii*  this  was  not  so,  the  nery  end  of  go^ 
vemment  would  fail  in   every  particular,  if 
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/those  who  are  concmted^  wmI  best  abk  to  dn- 
cover  the  trutfay  «r«  noiallowod  to  givt  teitt- 
mooy,  fur  the  sake  of  preaervtog^  the  luUioo, 
But,  my  lords,  in  ilie  preaeot  case,  I  doo't  r^ 
collect  aoy  material  (act  asaiost  the  ooUe  lord 
at  the  b^r.  but  wbat  has  been  proved  by  every 
witaess  vivd  voce,  and  by  every  letter  that  has 
been  read,  wherein  not  only  his  corresponding 
and  treasooable  engagements  have  been  made 
Appear,  but  be  has  ezpreased  himself,  almost 
in  every  letter,  aa  maoifestbg  the  glory  be 
took,  aod  zeal  he  shewed,  in  that  wicked  ser- 
vice, which  he  is  proved  to  be  engaged  in  to 
the  last. 

My  lords,  we  have  nothing  now  to  do,  but 
io  expect  your  lordships'  opinions  upon  the 
evidence  aod  facts  that  have  been  laid  before 
yon  ;  and  in  oontradiction  to  which,  there  is 
not  one  aingle  evidence  produced  by  the  nobto 
IJMd. 


Here  the  Prisoner  oflered  to  speak. 

X.  H.  S,  My  lord  Lovat,  my  lords  will  be 
iieady  to  hear  every  thing  that  yon  can  o6Ser, 
which  is  material  foryour  de&noe ;  but  1  must 
acquaint  you,  that  the  CommeQa»  by  the  eon- 
dtant  rules  of  proceeding  in  CMea  of  this  kind, 
are  entitled  to  the  last  word. 

Lord  Lovat,  My  lords,  I  am  far  from  biam- 
ipg  the  hoiiourable  Managen  for  the  Com- 
inoBit  thoogh  they  proseente  me  with  mat 
warmneee,  and  especially  the  man  at  their  bead, 
who  was,  some  time  ago,  my  friend  and  ac- 
qoaiatonce.  But,  my  lords,  whatever  Ihey 
were  pleased  to  object  against  me,  as  I  was 
forced  to  speak  for  myself,  1  was  obliged  to 
answer  i  and  my  lords,  since  I  asked  the  ftvor 
of  this  House  to  force  up  my  evidence  in  the 
manner  they  thought  fit,  your  .lordship  savings 
That  m^  affidavit  was  good  upon  the  soojeet, 
my  kurds,  I  have  two  very  good  wttoesaes,  one 
%  very  reverend  minister  of  the  gospel,  that 
will  prove  tiie  most  extreme  hardships  that 
ever  were  imposed  in  this  country,  to  hinder 
my  witnesses  from  oomipg  up  to  dm  t  so  that, 
if  your  lordships  do  not,  m  your  grtat  justice 
and  goodness,  think  it  proper  to  order,  in  the 
manner  your  lordships  please,  to  have  my  wit- 
nesses come  up,.  I  must  submit  to  your  lord- 
^ips.    You  may  do  what  you  please. 

L,  H,  S,  My  lord  Lovat,  1  particularly  aaked 
your  lordship,  Whether  you  would  call  any 

Sritoeases  to  prove  what  you  alledffed  in  your 
efeoce :    To  which  you  answered,  tlmt  you 
would  not. 

Lord  JLone/.  My  lords,  I  would  call  wit- 
nesses upon  no  other  account  than  this  that  1 
have  mentioned.  I  have  witneeses  to  prove 
the  falsity  of  what  has  been  said  by  the  wit- 
nesses against  me;  but,  since  I  do  not  get 
time  to  do  that,  I  give  it  up. 

X.  H.  S.  Your  lordship  does  not  attend  to 
wbat  1  said,  which  was,  that  1  adied  yoQ  two 
or  three  times.  Whether  you  would  call  any 
witnesses  to  prove  any  part  of  your  defence: 
To  which  you  said,  No.  If  you  had  any  wit- 
ii  why  did  you  notcall  them  at  thai  time  f 


ProcudUigi  agidmi  Lmrd  Lovat  f  [tSO 

Lord  Looat  This  minister  was  brooght  uj^ 
9$  one  of  the  counter -evidence.  1  told,  your 
lordship,  that  1  would  call  no  witnesses  thai 
day. 

L,M.S.  la  that  minister  here  ? 

LordXooo^.  He  Is  here. 

L.  H.  S.  Gentlemen  of  the  Houae  of  Com« 
mens,  it  is  certainly  an  irrcguUr  method,  in 
which  the  noble  lord  at  the  bar  would  proceed, 
to  call  witnesses  after  the  reply  ;  but  I  desire 
to  know  of  yon,  Whether  you  oppose  my  lord 
Lovat's  calfing  witnesses  now  ? 

Att,  Gen.  My  lords,  ii  is  a  difficulty  upon 
us,  who  are  appointed  Managen,  to  carry  on 
this  prosecution,  and  would  do  it  with  all  thm 
candour  and  indulgence  jioastble,  to  insist,  that 
the  noUe  lord,  who  is  trying  for  his  lifo,  shonkl 
not  now  be  admitted  to  produce  witoesses;  but 
it  is,  perhaps,  as  difficult  to  know,  bow  to  dia* 
pense  with  that  which  is  the  known  course  and 
method  of  proceedings,  merely  because  tha 
prisoner,  in  an  irregular  and  improper  manner, 
thinka  fit  to  desire  it.  The  Managen  do  not 
oppose  their  bcsng  produced,  from  an  imagina- 
tion that  they  would  say  any  thing  maieriai 
for  the  noble  tord  at  the  bar,  but,  if  your  tord- 
ships  are  to  braak  through  all  methods  and 
rules  of  proceedings,  your  lordabips  will  con- 
sider the  consequence.  The  noble  lord  at  the 
bar  told  your  lordabips,  that  he  did  not  intend 
to  call  any  witness ;  and,  upon  that  foot,  the 
Managers  replied.  He  has  now  told  yon,  that 
be  would  do  it.  But  what  is  it  that  he  would 
examine  them  toP  Is  it  to  make  out  any  part 
of  his  defence  to  the  treaaon  charged  on  him  f 
That  is  not  pretended ;  but  to  prove  t}i«  hard- 
ships he  complains  of,  in  being  hinder^  from 
having  bis  witnesses  ;  and  the  noble  lord  at 
the  bar  wantoyour  lordships'  order  now  for 
their  comiiig.  The  tendency  of  this,  if  U 
means  any  thing  besides  complaint,  is  to  put 
off  the  cause  after  it  is  heard ;  and,  unless  I 
had  a  greater  authority  than  I  have  at  present, 
1  cannot  take  upon  myadf,  and  1  do  not  find 
that  the  rest  of  the  gentlemen,  who  are  Ma- 
nagers, can  take  upon  them,  to  depart  from  the 
known  established  course  of  proceeding,  and 
to  introduce  a  prsoedent,  that  may  be  of  had 
consequence.  And,  my  lords,  I  can  hardly 
think,  that  the  noble  k»rd  at  the  bar  would  in- 
sist upon  domg  it,  but  because  he  thought,  that 
the  Managers  must  insist,  that  he  ought  not. 
There  ia  nothing  that  haa  occurred  now,  that 
did  not,  must  noi,  have  occurred  to  him  before  ; 
and  when  the  prisoner  thought  fit  to  declare  to 
yonr  k>rdshipB,  after  having  full  time  allowed 
him  for  the  maturest  consideratkin,  and  coun- 
sel appointed  for  his  assistance,  that  he  would 
not  call  any  witnesses,  you  cannot  but  think 
such  determination  of  hui  was  npon  the  ad« 
vice  that  his  counsel  gave  him ;  and  yonr  lord- 
ships will  hardly  think,  that  the  noble  lord 
can,  at  present,  thus  unadvisedly  determine  to 
call  any  witnesses,  which  before,  upon  the 
foot  of  the  advice. he  must^  presumed  to  hava 
taken,  he  determined  not  to  do,  from  any  ex- 
pectation that  they  weald  be  able  to  do  hioi  an/ 
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raX  MTviea,  Imt  from  Tiewt  &f  Another  kM. 
The  Managera  thereftnv  doubt  not  that  your 
lonMiiM  win  proceed  in  this  caee,  as  yon 
frooM  in  any  other,  to  conaider  the  eWdence, 
and  a[iTe  anch  jiidg;inent  on  the  whole,  as  yoor 
lordsiiiiis  shall  thnk  most  rigfht  and  jnit. 

Lord  Laoat.  My  fords,  I  hare  often  told 
yonr  tordshtps  of  the  infirmities  that  I  labour 
onder :  I  hare  often  OBontioned  them  to  yon ; 
and  the  want  of  memory  is  the  things  I  regret 
moat  I  have  been  a  cripple  these  fhur  years, 
«nd  thereToie  not  very  capable  to  gfo  to  head 
men  in  the  rebellion  ;  yet  I  avfi  rooeh  sur- 
prised to  hear  that  honooraUe  person,  that  is 
at  the  head  of  the  law,  and  fery  deservedly 
plaeed  there,  that  he  sboald  ieae  his  memory 
in  an  hour's  time.  My  lords,  the  reason  u 
plain  to  year  lordships,  why  1  did  not  addoee 
witnesses  this  moming^:  The  reason  was,  be- 
cause I  begged  of  your  loniships  time  to  brin^ 
my  witlwsaes  up  flrom  Scotland,  that  they  might 
be  prodOoed  to  proTo  my  innocence ;  and  the 
only  teaaon  that  I  now  desire  to  call  these  two 
witnesses,  if  yom*  lordMitps  piMse,  is,  that 
they  may  prove  before  that  great  man  snch 
ezamptca  of  esrtreme  hardsmjps,  as  he  will 
Mver  find  ont  in  all  his  law  books. 

L,  H.  S,  My  lord  Lorat,  you  mentioned  but 
one  witness  at  first;  and  now  yoa  mention 
two:  Who  is  the  other f 

Lord  LofMi.  The  two  are,  Donald  Fraser 
and  Alexander  Fraaer. 

L,  H.  S.  Gentlemen  of  the  House  of  Com- 
mms,  do  yoa  oppose  my  Ion!  Lovat's  beings 
admitted,  though  it  is  irregtilar,  to  odl  these 
two  witnesses  ? 

Att.  Gen,  My  lords,  I  think  we  cannot, 
consiateiiilT  with  our  dn^  to  the  Commons, 
give  up  this  point,  which  wotiM  be  attended 
vrith  many  dangerous  oonsequenoasy  the  whole 
of  which  yonr  lordships  may  not  now  be  aMe 
to  foresee,  if  a  man,  when  he  has  closed  his 
defbnoe,  and  says.  That  he  will  etamlne  no 
ivftnesses,  and  the  managers  have  replied, 
ahoald  afterward  be  admitted,  im  sudi  a  pre- 
tence as  this,  to  examine  witnesses. 

Biui^CMmondeley.  My  lords,  I  am  satis* 
lied  that  the  manner,  in  whicli  tfie  noble  lord  at 
the  bar  desiivs  now  to  call  his  witnesses,  is  to. 
triiy  diUfhient  fhoto  aiyy  proceeding  that  I  ever 
iaw;  but,  as  the  accused  lord,  in  his  defenca, 
has  attedged  several  hardships  that  he  haa 
undeigone,  in  having  his  witnesses  pinevented 
fnm  attending  his  trial,  and  as  that  contains 
Ae  highest  rctlectiOB  upon  the  government, 
aoi,those  who  are  employed  under  it,  I  would 
theiefiire  d^^  to  know  of  the  noble  lord  at  the 
bar,  whether,  npen  the  speech  Uiat  he  orored 
at^  bar,  aait  oontaias  Mjectiona  to  the  credit 
and  weight  of  the  evidence,  and  complaints  of 
undue  practices;  whether,  upon  those  com* 
plunts,  the  noble  lord  at  the  bar  desires  the 
opinion  of  die  Lords,  whether  they  will  give 
hmi  fnrt)ier  time,  in  order  to  produce  his  wit* 
staesP 

Lord  JLosof .  Iffy  lords,  I  wils  fully  deter- 
Buaed  never  to  exnaiitte  any  witnesses,  when  I 
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fovnd  I  was  mder  such  disadvantages ;  and  I 
hombly  beg  your  lordships*  protection  and 
kmdness  to  give  me  time. 

Solicitor  General,  My  lords;  The  matter 
now  agitated  is  of  the  utmost  oonseqoenoe  not 
only  to  the  present,  but  to  all  future  proceed* 
logs  of  this  kind  ;  and  1  doobt,  whether  it  ia 
yet  thoroughly  undentood,  in  its  full  extent.   ' 

The  witnesses  the  noble  lord  now  proposes  td 
call,  are  not  to  his  defence,  or  in  support  of  his 
innocence. 

If  they  were,  how  irregtilar  soever  it  may  be 
to  offer  them  now,  in  my  opinion,  and,  I  dari 
say,  the  other  managers  are  of  the  same,  I 
should  be  for  eonsentmg  to  their  being  called;*' 
We  shonld  never  contend,  though  in  strictnesa 
we  might,  that  any  evidence  of  this  kind  came 
toolatetobeheanC 

But  the  doMgn  of  calling  them,  as  now 
opened,  ia  to  omw,  that,  fran  aome  ebstnic^ 
tion  given  to  the  bringing  up  his  witnesses,  his 
trial  ought  to  be  put  off  to  an  indefinite  time  t 
and  that  he  may  have  new  orders  to  summon 
and  compel  wknesses  to  come  firom  Scotland. 
Thia  we  oppoae,  because  the  application  in* 
tended  to  be  supported  by  it  cannot  now  be 
made. 

The  speirah  made  by  my  tord  coasisted  of 
two  parts :  First,  a  desire  to  put  off  his  trial  in* 
definitely ;  and,  if  your  loitlsbfps  should  not 
think  fit  to  comply  with  this  desire,  then  he 
rested  his  defence  upon  observations,  aiidob« 
jecthma  to  the  fbroe  and  eredibilt^  of  that  evt- 
deuce  which  had  been  offoed  to  prove  bte  ae» 
^isatlon. 

In  this  he  was  very  proper ;  for  though  & 
person  accuse  calla  no  witnesses,  yet,,  if  the 
charge  against  him  is  not  clearly  made  ont  by 
legal  and  credible  evidence,  he  ought  to  be  ac** 
quitted.  Being  asked,  whether  he  had  any 
witnessea  to  call,  he  declared  he  had  none. 

Had  he  desired  to  take  your  lordships*  opi* 
ttion,  whether  the  trial  ahouM  not  stay  till  ne 
could  send  to  Sootland  fqf  witnesses,  we  should 
have  apposed  it.  Yonr  lordships  calling  to 
themanagera  to  proceed,  was  a  oetenfiinatton, 
that  yoa  wonld  not  delibente  about  staying  the 
trial. 

I  own  freely  to  yonr  lordships,  the  reason 
why  I  did  not  •take  particular  notich  of  the 
noUe  tonTs  complabt,  was,  because  I  nnder- 
slood  It  to  be  meant  as  an  artifice  to  pallikte  hia 
not  going  into  any  eridence:  And  I  did'not 
tbhik  it  necessary,  I  did  not  care,  to  endea* 
Vonr  to  wipe  off  fhmi  his  apology  any  varnish 
of  this  kind  with  which  he  thought  fit  to  co« 
toor  it.  One  thing,  had  I  thought  of  It,  I 
wonM  have  taken  notice  of:  He  was  pleased 
to  say,  that  aeveral  witnesses,  brought  up  ui 
support  of  the  prosecution,  were  not  called  by 
tiie  managers,  because  they  would  have  proved 
the  hardabips  he  complaina  of.  I  can  assure 
your  lordships,  and  everjT  other  gentleman  of 
the  committee  will  job  in  what  l  say,  no  one 
witness  waa  left  unexamined  fbr  that  reason. 
It  k  trnoy  more  personi  were  brought  li^  to  b6 
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wknessef  iban  wecalled ;  bat  the  retaon  of  not 
calliDg  tbem  was,  eitlier  becaiwe  we  thought 
what  tbey  had  to  say  not  material  eDOO|[h  ;  or 
else,  because  they  were  liable  to  an  objection 
the  noble  lord  had  made  ;  which,  whether  well 
or  ill  founded,  we  did  not  core  to  giro  your 
lordship^the  trouble  of  disputing. 

In  conseqnenoe  of  what  fell  mm  yoor  lord- 
ahipa,  we  told  the  noble  lord,  in  the  course  of 
the  trial,  that  any  witness  eiamined  by  us 
should  attend  to  be  ezsmiiled  by  him,  if  he  de- 
sired it,  and  would  give  notice:  We  should 
have  done  the  same  with  regard  to  any  person 
brought  up  as  a  witness,  though  not  eicamined. 

As  to  tnis  whole  matter  m  complaint,  the 
managers  are  intire  strangers  to  it ;  Nothing 
of  that  kind  has  been  done  with  their  privity  or 
knowledge. 

And  this  brings  me  to  the  point,  whether  wit- 
nesses shall  now  be  heard  at  this  time,  to  prove 
any  such  ground  for  patting  off  the  trial  tine 
die.  K 

We  oppose.it,  because,  true  or  false,  the 
trial  cannot  now  be  put  off;  and  it  would  be  a 
most^  dangerous  precedent,  to  go  into  an  at 
l^ar^e  examination  of  such  collateral  matters. 
Hearing  the  evidence  supposes  your  lordships 
can  do  something  in  conseauence  of  it:  If  you 
>Bsnnot,  it  would  be  irregular  and  improper  to 
go  into  it. 

Before  your  lordships  appoint  the  time  of 
trial  you  take  into  consideration  the  nature  of 
the  charge,  and  the  place  where  the  facts  arise, 
in  order  to  allow  a  reasonable  time  for  prepa- 
ration, and  brii^ing  witnesses. 

Your  lordships  did  so  in  the  present  ease; 
and,  afler  weighing  all  circumstances,  you  ap- 
pointed the  93d  of  February. 

If,  torough  any  accident,  the  time  fixed  is 
too  short,  your  lordships  .are  always  open  to 
applications,  which  must  be  nupported  by  evi- 
dence, to  shew  the  delay  is  not  affected ;  that 
all  due  diligence  has  been  used ;  and  that  the 
witnesses  are  material,  and  expected  to  come 
within  a  certain  time. 

Upon  the  application  of  the  noble  lord,  your 
lordships  deferred  this  trial  to  the  5th  of  March. 

Upon  another  application  by  liim,  you  de- 
ferred it  to  the  9th  of  March,  the  day  named 
in  his  petition* 

I  f  he  iiad  any  ground  sufficient  for  deferring 
the  trial  longer,  he  should  have  applied  to  your 
lordships  before  it  began ;  bat,  upon  the  ground 
now  mentioned,  it  cpuld  not  have  hem  deferred, 
even  in  that  way,, because  it  is  plain,  this  mat- 
ter, whatever  there  be  in  it,  was  within  his 
knowledge,  at  the  time  of  the  other  applica*- 
tions.  Hugh  Fraser,  his  agent,  who  went 
down,  as  his  lordship  says,  to  bring  up  his  wit- 
nesses, made  an  affidavit,  annexed  to  a  petition 
presented  by  his  lordship  on  the  Sd  of  March, 
for  putting  off  the  trial ;  and  was  called  in,  and 
examined  at  your  lordships'  bar. 

There  was  likewise  an  affidavit  annexed  to 
bis  lordship's  petition,  presented  on  the  Sd  of 
March ;  and  not  a  syllable  of  this  complaint 
^viir  nuggested;    vhiph  ^ew«»  thst  they 


tboof  ht  no  stress  oonld  be  laid  upon  it ;  and 
that  It  was  not  to  be  supported.  In  the  course 
of  the  trial  hitherto  yoor  lordships  have  heard 
nothing  of  it ;  on  the  contrary,  you  have  heard 
of  his  witnesses,  and  what  they  were  toprove. 

These  is  no  precedent  of  patting  off  a  trial 
indefinitely,  alter  the  evidence  for  the  prose* 
cation  is  closed ;  I  dare  say  there  never  will  be 
such  a  precedent.  At  soonest  this  trial  could 
not  come  on  again  before  the  next  session  of 
parliament 

We  oppose  the  attempting  to  prove  a  matter 
upon  which  your  lordships'cannot  now. do  any 
thitog;  but  I  desbe  it  may  be  understood,  that 
we  do  not  oppose,  though  it  be  at  an  improper 
time,  the  calling  any  witnesses  upon  the  merits 
of  his  defence,  either  to  disprove  the  evidence 
against  him,  or  to  assert  his  own  innocence. 

Then  the  duke  of  Newcastle  moved  to  ad- 
journ to  the  Chamber  of  Pariiament :  and  the 
Lord  Bigh  Steward  going  back  to  his  chair, 
the  House  was  adjourned  aocoidiogly:  and 
then  the  Lords  returned  in  the  same  order  as 
beforew 

After  some  time,  the  Lords,  and  others,  re- 
turned into  Westminster-hall,  in  the  ssme  order 
as  usual;  and  the  Peers  having  taken  their 
places,  and  the  Lord  High  StewanI  being  seated 
m  his  chair,  the  House  was  resumed. 

Then  Proclamation  was  made  for  silence,  as 
usual. 

X.  H.  5.  lieutensnt  of  the  Tower  of  Lon- 
don, take  the  prisoner  from  the  bari  bat  yoa 
are  not  to  take  him  away  to  the  Tower  jet. ' 

Lord  Lofvat.  If  your  lordships  woufd  send 
m«  to  the  Highlands,  I  wonld  not  go  to  th* 
Tower  any  more. 

The  prisoner  was  taken  from  the  bar  ac* 
cordingiy. 

X.  H.  S.  Your  lordships  have  heard  and 
considered  the  evidence  in  this  cause,  and  every 
thing  that  has  been  alleged  by  the  Managers 
for  we  House  of  Commons,  and  by  the  pri- 
soner. The  solemn  and  estaUisbed  method  of 
your  proceedings  requires,  that  I  should  aak 
your  lordships'  opinion  severally  upon  the 
question.  Whether  the  noble  lord  the  prisoner 
is  Guilty  of  the  High-Treason  whereof  he 
stands  impeached,  or  Not  Guilty^  and  that 
those  opinions  should  be  given  in  the  absence 
of  the  prisoner.  My  loiSs,  this  has  always 
been  your  rule ;  and  alUr  thst  is  done,  tne 
prisoner  is  to  be  brought  to  the  bar  again,  and 
to  be  acquainted  by  me  with  the  result  of  those 
opinions.  Is  it  yoor  lordships'  plefsive  to  pro- 
ceed now  to  give  your  opinions  upon  the  qoes- 
tion  o£  Guilty,  or  Not  Guilty  ?* 

*  Mem,  It  sppears  by  the  Lords'  Journal 
of  March  18,  1747,  that  before  judgment  was 
pronounced  in  the  present  Case,  p"  the  lord 
archbishop  of  York,  for  himself  and  the  rest  of 
the  Bishops,  delivered  a  Protestation;  whids 
they  desire  nay  be  tntorcd ; 
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Lords,  ^  Ay,  aj. 


Proclamation  was  then  made  for  silence,  as 
before. 

Theti  the  Lend  High  Steward  stood  vp  un- 
eoTcred;  and,  beginning  with  the  youngest 
peer,  said, 

L.  H.  S.  Henry  Arthur  lord  Herbert  of 
Cherbury,  what  says  your  lordship  f  Is  Simon 
lord  Lovat  Guilty  of  the  High  Treason  whereof 
he  stands  impeached,  or  Not  Guilty  F 

.  Whereupon  Henry  Arthur  lord  Herbert  of 
Cherbury,  standing  up  in  bis  place  unoovered, 
and  laymg  his  right  hand  upon  his  breast, 
answered, 
Lord  HtrherU  Guilty,  upon  nay  honour. 

In  like  manner,  the  several  lords  after-men- 
tioned, being  all  that  were  present,  being  re- 
spectively ^ed  the  same  question,  answered 
as  folioweth : 

^  Xonii.— JSaodlys,  Edgeeombe,  Ilchestcr  and 
Stavordake,  Montfort,  Talbot,  Raymond,  Mon* 
eon,  Docie,  Cadogan,  Romney,  Onslow,  Ba^ 
thurst,  Masham,  Trevor,*  MtdiUeton,  Mausell, 
Hay,  Soroervile,  Hervey,  Comwallis,  Berkeley 
of  Stratton,  Ward,  Byron,  Leigh,  Strange, 
Haynard,  St.  John  of  Bletsoe,  North  and  Guil- 
ford, Willoughby  of  Parha|p,  Wentworth  of 
Netllested,  Willoughby  de  Broke,  Dudley, 
Pelawar ; — Guilty,  upon  my  honour. 

Fttcoim^s.— Leinster,  Torriogton,  Harcoort, 
Falmouth,  St.  John,  Lonsdsle,  Hatton,  Towns- 
bend,  Fauoonberg,  Say  and  Sele ;— Guilty, upon 
my  honour. 

£ar6.— Buckinghamshire,  Brooke,  Clinton, 
Leioester,  Portsmouth,  Bath,  Orford,  Effing- 
ham, Afhbumham,  Fitawalter,  Waldegrave, 
Ker,  Graham,  Pomfret,  Mscclesfield,  Harbo* 
rough,  Stanhope,  Cow  per,  Halifax,  Granville, 
Tankerville,  Strafford,  Ferrers,  Oxford  and 
Mortimer,  Portmore,  Findlater  and  Seafield, 
Moray,  Cholmondelcy,  Godolphio,  Powlett, 
Jersey,  Coventry,  Rochfort,  Warrington,  Ho|. 
demess,  Oaioslwrough,  Abingdon,  Berkeley, 
Lichfield,  Shaftesbury,  Burlii^on,  Doneaster, 
Carlisle,  Cardigan,  Chesterfield,  Winchelsea 
and  Nottingham,  Stamford,  Peterborough  %nd 
Monmouth,  Westmorland,  Warwick  and  Hol- 
land, liincoln,  Pembroke  and  Montgomery  ; 
•—Guilty,  opon  my  honour. 

Afarf  utfo. — Rockingham,  Lothian,  Tweed- 
dale  {—-Guilty  ,^  upon  my  honour. 

Duket, — C'haodos,    Manchester,    Portland, 

**  And  the  same  was  read  as  follows : 

M  ( The  Lords  spiritual  of  the  House  of  Peers 

*  do  desire  leave  of  this  House  to  be  absent  from 

*  the  judgment  now  to  be  ^iven  in  the  Case  of 

*  the  lord  Lovatby  protestation, saving  to  them- 

*  sdves  and  their  successors  all  such  rif^hts  in 

*  judicature,  as  they  have  by  law,  and  ot  right 
<  out  to  have.* 

**  Then  he  asked  leave  that  they  might  with- 
draw; which  bring  agreed  to,  they  imme- 
diately withdrew  acseormngly." 


Newcastle,  Kbgston,  Ancaster  and  Kesteven, 

£>rd  great  chamberlain,)  Argyll,  Montagu, 
tttlsnd,  Leeds,  Botlon,  St.  Albans,  Beaufort, 
Richmond ; — Guilty,  upon  my  hooour. 

Grafton,  lord  chamberiain  of  his  msjeity'a 
hooshold.    Guilty,  upon  my  hooour. 

Devonshire,  lord  stewara  of  his  uMJesty'i 
houshold.    Guilty,  upon  my  honour. 

I>onet,  h>rd  prestdciit  of  the  council.  Guilty, 
upon  my  honour. 

Then  the  L6rd  High  Steward  laying  his 
right  hand  noon  his  breast,  said, 

I/frd  High  Steward.  My  lords,  I  anv  of  oni- 
Dion,  that  Simon  lord  Lovat  is  Guilty  of  tbe 
high-treason  whereof  be  stands  impeached, 
upon  my  hononr. 

£.  If.  S.  My  lords,  there  are  117  of  your 
lordships  prssent;  and  you  have  unanimously 
found,  that  Simon  lord  Lovat  is  Guilty  of  the 
high-treason  whereof  he  stands  impeached. 

Is  it  your  lordships*  plessure,  that  be  sboald 
be  brought  to  the  bar,  and  acquainted  there* 
with  f 

LordtJ  Ay,  ay. 

Proclamation  was  made  for  silence;  and 
another  Proclamation  for  tbe  lieutenant  of  the 
Tower  to  bring  the  prisoner  to  the  bar;  which 
was  done  in  tbe  same  order  as  before:  and 
then  Proclamation  was  sgsin  made  for  silence, 
as  usual. 

X.  H.  S.  Simon  lord  Lovat,  the  Lords  have 
considered  the  Charge  of  High  Treason,  which 
has  been  brought  against  you  by  the  House  of 
Commons :  they  have  considered  the  evidence, 
and  all  that  has  been  offered  to  maintain  tbe 
Cbaige :  they  have  also  considered  every  thing 
that  has  been  alleged  in  your  lordship's  De-> 
fence :  and,  upon  the  whole  matter,  their  lord- 
ships have  unanimously  found,  that  yon  are 
Guilty  of  the  High  Treason  whereof  you  stand 
ampeached. 

lard  Frttident.  Mv  lords,  I  move  your 
lordships  to  adjourn  to  the  chamber  of  parlia- 
ment. 

L.  H.  S.  Is  it  yonr  lordships'  pleasure  to 
adjourn  to  the  chamber  of  parliament? 

Lordi.  Ay,  ay. 

The  House  was  accordingly  adjourned  to  tbe 
chamber  of  parliament;  and  the  Lords  and 
others  returned  in  the  same  order  as  before. 

And  the  House  being  resumed  in  the  cham- 
ber of  parliament. 

Ordered,  That  th'is  House  vfill  proceed  fur- 
ther, in  order  lo  the  giving  of  Judgment  against 
Simon  lord  Lovat,  to-morrow,  at  eleven  of  the 
clock  in  the  forenoon,  in  Westminster*  haU.«— 
And 

A  Message  was  sent  to  the  House  of  Cons«- 
mons,  by  the  former  DMssengers,  to  acquaint 
them  therewith. 
1  Ordered,  That  tbe  lieutenant  of  the  Tower  of 
London,  or  his  de{»uty,  do  take  back  SiouMi 
lord  Lovat,  and  brin|r  him  again  to  tbe  bar  of 
tbe  House  in  Wcstmmster-hall,  to-morroWy  at 
eleven  of  the  ckNsk  in  the  fomow. 
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im 


Tbb  Sbtbhtb  Day* 

3%iirsd!ay,  March  10, 1746-7. 

Abtiit  de?  en  of  the  doek  m  die  foranooD  the 
hoieda  and  otheri  eeine  from  the  chenber  ef 
mrlieMit,  io  the  tene  order  as  on  the  FSrat 
Day,  into  Wcatmiiisler-hall ;  where  the  Cooi* 
nMnM,  and  their  Managen,  were  in  the  aaata 
prepared  for  them  reopecdTeljjrt  as  before :  and 
the  Lordi  took  their  plaeea  in  the  CkNnty  and 

sward  ii    " 


the  Lord  High  Stet 

Lord  SigkStemwrd.  The  Heoae  hi 
If  it  your  lordahipa*  pleaanrai  that  the  jodgee 
hafe  Mve  to  be  oa?eied  f 

Lordi.    Ay,  ay. 

Then  the  Segeant  at  Anns  made  Proda- 
mation  for  nlenoe  u  oaualt  and  afterwaxds  the 
JbBowJBg  Proclamatioo ; 

Smjmmt  el  Anm,  OyeB,Oyei,Oyea!  lien* 
tonaoft  ef  the  Tawer  of  London*  briar  foith 
;yoiir  priaoner  Simon  lord  Lor  at  to  the  bar, 
pomiant  to  the  order  of  the  Renaeof  Loida  to 
yon  directed. 

The  Ikputy  Goremor  of  the  Tower  brooght 
the  Priaoner  to  the  bar,  in  the  like  foim  as  be* 
fore;  and  then  he  kneeled  down. 

X.  H.  S.  Yonr  lordship  may  rise. 

The  Segeant  at  Arms,  by  direction  of  the 
liord  Hiffh  Steward,  made  another  prochuna- 


L.  H.B.  Simon  bird  Lerat,  when  yonr 
lordship  waa  last  at  thb  bar,  I  aeouatnied  yon, 
ifant  3ronr  peenhad  fonad  yen  Guihy  of  the 
Mghtfeaaen  wherref  .yea  stand  impeached, 
hj  ttcaaa  wiicraef  yen  are  oonfided  of  that 
hyh  tinaasii ;  and  I  am  now  to  ask  yonr  kird- 
ahip,  what  too  have  to  eay,  why  Judgment  ef 
Death  slmNd  net  pam  npon  yon,  aemduigto 
lawf 

Lord  Lomt.  My  lords,  I  am  very  aony  I 
gnve  yonr  loidahipa  aa  mneh  tranble  in  my' 
trial;  and  I  give  jpon  amillkm  of  thanks  for 
yonr  beu^so  jgood,  In  yonr  patience  and  atton- 
depoe,  whilst  It  lasted.  I  thought  myself  very 
much  loeded  by  one  Morray,  who,  your  loni> 
ahipa  know,  was  the  bittertat  of  klenoe  there 
waa  affaiost  nie.  I  have  since  suffered  by  ano- 
ther Bir.  Murray,  who,  I  must  say  With  plea- 
rare,  is  an  honour  to  his  country,  and  whoae 
doqoence  and  learoiDg  ia  much  Iwyond  what 
la  to  be  esprcased  hy  an  ignorant  man  like  me. 
I  heard  him  with  pleasure,  though  it  was 
n|pdnst  me.  I  have  the  honour  to  be  his  tda- 
tMw,  though  perhape  he  neither  knows  it,  nor 
enlnestt.  I  wish,  that  hia  being  bom  in  the 
•ovth  may  not  hinder  him  from  the  preferment 
that  his  merit  and  learning  deserves.  Till  that 
ysntleman  epeke,  year  kirdehipa  were  Inclined 
to  grant  my  eameet  re^ncat,  and  allow  me  fur- 
ther time  to  brin^  up  witoesses  to  prove  my  in* 
noeenee ;  but,  it  seems,  that  has  been  over- 
vnled.  All  now  that  1  have  to  say,  is  a  litde 
in  vindication  ef  mv  own  character.  I  was 
feinted  out  by  the  honourable  Managers  as  a 
most  tnveusatoenensy  of  the  royal  fomily  now 


dpon  the  throne,  and  the  mosi  lealously 
attached  to  a  famtl  v  that  ia  not  like  to  come 
upon  the  throne.  My  brds,  I  humbly  beg, 
that  your  kNrdshipa  will  take  notice,  that  my  at- 
tachment to  the  fomily  of  Hanover  ia  mroved 
without  conteat,  after  the  great  services  I  have 
done.  I  was  honoured  by  the  king*a  fovour 
and  countenance,  that  made  me  so  naturally 
and  gratefully  attached  to  his  person  and 
family;  and  aa  I  was  for  twelve  years  in  Ger- 
many, almost  every  day  in  convermtion  with 
his  miycety  and  his  fomily,  I  thought  It  neces- 
sary to  know  the  history  ef  his  fomilv  ;  and  I 
read  it  very  particularly ;  both  the  pnUio 
and  private  hietory  ef  it :  and  1  must  say,  that 
smoe  your  lordships,  and  thia  nation  in  gcneiml« 
thounhtlktofaaveakuig  from  Germany,  yon 
oould  not  have  chose  one  from  a  more  iUostneua 
House;  so  great,  that  several  emperors  of  Ger* 
manv  have  beoi  elected  from  out  of  that 
family ;  and  they  alwaya  behaved  with  great 
dislinctkMi,  both  in  the  wars,  and  m  their  own 
eonntry.  f  will  only  give  onerlnalanee  ef  that, 
which  I  had  from  asy  dear  nsasterthe  laM 
Wag*!  own  mouth  (of'^glorioiia  memory).  I 
heard  him  eay  this  to  the  emperor's  envoy, 
afler  the  ampa  of  Belgrade^  when  the  envoy 
toM  him.  That  there  were  40,000  Janissarisn 
killed  upon  the  apot !  «<  Why,  aaya  he  to  the 
envoy,  I  ahall  be  verr  glad  crit ;  but  f  know 
the  natnraefthoeeanimala:  if  40,000  eftheaa 
are  kUled  at  night,  in  the  very  phwe  ef  thosn 
that  are  killed  40,000  will  nse  up  the  next 
morning.  I  have  had  experience  of  the  waf 
withtheTbrin:  Iwae  with  5,000  of  my  own 
men,  at  the  riegeof  Bnda:  and,  I  helievoi 
they  will  do  me  the  justioe  to  eay,  that  both  i 
ana  my  men  behaved  aa  we  ought  to  havn 
done."  Thia  ahewa,  my  lorda,  that  I  alwayn 
had  a  hme  notion  of  the  greatness  and  illnstra* 
tkin  of  the  fhmily  of  Hanover.  I  gave  aignal 
prsoftefitin  the  year  1715;  and  I  beg  your 
lordships  Will  indulge  me  to  repeat  a  htfle  of 


what  oaased  at  that  time,  beeeuae  there  am 
several  lorda  here  that  were  not  then  bom.  My 
lords,  when  I  came  into  En|[tend,  in  the  year 
1714,  my  design  wee,  that,  with  the  amjatanen 
of  my  friends,  the  bte  duke  of  Argyll,  and  th« 
prssent  duke,  f  should  endeavour  to  get  my 
remission,  to  go  down  into  mv  own  country, 
to  endeavour  to  recover  my  fortune,  and  to 
serve  the  government  faithfully,  in  what  I  was 
able.  In  thia  aituation  I  waa,  when  my  lord 
Marshal  set  up  the  Pretender's  standard  at 
Aberdeen.  It  did  much  alarm  theeourt.  I 
was  sent  for,  and  particularty  spoken  to  bf  the 
earl  of  Sunderland,  and  m  v  lord  Townmend, 
who  were  alwavs  my  friends.  My  lords,  thin 
present  duke  of  Argyll  was  so  geoerooa,  that 
be  would  follow  hia  brother  to  Scotland,  and 
expose  hie  Hfe  as  a  volunteer ;  and  he  suffored 
by  it ;  for  at  the  battle  of  Sberiff-Muir,  he  bad 
a  ball  went  through  his  side  and  arm,  and  had 
almost  lost  his  life,  if  it  had  pot  been  by  thd 
extraordinary  skill  and  diligence  of  one  Mr. 
Mac  Gill,  a  surgeon,  who  attended  him*. 
When  he  went  down, 'he  toM  me,  Dear  Lofu^ 
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jr^mmiuldoymirbettforosMw;  awl  I4e* 
sire  yoQ  owy  mtel  DM  ID  Badesooh,  with  all  the 
men  yon  can  get  together ;  and  I  will  gather 
all  the  men  I  caa  in  Argylfaihtre,  and  oMet  you 
there.  1  went  dewn  on  honNsbaok,  and  he 
went  down  poet*  Before  I  cane  to  my  own 
ooantrjTt  1  found  that  the  rebeb  were  got  to* 
gather  in  Taatnombera;  and  as  Invemem  was 
ibe  great  eapital  of  all  those  parti»  my  lord 
Maraiial  leaolved  to  send  S,000  men  to  reinforce 
the  garriaen  of  lDvernem»  thai  it  might  not  he 
mriNrised.  The  Mac  Jntoshss  and  the  Mac 
DoosJds  were  gathered  together,  in  order  to 
go  to  InTcmem.  When  1  romid  it  was  impos- 
■ibie  for  the  earl  of  Ilay  to  come  with  his  men 
ftoa  Argy llshif«»  I  rasolted  to  distinguish  my- 
9^  efen  thooffh  by  &  desperate  stroke.  I  had 
gathered  togeUmr  SOO  men  at  Stratharrick ; 
with  these  I  marched  to  Inremess,  and  infested 
it.  Sir  John  Mao  Keozie,  the  then  gor emor, 
liad  1,000  men  in  the  town ;  so  i  found  there 
was  nothing  for  it  but  boldness.  1  sent  a 
Bsessage,  which,  indeed,  looked  like  a  French 
gasconade,  that  I  would  bfow  him,  and  his 
l^arrisoa,  and  the  castle,  and  the  strong  steeple, 
into  the  air,  if  they  did  not  sorrender  to  me  be* 
fMe  10  o'clock  the  next  day ;  though  I  had 
not  two  pounds  of  powder.  At  the  same  time, 
1  sent  a  parW  of  men,  in  which  was  a  prettv 

Ktleman  of  skill,  one  captain  Rom,  the  laird's 
hen  Whether  sir  John  Mac  Keozie  heard 
tbia  ofOMiight,  i  can't  tell ;  but  he  enquired, 
if  I  was  fully  resoWed  to  attack  the  town.  He 
told  him  positively,  that  I  was.  Savs  he,  If 
Simen  be  there,  he  is  a  desperate  foUow ;  I 
believe  I  must  leave  the  town  to  him:  and 
accordiogljr,  he  ran  off  that  night,  with  all  his 
men.  Tms  I  did,  my  lords,  bmre  any  of  the 
loyal  clans  to  this  govenment  were  raised. 
4nsr  this  they  were  plessed  to  dedare  me 
geneml  of  the  king's  forces  there.  When  I  got 
together  near  8,000  men,  of  which  1,000 
were  mv  own,  I  resolved  to  attack  lord  Sea* 
forth,  who  was  coming  with  9,500  men,  to  Join 


sir  John  Mac  Kenzie,  at  iDvemem,  or  to  fight 
mn  of  the  rebels,  that  should  meet  htm :  be 
called  them  ao.  He  stood  his  ground  till  I 
oame  within  half  a  mile  of  him.  I  drew  up 
the  little  army  1  had  in  pretty  good  order, 
being  an  officer  for  many  years  Mfore :  ami 
I  can  sav  to  your  lordshifNi,  that,  I  believoi 
I  am  the  oldest  officer  in  commission  in 
Great  Britain;  for  fiAy  yeara  ago  I  was 
oaptain  of  grenadiersen  king  William'*  army. 
They  were  the  Sotberhmd  men,  lord  Ray's 
men,  and  some  of  the  Grants  and  Mooros: 
Bot  when  1  came  to  march  up  the  hill  to 
attack  lord  Seaforth,  I  had  none  followed  me 
but  the  Monroe.  When  they  found  I  was  come 
within  sight  of  them,  they  made  a  precipitate 
rrtreat  to  a  bridge  that  was  near  them,  over  a 
river :  and  afterwards,  by  lord  President's  ad* 
vice,  who  was  then  in  the  army,  lord  Seaforth 
<iame,  and  sobinitted.to  me,  as  general  of  king 
George's  forces,  promising  immediately  to  lay 
down  his  arms ;  which  he  did.  This  submis- 
waa  brought  up  and  shewn  to  the  minis- 


try. I  then  went,  and  reduced  the  duke  of 
Gordon,  who  gave  me  the  most  ample  submis- 
skin  I  ever  rm,  to  the  king ;  and  assnraneea 
of  jfiddit^  to  him  and  to  the  government  That 
eubmission  1  likewise  shewed ;  and,  if  they  am 


not  conanmed  in  my  hoosethat  was  burnt,  they 
are  still  extant.  My  lords,  then  I  pursued  the 
rebels  from  piaoe  to  ptoce,  and  cbaaed  then 
from  hill  to  bill.  On  thie  expeditHm  I  leet  BBjy 
only  brother,  who  was  a  very  bnve  yooiig  foU 
low ;  and  I  never  left  off  porsouig  the  rtbeli 
till  the  rebellion  was  suppressed  and  eztin«- 
guished :  eo  that  1  may  fairly  say,  that  I  as- 
sialsd  to  keep  the  crown  upon  the  late  king'e 
head,  as  much,  if  not  more,  than  any  one  man 
of  my  own  rank  in  Britain.  I  had  then  se« 
veral  invitationa  to  come  to  court :  and  had 
three  letters  of  thanks  from  the  king's  person, 
by  the  hands  of  the  great  earl  Stanhope,  who 
was  secretary  of  state  then ;  in  which  he  aays, 
that  he  was  so  sensible  of  m  v  eztraordinsry  and 
signal  services,  that  ho  would,  all  hie  life,  giV4l 
me  such  OMrks  of  his  favour,  aa  would  oUigw 
all  the  country  to  be  sealons  and  foithful  to 
me.  Upon  this  I  came  to  court ;  and  I  waa 
net  disappointed.  I  believe  there  are  lerda  in 
tbia  House,  I  am  sure  there  are  a  great  asany 
yet  alive,  that  know  I  was  a  psrticohtf  »• 
vourite  of  the  late  king's ;  1  believe  more  than 
any  one  ^  my  own  rank  in  Sootland.  I  wmem 
ber  my  lord  Townshend  told  me  one  day,  who 
waa  my  partieolar  frioid,  that  1  waa  eertakdjp 
agreat  foveoriieof  the  king;  and  if  all  the  mi- 
nistry should  join  together  to  hurt  me,  that  it 
was  not  in  their  power  to  do  it;  and  tliat  ho 
wonM  do  me  all  the  serrice  he  esuld ;  aad  said« 
the  king  would  not  refuse  any  thing  he  should 
aakforme:  and  the  king,  to  my  own  certain 
knowledge,  reproached  the  Scotch  ministry, 
that  I  was  not  provided  for.  But  that  unhappy 
nation  has  been  alwa^  divided  amongst  them* 
selves,  between  the  family  of  the  Aigylls,  and 
that  of  the  Montrosses ;  so  that  they.  Knowing 
me  to  be  a  relation  and  partisan  of  the  family 
of  Amll,  they  never  would  do  any  thinff  for 
me.  At  last,  the  king  said,  be  must  do  it  nim^* 
sdf ;  and  sent  for  the  Hanoverian  minister,  and 
tokl  him.  That  he  must  immediatoly  fix  upon 
a  way  to  give  me  a  pension :  at  last,  it  was  or* 
dered  by  Sie  king's  particular  inatmctlon,  that 
I  ahould  hnvea  fetter,  or  patent  for  myself,  for 
9002.  a  year ;  which  I  enjoyed  till  now,  for  any 
thing  1  know.  Then  all  the  English  muiistera, 
every  one  of  them,  were  my  friende ;  and  they 
propoaed  that  I  ahould  go  inta  the  army.  Lord 
Caas||an,  who,  in  the  year  171#,  went  with  an 
army  into  Scotland,  sent  for  me ;  and  deaired 
me  to  bring  updOOmento  Badenoch,  toeseoit 
him  to  Inverness :  which  I  did.  They  gavo 
out,  that  the  Uighhuiders  were  to  altack  him 
in  the  wooda:  but  when  they  heard,  that  I  waa 
with  him,  with  the  best  part  of  my  elan,  they 
did  not  think  it  proper  to  attack  him.  After  hra 
Cadogan  came  to  tnveraess  he  sent  for  sir  Ro- 
liert  Monre,  who  waa  killed  at  the  battle  of 
Falkirk :  be  called  me  into  his  ckwet  with  him, 
and  told  me,^  We  are  new  fully  convinced,  lord 
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LoTBt,  that  it  Wfts  yoa,  tod  a  feir  of  the  lung^n 
friends  that  were  joined  to  you,  that  enbdued 
and  sappresMd  the  rebellion,  and  exiintanaithed 
it;  and  that  all  that  was  wrote  in  the  Uassette 
about  lorti  Satfaerland,  was  all  romance.  Now, 
I  am  so  sensible  of  th6se  serrioei  that  yon 
have  done  the  government,  that,  if  yon  will 
join  yourself  to  the  duke  of  Marlborough,  to 
the  earl  of  Sunderland,  and  to  me,  that  are 
thought  the  favourites  of  the  king,  we  will,  in  the 
first  place,  immediately  make  you  a  roajor-ge* 
Beral :  you  shall  have  a  regim  ent  of  foot,  or  dra- 
goons, and  3,000/.  a  year  pension,  during  your 
life.  My  lords,  if  I  bad  accepted  of  that  oiTer, 
I  had  now.  had  the  best  estate  m  Scotland  ;  and 
would  have  been  lair  for  being  one  of  the  Geld- 
marshals  of  England,  being  the  oldest  officer : 
But,  my  lords,  >  the  condition  was  too  severe  ; 
and  I  had  rather  never  have  any  being  than  be 
ungrateful.  The  late  duke  of  Argyll,  I  mean 
this  duke  of  Argyll's  father,  who  was  one  of 
the  greatest  men  that  has  been  in  onr  country 
ibrmany  ages;  he  was  a  father  to  me^  and 
protected  me  as  his  own  child ;  he  got  me  two 
remissions  from  king  William ;  and,  as  he  was 
carrying  another  remission  in,  to  be  signed  by 
t|oeien  Anne  (king  William  to  my  misfortune, 
having  died  that  year),  he  found  the  door 
shut;  that  is,  he  lound  that  three  men  had 
turned  out  all  king  William's  friends,  of  whom 
'he  was  one,  and  the  duke  of  Queensberry,  and 
•ev^ral  others;  and  that  she  brought  m  two 
families,  the  duke  of  HamHton,  and  the  mar* 
qnis  of  Atbol,  whom  she  made  a  duke:  and  to 
please  him,  with  whom  my  family  unfortu- 
nately had  a  quarrel  about  an  estate;  to  please 
him,  1  say,  she  put  l^OOO/.  upon  my  head, 
which  was  1,0001.  more  than  ever  was  usual. 
Sol  told  the  duketif  Argyll,  that  I  had  nothing 
tor  it,  but  to  go  to  Hanover,  and  there  to  live 
and  die  with  fidelity  to  the  duke  of  Hanover. 
He  told  me,  that  he  was  well  assured,  that  the 
duke  of  Hanover  would  be  glad  to  receive  me ; 
but,  as  he  was  then  declared  the  Protestant 
heir,  and  that  succession  depended  much  upon 
the  good  will  of  queen  Anne,  he  must,  upon  her 
desire,  be  obliged  to  send  me  back  to  England ; 
and  tliat  he  did  not  know  a  safe  way  for  me  but 
to  go  to  France,  because  we  were  at  war  with 
them  then.  And  that  was  the  first  thing,  my 
lords,  that  obliged  me  to  go  to  France,  which 
was  the  foundation  of  my  misfortunes.  Now, 
my  k>rds,  after  what  I  Jbave  told  you,  I  must 
humbly  submit  it  to  ^our  k>rdsbips,  whether 
von  do  not  think  it  is  improbable,  that  1  should 
he  an  eoem^  to  king  George,  and  Jiis  family.: 
I,  that  received  more  marks  of  favour  from  the 
hiterking  George,  than  any  subject  in  the  north ; 
I,  that  got  my  esUite  settled  in  his  time,  both 
hy  the  House  of  Commons  and  Peers ;  I,  that 
expected  never  to  be  out  of  favour  with 
the.'govemoDent,  being  very  zealous  to  pro- 
mote anything  that  was  for  the  good  of  it.  My 
lords,  I  commanded  a  Highland  company  for 
fifteen  yeun^  as  their  colonel :  and  the  country 
can  testify,  that  there  was  no  depredation,  theft, 
fr  robbery,  committed  there  during  that  tune  : 


I  took  twenty-five  Higblaiid  robbers  in  the 
Highlands  in  one  nigh^  and  brought  them  all 
(prisoners  to  the  Tolbooth  of  Inveruen.  I  con* 
tinned  to  act  in  the  manner  that  general  Wade 
from  time  to  time  ordered  me.  1  own  I  did  not 
expect,  that  he,  who  reviewed  my  company 
e^er^year,  and  called  it  the  best  company  that 
he  ever  saw  in  bis  life — I  must  make  the  lords 
laugh  upon  that  occasion :  He  told  me^  that 
Mr.  Pulteney,  now  earl  of  Bath,  said,  in  the 
House  of  Commons,  that  he  knew  old  Lovat 
very  well ;  that  he  would  never  have  a  com- 
pany but  in  his  pocket :  and  now  I  can  tell  him, 
thai  he  did  not  apeak  troth.  General  Handa- 
side  was  present,  and  his  brother,  wbo  u  a 
veiy  pretty  gentleman,  when  he  declared,  that 
be  never  did  see  such  a  fine  company  in  any 
country  that  he  was  ever  in :  and  he  appealed 
to  the  two  Handasides,  and  the  other  officers 
that  were  there,  whether  it  was  not  true ;  and 
they  all  agreed  in  it.  So  that,  my  lords,  after 
this,  1  very  little  expected,  that,  without  ever 
blaming  me,  or  imputing  any  crime  to  me,  my 
commission  should  be  broke ;  and  not  only  so, 
hut  that  I  should  be  ordered  to  keep  400  men 
from  it  in  the  country,  to  be  put  into  another 
company,  to  make  up  a  regiment  that  general 
Wane  procured  for  his.  favourite  colonel  Du-^ 
rore.  BIy  lords,  1  was  certainty  much  out  of 
'  humour  to  see  myself  so  used ;  but  1  never 
imputed  it  to  the  king,  nor  to  his  prime  mmister 
sir  Robert  Walpole,  afterwards  earl  of  Orford. 
And  this  is  all  the  grounds  of  my  being  out  of 
temper,  or  that  they  can  lay  hold  of,  to  say  1 
was  against  the  govemmept.  So,  ^fter  what 
I  have  told  your  lordships,  and  the  manner  that' 
I  have  been  used,  1  hope  your  lordships  wilt 
not  think  1  was  capable  of  any  malicious  de- 
sign affainst  the  government.  And,  indeed,  it 
was  a  loss  to  the  government  more  than  to  me, 
that  my  company  was  broke,  because,  if  I  had 
commanded  the  Highland  company,  aa  I  did 
for  15  years,  the  country  had  been  ptaoeable, 
and  there  had  been  no  relieUion. 

Lord  High  Steward,  My'  lord  Lovat,  I 
most  put  your  lordship  in  miud  of  the  ouestkm 
I  asked  you,  Whether  yon  have  any  tiimg  to 
ofier  in  arrest  of  judgment? 

LonI  Lofoat,  Whatever  way,  I  may  be  over- 
ruled, 1  will  say  to  my  dying  hour,  that  1 
have  met  with  the  greatest  hardships  ever 
practised  in  Britain  ;  and  1  still  insist,  that  I 
shall  get  the  benefit  that  all  subjects  have  a 
right  to,  of  adducing  witnesses,  that  may  be  for' 
the  safety  of  their  lives  and  interests. 

X.  H,  S,  Your  lordship  has  heard  the  opi- 
nion of  the  Lords  already. 

Lord  Prmdent.  I  move  your  lordships  to 
adjourn  to  the  chamber  of  parliameot. 

X.  H,  S,  Is  it  your  lordships'  pleasuie  to 
adjourn  to  the  chamber  of  parliament? 

Lords,  Ay,  ay. 

L,  H.  S,  This  House  is  adjommed  to  the 
chamber  of  paritament. 

Then  the  Lords,  and  others,  returned  lo  the 
chamber  of  parliament,  in  the  same  order  they 
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««iDe  dowfe:  Aid  the  Boose  hmg  fbertre- 
■ufned,  ' 

The  praoeedfBigf  entered  in  the  Jonrnal  of 
the  19111  of  March,  1715»  m  relation  to  the 
giving  of  judgment  against  George  earl  of 
Wtntoun,  was  read :  Which  being  done, 

Their  lordships  were  informed,  That  the 
Commons,  with  their  Speaker,  and  the  mace, 
were  at  the  door :  Whereapon  they  were  called 
in :  And  Mr.  Speaker,  at  the  bar,  said, 

My  lords  ;  The  knights,  citizens,  and  bor- 

Etsses,  in  parliament  assembled,  did,  at  this 
r,  in  the  name  of  themselves,  and  of  all  the 
Commons  of  Great  Britain,  impeach  Simon 
lord  Lovat  of  High-Treason,  and  exhibited  Arti- 
x\99  against  him,  and  have  made  good  the 
same :  1  do  therefor^,  in  the  name  of  the 
knights,  citisens,  and  burgesses,  in  parliament 
'assembled,  and  of  all  the  Commons  of  Great 
-Britain,  demand  judgment  of  yonr  lordshios 
4M(U08t  Snnon  lord  Lovat  for  the  said  high- 
treason. 

And  they  being  withdrawn. 

Ordered,  That,  when  judgment  shall  be 
pionouneed  against  the  said  lord  Lovat,  it  he 
Ike  same  as  was  pronounced  agamst  the  late 
curl  of  Wintoon. 

Then  the  House  was  again  adjourned  into 
Westminster-hall :  And  the  Peers,  and  others, 
went  down  in  the  same  order  as  before  ;  and 
the  Peers  being  in  their  places,  and  the  Lord 
Biffh  Steward  in  his  chair,  and  the  Commons 
and  their  roanaffers  in  the  seats  prepared  for 
them  respectively ;  the  House  was  resumed  : 
^And.the  Serjeant  at  Arms  made  proclamation 
for  silence,  as  nsual. 

Lord  High  Steward,  Mv  lord  Lovat,  a»  some 
tinie  has  intervened  since  i  last  asked  you  the 
4|iic8tion,  Whether  you  had  any  thing  to  offer 
in  arrest  of  judgment,  I  am  now  to  ask  yon 
«gain,  whether  jjou  have  any  thing  to  say, 
trny  judgment  of  death  shonld  not  pass  upon 
you,  according'  to  law  ? 

Lord  Lovat.  No :  I  have  said  all  that  1  had 
-to  say ;  'and  beg  yonr  lordships'  pardon  for  the 
rude,  long  discourse  1  made  to  your  lordships. 
1  had  great  need  of  my  cousin  Murray's  elo- 
quence for  half  an  hoar,  and  then  it  wonki  have 
lieen 'more  agreeable. 

.    Proclamation   was  made  for  silence,    as 
^nsual. 

Lord  Sigb  Steward,  Simon  lord  Lovat ; 
Yoti  have  been  tmpeaohed  by  the  Commons  of 
^Ovent  Brttain,  in  parliament  assembled,  of 
^  4ftigli- treason,  eharged  open  you  by  particular 
Articles,  containing  different  spedes,  and 
Taiious  overt  acts,  of  that  treason. 

To  these  Artioics  your  lordship  thought  fit 
to  put  in  an  Atiswer,  amounting' to  ^general 

ea  of  Not  Guilty  to  the  whole ;  and,  after  a 
g  and  inputial  trial  u|ion  the  clearest  and 
flDost  eonyincing  evidence,  against  which  you 
nfferad  -no  demce  by  witnesses,  your  peers 
'ksjve  mianimoiiily  found  you  Guilty. 
VOL.  XVIIl. 


.What  remains  is  the  disagreeable,  but 
unavoidable,  part  of  proceeding  to  thatjud*^. 
ment,  vi^hieti  is  the  necessary  consequence  of 
sucl)  atrocious  crimes.  Happy  had  it  been  for 
your  lordship,  if  before  you  enp^iged  in  them, 
you  had  suffered  the  terrors  of  that  consequence 
to  hav^e  their  due  weight,  when  the  sacred  ties 
of  your  allegiance,  and  your  patijs,  were  not 
atrong  enough  to  restrain  you. 

In  this  proceeding,  the*  zeal  and  dutiful  af- 
fection of  the  Commons  to  his  majesty,  and 
their  country,  and  the  justice  of  the  House  of 
Peers,  have  shone  foith  in  their  full  lustre. 
The  Commons  found  your  lordship  to  he  one  of 
the  principal  conspirators,  who  contrived  «d3 
carried  on  the  late  detestable  rebellion,  to  de- 
stroy our  religion  nud  liberties,  and  to  subvert 
that  legal  settlement  of  the  crown  in  his  ma- 
jesty, and  his  royal  family,  under  which  atone 
we  can  lire  free  and  happy . 

They  rightly  judged,  that  this,  which  is  the 
common  cause  of  all  the  people  of  Great  Bri- 
tain, ought  to  l^eprosecuted  by  the  united  voice 
of  the  people:  That  it  became  them  to  investi- 
gate and  lay  open,  in  full  parliament,  the  source 
of  those  calamities,  whicn  we  have  lately  suf- 
fered, and  the  deep-laid  and  long- meditated 
conspiracy,  in  which  your  lordship  had  so 
considerable  and  so  flngitions  a  parL  They 
rightly  judged,  that  no  judicature  was  equal  to 
such  an  important  proceeding,  but  this  high- 
conrt,  on  whose  penetration  and  justice  they 
relied,  and  before  wliom,  in  this  great  assem-^ 
hly,  public  and  indubitable  satisfaction  might 
be  given. 

Before  yonr  conviction,  1  have  spoken  to 
your  lordsntp  upon  a  presumption  of  your  in- 
nocence ;  but  now  I  am  hound,  by  the  nnani- 
motts  decision  of  my  lords  yonr  peers,  to  take 
the  evidence  against  yoa  to  be  true,  and  to  ad- 
dress myself  to  you  as  a  guilty  person. 

Your'lordship  has,  in  your  Answer,  endea* 
voured  to  avail  yourself  of  former  services  to 
his  late  majesty,  and  the  Protestant  Succession, 
which  you  have  this  day  enlarged  upon  at  the 
bar.  How  unfortunate  have  you  been  in  re- 
ferring back  to  such  cancelled  merit,  since 
thereby  you  have  furnished  an  opportunity  to 
the  Commons,  to  shew,  for  how  long  a  track  of 
time  yon  have  conceived  and  nureed  up  this 
treason  in  your  heart!  Whatever  your  pre- 
tences were,  so  infocted  wss  your  mind,  ana  so 
forward  yonr  zeal,  in  the  cause  of  tliat  Pre^ 
lender,  whom  you  had  then  abjured,  as  to  en- 
gage in  that  rash  and  weak  attempt  from  Spain, 
in  his  late  majesty's  reign;  Yet,  at  or  very 
near  that  time,  it  appears,  by  the  evidence  fouC 
of  which  every  observation  I  will  make  snail 
naturally  arise,)  you  were  soliciting  or  accept- 
ing favours  and  trusts  from  that  very  govern- 
ment, which  yon  had  thua  engaged  to  destroy. 
What  nse  did  you  make  of  tlMse  trusts f  The 
instance  of  Roy  Stewart,  now  an  attainted  re- 
bel, spMks  it  too  plainly.  Whilst  you  were 
sheriff  of  the  shire  of  Inverness,  the  largest 
county  in  Scotland,  and  one  of  the  greatest 
conseqetDce.  yousuffcTed  that«)'rmmaVin  the 
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at  17Sr>,  to  EBcapB  out  of  your  public  priMn  ( 
rloiircd  bim  aiierwarJs  in  jour  own  bousei 
en  cbarged  bim  nilb  oieasagea,  and  usa- 
nces of  fidelity,  to  tlie  Preteuder ;  and  to  pro- 
re  tor  yoa  ■  coiumisEion  ol'  lieuieoint-gene- 
I,  and  a  mock  title  of  honour,  trom  tbat 
(tended  prince. 

If  auj  tiling  could  surpdss  this  treachery,  it 
ibe  association,  whicli  your  lordship,  logg- 
er with  six  mother  perioni,  U|{ued  and.ieileJ, 
d  sent  to  Home  and  Paris,  by  Drummood  of 
icbaldie,  in  the  beginning'  of  1740.  The 
bstaiice  of  this  was,  to  assure  the  Pretender, 
liom  you  always  called  your  lawful  kiug',  of 
lur  readiness  lo  appear  openly  io  arms  for 
I  service  ;  and  to  solicit  an  invasion  from 
■ance  against  your  natire  country,  to  support 
is  desperate  design. 

It  ibuuld  seem,  by  the  evidence,  tbat  the 
reign  enemies  of  Bnlain  were  less  forward  in 
is  measure  to  disturb  her,  than  her  degene- 
te,  uDUfttural  MnB,  Whether  that  reluctance 
oceeded  from  a  distrust  of  so  false  a  set  of 
en,  or  from  a  eonvictiDD,  that  the  body  of  this 
eat  psople  was  not  to  be  shaken  in  their 
yalty  lo  a  kio^,  wlio  possesses  the  throne  by 
e  most  righltul  tiile,  and  governs  them  in 
slice  end  mercy,  according  to  their  laws  and 
institution  ;  in  either  case  tbey  were  fn  (be 
;hr.  What  dependence  c^uld  the  court  of 
ranee    have    on    a  few  abandoned  traitors? 

iiude  a  brave,  «  free,  and  a  happy  people,  to 
ek  Ifaeir  own  slaver^  and  ruin  1 
From  this  time  lill  Ibe  year  1T43,  the  con- 
iracy  lingered  in  ili  progress,  though  great 
Torts  appear  lo  have  been  made  to  render  it 
ore  flxlensive,  and  more  fbrmidabie.     Then 

bappeoed,  as  il  always  has  happened,  tbat 
hen  France  saw  such  aa  enterprize,  whether 
icoessful  or  not,  might  be  made  a  convenient 
igine  of  her  own  politics,  that  court  set  about 
I  invasion  in  earnest.  Great  preparatioas 
ere  rmde,  and  ready  at  Dunkirk;  but  the 
'ovidence  of  (iod  disappointed  theii>.  To  be 
ipable  of  proving  Iransaiitions  nf  this  kind  liy 
net  evidence  in  the  Ibrmsof  law,  is  not  com- 
on,  nor,  in  the  nature  ofthe  thing,  ordinarily 

be  expected.  Put  this  the  vigilance  of  the 
ommoofi  has  effectually  done,  to  the  convic- 
>D  of  all  well-intentioned  iiersuot!,  and  to  ihe 
lame  and  confusion  of  those,  who,  though 
ley  believed,  and  perhaps  kneiv  it  themselves, 
ere  induslrioug  lo  propagate  a,  pernicious  iu- 
edulity  iu  others. 

Thus  the  Comoions  have  traced  and  brought 
iwo  ihe  aeries  of  the' conspiracy  to  the  re- 
larkable  mra  of  July,  1745,  wheu  the  eldest 
>n  of  the  Pretender  lauded  in  Moidarl, 
irted  by  any  foreign  troops,  unattended,  and 

The  appearing  rashness  of  ibis  aliempt  gai 
K  to  some  apprehensions,  some  mii^ivinga, 
I  Ibe  breasts  ol  ysur  lonlshifi,  and  your  fel- 
w- conspirators,  proceeding  trom  a  concern, 
M  for  Ibe  itisg,  «t  for  your  country,  but  for 


Toor  own  private  intereet  and  lafetj,  A 
French  inrasino  bad  been  long  solidlet,  t 
French  force  wu  depended  on,  to  secoie  jon 
against  the  just  vengeanco  of  your  Diliri 
country ;  and  the  failure  of  that  damped  jioui 
hopes,  and  produced  your  expressions  ol  iii» 
appointment.  However,  such  was  yaar  ze>I 
that,'  in  this  rash  enterprize,  your  lonULij 
joined ;  not  indeed  personally  (ibis  you  oftei 
excused,  complaining  of  your  Inlirmitiei),  bu 
by  sending,  or  ralhet  forcing  out  your  cIsd 
arid  committing  every  other  species  of  lb 
h1acke«t  treason,  which  the  Articles  of  Im 
peacbroeot  have  chained  upon  you. 

Permit  me  to  stop  here  a  little,  and  lamcD 
the  conditioQ  of  part  of  this  united  kingdom 
happily  uniled  in  interests  both  civil  and  rcL 
gioUB ;  happily  uniled  under  the  same  gndou 
monarch,  ana  Ihe  same  public  policy.—Am 
yet  the  common  people,  in  some  of  ilie  remMi 
northern  counties,  ate  still  kept  in  such  a  mi 
of  bondage  to  certain  of  their  felbw-iubjedi 
who,  contrary  to  all  law,  and  every  trae  prio 
ciple  of  government,  have  erected  thenud'c 
imo  petty  tyrants  over  them,  as  to  be  liable  ti 
he  compelled  into  rebellion  against  their  lanfa 
sovereign,  under  the  peril  of  fire  and  skhJ 
Astonishing  it  is,  that  such  a  dangerous  errfl-ii 
governmeni,  sucli  a  remain  of  barbarism,  shouli 
have  subsisted  so  long  io  any  quarter  of  ilu 
civilized,  well-governed  island.  Bui,  sicti 
such  is  the  mistorlnne,  let  it  be  accounted  on 
good  fruit  of  this  inquiry,  that  it  has  sppeim 
in  ibis  solemn  manner.  The  knowledge  of  tLi 
disease  shews  Ibe  way  to  the  cure ;  and  it  all 
aloud  for  a  remedy. 

This  usurped  pnwer  was  aadaROOsIy  mail 
use  of  over  your  clan.  It  is  true,  your  loni 
ship's  activity  io  exerting  it  rose  and  fell,ii 
proportion  to  the  appearancel  of  the  good  o 
Md  success  of  the  Pretender'u  cause;  ki 
aAer  the  advantage  gained  by  the  rebels  i 
Preslon-Pans,  which  you  vainlT  called  "t 
victory  not  to  be, paralleled  in  history," ym 
thought  it  time  lo  thrniv  off  the  mask ;  >d<1 
with  less  caution,  to  espouse  a  parly,  hM 
you  then  hoped,  might  be  espoused  wilb  im' 
puoity. 

1  torbear  to  enumerate  the  many  overt  icti 
of  your  IreOBOD.  It  would  be  tedious  to  llii< 
assembly,  who  have  hevd  them  so  muct 
belter  from  the  witnesses,  and  from  llie  re- 
capitalation  of  the  managers.  It  voulit  ^ 
grievous  lo  your  lordship,  if  your  heart  is,  bj 
this  time,  touched  wilh  any  remorse  tor  jooi 
guilt.  But  one  thing  I  cannot  help  oborrvi:^ 
upon, — the  excuse  you  exprenly  made  fur  diii 
traitorous  conduct,  even  alter  you  were  li^o 
prisoner;  to.nlticli  you  havelbisday  artfii'lj 
endeavoured  to  give  a  different  luni.  ^H 
asked,  how  you  could  act  such  a  part  sgajast* 
government,  from  which  you  bad  recei'™ 
many  favours?  Your  lordahip's  tliioer  Wi 
"  That  it  was  in  revenge  to  the  miaisuy.  ^•" 
their  ill  usage  of  you,  in  labing  «w»J  V" 
commission  of  captain  of  aa  independmlCB'' 
pany  of  Jlighlaiidfra."    An  eacnse  •'■■'''"' 
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fdte  as  if  was  profligfate.  Falg e,  because  fiome 
of  your  treasonable  practices  vrere  committed 
whilst  jrou  were  possessed  of  that  very  com- 
mission^  Profligate  it  was,  in  the  highest  de- 
gree. Is  allegiance  no  duty  ?  Are  oaths  to  hts 
majesty,  and  his  government,  no  obligation 
upon  the  conscience  f  Is  loyally  to  our  bwfol 
aovereign,  and  the  love  of  our  country,  to  de- 
pend on  the  enjoyment  of  extraordinary  fa- 
vours and  emoluments,  which  no  man  has  a 
ri^ht  to ;  which  can,  in  the  nature  of  things,  be 
cnjoyed.bnt  by  a  few ;  and  ore  in  the  pleasure  of 
^1  governments  to  confer  or  deny  ?  A  person 
actuated  by,  and  avowing,  such  principles  os 
these,  must  be  lost  to  all  sense  of  virtue,  and  of 
■hame,  and  of  every  natural,  as  well  as  dvil, 
sanction  of  society. 

Sorry,  very  sorry  1  am,  to  see  this  last  re- 
flection so  strongly  verified  by  the  proots 
•gainst  your  lordship.  It  has  appeared,  that 
you  usM  your  paternal  influence  over  your 
eldest  son,  a  youth  not  above  the  age  of  nine^ 
teen,  to  comnel  htm  to  go  into  the  reliellion  ; 
and  afterwaras  unnaturally  endeavoured  to  cast 
the  crime  and  reproach  of  it  upon  him.  Ifihis 
be  true,  it  is  an  impiety  which  makes  one 
tremble.  It  is  the  celebrated  saying  of  a  wise 
writer  of  antiquity,  and  shews  his  perfect  know- 
ledge of  human  nature,  **  That  the  love  of  our 
country  includes  all  other  social  afiections:*' 
•For  we  see,  when  that  is  gone,  even  the  ten- 
derest  of  all  aflections,  the  parental,  may  be 
extinguished  with  it. 

I  mive  said  these  things,  not  with  a  view  to 
aggravate  your  lordship's  crimes,  bdt,  as  be- 
comes this  place,  and  this  occasion,  to  rouse 
2 our  mind,  which,  there  is  resson  to  fear,  may 
ave  been  too  much  hardened,  to  a  just  and 
4eep  sense  of  your  unhappy  and  dreadful  si- 
tuation. 

Were  I  to  attempt  this  from  topics  of  re- 
ligion, I  should  be  at  a  loss,  whether  to  apply 
lo  you  as  a  Protestant  or  a  Papist.  Your 
open  profession,  yonr  solemn  oaths,  and  public 
actions,  speak  on  one  side:  But,  if  1  am  to  be- 
lieve the  evidence,  your  private  discourse  and 
/declarations  testify  on  the  other.  I  will  apply 
po  suppositions  on  this  head  particularly  to  your 
lordship  ;  but  from  hence  1  wonld  draw  an  in- 
atmctive  lesson,  which  well  deserves  the  se- 
rious attention  of  this  whole  nation,  of  what 
Important  consequence  it  is,  to  preserve  not 
jonly  the  name  and  outward  form  of  the  Pro- 
testant religion  amengst  us,  but  the  real  nni^ 
form  belief  and  practice  of  it.  Indtfierence  to 
all  religion  prepares  men  for  the  external  pro- 
fetaion  of  any ;  and  what  may  not  that  lead  to  ? 
Give  me  leave  to  affirm,  before  this  great  as- 
aemblv,  that  even  abslraoled  from  religious 
.considerations,  the  Protestant  religion  ought  to 
be  held  in  the  highest  reverence,  as  the  surest 
barrier  pf aur  civd  oonstitntion.  Ecclesiastical 
oturpation  seldom  fails  to  end  in  civil  tyranny. 
The  present  happy  settlement  of  the  crown  is, 
in  truth,  and  not  in  name  only,  the  Protestant 
SuccMSion.  And  the  inviolable  preservation  of 
that  nm  and  foadamental  law,  oMtdi 


Revolution,  whereby  every  Papist,  or  person 
marrying  a  Papist,  is  absolutely  excludetl  from 
inheriting  to  this  crown,  will,  in  fiitare  times, 
be  a  solid  security  for  our  posterity,  not  only 
against  the  groundless  and  presumptuous  claim 
of  an  abjured  Pretender,  and  his  descendfrnts, 
but  also  to  prevent  this  kingdom  from  becoming 
a  province  to  some  of  the  great  Popish  powers, 
wfio  have  so  long  watched  for  the  destruction 
of  our  liberties. 

But,  to  return  to  your  lordship :  SnflTer  mo 
to  exhort  you  with  great  earnestness,  and  in 
g^reat  charity,  to  deliberate  seriously  upon 
your  own  case,  and  to  deal  impartially  with 
your  own  conscience.  If,  according  to  the 
evidence  given  at  this  bar,  you  have  led  a  life 
of  craft,  dissimulation,  and  perfidy,  consider 
how  that  scene  has  closed;  what  desolation, 
you  have  thereby  endeavoured  to  bring  upon 
your  country;  how  fatally  it  has  ended  for 
yourself.  Consider,  that  the  sentence  which  f 
am'  obliged  to  pronounce,  may  soon  send  yon 
to  a  tribunal,  where  no  disguise  or  artifice  ean 
avail  you. 

The  sentence  of  the  law  is,  and  this  High 
Court  doth  adjudge : 

*  That  you,  Simon  lord  Lovat,  return  to.  tha 

*  prison  of  the  Tower,  from  whence  you  came ; 

*  from  thence  yoq  must  be  drawn  to  the  place 
'  of  execution ;     when  you  come  there,  you 

*  must  be  hanged  by  the  neck,  but  not  till  yoti 
'  are  dead ;  for  you  must  be  cut  down  alive  ; 
'  then  your  bowels  must  be  taken  out,  and 

*  burnt  before  your  face;  then  your  head  mu«it 
(  be  severed  from  your  body,  and  your  body 
'  divided  into  four  quarters;  and  these  must  be 

*  at  the  king's  disposal.  And  God  Almighty 
'  lie  merciful  to  your  soul  !'* 

Lord  Lovat,  My  lords,  I  hope  your  lord- 
ships  will  not  take  it  amiss,  that  I  should  let 

*  **  There  is  perhaps  no  instance  in  which 
the  diflcrence  between  our  law  in  its  solemn 
denunciations  and  in  actual  practice  is  mora 
remarkable  than  in  the  crime  of  High  Treason. 
Although  the  sentence  uniformly  pronounced 
by  the  judge,  is  one  which  it  is  never  intended 
snould  be  executed,  it  is  still  suffered  to  remain 
a  part  of  our  law.  It  r^atntf  a  just  subject 
of  reproach  to  us  by  foreigners,  and  answering 
among  oursdvea  no  other  purpose  than  at  a 
very  awful  moment  to  distract  the  reason,  and 
terrify  the  imagination  of  each  miserable  convicf| 
by  an  enumeration  of  horrible  barbarities,  which 
with  judicial  and  religious  solemnity  he  is  jold 
that  he  is  to  underg^o.  •  He  is  to  m  drawn  to 
the  place  of  execution,  and  there  to  be  hanged, 
but  not  till  he  is  dead ;  be  is  to  be  cut  dowD 
and  hb  entrails  taken  out  and  burned  while  he 
is  yet  alive  ;  his  head  is  then  to  be  cut  off^  and 
his  body  to  be  divided  into  four  quarters^  and 
to  be  at  the  king's  disposal.  Here  there  is  no  dis* 
cretion  reposed  In  the  judges,  they  are  bound  to 
pronounce  this  cruel  and  disgusting  sentenoe,  and 
all  discretion  is  transfiEtred  to  tro  executioner. 
He  is  allowed,  if  be  tbinl»  fit,  to  defeat  the  in* 
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a  know,  though  it  be  id  •  very  bubirooi 
itfuage,  both  the  affeclioD  1  had  for  hii  laU 
ijest^,  and  the  aerrice  I  did  for  him  and  hii 
iiily.  And  I  muKt  Eiy,  I  have  Ibr  that  Ihe 
timtmy  of  one  ol'  the  kiog's  erideace,  that  1 
:lated  my  BfTeotioD  to  hia  present  majetty : 


;h  i>e  his  pleasure,  omil  the  embo  veiling  al lo- 
ir, aud  it  ii  to  the  hum>Dily.of  Ihe  banyan 
it  it  is  left  to  temper  the  gaTa^e  icTerity  of 
!  len.  That  humaoity  however,  ha*  Dot 
2Q  alwaya  exerted  -,  '  there  are  lew  in- 
UkiWei,'  lays  Mr.  Jutt.  BlBckstane,  Comm, 
I.  4,  p.  377,  '  and  those  accidental  oc  bv 
egligence,  of  persons  bein^' embo welled  till 
reTiously  deprived  ofsenaatian  by  atrangling.' 
lere.are  I'bw  instances,  but  there  are  some. 

dejiends  tberefore  not  oo  the  BKgravalion 
be  found  in  ihe  guilt  of  the  offender,  bat  on 
cideotaron  the  neglect  of  the  man  who  exe- 
lea  the  sentence,  whether  severe  tonuree 
ill  constitute  part  of  the  punishmenl.  Nur 
truth  has  it  always  been  through  accident 

negligence  that  those  tortures  bave  been 
dured.  It  should  seem  tbat  in  ancient  times 
!  senteflce  was  usnaliy  ekecoted  in  all  i(s 
[OUT ;  it  has  been  so  at  no  very  remote  period, 
fiinher  indeed  back  than  tbe  rebellion  of 
45:  andrecoorsewillprobably  again  be  had 
!se  severities,  if  the  violence  and  bitterness  of 
ii  dissensions  and  inlesline  wars  should  ever 
ain  unhappily  rage  in  this  country,  and  be 
ended  with  the  same  effect  as  liiey  have  pro- 
ced  in  past  limes  and  among  other  nations, 
It  of  kindling. every  latent  spark  of  revenge 
d  cruelty  exiBlint!'  in  the  liumaii  breast." 
ipendix  to  sir  S.  llomilly'a  Observations  on 
iminal  Law,  note  F. 

Sfp  the  accounts  of  theexeenlionnf  Babing- 
1  and  otiiers,  vol.  I,  pp.  11511  cl  seq. ;  of  ge- 
ral  Ilarriiwn,  vol.  5«p.  1937;  ofMrTaivn- 
r,  p.  351,  of  this  volume ;  and  of  Catherine 
%yex,  who,  in  the  year  1726,  was  burned 
ve  fur  petit  treason,  as  mentioned  by  Foster, 
■oitn  Law,  p.  3U6. 
In  Waloot't  Case,  the  terms  of  Ihe  judgment 
;te  "  quod  per  collum  suspendatur  et  vivens 

terrau  pmsterulur  el  quod  secireta  membra 
IS  aippnlentur  et  interioi-a  sua  extra  venir< 
um  capianlur  et  In  ignem  ponautur  et  ibidi 
mburaotur :"  and  tbe  judgroeut  was  reveraed 
r  waniof  thetvorda  *  ipso  vivenle.*    See  roL 

pp.  560  et  HI). 

Ami  Ibr  more  respecting  this  matter,  see  in 
•I.  31  of  Ihe  Farliameutary  Debates,  air  Sa- 
uel  Bomilly'a  Speech  in  the  House  of  Cmd- 
001.  on  Fetvuary  17tb,  1813, 

In  treating  6f  the  different  sorts  of  punlih- 
ent  in  Scntland,  Mr.  Hume,  Commentaries, 
riatfor  Crimes,  ch'.  i;^  vol.  3,  p.  369,  mjs: 

"  The  first  and'htgheil  is  the  punishment  of 
«lh.  Wliieh  in  later  limes,  baa  alwavt 
leabflictediu  oueiraj,  tbat  of  bangiug'tiy 


Aud  I  bavB  reason  so  to  do  ;  for  wbea  hewai 
regentof  these  kingdoms,  and  his&iberwai 
in  Hanover,  be  was  so  good  ai  to  give  roit  i 
Noli  Prosequi  for  (he  great  laird  of  Mac  \a 
tosh  tbat  was  at  the  battle  of  Pr*«ton :  Am 
when  1  com|il«ned  of  the  hardships  tbedoki 


tbe  neck  on  a  gibbet,  without  any  aggrsTilin 
[if  bodily  suffering ;  farther  thaa  that  in  cue 
of  crueFand  atroriaua  murder, it  has  sometime 
been  ordered  to  strike  off  Ihe  right  hand  befor 
suspension  ;  and  tbat  in  cases  of  IreBwD, 
female  offender  perishes  by  fire,  awl  a  mm  i 
executed  wilb  many  additional  circomstiDU 
of  indignity  and  borror;  which,  however,  hi 
majesty  may  and  usually  does  reraiL  [Id  lb 
Case,  (lee  it  in  this  Colleclion)  of  Rohn 
Walt,  tried  in  August  and  September  1791 
hia  majesty  order^l  all  these  circiiroetiace)  t 
be  remitted  ;  and  directed,  that  in  lieu  uf  ibtn 
the  besd  should  be  severed  from  tlie  txnii 
when  lifeleM,  and  be  held  up  in  view  of  lb 
people.]  Bui  formerly  various  ways  of  at 
culiuu  seem  to  have  been  used,  torallhifil 
and  Blrodous  crimes,  and  more  especially  lii 
murder,  and  in  the  case  of  habitual  ihievek  an 
depredators,  the  ordinary  course  was  by  l« 
heading;  and  in  two  instances  of  atrgraiilr 
murder,  that  of  John  Dickson  of  Bdclit^tei 
A;)ril  30th  1591,  who  murdered  hi«  falhe 
and  that  of  floberl  Weir,  June  86ih  IGOi.  »li 
murdered  Kincaid' of  Warrieston,  al  Ibeii 
stigatioo  of  his  spouse,  we  had  adupled  ib< 
French  way  of  breaking  alive  on  the  wlittl 
[Tbe  doom  orders  him  lo  be  broken  alive  opoi 
a  roDJOr  wheel,  and  to  remain  exposed  iipani 
Ibr  twenty-four  hours,  and  the  roir,  iviil)  ibi 
boHy,  to  be  altenvardi  set  up  betneeo  Ldll 
and  Edinburgh,  by, tbe  place  where  the  iBunl« 
was  done.  There  is  ibis  entry  respt-oiing  it  il 
tbe  diary  of  Hobert  Birrell ;  "  Tbe  leih  c 
Juuii,  Robert  Weir  broken  on  etne  csrt  icIimI 
with  ane  couller  uf  aoe  pleuclje,  in  the  \\M 
of  Ibe  hangman,  for  murdering  of  the  guicfaxi 
ofWarristoQ,  whilk  hedidSdJulii'iao  ."J  h 
cases  of  heresy  and  witcbcral\,  (he  inciiabli 
doom  was,  to  be  burned  quick ;  and  sDnicIinw 
the  like  was  ordered  oo  convictioo  of  beaiittiij 
or  incest:  or  al  Isast,  tbe  sbborred  oSeaie' 
was  appointed  to  he  wiirrUd  at  a  Etakf,  >i' 
the  liody  to  be  burned  to  a«hes.  There  in  i 
few  inaluoces  also  of  execution  by  drovnioi.'' i 
as  in  the  case  of  Helen  Faa,  a  gypsey,  mi  m 
femaks  mora  of  the  same  tribe,  January  i^ 
1694;  in  Ibe  Case  too  of  George  SiDcf^ir, 
August  ad  1628,  for  incest  commiued  widi  1"° 
sislera ;  and  of  James  Mitchel,  Hsreh  Ist  1675, 
for  beatiality.  At  Edinburgh  this  sort  of  dooni 
seems  ordinarily  (o  have  been  carried  iota  in- 
fect, in  the  kich  (u  we  «dl  it)  on  the  norlli  i^ 


body,  this,  in  cases  of  murder,  is,  by  tatnit 
95ln  George  2d,  o.  3T,  appointed  to  be,  hy  de- 
livery ef  the  body  to  m  surgeon  for  d>sifiili<ia> 
unless  lfa«  Court  shaJI  order  it  to  be  hm  m 
qbain*.    Of  which  way  of  cxpontrs  I  &"!  *■ 
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far  High  Tnason* 


A.  D.  17i6, 
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of  Roxborgfli  p«t  ererv  day  npon  me  io  an 
audieDoe  he  was  pleasea  to  aduait  me  to,  in  hi« 
closet  at  Kensington,  he  was  so  good  as  to  say, 
that,  if  he  was  king,  he  would  defend  me 
acriiast  all  ro}'  enemies,  not  only  the  dnke  of 
Roxbargb,  but  all  my  other  enemies.  Now, 
my  lords,  when  a  man  has  but  a  very  few  days, 
in  appearance,  US  live,  what  he  says  should  be 
relied  upon,  if  there  is  not  immediate  e? idence 
to  the  contrary.  1  have  shewn  your  lordships 
my  esteem  for  the  illustrious  house  of  Han- 
orer.  I  have  shewn  my  attachment  for  my 
dear  master  the  lat€L  king,  and  my  respect  for 
his  present  majesty  ;  and  therefore  all  that  1 
hare  further  to  say,  is  most  humbly  to  implore 
yoor  lordships'  intercession,  and  to  recommend 
me  to  his  majesty  for  mercy. 

L  H.  S,  Have  you  any  thing  further  to 
offer?  J  7  B 

Loid  Lovat.  Nothing,  my  lords,  hot  that  I 
make  the  same  prayer  to  the  honourable  the 
members  and  Managers  of  the  House  of  Com- 
mons; and  that,  1  hope,  as  they  have  been 
stout,  tbey  will  be  merciful. 

I.  H.  S,  Would  you  offer  any  thing  further  ? 

Lord  Lovat.  Nothing  but  to  thank  vour 
lordships  for  your  goodness  to  roe.  God  oless 
you  ail,  and  1  bid  you  an  everlasting  farewell. 
— H'e  shall  not  meet  all  in  the  same  place 
again  ;  I  am  sure  of  that. 

L.  H.  S.  Lieutenant  of  the  Tower,  take  the 
prisoner  from  the  bar. 

Which  being  done,  proclamation  was  made 
fiT  silence,  as  usual.    , 

Tlien  the  white  staff  being  delivered  to  the 
Lord  H\\^h  Steward  by  the  gentleman  usher  of 
ti)e  black  rod  upon  his  knee,  his  grace  stood 
>ip  uncovered ;  and,  holding  the  staff  in  both 
Ills  hands,  broke  it  in  two,  and  declared  that 
ihere  was  nothing  farther  to  be  done  by  virtue 
ot  the  present  commission,  and  pronounced 
the  same  to  be  dissolved  ;  and  then  leaving  the 
chair,  came  down  to  the  wool  pack,  and  said, 
li  it  your  lortlships^  pleasure  to  adjourn  to  the 
Chamber  of  Parliament? — Lords.  Ay,  ay. 

Then  the  House  was  adjourned  to  the  Cham- 
l>^r  of  Parliament ;  and  the  Lords  and  others 
retQmed  in  the  same  order   as  they  came 

down. 

And  the  prisoner  was  carried  back  to  the 
Tower  of  liondon. 

iostance  as  long  ago  as  1630,  when  the  body  of 
George  Tillery,  convicted  of  murder,  was  or- 
dered, (( to  hang  thereaftir  in  ane  irone  cheinze, 
^uihile  he  rot  away,  to  the  terrour  and  exam- 
HI  of  utheris.'*  The  like  appointment  was 
Qiade  April  4th  1637,  as  to  John  Dow  Macgre- 
?^f  J  a  messenger,. convicted  of  theft,  robbery, 
aod  marder ;  and  December  29th  1653,  as  to 
John  Black  a  murderer ;  as  also  in  several 
'*ter  cases  of  more  than  usual  wickedness,  such 
*8t  Norcmber  32d,  1751,  that  of  Norman  Ross, 
«  servant,  who  murdered  his  mistress,  and 
^"stwt  i3tb,  1755,  Andrew  Wilson,  who 
poisoned  his  wife." 


An  Account  of  the  Behatiour  of  Simon 
Lord  Lovat,  from  thk  time  his 
Death -Waur ANT  was  delivered,  to 
THE  Day  of  his  Execution.  Bv  a 
Gentleman  who  attended  his  Loud* 
ship  in  his  last  moments, 

Though  I  was  an  eye-witness  of  the  extra  • 
ordinary  behaviour  of  this  nobleman  during  his 
trial,  I  little  thought  to  find  that  uncommon 
gaiety  accompany  him  in  his  last  moments,  f 
was  mdeed  too  well  acquainted  with  his  lord- 
ship to  imagine  be  would  shudder  much  at  the 
sight  of  death ;  hot  yet  I  expected,  that  it 
would  abate  somewhat  of  bis  natural  vivacityt 
and  reduce  him  to  a  more  serious  turn  of  mind : 
however,  neither  the  apprehension  of  pain  anil 
agony,  or  the  thoughts  of  his  speedy  dissolu- 
tion, seemed  to  give  him  any  uneasiness. 

On  Friday  the  3d  of  April,  when  the  war- 
rant came  down  for  his  execution»  and  the  gen- 
tleman told  him  he  was  sorry  to  be  the  messen- 
ger of  such  bad  news;  his  lordship  repfied 
very  cheerfully,  God's  will  be  done!  And  then 
taking  hun  by  the  hand,  drank  his  health, 
thanked  him  kindly  for  the  favour  (as  he  called 
it,)  and  assured  him  he  was  so  well  satisfied 
with  his  doom,  that  he  would  not  change  sta- 
tions with  any  prince  in  Europe.  His  lordship 
then  sat  down  with  the  gentleman,  drank  part 
of  a  bottle  of  wine  with  water,*  and  seemed 
very  composed. 

In  the  evening  he  smoked  his  pipe,  men* 
tioned  some  circumstances  relating  to  his  trial, 
and  was  very  cheerful.  About  ten  o'clock  be 
called  for  the  Warders  of  the  Tower  to  undress 
'  him,  and  while  they  were  taking  off  his  shoes, 
told  them,  he  should  not  give  them  that  trouble 
much  longer,  for  that  he  was  to  take  his  leave 
of  this  world  the  next  Thursday . 

The  next  morning,  his  lordship  ,being  in- 
formed of  the  report  that  was  raised,  of  an  en- 
gine to  be  erected  to  take  off  his  head,  said; 
*'  It  was  a  fine  contrivance;  for,  as  his  neck 
was  very  short,  the  executioner  would  be  puz- 
zled to  hnd  it  out  with  his  axe ;  and  if  such  a 
machine  was  made,  they  might  call  it  Lord 
Lovat's  Maiden." 


*  '<  As  his  lordship  has  been  often  branded 
with  the  name  of  a  drunkard  in  the  public 
papers,  I  must  do  so  much  justice  to  hi* 
memory,  as  to  assure  the  public,  that  h^ 
never  drank  more  than  two  pints  of  wine  a 
day  during  bis  whole  confinement,  and  never 
any  without  water ;  and  I  have  oflen  heard  his 
lordship  say,  he  was  never  drunk  in  his  life. 
It  is  true,  a  considerable  <|uantity  of  brandy  and 
rum  was  used  every  night  and  morning  to 
bathe  his  legs,  which  might  nrobably^ve  birth 
to  this  report ;  for  he  never  drank  a  dram  him- 
self, unless  he  was  indisposed,  and  then  he 
generally  took  a  little  burnt  brandy  with 
ittiBra."^  Note  to  the  Ot'igioal  Publiqfttioa. 
Former  Edition. 
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Be  was  very  cheerful  all  this  day,  talked  ft 
^ood  deal  of  his  awn  affairs,  and,  amongf  other 
thing;*,  said,  **  That  be  was  ooncerDed  in  all 
the  schemes  that  had  been  formed  for  restoring 
the  royal  family,  since  he  was  fifteen  years 
did ;  but  that  he  nerer  betrayed  a  private  inan 
or  a  pnblic  caase  in  his  life:  that  he  oeverahed 
a  drop  of  blood  with  his  own  band,  nor  ever 
atniCK  a  man,  except  one  youn^  nobleman, 
whom  he  caned  pobltcly  for  his  impertinence 
and  inpiety." 

Sunday.  This  morning  he  rose  pretty  early, 
and  behaved  as  usual ;  talked  for  some  time 
about  bis  family,  and  shewed  us  the  copy  of  a 
letter  he  had  sent  to  bis  son,  which  I  shall  here 
insert,  because  it  contains  his  lordship's  senti- 
ments of  religion  and  a  future  state ;  and  the 
person  who  wrote  it  for  him,  assures  me,  it  is 
an  exact  copy  of  the  original. 

A  Copy  of  Lord  Lovat's  Lbtter  to  Hif 
Son  Simon,  now  Prisoner  in  Edin- 
burgh Castle. 

"  MjT  dear  Simon ;  Notwithstanding  my 
ffreat  distress  and  affliction,  you  are  always 
vresent  with  me,  and  I  offer  my  prayers  to 
oeaven  for  you.— -You  see  now  by  experience, 
'that  this  world  is  but  vanity  of  vanities,  and 
that  there  is  no  trust  to  be  put  in  the  arm  of 
fiesh  ;  you  see  that  God's  providence  rules  the 
world »  and  that  no  man  or  family  but  must 
yield  to  it,  whether  be  will  or  not.  Happy  is 
the  man,  that,  in  all  the  cross  accidents  of  this 
life,  submits  himself  to  the  will  and  providence 
of  God«  with  sincere  humility  and  patience.  It 
b  the  blessed  Trinity,  Father,  Hon,  and  Holy 
Spirit,  that  cau  deliver  you  and  me  from  our 
present  melancholy  situation:  we  have  pro- 
voked God  by  our  sins,  which  most  certainly 
have  brought  these  troubles  upon  us :  I  do  sin- 
cerely thank  God  for  these  troubles,  because 
they  uave  brought  me  from  the  way  of  sin  that 
I  lived  nfany  years  in,  to  a  way  of  repentance 
and  humiliation,  and  instructed  me  to  follow 
my  dear  Saviour  the  Lord  Jesus  Christ,  as  I 
ought  to  do.  1  therefore,  my  dear  child,  ear- 
nestly beg  of  you,  with  the  sincere  heart  of  a 
tender  and  affectionate  lather,  to  repent  of  all 
your  sins  and  transgressions,  and  to  throw 
yourself  at  the  foot  of  the  cross  of  Christ,  beg- 
ging for  his  sufferings  sake,  which  you  know 
were  great,  to  give  von  true  repentance^  to  for- 
give your  sins,  and  be  reconciled  to  you  for 
the  Mke  of  his  blood,  that  he  shed  upon  the 
cross  for  sinners,  and  beg  of  him  to  preserve 
you  from  the  snares  of  the  devil,  the  world, 
and  the  flesh ;  which  will  be  too  many  for  you 
without  bis  divine  assistance ;  and  if  you  have 
a  true  contrition  for  your  sins,  and  are  recon- 
ciled with  zeal  and  affection  to  your  Saviour, 
yoa  will  find  comforts  that  cannot  be  expressed. 
If  you  put  your  sole  confidence  in  Jesus  Christy 
lie  will  certainly  bring  yon  out  of  all  your  trou- 
bles, and  make  you  the  happiest  lord  Lovat 
that  ever  was.  So,  my  dear  child,  I  beg  of 
yott  for  God's  sake,  for  your  own  sakei  for  vy 


sake,  and  for  the  sake  of  your  brothers  and 
sisters,  to  throw  yourself  upon  God's  mercies, 
which  have  been  ever  of  old  ;  repent  of  your 
sins,  and  live  a  sincere.  Christian,  aiid  righte- 
ous lite,  and  you  will  certainly  bring  God's 
blessing  upon  yourself^  your  family,  and  kin^' 
dred  ;  and  if  you  neglect  this  my  |Mitemal  ad- 
rice,  which  by  the  laws  of  God  and  nature  I  am 
obliged  to  give  you,  you  may  assure  yourself 
of  being  miserable  in  this  world,  and  eternally 
miserable  in  the  next.  I  know  not  yet  what 
my  fate  may  be ;  but  bless  Crod,  I  am  prepared 
to  go  to  the  scaffold  and  block  to-morrow,  if 
God  in  his  divine  will  and  providence  bath  or- 
dered it  so.  So,  my  dear  child,  do  not  be  in 
the  least  concerned  for  me ;  tor  1  bless  Gotl  I 
have  strong  reasons  to  hope,  that  when  it  is 
God's  will  to  call  me  out  of  this  world,  it  will 
be  by  his  mercy,  and  the  suffering  of  my  Sa- 
viour Jesus  Christ,  to  enjoy  everhisting  bap])i- 
ness  in  the  other  world.  I  wish  this  may  be 
yours,  and  am,  My  dear  child,  Your  affection- 
ate father,*  &c.'* 

Monday,  His  lordship  arose  abont  seven, 
and,  according  to  his  usual  custom,  called  for  a 
glass  of  wine  and  water:  upon  which  the 
Warder  asked  his  lordship,  what  wine  he  would 
please  to  have?  '<  Not  white  wine  (says  he,) 
unless  you  would  have  me  go  with  the  skitter 
to  the  block."  Fur  it  seems  white  wine  gene- 
rally gave  him  the  flux.  Some  time  after  this, 
the  Major  came  to  see  him,  and  asked  how  he 
did.  *'  Do !''  (says  his  lordship)  **  why,  I  ana 
about  doing  very  well,  for  I  am  preparing  my- 
self, Sir,  for  a  place  where  hardly  any  majors, 
ami  very  few  lieutenant-generals  go."  , 

A  certain  nobleman  came  to  see  his  lordship 
this  day,  and  asked  him  some  questions  con- 
cerniog  his  religion.  To  whom  he  answered, 
"  That  tie  was  a  Roman  Catholic,  and  wouM 
die  in  that  faith  :  that  he  adhered  to  the  rock 
upon  which  Christ  built  his  church;  to  St. 
Peter,  and  the  succession  of  pastors  from  him 
down  to  the  present  time ;  and  that  he  rejected 
and  renounced  all  sec(s  and  communities  that 
were  rejected  by  the  Church."  The  declara- 
tion of  bis  being  a  Jansenist  was  occalsioned  by 
the  same  nobleman's  asking  him,  *'  Of  what 
particular  sort  of  Catholics  ?  Are  \ou  a  Je- 
suit ?"f    "  A  Jesuit !    No,  no,  my  lord,"  an- 

*  Concerning  lord  Lovat's  conduct  to 
this  son,  see  in  the  Trial,  the  testintiouiea 
of  Chevis,  Robert  Fraser,  Hugh  Fraser  and 
Walker,  and  lord  Lovat's  Letter  to  the  Lord 
President. 

f  Probably  this  question  [if  indeed  this 
conversation' passed]  was  suggested  by  no- 
tions which  were  current  that  lord  Lovat, 
shortly  after  his  release  trom  the  Bastile,  in  the 
year  1708,  bad  received  Popish  orders,  and 
was  admitted  into  the  order  or  Jesuits.  In  tb« 
Memoirs  of  the  Life  of  lord  Lovat,  published  in 
1746,  is  related  a  brief  history  of  his  trans- 
actions, during  his  residence  at  St.  Onsers, 
under  a  religious  character,  the  whole  of  which 
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•wered  '<  be,)  I  am  a  JanseoiBt "  (Tbe  Janse- 
nists  are  great  enemies  to  the  Jesuits.)  And 
then  owned  tbat  be  was  acquainted  witb  se? eral 
in  France  tbat  were  Jansenists,  and  was  more 
intimate  witb  tbein,  than  any  other  learned  and 
religions  men  in  tbat  kingdom ;  and  upon  this 
occasion  assured  his  lordship,  that,  in  his  sense 
of  a  Roman  Catholic,  he  was  as  far  from  being 
one  as  bis  lordship,  or  any  other  lord  in  the 
House. 

Havinff  occasion  this  aAernooo  to  speak  of 
the  late  king  George  1st,  be  ga?e  bis  majesty 
a  great  character,  and  added, "  He  wa»  mV 
friend,  and  i  dearly  loved  bim."— But  we  do 
Dol  think  proper  to  insert  the  whole  conver- 
aatioo. 

Tuaday,  This  morning  be  rose  as  usual 
about  seven,  and  after  drinking  a  glass  of  wine 
and  water,  desired  one  of  the  warders  to  lay  a 
pillow  at  the  feet  of  the  bed,  tbat  be  might  try 
whether  be  could  kneel  down  properly,  and 
fix  bis  bead  low  enongb  for  the  block;  which 
being  done,  be  made  the  essay,  and  told  the 
warder,  "  He  believed,  b^  this  short  practice, 
he  should  be  able  to  act  bis  part  in  the  tragedy 
well  enough."  He  then  asked  the  said  war- 
der, if  be  thought  the  executioner  would  be 
«ble  to  take  off  bis  bead  without  backing  him  ? 
«<  For  (says  he)  I  have  reserved  ten  guineas 
in  a  purse,  which  he  shall  have  if  be  does  bis 
business  well." 

"  My  lord  (said  a  gentleman  tbat  came  to 
wait  upon  him),  I  am  sorry  you  should  have 
occasion  for  him  at  all."  To  this  his  lordship 
repli^,  **'So  1  believe  are  many  of  those  who 
were  the  cause  of  my  coming  hither,  and  for 
«ugbt  I  know,  all  of  them  will  by  and  bye. 
The  taking  off  my  bead,  I, believe,  will  do  them 
no  service ;  but  if  it  will,  God  bless  them  with 
it;  though  1  cannot  but  think  myself  hardly 
dnit  by :  In  the  first  place,  I  was  stripped  of 
evesy  thing,  and  ibigbt  have  wanted  even  the 
GomoMm  necessaries  of  life,  had  not  my  cousin, 
Mr.  William  Fraser,  advanced  a  considerable 
fum  of  money  to  general  Williamson,  and  pro- 
mised on  ceruin  conditions  to  pay  for  my  far- 
thw  subsistence.  And  then,  to  be  convicted  by 
my  own  servants,  by  the  men  that  had  been 
nurtured  in  my  own  bosom,  and  I  bad  been  so 
kind  to,  is  shocking  to  human  nature ;  but  I 
believe  each  of  them  has  a  sting  of  conscience 
oB  this  account,  tbat  will  bear  him  compan;^  to 
the  grave;  though  I  am  very  far  from  wish- 
ing either  of  them  any  evil.    It  is  a  sad  thing, 

is  contradicted  in  an  Answer,  which  was  pub- 
lished in  the  same  year,  with  the  title  of  An 
Examination  of  a  modern  Romance,  entitled, 
MemoifBof  theLife,&c.  As  to  Lovat'soon- 
version  to  Popery,  see  Somerville*s  History  of 
(^neen  Anne,  chapter  9,  (p.  175, 4to.  edition  of 
1798,)  and  LockbaH  and  Macpherson,  as  re- 
ferred to  by  him.  The  Memoirs  of  the  Life  of 
lord  Lovat,  published  in  1746,  must  not  be 
.confounded  witb  the  Memoirs  professing  to  be 
his  own  composition,  which  wer»  published 
nimy  ycaif  anenraids. 


Sir,  for  a  man's  own  servants  to  take  off  the 
head  of  their  master  and  chief."  His  lordship 
then  asked  the  gentleman,  how  be  liked  tho 
letter  he  had  sent  to  bis  son  f  He  answered* 
**  I  like  it  v^ry  well;  it  is  a  very  good  letter." 
'*  I  think  (says  bis  lordship)  it  is  a  Christiatt 
letter."  ^' 

After  this  the  gentleman  informed  bis  lord- 
ship, that  one  Mr.  Painter,  of  St.  John's  col- 
lege,  0x00,  bad  sent  three  letters,  viz.  one  to 
the  king,  one  to  the  earl  of  Chesterfield,  and  tho 
other  to  Mr.  Pelbam,  desiriog  that  he  might 
suffer  in  his  lordship's  stead :  and  that  that  to 
his  miyesty  concluded  in  the  following  manner  t 
''  In  one  word,  let  Lovat  live !  Punish  the  vilo 
traitor  with  his  life,  but  let  me  die ;  let  me  bow 
down  my  bead  to  the  block,  and  receive,  with- 
out fear,  that  friendly  blow,  which,  I  verily 
believe,  will  only  separate  the  soul  from  its 
body  and  miseries  together."  At  which  bb 
lordship  expressed  his  surprize.  '<  This  (safa 
be)  is  an  extraordinary  man  indeed !  I  should 
be  glad  to  know  what  countryman  he  is,  and 
whether  the  thing  is  fact.  Perhapa  it  may 
only  be  a  finesse  in  politics,  to  cast  an  odium  oa 
some  particular  place  or  person.  But  if  there 
be  such  a  person,  be  is  a  miracle  m  the  present 
age,  and  will  be  in  the  future,  for  he  even  ex- 
ceeds that  text  of  Scripture,  which  says, 
«  Greater  love  than  this  hath  no  man,  that  a 
«  man  lay  down  bis  life  for  bis  firiend.'  How- 
ever, this  man  offers  to  suffer  for  a  stranger, 
nay,  for  one  that  be  stigmatizes  with  the  name 
of  a  vile  traitor.  In  short.  Sir,  I  am  afraid  the 
poor  gentleman  is  weary  of  living  in  this  wicked 
world,  and,  if  tbat  be  the  case,  the  obligation  is 
altered,  because  a  part  of  the  benefit  is  intended 
for  himself." 

Wednesday.  This  morning,  about  two 
o'clock,  bis  k>rdsliip  prayed  very  devoutly  for 
a  considerable  time,  and  called  upon  the  Lord 
for  mercy,  which  be  often  did  before,  witb  great 
fervency.  After  this  he  fell  asleep,  and  we 
beard  no  more  of  him  till  six,  about  which 
time  be  called  for  the  warder  to  dress  him,  and 
seemed  as  gay  as  usual.  About  ten  o'clock  he 
sang  part  of  a  song,  at  which  the  warder  ex- 
pressed bis  surprize,  and  asked  his  lordship, 
bow  be  could  be  so  merry,  when  be  was  to  die 
to-morrow?  To  which  my  lord  replied,  that 
**  be  was  as  fit  for  an  entertainHient  as  ever  ha 
was  in  his  life."  He  then  sent  for  Mr.  P.— ^ 
the  barber,  whose  father,  they  tell  me,  is  a 
Moggletonian.  While  his  lordship  was  shaving, 
be  talked  a  good^  deal  about  his  father's  prin- 
ciples :  and  when  he  was  shaved,  «  Well  ^ays 
be),  pray  give  my  service  to  your  father,  and 
tell  him  I  shall  go  to  heaven  before  him ;  for  1 
find  he  does  not  expect  to  go  till  the  day  of 
resurrection,  but  I  hope  to  be  therein  a  few 

hours." 

After  this,  be  talked  to  a  gentleman  who 
came  to  see  him  about  some  private  affairs,  and 
then  calling  for  a  bason  of  water  to  wash  him- 
self, **Now,  gentlemen,  I  will  shew  you  a 
wonder  (says  he) !  You  shall  see  a  man  drown 
himself  who  was  sentenced  to  be  beheaded,  and 
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by  that  means  dhaoisre  tbe  law;  anil,  Sir,  I 
heartily  wish  it  was  in  my  power  to  chairi^e  all 
things ;  if  it  was,  1  would  make  a  thorough 
change  indeed." 

Awat  this  time  another  of  his  lordship's 
friends  came  to  wait  upon  bimi  with  whom  he 
had  some  talk  concerning  the  bill  depending 
in  parliament  with  relation  to  the  Scotch  af- 
fairs. Uis  lordship  8e€n>6d  very  uneasy  about 
it,  and  wished  all  those  gentlemen  who  Toted 
lor  it  had  the  skitter.  ' 

.  He  then  told  them  he  would  have  his  body 
carried  to  Scothmd,  to  be  interred  in  his  own 
tomb  in  the  church  of  Kirk*^ Hill;*  and  said, 
ftbait  he  had  once  made  a  codicil  to  his  wifl, 
srbefeall  the  pipers  from  Johnie  Groat's  house 
to  Edinburgh  were  invited  to  play  before  his 
corpse,  for  which  they  were  to  have  a  hand- 
some allowasoe ;  and  though  that  miglit  not 
be  thoiight  proper  now,  yet  he  was  sure  some 
<of  the  good  old  weimen  in  his  country  wonid 
aiag  a  Oosonach  (a  oeremony  used  at  funerals, 
BMAch  like  Ibe  Irish  howl)  before  him.  **  And 
then,*'  says  he,  **  there  will  be  old  crying  and 
chipping  of  hands,  for  I  am  one  of  the  greatest 
•hietiiin  the  Highlands.*' 

About  this  time  sir  H.  M.  and  sir  L.  6. 
came  to  take  their  leaves  of  my  lord ;  he 
saJoledtbca  on  their  first  coming  in ;  but  soon 
Alter  told  ahem,  **  If  he  had  his  broad-sword 
by  htm,  beaboiild  not  scruple  to  chop  off  their 

^  la  tbe  year  1736,  lord  Lovat  erecfced  a 
stately  monument  in  Uie  church  of  Kirk-  Hill, 
within  a  tew  miles  of  Castle-Downey,  with  a 
.pompous  intoriplion.  The  brave  sir  Robert 
>IuttTO,  (who  wm  killed  at  the  battle  of  Falkirk) 
being  on  a  visit  to  lord  Lovat,  they  went  toge- 
ther to  view  the  monument.  Sir  ftobert,  upon 
reading  the  inscription,  in  a  free  manner,  said, 
Simon,  How  the  devil  came  you  to  have  the 
assurance  to  put  im  such  a  boasting  romantic 
inscription?  To  .wkich  his  lordship  aoswered, 
**  Tbe  ffloiuiaieiBt  and  inscription  are  cMcfly 
colated  for  the  Frasers,  who  must  believe 
whatever  I  thnr  chief  require  of  them,  and 
their  posterity  will  think  it  as  true  as  the 
gospel."    Tbe  inscriptbn  is  as  foHoweth : 

TO  TBE  MEMORY 

OP 

TtrOUAS  Lord  FRASER  of  LOVAT« 

mm  those  ratlitr  to  andergo  the  greatest  hardships 
ol  fitrtsne,  than  to  part  «rith  the  ancieat  honours 
of  bis  hoose,  md  bore  these  hardihigpa  tritb  un- 
daunted fortitude  of  niiud: 

TUs  Monument  was  erected  by 

SIMON  Lord  FRA5ER  of  LOVAT,  his  son. 

Who  Hkewise  having  undergone  many  tuid  great 
vioissSbides  ^f  good  and  bad  fortune,  fhn>ugh  the 
nalifie  of  his  cnemios,  he,  in  the  end,  «t  «lie  head 
of  his  clan,  forced  hts  way  to  his  patemai  iaheid- 
tsnee,  with  his  sword  in  nis  hand)  and  relieved 
his  kindred  and  followers  from  oppression  and 
slc^very :  and  both  at  home  and  in  Aireiga  soun. 
tiies,  by  his  eminent  actions,  in  the  war  and  the 
slate,  <ht  luas  •ofliriTed  great  honours  and  reputa- 
tion. 

Hie  t^  ossa  lapis  SIMOVI8  Ibrtis  in  simii, 
Restitnit  pressum  nam  genus  llle  suaoi ; 

Hoc  vararorjposmt  cari  Oenitoris  honorit 
fo««aas  jtf|ii;QBa»pftr  ant  <^s  sumor. 


heads,  if  he/thott|pht  tliey  were  in  tbe  lesatomi- 
cerned  in  bringing  in  or  t otiug  for  the  lull  now 
depending,  for  destroying  the  ancient  jurisdic- 
tion and  privileges  of  the  Highland  cliiefs.*' 
And  then  added,  '*  For  my  part,  1  die  a  martyr 
for  my  oouniry." 

After  eating  a  hearty  dinner,  be  caHed  one  of 
the  warders  to  him  :  **  Now,  Willy,"  says 
he,  ^  give  me  a  pipe  of  tobacco,  and  that  mil 
be  the  last  I  shall  ever  smoke,  unless  peo|4e 
smeke  tobacco  in  the  other  world." 

8oon  after  this,  tbe  governor  of  the  Tower 
came  to  pay  him  a  visit,  when  bis  lordship 
arose,  andotfered  him  his  easy  cbair ;  which 
the  governor  refusing,  and  saying  be  was 
sorry  his  lordship  should  give  himself  the 
trouble  to  rise  out  of  his  seat  on  hisaecannt,  he 
aoswered,  <*  What,  Sir,  I  hope  you  w4Hild  not 
have  me  be  onmannerly  the  last  day  of  my  life." 

Upon  the  governor's  coming  in,  his  lordship 
deferred!  smoking  his  pipe  some  lime  longer, 
and  talked  about  mdiffereot  matters.  Blr.  W^ 
liam  Praser,  his  lordsliip's  agent,  and  Mr. 
James  Prayer,  cameto  wait  on  hiid  at  the  wuat 
time,  with  whom  he  talked  a  good  while  con- 
cerning his  family  afiairs,  and  the  management 
of  his  funeral. 

After  this  he  called  agun  for  his  pipe,  and, 
while    he  was  smoking,  asked    one  of  tbe 
warders,  if  his  message  was  carried  to  nsy  led 
Traquair,  and  what  answer  he  brought  ?  ^  Uis 
lordship,*'  replied  the  warder,  *'  bids  yon  so 
eternal  ikrewdl,  tvishes  you  happy,  and  is  o6er- 
ing  up  his  prayers  for  you.*'  *^  'TIS  very  ktoii 
of  him,''  says  my  lord,  **  and  I  thank  him  lur 
it.     Come,  Mr.  Soathbey,"  says  be  to  tbe 
warder,  <*  give  me  some  water,  and  put  a  Uuls 
wine  upon  it."  *  And  then  taking  op  his  to- 
baoco-stopper,  **  My  pipe  is  almost  out,"  sajs 
he,  **  as  well  as  my  glass."    He  then  ask«<l 
abont  general  Williawoa's  family,  spoke  very 
kiadly  of  ibe  general ;    aad  being  iafomed, 
IbsS  miss  Williumsoo  wasao  alfectod  thai  die 
cmrid  not  taka  her  leave  of  his  lordship,  «  God 
bicfs  the  dear  child,"  says  he,  <<  and  make  her 
demaHy  happy,  ibr  she  is  a  kiad- hearted  good 
lass."    After  4his,  his  lonhbipaenta  mrrascr 
to  the  cook,  deainag  her  ta  roasta  piece  of  veul, 
that  jt  might  be  ready  to  astnce  ibr  his  break- 
fast  in  the  morning.    He  then  dcoirod  the  war- 
ders to  ait  down  aad  amofce  with  him,  whiek 
Ifaev  did,  and  draidc  a  glaas  af  wine,  aad  wished 
his  lordihip  a  good  journey.    **^  Amen,"  ^ooth 
my  lord  ;  and  then  knocking  the  ashes  ant  of 
his  pipe,  *'  Now,  gentlemen,"  aaya  he,  ^'  tbe 
end  od  all  human  randear  is  lihethia  aaaff  of 
tabaeco."      His  tordsfaqi  scmasd  to  hare  s 
graat  legard  (ar  hia  two  wariera.    Aficr  ias 
pipe  strasodt,  he  thanked  them  kiaffly  for  addog 
ao  ADch  care  of  him ;  ^'  And  aoWygeatlemes," 
aaya  be,  **  I  have  bat  oneiavoar  mofe  to  ask  of 
yiou;  sttd  that  is,  to  go  apon  the  scaffidd  with 
me, aad  nctlcare nttf till  you  aeethik head  cot 
ofttUshady."    Tbt^  boih  ptomised  his  bad- 
ship  ;  and  afterwards  one  of  tdieUi  told  him, 
thtt  if  ^er  he  lived  to  see  his  aanihe  Mastff 
of  Lovat,  ha  would  let  hnn  know  with  what 
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tenderness  his  lerdsbip  parted  with  him.  **  Do," 
miys  my  lord,  **  aod  be  will  take  notice  of  you : 
If  he  doe't,  he  woo't  do  well.  But  pray," 
fays  he,  **  have  you  got  any  wioe  for  me  io  the 
norniog,  aod  some  bitters,  if  J  should  waut  to 
carry  any  to  the  scaffold?"  Upop  inquiry, 
there  was  no  bitters  left  in  the  bottle,  and  there- 
lore  his  lordship  gave  the  warder  a  shillinff  to 
aeod  for  a  bottle  of  Stoughton's  elixir.  When 
the  man  was  gone,  the  warder  recollected  that 
there  was  some  burnt  brandy  and  Intters  lefk  in 
a  bottle,  which  bis  lordship  bad  with  him  to 
Westminster*ball,  when  on  his  trial,  and  ip- 
formed  hiyn  of  it.  **  'Tis  very  well,  very  well. 
Sir,"  says  he ;  "  pray  take  it  in  your  pocket, 
and  give  me  a  sap  if  I  should  wapt  it."  After 
this,  a  circufnstance  happened  which  surprized 
oe  prodigiously.  His  lordship,  who  was  80 
years  of  age,  took  up  a  book  wiUi  a  small  print, 
(I  think  it  was  the  size  tbat  the  printers  call 
Long-primer)  and  read  by  candle-light  near 
two  boors  without  apeolacles.  Upon  inquiry, 
1  was  informed  tbat  bis  loi-dsbip  never  used 
aay.  I  knew  be  lUd  not  in  the  day  time,  but  I 
thought  be  could  not  be  able  to  see  without  their 
assistance  by  candle-light.  This,  1  suppose, 
might  be  owing  to  bis  Jonisbip's  manner  of 
living,  as  also  was  that  circumstance  of  his 
pever  having  the  head-acb.  I  have  observed 
already,  that  bis  brdsfaip  was  never  drunk  in 
Jus  life;  aad  he  has  often  declared,  that  lie 
thought  eating  of  suppers  was  doing  violence  to 
sature,  and  committing  a  sin  against  the  body. 
He  aekiom  took  any  breaklast ;  always  ^ade 
a  very  hearty  dinner,  but  never  eat  a  morsel  for 
avpper.  As  his  lordabip  bad  a  great  share  of 
leataiog,  aad  spoke  the  Latin,  French,  and 
English  fluently,  and  some  -other  modern  laa- 
gaages  indifferently,  we  aakad  his  locdship 
eeaceraiag  his  education.  He  said,  he  atiidieil 
9oroe  years  at  Aberdeen,  and  disputed  hia  phi- 
loaephjrin  Greek«  Frmn  this  teipk^  he  went 
|o  religion  again,  and  aasured  us,  that  he  was 
|>red  a  Protestant ;  but  going  abroad,  and  hav- 
ing some  disputes  with  father  •M***^  he  found 
himself  very  much  staggered  in  his  principles, 
and  prayed  to  God  to  direct  him  in  the  right 
way :  that  after  this,  be  studied  divinity  and 
tMMitroversy  three  years,  and  then  turned  Ro- 
nan  Catholic.  "  This  is  my  faith,"  says  he, 
<*  imt  1  have  charity  for  all  mankind,  and  I  be* 
lieve  every  ainoere  honest  man  bids  fair  lor 
lieaven,  let  his  persuasion  be  what  it  will;  for 
the  mercies  of  the  Almighty  are  great,  and  his 
wave  past  finding  out." 

After  this,  he  pulled  odt  a  silver  crocifiz,  and 
flitlier  kissed  it  or  robbed  his  mouth  with  it,  1 
do  not  know  which.  Then  handing  it  about, 
**  Here's  a  crucifix,"  says  he,  **  did  you  ever 
«ee  a  better  ?  Observe  how  strong  the  expres- 
sion ia,  and  how  finely  the  passions  are  deli<- 
oeated.  We  keep  pictures  oil' our  heatlrieods, 
of  our  fathers,  mothers,  9te,  and  pray  why 
abonld  not  we  keep  a  picture  of  him  who  has 
done  more  than  all  the  world  for  ns?" 

His  lor'dship  then  asked  some  question  about 
Mr.  Secretary  Murray,  whkdi  I  cannot  recol« 
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lect,  for  indeed  I  did  not  very  well  understand 
it,  and  then  said,  **  We  had  a  better  secretary 
when  the  asscHuation  was  signed."  After 
this,  he  mentioned  Mr.  Solicitor  Murray,  and 
aaid,  he  was  a  great  man,  and  he  believed 
would  meet  with  some  promotion,  if  be  was  not 
too  far  north. 

About  nine  o'clock  he  desired  the  warders  to 
undress  him ;  and  his  breeches,  shoes,  and 
stockings  being  pulled  off,  be  stood  before  the  fire 
to  warm  him  as  usual.  The  warder  asked  his 
hMrdship,  if  he  would  please  to  go  to  bed  ?  '*  Not 
yet,^'  says  he,  "  I  will  warm  my  feet  a  little 
more  first."  *'  I  think  we  have  a  very  bad  fire," 
says  the  Warder.  «<  That's  not  my  tault," 
quoth  his  lordship,  joking;  *'  you  may  e'en 
make  a  better  an  you  like  it."  Which  he  did, 
and  then  standing  up  by  his  lerdsbip,  told  him. 
He  was  sorry  that  the  morrow  was  to  be  such 
a  bad  day  with  him ;  **  Bad !  for  what  ?"  saye 
my  lord  ;  "  Do  you  think  I  am  afraid  of  an 
axe?  'Tis  a  debt  we  all  owe,  and  what  we  must 
&t'  P^y  9  ^od  do  not  you  think  it  better  to  go 
offyn  this  manner,  than  to  linger  with  a.con- 
sumption,  gout,  dropsy,  fever, ^c.  though  I 
must  needs  own,  my  constitutbn  is  so  good, 
that  I  could  have  li? ed  twenty  years  longer,  I 
believe,  if  I  had  not  been  called  hither."  Here 
my  lord  offered  to  put  off  his  coat  and  waistcoat ; 
and  as  it  was  his  custom  to  pull  them  off  by  the 
bed-side,  the  warder  reminded  him  of  it. 
»<  Good  now,"  says  my  lord,  **  I  had  forgot 
that  I  was  so  far  from  the  bed ;  but  perhaps 
you  miigbthave  forgot  too,  had  your  head  been 
to  be  cutoff  to-morrow." 

Thunday,  Ou  this  fatal  day  his  lordship 
awaked  alioat  three  o'clock  in  the  morning, 
and  prayed  most  devoutly.  At  five  he  got  up, 
calM  for  a  glass  of  wine  and  water,  accorditig 
to  his  usual  custom,  and  seemed  still  as  cheer- 
ful as  ever ;  ihea  being  placed  in  bis  chair,  sat 
and  read  till  seven,  when  be  called  for  another 

flass  of  wine  and  water.  About  eight  o'clock 
e  desired  Mr.  Sherrington,  oneof  the  warders, 
to  send  hia  wig,  that  the  barber  might  have 
time  to  comb  it  out.  He  ^bea  called  for  a 
purse  to  put  his  naoney  in  for  the  executioner, 
and  desired  it  might  be  a  |food  one,  lest  tiie 
gentleman  should  refuse  it.  Mr.  Southbey, 
one  of  hia  lordship's  wardf?rs,  I  remember, 
brought  him  two  purses,  the  one  a  green  silk 
knit,  aod  the  other  a  yellow  canvass,  but  which 
hie  Inrdship  made  cheice  of  I  really  forgot; 
however,  it  was  a  purse,  as  be  observed,  that 
no  man  would  dislike  with  ten  guineas  in  it. 

As  his  lordship  was  now  within  a  few  hours 
of  di^,  and  bad  behaved  with  such  surprizing 
intrepidity  during  his  whole  confinement,  I 
waa  the  more  particular  in  observiug  every 
little  incident  that  happened.  But  though  ha 
had  ^  great  share  oft  memory  and  underatand* 
ing,  and  an  awful  idea  of  relipon  and  a  futura 
state,  I  could  never  obeerve,  in  bis  gesture  or 
speech,  tbe  least  shadow  of  fear,  or  indeed  any 
symptoms  of  uneasinass.  His  behaviour  wap 
all  of  a  piece,  and  he  was  tbe  same  facetiouf 
companion  now,  m  hp  wa9  before  sentence  wap 
31 
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passed  against  him.  About  half  an  boar  after 
eifi^bt  the  barber  broug^ht  his  lordship's  f»i^, 
which  Dot  being  powdered  so  mach  as  usual, 
on  account  of  its  being-a  rainy  day,  he  seemed 
angry,  and  said,  "  That  he  went  to  the  block 
\vith  pleasure,  and  if  he  had  a  suit  of  felvet 
embroidered,  he  would '  wear  it  on  that  occa- 
sion." After  this,  he  spoke  to  the  barber  a^in 
about  his  principles,  and  told  him  his  notions 
were  extremely  singular :  *'  For  the  soul," 
said  he,  *<  is  a  spiritual  substance,  and  can  no 
more  be  dissoW ed  for  a  time,  or  buried  with  the 
body,  thau  it  can  be  annihilated  entirely  ;"  and 
.  at  the  same  time  smiled.  <*  My  lord,"  said  the 
harber,  *'  you  will  see  that."  ***Ve8,"  answered 
his  lordship,  **  I  hope  to  be  in  hea?en  by  one 
o'clock,  or  I  should  not  be  so  merry  now." 
His  lordship  then  saluted  tHe  barber,  and  bid 
him  farewell ;  and  the  barber  returned  the 
compliment,  and  wished  my  lord  a  good  pas- 
sage ;  for  these  were  his  words. 

•  At  half  an  hour  after  nine  his  lordship  called 
for  a  plate  of  minced  feal,  eat  very  heartily, 
and  desired  the  other  gentlemen  that  were 
with  him  to  drink  some  coffee  or  chocolate, 
or  both,  which  were  brought  for  them ;  he 
then  called  for  some  wine  and  water,  and 
drank  the  healtlts  of  several  of  his  friends. 

At  ten  a  terrible  accident  happened  upon  the 
bill,  by  the  fall  of  a  scaffold^  which  put  all  the 
people  in  great  confusion;  several  persons 
were  killed,  and  numbers  maimed  and  bruised. 
At  eleven  the  sheriffs  of  London  sent  a  message 
to  demand  his  body,  which  being  communi- 
cated to  his  lordship,  he  desired  the  curtains 
might  be  drawn,  and  that  the  gentlemen 
would  retire  for  a  few  minutes  while  he  said 
a  prayer,  which  request  was  immediately  com- 
plied with  ;  but  in  a  little  time  be  called  for 
them  again,  saying,  '*  I  am  ready." 

When  his  lordship  had  come  down  the  first 
pair  of  stairs,  general  Williamson  invited  bim 
into  bis  room  to  rest  himself.  On  his  first  en- 
trance he  paid  bis  respects  to  the  ladies  with 
great  politeness,  then  to  the  gentlemen,  and 
talked  verv  freely,  fie  asked  the  general  in 
the  French  language,  **  Whether  be  might 
have  the  honour  to  see  his  lady,  to  return  ber 
his  last  thanks  for  the  favours  and  civilities  he 
bad  received  ?"  To  which  the  general  answer- 
ed in  the  same  tongue,  **  My  spouse  is  so 
greatly  affected  with  your  lordship's  misfor- 
tunes, that  she  cannot  bear  the  sbocK  of  seeing 
you  at  this  time,  and  begs  to  be  excused." 
He  then  made  his  addresses  to  all  the  company, 
and  set  out ;  but  going  down  stairs,  be  com- 
plained of  them,  (Uie  stairs)  and  said,  tbey  were 
<very  troublesome  to  him.  When  he  came  to 
the  door,  be  bowed  to  the  people,  and  was  then 
put  into  the  governor's  coacfa,  and  carried  to 
the  outer  gate,  where  be  was  taken  out-of  the 
governor's  coach,  and  delivered  to  tba  sheriffs 
of  the  cit  V  of  London  and  county  of  Middlesex, 
vbo  conducted  him  in  another  coach  to  a  hous» 
near  the  scaffold  which  bad  been  lined  with 
black  cloth  for  hia  lordship's  reception :  here 
he  was  tal^en  into  their  immediate  custody,  and 


all  bis  IKends  and  relations  denied  entrance. 
Upon  which  his  lordship  instantly  applied  to 
the  sheriffs  for  the  time  being,  and  desired  that 
his  friends  and  relations,  who  accompanied  him 
from  the  Tower,  might  be  permitted  to  see  him. 
Mr.  Alderman  Alsop  came  to  the  bottom  of  tha 
steps  himself,  and  desired  his  lordship's  frienda 
to  walk  up.  After  we  entered,  my  lord  thanked 
the  sheriffs  for  this  favour,  and  said,  '*  It  was 
a  considerable  consolation  to  him,  that  bis  body 
fell  into  the  bands  of  gentlemen  of  so  much 
honour ;"  and  added,  *'  I  will  ffive  you,  gen- 
tlemen, and  the  government  no  rarther  trouble, 
for  I  shall  make  no  speech  ;  though  I  bare  a 
paper  to  leave,  with  which  you  may  do  as  you 
think  proper."  Here  my  lord  put  bis  band  in 
his  pocket,  and  delivered  a  paper  to  one  of -tha 
sheriffs,  and  then  told  them,  they  might  giva 
the  word  of  command  when-  tbey  pleaded,  and 
added,  that  be  was  accustomed  to  obey  com- 
mand, for  he  bad  been  an  officer  in  the  army 
many  years.  After  this  a  geotlemau  present 
began  to  read  a  prayer  to  bis  lordship  while  be 
was  sitting ;  but  my  lord  called  one  of  the 
warders  who  attended  him  to  help  bim  up, 
tliat  he  might  kneel,  lie  then  said  a  prayer 
by  himself,  which  nobody  could  hear ;  and 
turning  about,  was  again  set  down  in  bis  ebair, 
and  sec^ned  very  cheerful.  Mr.  Sheriff  then 
asked  his  lordship,  **  If  be  would  refresh  him- 
self with  a  f\ws  of  wine  P"  My  lord  thanked 
him,  but  said,  **  He  could  not  drink  any  with- 
out warm  water  with  it ;"  and  that  not  tiein^  to 
be  had  in  that  place,  his  lordship  took  a  littia 
burnt  brandy  and  bitters,  which,  as  1  observed 
before,  he  bad  ordered  one  of  the  warders  to 
take  in  bis  pocket ;  and,  turoiog  to  Mr.  She« 
fiff,  told  bim,  '*  He  was  ready  to  go  whenever 
be  pleased."  «*  My  lord,"  replied  the  sheriff; 
"  I  would  not  barry  your  lordship ;"  and  takini^ 
out  bis/watcb,  said,*"  There  is  half  an  hour 
good,  if  your  lordsbiu  don't  tarry  too  longf 
upon  the  scaffold."  My  lord  then  desired  that 
bisciothes  might  be  delivered  to  his  friends  with 
bis  corpse,  aud  not  given  to  the  executioner, 
and  said,  **  For  that  reason  he  should  give  bim 
(tlie  executioner)  ten  ffuineas." 

He  tlien  asked,  if  he  miffbt  have  the  axe 
brought  him  to  feel  if  it  was  sharp,  and  desired 
that  his  head,  when  taken  off,  might  be  re- 
ceived in  a  clotb,  and  put  into  the  coffin.  At 
this  Mr.  Sheriff  stepped  aside,  and  observed  to 
some  gentlemen  present,  *'  That  be  bad  re* 
eeived  a  warrant  in  the  usual  form  fi>r  the  exe- 
cution of  bis  lordship,  and  as  it  had  not  been 
customary  of  late  years  to  axpose  the  head  at 
the  four  corners  of  the  scaffold,  he  rea|lj 
thought  he  might  indulge  his  lordship  with  a 
promise  as  to  that  point,  for  be  did  not  think  be 
could  expose  the  head  (though  it  was  desired, 
and  indeed  ordered  by  a  messafi|e)  without  being- 
liable  to.oensure ;"  adding  withal,  "  That  be 
was  truly  sensible  of  the  duty  he  owed  his  ma* 
jesty,  and  should  always  pay  a  great  cegard  to 
the  orders  be  received  from  iiis  grace  the  duke 
of  Newcastle,  or  any  of  the  ministry.'*  And 
then  turning  to  hb  lordship,  told  bim,  **  That 
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what  be  had  detirad  ahoald  be  paoctnally  ob- 
served." My  lord  thanked  Mr.  Sheriff  very 
kindly,  and  then  saluted  his  friends,  and  told 
them,  **  He  hoped  bis  blood  would  be  the  last 
spilled  on  that  occasion." 

When  his  lordship  came  into  the  passage 
leadioe  to  the  scaffold,  he  called  to  a  gentleman, 
and  awed  his  name,  who  replied,  it  was  North. 
"  WeU,"*  says  he,  «<  let  it  be  North  and'Gray." 
And  added,  with  a  smile,  ^'  C!ome,  my  lord 
North  and  Gray,  conduct  me  to  the  mock." 
When  his  lordship  was  going  up  the  steps  to 
the  scaffold,  he  looked  round,  aud  seeing  so 
many  people,  '*  God  save  us !"  says  he,  **  why 
ahonld  there  be  such  a  bustle  about  taking  off 
an  old  grey  bead,  that  cannot  get  up  three  steps 
without  two  men  to  support  it  P" 

Here  turning  about,  and  observing  one  of 
his  friends  very  mnoh  delected,  his  lordship 
clapped  him  upon  the  shoulder,  and  said, 
*^  Cheer  up  thy  heart,  man ;  I  am  not  afraid, 
why  should  you?" 

The  first  person  he  sought  when  he  came 
upon  the  acanbld  was  the  executioner,  who  was 
immediately  presented  to  him ;  and  afller  he 
bad  made  his  obeisance,  my  lord  put  his  hand 
into  his  pocket,  and  pulled  out  a  purse  with  ten 
ffnineas,  saying,  **  Here,  8ir,  is  ten  guineas 
lor  you,  pray  do  Toiir  work  well;  for  if  yon 
should  cut  and  hack  my  shoulders,  and  1  should 
be  able  to  rise  again,  I  shall  be  very  angry  with 
yon."  Afler  this,  he  desired  the  executioner 
to  ahew  him  the  axe,  which  he  refused  to  do 
without  leave  from  the  sheriff;  but  upon  ap-  i 
plication,  this  request  was  immediately  granted ; 
and  when  it  was  brought  to  him,  he  took  hold 
of  it,  and  feeling  upon  the  edge,  said,  **  he  be- 
lieved it  would  do."  Then  he  rose  from  the 
chair  which  was  placed  upon  the  scaffold  for 
bim,  and  looked  at  his  coffin,  on  which  was 
wrote,  Simon  Dominus  Eraser  de  Lovat,  decoi* 
lat.  April  9, 1747,  iStat.  sue,  80. 

He  then  sat  down  again,  and  repeated  the 
£>lk>wing  line  out  of  Horace : 

'  **  Dulce  et  decorum  est  pro  Patri^  mori." 

In  English,  '*  'Tis  a'  glorious  and  pleasant 
thing  to  die  for  our  country." 

And  after  that  a  line  out  of  Ovid : 

**  Nam  genus  et  proavos,  et  quse  nou  fedmus 

ipm, 
<*  Vix  ea  nostra  voco." 

In  English,  *<  For  those  things  which  were 
done  either  by  our  fathers,  or  ancestors,  and 
in  which  we  ourselves  had  no  Bharej  I  can 
scarcely  call  our  own." 

He  then  desired  all  the  people  to  withdraw 
foMnhim,  except  his  two  waraers,  who  sup- 
ported his  tordship,  while  he  said  a  prayer. 
Afler  this  he  csllcfi  for  Mr.  William  Eraser,  his 
lordship'o  solicitor  and  acent  in  Scotland ;  and 
bolding  up  his  gold-hesmd  cane,  said,  '*  1  de- 
liver ▼on  this  cane  in  token,  of  my  sense  of 
yonr  nithful  services,  and  of  my  committing 
to  yon  all  the  power  I  feave  upon  usith."  And 


then  again  embraced  him.  His  lordship  now 
called  for  Mr.  James  Eraser,  and  enibraciug 
him  also,  said,  **  My  dear  James,  I  am  going 
to  heaven,  but  you  must  continue  to  crawl  a 
little  longer  in  this  evil  world."  And  taking 
his  leave  of  both,  he  delivered  his  hat  to  Mr. 
William  Eraser,  and  desired  him  to  take  care 
that  the  executioner  did  not  touch  any  of  his 
clothes.  He  then  took  off  his  wig,  ordered  his 
cap  to  be  put  on,  and  putting  off  bis  clothes, 
delivered  them  with  his  wig  to  Mr.  Eraser  ; 
and  having  unloosed  iTis  cravat  and  the  neck  of 
his  shirt,  be  kneeled  down  to  the  block,  took 
hold  of  the  cloth  which  was  placed  to  receive 
his  head,  and  pulled  it  close  to  him  :  but  being 
placed  too  near  the  block,  the  executioner  de- 
sired his  lordship  would  remove  a  little  farther 
back,  which  he  did ;  and  liaviug  placed  his 
neck  in  a  proper  manner,  he  told  the  execu* 
tioner  he  would  sav  a  short  prayer,  and  then 
drop  his  handkercuief  as  a  signal.^  In  this 
posture  he  remained  about  half  a  minute,  and 
then  threw  his  handkerchief  upon  the  floor, 
when  the  executioner  at  one  blow  severed  his 
head  from  the  body,  which  being  received  in  a 
scarlet  cloth,  was  wrapped  up,  and,  together 
with  his  body,  put  into  the  coffin,  and  carried 
in  a  hearse  back  to  the  Tower,  where  it  re- 
mained till  four  o'closk,  and  was  then  taken 
away  by  an  undertaker. 


A  Copy  of  the  Paper  delivered  to  the  Sheriffs 

by  Lori  Lovat. 

As  it  may  be  reasonably  expected  I  should 
say  something  of  myself  in  this  place,  I  declare 
that  I  die  a  true,  but  unworthy  member  of  the 
Holy,  Catholic,  Apostolic  Church. 

As  to  my  death,  I  canhot  but  look  upon  it  as 
gbrioos 


I  sincerely  pardon  all  my  enemies,  perse- 
cutors, and  slanderers,  from  the  highest  to  the 
lowest,  whom  God  forgive,  as  1  heartilv  do, 
and  die  in  perfect  charity  with  all  mankind. 

1  sincerely  repent  of  all  my  sins,  and  firmly 
hope  to  obtam  pardon  and  for^veness  for  them, 
through  the  merits  and  passion  of  my  blessed 
Lord  and  Redeemer  Jesus  Christ,  into  whose 
bands  1  recommend  my  soul.    Amen. 

In  the  Tower,  AprU  9, 1747.  Lovat. 

Of  the  carrying  into  effect  the  judgment 
against  Lovat,  Mr.  Laing  (4  Hist,  of  Scot.  300, 
2d  edit.)  says,  that  *<  whatever  his  character 
or  his  crimes  might  be,  the  humanity  of  the 
British  government  incurred  a  deep_  reproach 
from  the  execution  of  an  old  man  on  the  very 
verge  of  the  grave." 

Queen  Anne  spared  the  short  remains  of  the 
life  of  an  old  man  who  had  been  guilty  of  re- 
peated treasons.  Lord  Griffin,  vrbo  eariy  in 
the  reign  of  William  the  Third,  had  been  at- 
tainted of  treason  (see  a  short  Note  of  his  case 
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Case,  Tol.  1S»  p.  1237 ;  Keonet  and  the  other 
HistoriaDs;  alio  the  Lords'  Jonniala;  and 
Foster's  Crown  Law,  110,  111.  113)  enmed 
in  the  French  project  for  in?ading^  Scotland  in 
1708,  (see  the  Case  of  Stirling',  vol.  14,  p. 
1395),  and  being:  taken  on  board  the  SaKsbury, 
a  role  was  made  by  the  Court  of  Queen's-beneh 
on  May  15,  1708,  for  his  exeeution,  but  the 
queen,  in  consideration,  as  it  is  stated,  of  his 
adranced  as^e^  reprieved  him  from  time  to  time 
till  his  death  in  November,  1710.  See  fioyer's 
History  of  Queen  Anne,  pp.  337  et  seq.  Ap- 
pendix, 55. 

See  In  Mr.  Wilkes's  Case*  a.  d.  1770,  in  this 
Collection,  lord  Mansfield's  account  of  some 
particulars  respecting  the  reversal  of  the  out- 
lawry of  lord  Griffin. 

To  the  fortitude  with  which  this  very  worth- 
less old  man(Lovat)  met  his  fate,  Mr.  Belsham 
has  applied  the  observation  of  sir  Dudley  Carie- 
ton,  "  that  it  is  much  easier  for  a  man  to  die 
Well  than  to  live  well." 


To  the  objection  insinuated  (pp.  784  et  seq.) 
against  the  testimony  of  H.  Fraser,  as  being 
in  expectation  of  a  pardon  from  what  he  should 
depone  against  the  prisoner,  see  what  passed 
upon  the  objection  to  Mrs.  Perreau's  testimotiy 
in  the  Case  of  Mrs.  Rudd,  Leach's  Crown 
Cases,  cit.  Peoke's  Law  of  Evidence ;  In  Scot* 
land,  it  is  held  that  a  aocius  criminis  brought 
forward  on  the  part  of  the  prosecution,  and  un- 
dergoing an  examination,  is  eo  ipso  intitled  to 
be  free  of  any  aller  punishment  for  that  offence. 
See  flume's  Comment.  Trial  for  Crimes,  vol. 
S,  chap.  13,  p.  177,  and  Mr.  Burnett's  account 
of  the  Case  of  Dreghom  in  a  Note  to  p.  417 
of  his  Treatise  on  the  Criminal  Law  of  Scot* 
land,  and  a  fuller  report  of  that  Case,  N*"  XXI, 
of  the  Appendix  to.  the  same  work.  Mr.  Bur- 
nett's account  of  the  matter  appears  not  to  be 
altogether  free  from  perplexity.  In  the  text, 
p.  417,  he  says,  *'  In  the  case  of  an  accom- 
plice, it  is  now  held,  that  the  very  act  of<»]ling 
and  examining  him  as  a  witness  on  the  part  of 
the  crown,  goes  far  to  operate  as  a  discharge 
or  acquittal  to  him  from  all  prosecution  tor 
that  crime ;  but  as  the  witness  is  not  bound  to 
erimraate  bis  associates,  or  even  to  make  a  full 
disclosure  of  all  he  knows,  so  as  to  entitle  him 
to  this  indemnity,  the  implied  pardon,  by  bis 
being  brought  forward  as  a  witness  for  the  pro- 
secutor, ought  to  have  no  effect  to  disqualify 
liim;  or  to  imoeach  bis  testimony  in  any  way.'' 
And  see  the  Note  H.  In  the  act  (16  King 
William's  first  pariiamcnt,  June  30, 1690)  for 
resdodiog  the  forfeiture  of  Fletoher  of  Saltoon, 
(see  his  Case,  vol.  11,  p.  1033)  one  of  the 
grounds  assijarned  is,  **  that  the  principal  wit* 
ness  was  under  the  terror  of  death  and  tempta- 
tion of  a  remission  as  standing  charonf  with, 
and  a  prisoner  for,  the  same  alleged  Crimea, 
and  not  pardoned  till  he  had  deponed  in  court." 
And  see  Rex  v.  Radd,  Cowper,  331. 

The  law  concerning  examination  upon,  the 
Voire  l>ir6  (p.  730),  is  well  staled  ly  Mr. 


Peake  in  his  vahiaUe  Treatise  oa  the  Law  of 
Eridenoe. 


The  Paper  delivered  by  kird  Balmerino  at 
the  place  of  execution  (see  p.  533),  is  imper- 
fect ;  being  printed  as  it  ban  been  in  Ibrttier 
editions.  Having  met  with  a  scarce  report  of 
the  Paper  entire,  I  have  subjoined  tbe  {tiaBtgea 
omitted  in  the  Trial,  as  follows: 

A  True  Copy  of  the  Papeh  which  was  read  br 
Arthor  Lord  Balmerino,  upon  the  Scaf- 
fold at  Tower- Hill,  and  delivered  by  him 
to  the  Sherifis  of  London,  just  before  his 
Execution,  on  Monday,  Aug.  id,  1746. 

I  WAS  brought  up  in  true,  loyal,  Anti-Re- 
volution principles,  and  I  hope  the  world  is 
oonvincen  that  they  stick  to  roe. 

I  must  acknowledge  1  did- a  very  inconside* 
rate  thing,  for  which  I  am  heartily  sorry,  in 
accepting  of  a  company  of  foot  from  tbe  pria»- 
cess  Anne,  who  I  know  had  no  move  right  to  the 
crown  than  her  predecessor,  the  prince  of 
Orange,  whom  1  always  looked  opoB  as  a  vikr^ 
unnatural  Usurper. 

To  make  amends  for.  what  1  had  done,  I 
joined  the  king  when  he  was  in  Scotland  $  and 
when  all  was  over,  I  made  my  escape,  and 
lived  abroad  till  the  year  1734. 

In  the  beginning  of  that  year,  I  sol  a  letter 
from  my  father,  which  very  much  sur)>rised 
me.  It  was  to  let  me  know,  he  bad  the  promisie 
of  a  remission  for  me :  I  did  not  know  what  to 
do;  I  was  then,  1  think,  in  the  canton  of 
Berne,  and  bad  nobody  to  advise  with :  but 
next  momiuff  I  wrote  a  letter  to  tbe  kiog^  #ba 
was  then  at  Kome,  to  acquaint  his  nujeStv  that 
this  was  done  without  my  asking  or  fcrnKviedse, 
and  that  I  would  not  accept  or  it  wMiout  bin 
mi(jesty 's  consent 

1  had,  in  answer  to  mine,  a  tefleir  written 
with  the  king's  own  hand,  allowitag  me  to  go 
home;  and  be  told  me  his  banker  Would gire 
me,  money  for  my  travelling  charges,  When  I 
came  to  Paris,  wnicfa  accordtogty  i  got. 

When  his  royal  highness  came  to  Minbbigb, 
as  it  was  my  bounden  and  indispensible  duty^ 
1  joined  him,  though  I  might  easily  have  ex- 
cused myself  from  taking  arm^  on  account  of 
Day  B^y  ^^  ^  never  eonld  have  bad  peace  oC 
conscience  if  I  had  stayed  at  home,  when  that 
brave  prince  was  exposing  biouelf  to  all  au(n* 
ner  or  dangers  and  fatigue%  both  day  and 
night. 

.  1  am  at  a  loss  when  I  come  to  speak  of  the 
Prince ;  1  atn  not  a  fit  band  to  draw  his  elm* 
racter,  I  shall  leave  that  to  others.  But  i  must 
beg  leave  to  tell  yov,  Ibat  the  incomoarable 
sweetness  of  his  nature,  bis  affability,  bvooni- 
passien^  bis  jostiee.  Iris  tempermce,  hie  (»- 
tience,  asid  bM  oonragv,  are  virtnes  seMdn  all 
to  be  fbrnd  in  one  pemon.  In  short,  be  iNnHs 
no  iiaalifiMkMii  vequlsite  lo  make«  grsat  wan. 

Pivdon  me,  if  1  sav,  wfaeraver  f  hnd  tbe 
command,  I  ne? erainOTed  any  disorder  ta  ba 
eonemfttedi  ai  witt  iqppeer  bgr  w^  dake  of  9«c- 
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cleo^i^s  serTants  at  East  Park ;  by  the  aari  af 
FiDdiaier'f  minister,  Mr.  Lata,  aad  mj  lard's 
ftenrants  at  Cullao ;  by  Mr.  Rass^  miniater  at 
Nairn  (wbo  was  filaaaed  to  iavoor  me  witli  a 
riatt  when  I  waa  |niaoncr  itt  Infemeaa) ;  by 
Mr.  Stewart,  principal  sertant  to  the  lord  Pre- 
mdent,  at  the  house  of  Callodeo,  and  by  several 
other  people.  All  this  gina  me  great  plnaaare, 
now  that  I  am  looking  on  the  Mock,  on 
which  I  am  ready  to  lay  down  my  head :  and 
though  it  bad  not  been  my  own  natural  indi- 
Detion  to  protect  cfery  liody  aa  far  as  lay  in 
my  power,  it  would  bare  been  my  interest  so 
to  do ;  for  bis  royal  highnesa  abhorred  aU  those 
wbo  were  capable  at*  doing  injustice  te  any  of 
the  king  his  father*a  subjects,  whatever  opinion 
they  were  of. 

I  bare  heard,  since  I  oame  to  this  placa,  that 
there  has  been  a  hnost  wicked  report,  spread 
and  mentiaiied  in  several  of  the  newa-papeii, 
that  his  Toral  highness  the  Prince,  before  the 
bnttke  nf  Culloden,  had  given  out  ordera  that 
no  <|ttarter  should  be  given  to  the  enemy*  This 
is  such  an  unchristian  thing,  and  so  unli|retliat 
gallant  prince,  that  nobody  that  knowv  him 
will  believe  it.  it  is  very  strange,  if  there 
bad  been  any  such  orders,  that  neither  the 
earl  of  Kilnaamock,  who  was  eoloneL  of  the 
regiment  of  foot-yimrds,  nor  I,  who  was  cefttmel 
•f  the  second  traop  of  life-guards,  should  erer 
have  heard  any  thing  of  it;  "eapeoially ,  ainee  we 
were  both  at  the  head  quarterathe  morning  be- 
fore the  battle.  '  1  am  ooovinced,  that  it  is  a 
malicadus  report,  indtUtrlously  spread  to  excuse 


themaelve*  for  the  nMirdera  they  were  guilty 
•f  in  calm  blood  after  the  battle. 

Kvcr  ainee  mv  confinement  in  the  Tower, 
when  major  White  or  Mr.  Fowler  did  me  the 
honour  ot*  a  visit,  their  behaviour  waa  always 
80  kind  and  obliging  to  me,  that  I  cannot  find 
wurds  to  eapreas  it ;  but  I'  am  sorry  I  eanuoC 
lay  the  saase  thing  of  general  Williamson :  be 
has  treated  me  barbarously,  but  not  quite  so  iH 
aa  be  did  the  biabup  ef  Rochester ;  and  had  it 
not  been  for  Mr.  Gurdan,  a  worthy  elei^ymaii^ 
advice^  I  abould  have  prayed  for  him  in  the 
words  of  David,  Piabn  ciic.  from  the  6th  to 
the  15th  Terse. 

I  foi^ve  him  and  all  my  enemies. 

1  hope  you  will  have  the  charity  to  believa 
I  die  in  peace  with  all  men ;  for  yeaterday  I 
received  the  Holy  Euchariat  from  the  hands  of 
a  clergyoMn  ef  the  church  of  England,  in 
whose  eommuniou  I  die,  as  in  unteu  with  the 
episcopal  ehmrofa  afSaotland. 

i  akall  oeoclude  with  a  short  prayer. 

O  Almighty  God,  I  humbly  beseech  thee  In 
bless  the  King,  the  Prince,  and  duke  of  Yorlc^ 
and  the  dutiful  branehcs  of  the  royal  family : 
cvdue  them  with  thy  holy  spirit,  enrich  thna 
with  thy  heavenly  rraoe,  proaper  them  with 
all  happiness,  and  bring  them  to  thine  evcr> 
lastiaff  kingdom.  FioaUy,  I  ooflMtiend  to  thy 
falhMy  ywdneaa,  aM  my  benefaolors,  and  sN 
the  faiAM  adherems  In  the  esMe  furwhiohl 
am  new  about  to  sttfler :  make  them  hanpy 
here,  and  in  the  world  to  come.  This  I  m^ 
fhr  ChristNi  sake,  in  whose  words  I  farlher 
pray,  wur  ifatnori  eoca 


520.  Proceedings  against  ^neas  Macdonald  alias  Angus  Macs 
DOKALi>»  fix  High  TreasoiH  at  St  Margaret's-'bill^  Southwark, 
December  10,  and  at  the  Court  of  King  Vbench,  Easter  Term : 
21  George IL  a.  d.  1747.    [Foster*s  Crown  Law.] 


In  the  year  1747,  a  bill  of  indhstmefit  was 
ftvnd  amnst  him  under  the  special  cosvmiB- 
Sioft  m  Soney  fbr  the  share  be  had  tft  the 
late  rebellkm.  The  radiotroent  ran  in  the  same 
Ihvm**  as  those  a^inst  the  other  prisooers, 
wllbetit  any  atermeot  that  he  was  in  cosledy 
bdbve  the  lat  of  Jamiary  1746-7.  But  Che 
<MNiiMd  for  the  crown  were  awtfre  of  the  ek- 
0epdon  taken  in  the  case  of  Mr.  Towsfley  tebd 
others,  and  that  since  the  whole  proceedhi^ 
«g«hMt  the  prfsofftrwas  sabMoaelit  to  Jane* 
tfry  1746-7,  the  answer  then  W^^  would  not 
serre  the  pKSi!nt  case.  That  hiil  was  tfadrefore 
wMhMWn  b^re  the  prisoner  frteaded  to  it: 
And  a  new  bill,  eoncflidiifl^  with  an  averment 
that  he  Wsh  apprehended  atid  in  cnstody  be- 
Ihre  the  fst^f  January  1M6-7,  wte  prefert^ 
and  found  against  him.    On  that  bill  he  was 


Jtita 
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"*  See  this  ftirm  in  fViWnlcy'S  Otse,  pj  S90, 
of  thb  Volume. 


aitaigned  tn  Joly  1747,  and  tils  ttfal  OMoe  «si 
the  lOth  of  December  following. 

The  ofert  acts  obarged  m  the  inmctsMiBt 
irere  mtfffldently  fvovei.  And  also  that  the 
priaoncr  was  apprehended  and  in  cnatody  he* 
lore  the  1st  of  Janoary  1746-7. 

iThe  counsel  fbr  the  prisoner  insisted  ftat  kt 
was  bom  fai*the<donfhifoos  of  the  French  khigt 
and  on  this  point  they  put  his  defhttoe. 

Em  apprehendhig  thtft  the  weiglit  of  the 
eridende  mi^'htbe  against  fhom,  as  indeed  It 
was,  wUh  Ngard  to  the 'place  of  the  prisouer^ 
birth,  they  etideavourad  to  oaptiv^rile  the  jwf 
and  bystandsfs,  by  vepresentiHg  the  grest 
hardship  of  a  prssecirtion  6f  this  kind  a^unsl 
a  perseto,  who,  admitting  him  tohe  a  natweef 
Great  BrMn,  had  received  his  education  Ihwi 
his  early  hrfhucy  in  France;  audhadapenthis 
riper  ream  in  a  prslitaMe  employmeflit  in  that 
kiog«fom,  where  all  liis  hopes  eontersd.  And 
spfSkingoftheHloolriBeor  Mttral  tfb^giafeo^ 
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they  represented  it  as  a  slavish  principle,  not .  fer  the  crown,  iiermitted  the  cartel  between 
likely  to  prevail  in  these  times ;  especially  as  France  and  Great  Britain  for  the  exchange  or 
it  seemed  to  derogatei  from  the  prmciples  of  ransom  of  prisoners  likewise  to  be  read.  And 
the  Revolution.  'observed,  that  as  it  relateth  barely  to  the  ez- 

Here  the  Court  interposed,  and  declared,  that  chknge  or  ransom  of  prisoners  of  war,,  it  can 
the  mentioning  the  case  of  the  Revolution  as  a  ne^er  extend  to  the  case  of  the  prisoner  at  the 
case  any  way  similar  to  thatof  the  prisoner,  sup-   bar,  sopposiog  him  to  be  a  subject  born.    Be- 


posing  nim  to  have  been  bom  in  Great  Britain, 
can  serve  no  purpose  but  to  bring  an  odium  on 
that  great  and  glorious  transaction.  It  never 
was  doubted  that  a  subject  bom,  taking  a  com-  , 
mission  from  a  foreign  prince,  and  compitting 
high  treason,  may  be  punished  as  a  sobject  for 
that  treason,  notwithstanding  his  foreign  com- 
mission. (Dyer,  S98.  300.  1  Hale,  68.  96.) 
It  was  so  ruled  in  doctor  Storey's  case*.  And 
that  case  was  never  yet  denied  to  be  law.  It 
is  not  in  the  power  of  any  private  snbject  to 
shake  oiBT  his  allegiance,  and  to  transfer  it  to  a 
foreign  pifoce.  Nor  is  it  in  the  power  of  any 
foreign  prince  by  naturalizing  or  employing  a 
subject  of  Great  Britain  to  dissolve  the  bond 
of  allegiance  between  that  snbject  and  the 
erown.f 

However,  as  the  prisoner's  counsel  had  men- 
tioned bis  French  commission  as  a  cireiim- 
stance  tending  in  their  opinion  to  prove  his 
birth  in  France,  the  Court  permitted  it  to  be 
read,  the  attorney  general  consenting.  It  was 
dated  the  1st  of  June  1745,  and  appointed  the 
prisoner  commissary  of  the  troops  of  France, 
which  were  then  intended  to  embark  for  Soot* 
land. 

The  Conrt,  with  the  consent  of  the  counsel 

*  See  it  in  this  Collection,  toK  1,  p.  1087. 

t    Arto  this,  see  vol.  5,  pp.  SO^^  507,  508. 

**  As  to  the  Jfbrum  criginig.  Thus  far  the 
drcumstance  of  birth  within  the  malm  of 
Scotland,  is  a  material  consideration,  that  it 
grounds  a  jurisdiction  over  any  one,  for  the 
crime  of  treason  against  this  his  native  land 
and  lawful  sovereign ;  from  whom  he  can  never 
withdraw  that  primitive  and  intrinsic  alliance, 
which  be  contracted  in  his  infancy,  through 
the  nurture  and  guardianship  of  the  British 
kws  and  gUVerament,  in  that  weak  and  help- 
less 8eas4>n  of  life.  If,  therefore,  a  Scotsman 
•hall  enter  into  the  service  of  any  foragn  power 
which  is  at  war  with  Britain,  and  be  taken  in 
the  field,  whether  in  or  out  of  this  realm  ;  he 
■hall  not  be  treated  as  a  pri^ner  of  war  ac- 
cording to  his  commission,  or  like  the  native 
•ubjecta  of  that  power,  but  as  a  criminal  and  a 
traitor,  and  one  who  is  liable  to  the  pains  of 
treason,  as  well  with  respect  to  bis  property, 
if  be  have  any  in  Scotland,  ns  his  person.  Thus 
in  1665,  on  occasion  of  the  rupture  with  Hol- 
land, colonel  John  Kirkpatrick,  and  eleven 
persons  more,  all  of  them  soldiers  of  fortune, 
and  officers  of  rank  in  the  service  of  the 
United  Provinces,  suffered  outfawry  as  traitors, 
for  continning  to  bear  arms  in  that  service,  and 
acknowledging  the  States  by  a  new  oath,  aa 
their  sovereign  and  master.  So  likewise  in 
later  times,  Angus  Mac  Donald  had  sentence 
M  ft  traitor,  for  acting  under  a  French  corn- 


cause  by  the  laws  of  all  nations,  subjects  taken 
in  arms  against  thnr  lawful  prince,  are  not 
considered  as  prisoners  of  war,  but  as  rebels ; 
and  are  liable  to  the  punishments  ordinarily  in- 
flicted on  rebels. 

Lord  chief  justice  Lee  in  his  direction  to  the 
jury,  told  them  that  the  overt  acts  laid  in  the 
indictment  being  folly  proved,  and  not  denied 
by  the  prisoner,  or  rather  admitted  .by  his  de* 
fence,  the  only  fact  they  had  to  try  was,  whe- 
ther he  was  a  native  of  Great  Britain  P  If  so, 
he  must  be  found  guilty.  And  as  to  that 
point,  he  said  the  presumption  in  all  cases  of 
this  kind  is  against  the  prisoner,*  and  tlie  proof 
of  his  birth  out  of  the  king's  dominions,  where 
the  prisoner  putteth  his  defence  on  that  issue, 
lieth  upon  him.  But  whether  the  evidence 
that  had  been  given  in  the  present  case  (which 
he  aummed  np  very  •minutely)  did  or  did  not 
amount  to  such  proof  he  left  to  theijr  considera- 
tion. 

The  jury  found  him  Guilty,  but  recommend- 
ed him  to  mercy.  He  received  sentence  of 
death  aa  in  cases  of  high  treason ;  but  was 
aflerwards  pardoned  upon  the  conditions  men- 
tioned afterwards. 

Macdonald  at  the  suit  of  Ramsay. 

While  Mr.  Macdonald  lay  under  sentence  of 
death,  a  creditor  of  his,  -— ^  Ramsay,  obtained 
leave  from  my  lord  chief  justice  at  his  cham- 
bers to  charge  liim  in  custody  of  the  sheriff,  in 
an  action  for  a  considerable  sum  of  money; 
and  accordingly  he  was  so  charged. 

In  Easter-term,  the  21st  of  the  king,  Mr. 
Attorney  General  acquainted  the  Court,  that 
his  majesty  had  given  orders  for  preparing  a 
pardoof  for  Mr.  Macdonald  to  pass  the  great 
seal,  upon  condition  of  his  retiring  out  of  his 
majesty's  dominions,  and  continuing  abroad 
durinff  his  life.  And  that  one  of  the  secreta- 
ries of  state  had  sent  his  warrant  to  the  keeper 
of  the  New  Prison  to  deliver  Mr.  Macdonald 
into  the  custody  of  a  messenger ;  but  that  the 
keeper  refused  to  obey  this  warrant,  alleg- 
ing, that  as  his  prisoner  stood  charged  in  ao 
action  at  the  suit  of  Mr.  Ramsay,  be  could  not 
deliveir  him  into  the  custody  of  a 


mission,  in  1745  ;  though  he  had  been  cairied 
to  France  in  his  infancv,  and  had  afWrwards 
continued  to  reside  in  tnat  conntry,  to  which 
all  his  possessioos  and  prospects  attached 
him."    Hume's  Comment,  p.  78.. 

*  See  in  this  Collection,  vol.  14,  p.  9^ 
and  East's  Pleas  of  the  Crown,  c.  9,  §  8,  thera 
referred  to. 

t  "  Mr.  MacdonaU  was  pardoned  upon  Tery 
eqnit)Bible  and  easy  terms.''  Sea  vol.  5|  p% 
507 ;  and  Foster  at  there  dtad. 
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without  incurring  the  i]an(|fer  of  an  esoape. 
Mr.  Attorney  coududed  with  a  motion,  that 
the  process  Mr.  MacdonaJd  stood  charged  with 
at  the  plaintiff's  suit  might  he  discharged. 

He  was  supported  in  this  moliou  hy  sir  John 
Strange  and  the  Solicitor  General.  It  was  said 
by  Mr.  Attorney,  but  ot)t  strongly  insisted  on, 
that  a  person  under  an  attain<ler  is  civiliter  mor^ 
tuus  ;  his  person  and  estate  are  absolutely  at 
the  disposal  of  the  crown ;  and  consequently 
be  is  not  Kable  to  civil  suits.  And  to  this  pur- 
pose he  cited  Trussers  Case,  (t  Leon.  326. 
Cro.  Eliz.  213  ) 

To  this  point  Mr.  Henley  and  Mr.  Ford  for 
the  plaintiff  insisted,  and  so  the  Court  agreed, 
that  the  later  resolutions  have  been,  and  the 
law  hath  been  lon^  settled,  that  an  attainted 
person  is  liable  to  civil  suits :  but  by  the  rules 
of  the  Court  he  ought  not  to  be  cbaraned,  with- 
out leave  of  the  Court,  or  of  a  judge  at  his 
chambers. 

The  point  reported  by  Leonard  and  Croke  to 
have  been  adjudged  in  Trussel's  Case  came 
afterwards  under  consideration  in  actions 
brought  by  other  persons  against  that  very 
man  (Co.  Ent.  246.  a.  b.  Cro.  Eliz.  516,  Co. 
£ot.  348.  2  And.  38.  Moor,  753.  3  lost.  215,) 
and  was  ruled  quite  otherwise. 

The  point  chiefly  insisted  on  by  the  counsel 
on  the  side  of  the  motion  was,  that  to  charge 
the  defendant  in  this  case,  so  as  to  make  his 
person  liable,  would  be  a  meaus  of  defeating 
the  king's  pardon ;  because  he  would  be  there- 
by disabled  to  comply  with  the  terms  of  it.  It 
would  be  in  effect  saying,  that  hl^  majesty 
shall  not  grant  a  pardon  on  these  conditions, 
be  shall  pardon  absolutely,  or  not  at«ll. 

To  this  purpose  they  cited  Foxwortby*8 
Case,  reported  in  Salk.  500.  2  lord  Raym. 
848.  Far.  153.  And  the  Case  of  Coppia  and 
Gunner  in  2  lord  Raym.  1572. 

But  the  Court  said,  We  cannot  judicially 
take  notice  of  his  majesty's  intentions  touching 
the  pardon.  The  crown,  in  case  of  pardons, 
aignifieth  its  pleasure  finally  and.  irrevocably 
by  the  great  seal,  and  by  that  alone.  A  pardon 
may  not  pass  at  all,  or  it  may  be  upon  other 
conditions  than  are  suggested  at  the  bar,  or  it 
may  be  a  free  pardon.  And  therefore  till  the 
paraon  is  pasMd,  it  is  too  earljr  for  the  Court  to 
give  any  opinion  upon  the  main  question.  Ac- 
cordingly tne  Court  gave  no  opinion ;  and  BIr. 
Atlomey  took  nothing  by  his  motion.* 

Mr.  Macdonald  having  afterwards  made  his 
creditor  Mr.  Ramsay  easy  with  regard  to  his 
debt,  the  action  was  withdrawn.  And  he  was 
in  Oecenber  1749,  delivered  into  the  custody 

f  N.  B.  The  rale  in  poxworthy's Case  seems 
to  have  been  over^basty,  and  the  reasons  on 
which  it  is  grounded  appear  to  me  to  beio- 
conclusive:  That  in  Coppio  and  Guiuier 
seems  more  equitable ;  since  it  secared  to  the 
defendant  the  benefit  of  his  pardon,  without 
prejudice  to  the  plaintiff,  who  might  resort  for 
satisfaction  to  the  effects  of  the  defendant,  if  he 
could  find  any.    Foifiort    Form&r  JUitivn^ 


of  a  messenger  by  virtue  of  a  warrant  for  that 
pur|)Oso  from  the  dt|ke  of  Newcastle,  one  of  his 
majesty's  principal  secretaries  of  state. 

N.  B.  The  person  «f  a  man  under  an  at- 
tainder is  not  absolutely  at  the  disposal  of  the 
crown.  It  is  so  for  the  emis  of  public  justice, 
and  for  no  other  purpose.  The  king  may  order 
execution  to  be  done  upon  him  according  to 
law,  notwithstanding  he  may  be  charged  in 
custody  at  the  suit  uf  creditors.  But  till  exe- 
cution is  done,  his  creditors  have  an  interest  in 
his  person  for  securing  their  debts.  (6  fl.*4, 0. 
b.  7.  a.)  And  he  himself  as  long  as  he  liveth, 
(Crom.  113,  a.)  is  nnder  the  protection  of  the 
law.  To  kill  him  without  warrant  of  law  is 
murder ;  for  which  the  murderer  is  liable  to  a 
prosecution  at  the  suit  of  the  crown,  and  like- 
wise to  an  appeal  (Bro.  Appeal  5,)  at  the  suit  of 
the  widow.  For  though  his  heir  is  barred  by 
the  attainder,  which  corrupteth  bis  blood,  and 
dissolveth  all  relatidns  grounded  on  consan* 
guinity,  yet  the  relation  grounded  on  the  ma- 
trimonial contract  continueth  till  death. 

And  if  a  person  under  an  attainder  be  beat  or 
maimed,  or  a  woman  in  the  lake  circumstsnoes 
ravished,  they  may,  after  a  pardon,  maintain 
an  action  or  appeal,  as  their  cases  respectively 
may  require  (3  Inst.  215.)  And  though  before 
a  pardon  they  are  disabled  to  sue  in  their  own 
names,  i  make  no  doubt  that  they  are  entitled 
to  prosecute,  according  to  the  natore  of  their 
respective  cases  in  the  naoie  of  the  king ;  who 
will  do  equal  right  to  all  his  subjects. 

N.  B.  During  the  Triahi  of  the  Rebels  at  St. 
Margaret's  Hill,  Southwark,  under  the  com- 
mission of  1746,  one  of  the  prisoners  challeng- 
ed peremptorily,  and  for  cause,  so  many  of  the 
jurors,  that  there  was  not  a  sufficient  number 
left  on  the  pannel  to  proceed  on  his  trial,  lo 
that  case  the  Court  ore  tenus^  (for  h  was,  as 
hath  been  already  observed,  a  commission  of 
gaol  delivery  as  well  as  of  Oyer  and  Terminer) 
ordered  a  new  pannel,  and  adjourned  for  seve- 
ral days.  On  the  day  of  adjournment  the 
sheriff  returned  a  pannel  of  the  same  jurors 
that  had  served  through  the  whole  proceeding, 
those  wfau  had  been  challenged  by  the  prisoner, 
or  sworn  before,  included.  And  a  sufficient 
number  appearing,'  he  was  tried. 

The  like  case  happened  on  the  trial  of  one  of 
the  assassins  in  king  William's  time.  Mr.  Cook 
on  the  9th  of  May  challenged  in  the  like  manner 
till  the  jurors  remaining  on  the  pannel  were  not 
sufficient  to  make  a  full  jury  ;  whereupon  the 
Court,  ore  <«ntif,  ordered  a  new  pannel,  and  ad- 
journed to  the  14th.*  On  that  day  bis  counsel 
insisted  that  a  new  pannel  ought  not  to  l^STe 
been  ordered;  but  that  aO  Habeas  Corpora 
with  a  Tales  should  have  been  awarded,  ac- 
cording to  the  opinion  in  Stanford  (f.  155.) 
But  the  Court  declared,  that  this  bein^  a  pro- 
ceeding under  a  commissioD  of  gaol  dehvery  as 
well  as  Oyer  and  Terminer,  they  might,  and 
indeed  always  do  in  the  like  oasci  awai^  •  new 

*  See  P«ter  Cook's  Cu^  fol.  13,  pp.  3n» 
317—329. 
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pamiel  if  necemry,  wt  ttwu^  wilbont  writ  or 
precept. 

la  a  mere  oommissioD  of  Oyer  and  Ter- 
miner no  pannel  is  ordered  till  the  defendant 
hath  pleaded  to  issue,  and  issue  is*  actually 
joined ;  and  then  it  is  done  by  precept  in  tlie 
nature  of  a  Venire,  And  if  in  sucb  case  there 
should  be  a  want  of  jurors,  an  Habeas  Corpora 
with  a  Tales  may,  said  the  Court,  possibly 
issue ;  but  no  Tales  can  be  granted  upon  ^, 
cooMDission  of  Gaol  Delirery.  And  Mr.  Jus- 
tice Powel  upon  that  occasion  said,  that  if  the 
sheriff  bad  ^t\iroed  all  new  men  without  re- 
gard to  those  who  appeared  and  were  sworn 
or  challenged  on  the  9tb,  it  had  beeu  well 
enough. 

The  reason  of  the  adjournments  in  these 
cases  was,  that  the  prisoners  might  have  copies 
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of  the  new  pannels  in  due  time,  pursuant  to  the 
7th  of  king  Williani ;  otherwise  new  pannels 
might  have  been  ordered  returnable  itutanten 

The  original  pannel  in  1746,  was  upon  great 
deliberation  ordered,  sitting  the  Court,  ore 
tenuif  as  tpnder  the  commission  of  Gaol  Oeli- 
▼ery ;  though,  as  I  have  already  observed,  a 
precept  in  common  form  for  holding  the  sessions 
had  issued  under  the  seals  of  the  three  chiefs 
and  three  senior  judges. 


Besides  the  Cases  that  are  here  ioserted, 
there  are  in  print  reports  of  the  Trials  of  se- 
veral  other  persons  tor  having  taken  part  in 
this  same  Rebellion,  but  tbey  are  for  the  n^ost 
part  very  brief,  and  destitute  of  particular  in- 
terest« 


521.  The  Trial  of  Archibald  Stewart,  esq.  htte  Lord  Provost  of 
Edinburghj  for  Neglect  of  Duty  and  Misbehaviour  in  the  Exe- 
cution of  his  Office,  as  Lord  Provost  of  Edinburgh,  before  and 
at  the  Time  the  Rebels  got  Possession  of  that  City,  in  the 
Month  of  September  1745;  holden  before  the  High  Court  of 
Justiciary  at  Edinburgh:  20  &  21  George  II.  a.  d.  1747. 
[Extracted,  under  the  Hand  of  the  Clerk  of  Justiciary,  from 
the  Books  of  Adjournal  of  that  Court.] 


Curia  Justiciaris,  S.  O.  N.  Regis,  tenia  in 
nofh  Sessionis  Domo  Boiffi  de  Edin- 
burgh, Tigesimo  quarto  I>ie  Mensis 
Martii  1747,  Per  honorabUes  Viros  Ma- 
gistros  Alenndnim  Fraser  de  Stricben, 
Fatricium  Grant  de  Elchiet,  et  Carolam 
Areskine  deTinwald,  Coasmissionaries 
Jasticiariie  diet.  H,  D.  N.  Regis. — 
(Lord  Stricben  Pmeeses.) 

Curia  legitime  affirmata. 

The  which  dayoompeared  Patrick'  Ha]dane 
of  Bear  crofts,  esq.  his  majestv's  solicitor,  and 
adTOcate- depute,  and  produced,  in  presence  of 
the  said  lords,  a  Writ  of  Recognizance,  signed 
by  his  grace  the  duke  of  Newcastle,  of  date  the 
SSrd  day  of  January  Ian  by-past,  which  was 
ordered  to  be  read  and  recorded ;  and  whereof 
the  tenor  follows. 

<<  MiddUmg  and  Westmimterto  wit;  Be  it 
remembered,  That  upon  the  twenty  •third  of 
January,  in  the  £Otb  year  ofthe  reign  m  onr  »o?e- 
reign  lord  Geoqpe  the  second,  king  of  Greats 
Bntain,  &c.  oame  bcfure  me,  kuA  adwoir- 
ledgftd  Iheanlfca  to  be  ssveraUy  indebted 
unto  our  said  sovereign  lord  the  king  as  tbl- 
lowt,  rlz.  Archibald  Stcuart,  of  Edinburgh, 
morebant,  the  ram  of  5,000/. ;  David  8oot, 
of  SootaaVf  et,  yi  the  shire  of  Fite,  esq. ;  the 
mm  of  8,500/. ;  James  Oswald,  of  0anni- 
kier^  in  the  laid  shire  of  Fitie,  esq.  theaum  of 


3,500/. ;  Alexander  Campbel,  ofthe  parish  of 
Ailh^lows-Stainiog,  London,  doctor  of  physic, 
the  sum  of  2,500/.;  James  Baird,  of  Downing- 
street,  in  the  parish  of  St.  Margaret's  West- 
minster, esq.  the  sum  of  3,500/. ;  to  be  levied 
upon  their  several  goods  and  chattels,  lands, 
tenements  and  hereditaments,  by  way  of  re- 
eognizance,  upon  condttiim,  that  if  the  said 
Archibald  Stewart  do  uersonally  appear  before 
his  majesty's  court  of  Justiciary  at  Edinburgh, 
at  the  first  sitting  of  the  said  Court  after  the 
80th  day  of  March  ne^t,  then  and  there  to  an^ 
swer  to  all  such  matters  as  on  his  majesty's.be^ 
half  shall  be  objected  against  him ;  and  also 
appear  from  time  to  time  when  therennto  re- 
qmred,  and  not  depart  the  said  Conrt  without 
leave  thereof;  and,  in  the  mean  time,  be  of 
the  good  behaviour,  then  this  recognizance  to 
be  void,  or  else  to  remain  in  full  force  and  vhrtoe. 
"  Signed^  Hoixfis  Newcastle." 

Immediately  after  reading  whereof,  com- 
peared the  said  Archibald  Stewart,  merc^Mmt 
m  Ediobiugli,  and  jiidii^ially  sisced  himself  in 
Court  before  the  said  lords,  in  terms  ^  and 
agrecaUe  to  the  said  writ  of  rccognizaoceb  and 
bumUy  iasisted,  that  thereby  the  eoodition  of 
the  said  wvil  was  fulfilled,  and  the  aame  fell  to 
be  voided*  and  he  dismissed,  if  there  was  no 
person  on  bis  mafosty's  behalf  ready  to  insiet 
against  him. 

To  iMtb  Mr.  Patrick  Haldant,  k»  ma- 

8    . 
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jesly'8  adroeate^^epute,  mtde  answer:  that 
the  writ  of  reeogDizaoce  was  Dot  oolv  for  Mr. 
Stewart's  appearance  tbis  day,  but  tbereafter, 
frivntime  to  lime»  wben  thereto  required ;  That, 
haying  only  tiad  oocasiou  lately  to  see  the  said 
writ,  be  was  not  just  now  ready  to  insist  in 
any  matters  on  his  msieflty's  behalf  against  the 
said  Archibald  Stewart,  as  therein  mentioned  ; 
and  mored  their  lordships  would  appoint  a  far- 
ther time  for  his  appearance  again. 

Mr.  Stewart,  without  making  any  replpt 
submitted  his  case  to  the  Court.  • 

'*  The  Lords  Commissioners  of  Justiciary 
having  considered  the  said  Writ  of  Recogni- 
zance, and  above  debate,  they  continue  the  diet, 
for  the  said  Archibald  Stewart's  compearance,  to 
Monday  the  8th  day  of  June  next,  and  ordain 
him  to  sist  himself  personally  in  Court  that 
day,  without  prejudice  to  the  lord  advocate  to 
insist  against  and  prosecute  the  said  Archibald 
Stewart  sooner,  in  oehalf  of  his  majesty,  if  he 
abali  see  cause. 

•    "  »S^nerf,  Alex.  Fraser.  I.  P.  D." 

CoRiA  Jdsticiarub,  S.  D.  N.  Regis,  tenta  in 
nova  Sessionts  Domo  Bnrgi  de  Ed  in  • 
burgh,  octavo  Die  Mensis  Junii  1747. 
per  houorabiles  Viros  Magistros  Alex- 
andmm  Fraser  de  Strichen,  Patricium 
Grant  de  Elchies,  Carolum  Areskine  de 
tinwald,  et  Hugonem  Dalrymple  de 
Drummore,  Coromissionarios  J  usticiarii 
diet.  S.  D.  N.  Regis.— (Lord  Strichen 
Preeaes.) 

Curia  legitime  afSrmata. 

The  aaid  day,  in  obedience  to  the  foregoing 
order,  compeared  the  said  Archibald  Stewart, 
and  sisted  himself  in  court,  when  he  and  mes- 
sieurs Lockhart,  Ferguson,  Home  and  Stewart, 
advocates,  his  procurators,  insisted.  That,  in 
obedience  to  the  last  Order  of  Court,  in  conse- 
quence of  the  recognissance  therein  mentioned,* 
be  had  appeared  a  second  time;  that,  as  he 
pled  first,  so  he  now  did,  that  the  condition  of 
the  said  writ  of  recognizance  was  fulfilled  ;  and 
that  the  same  ought  to  be  avoided,  and  he  dis- 
missed, if  there  was  no  person  yet  ready  to 
insist  against  him  on  his  nujesty's  behalf, 
which  he  bad  reason  to  believe  was  the  case. 

To  which  Mr.  Patrick  Ualdane,  his  majesty's 
advocate-depnte,  made  answer:  That  the  Lord 
Advocate,  who,  at  the  last  diet,  attended  the 
aervice  of  his  country  in  narliament,  was,  con  • 
trary  to  expectotion,  still  detained,  although  he 
intended  to  have  been  in  Scotland  long  before 
now,  when  he  could  and  would  have  proceeded 
to  bring  Mr.  Stewart  to  trial  in  the  ordinary 
way :  That,  for  his  part,  as  advocate-depute, 
he  bad  no  such  instructions  as  he  could  move 
In  that  matter,  either  just  now,  or  by  a  proper 
process;  and  all  be  was  instructed  to  ask  of 
their  lordships,  wa4  a  delay  of  eight  days, 
which  could  be  no  prejudice  either  to  jar. 
Stewart  or  his  cautioners,  and  against  which 
time  he  was  pretty  well  assured  his  majesty's 
advocate  would  be  preseoti  and  shew  cause  wny 
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the  writ  of  recognicance  should  coBtiBue,aiid 
satisfy  Mr.  Stewart  how  or  when  he  would  be 
brought  to  trial. 

It  was  replied  for  Mr.  Stewart,  that  he  ex- 
pected, if  there  was  any  thing  to  be  objected  to 
bim  on  behalf  of  his  majesty,  considering  the 
long  space  of  time  interveening  betwixt  tbis  and 
his  former  appearance,  he  wonkl  have  been 
brought  under  some  prosecution  for  it  ere  now ; 
that  the  absence  of  my  Lord  Advocate,  however 
necessary,  and  his  depnte's  not  being  properly 
instructed,  was  to  Mr.  Stewart  or  biscautiuoere 
nothing  to  the  purpose ;  that  Mr.  Stewart's  ap- 
pearance, now  and  before,  and  nothing  ob- 
jected to  him,  was,  as  to  his  cautioners)  a  libe- 
ration of  their  bail,  which  was  so  very  great  as 
must  appear  to  be  a  hardship  if  it  should  last 
any  longer ;  and  therefore  craved  that  ha 
might  be  dismist,  and  the  bond  voided. 

It  was  doplied  by  Mr.  Haldane,  that  the  de- 
lay sought  was^  small,  as  plainly  shewed  that 
there  was  no  intention  of  putting  a  hardship  on 
any  person ;  and,  without  farUier  argument, 
he  doubted  not  but  the  Court  would  continne 
Mr.  Stewart's  farther  compearance,  in  terms  of, 
and  agreeable  to  the  writ  of  recognizance,  till 
Monday  next  the  15tb  instant. 

"  The  Lords  Commissioners  of  Justiciary, 
having  considered  the  above  debate,  they  con- 
tinue the  diet  for  the  said  Archibald  Sieivart^s 
farther  compearance  to  Monday  the  15th  day 
of  June  instant,  and  ordain  him  to  sist  himself 
personally  in  court  that  day,  witfaont  prejudice 
to  the  lora  advocate  to  insist  against  and  prose- 
cute the  said  Archibald  Stewart  sooner,  if  be 
shall  see  cause. 

«•  (Signed)         Alex.  Fiuseb,  1.  P.  D." 

COKU  JvsTiciARic,  S.  D.  N.  Regis,  tento  in 
nova  Sessionis  Domd  Burgi  de  Edinburgh, 
decimo  quinto  Die  Mensis  Junii  1747.  Per 
houorabiles  Viros  Magistros  Alexandrum 
Fraser  de  Strichen,  Patricium  Grant  de 
Elchies,  Carolum  Areskine  de  Tin  wald,  et 
Hugonem  Dalrymple  de  Drummore, 
Commissionarios  J  usticiarii  diet  S.  D.  N. 
Regis.— <Lord  Stricben  Prceses.) 

Curia  legitime  affirmata. 

The  said  day  compeared  the  said  Archibald 
Stewart,  in  obedience  to  the  last  order  of  court, 
and  sisted  himself  agreeable  to  his  writ  ol*  re- 
cognizance, and  craved  the  said  writ  might  be 
declared  void ;  and  he  dismissed,  in  case  the 
Lord  Advocate  was  not -yet  ready  to  insist 
against  him,  as,  if  he  was,  he  bad  at  least  got 
no  notice  of  it,  nor  so  mnch  as  of  any  time  tor 
his  trial. 

The  Lord  Advocate  thereupon  appeared,  and 
represented  the  former  delays  were  not  owing 
to  him,  but,  in  some  measure,  to  Mr.  Stewart's 
own  fiiends,  who  applied  to  him  at  London  for 
a  delay,  till  be  should  come  to  Scotland  and  be 
present  himself;  which  truly  was  the  reason 
of  his  not  raising  and  executing  a  criminal  pro-» 
cess  against  Mr.  Stewart  to  the  last  diet  he  ap- 
peared.   That,  to  aheir  his  lordship  had  no  wr 
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elinatioii  to  gi?e  Mr.  Stewart  any  unMoeMiry 
delay,  be  now  was  ready  to  insist,  and  for  that 
end  gave  in,  and  presented  to  the  Lords,  a  bill 
signed  by  hioa,  craving  warrant  for  criminal 
Istters  against  the  said  Archibald  Stewart,  for 
the  crimes  and  misdemeanours  therein  men- 
tioned, and  fixing  the  diet  for  his  trial  to  the 
third  of  July  next. 

Thereafter  Mr.  Lockhart  moved,  in  behalf  of 
the  cautioners  for  Mr.  Stewart,  that  the  writ  of 
recognizance  should  be  voided ;  and  for  Mr. 
Stewart,  in  place  thereof,  that  be  was  willing 
to  find  new  nail  for  any  sum  the  Lords  should 
appoint  and  judge  reasonable,  as  the  bail  he 
was  presently  under  was  by  far  too  extravagant. 
.  To  which  the  Lord  Advocate  made  answer : 
That  the  writ  of  recognizance,  on  which  Mr. 
StoWart  was  liberate,  was  still  in  force,  and  be- 
hoved to  continue,  as  the  cautioners  and  Mr. 
Stewart  not  only  became  bound  that  he  should 
appear  such  a  (fay,  but  from  time  to  time  there- 
alW,  as  the"  Lords  should  appoint,  and  not  to 
depart,  whhout  leave,  out  or  the  court ;  that 
this  bail  was  taken  by,  and  given  to  one  of  the 
highest  authority,  and  that  it  must  necessarily 
continue  agreeable  to  the  said  writ,  till  he  be 
dismissed. 

•  Whereupon  Mr.  Stewart  himself,  and  Mr. 
Blliot  his  procurator,  waved  the  motion  made 
by  Mr.  Lockhart  anent  renewing  the  bail,  and 
agreed  that  the  former  stand  good,  and  he  had 
no  objecfion  why  the  next  /diet  of  comj>earance 
might  not  be  the  third  of  July  next. 

**  The  Lords  Commissioners  of  Justiciary, 
having  considered  the  above  debate,  they  con- 
tinue the  diet,  for  the  said  Archibald  Stewart's 
fariher  compearance,  tUl  Friday  the  third  day 
of  July  next  to  come. 

M  (Signed)       Alex.  Frasbb,  I.  P.  D." 

U|)on  the  Sd  of  July  the  diet  was  continued 
to  tfaelStb  of  that  month. 


Triinl  qfArdabaU  Siewtrt, 
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Curia  legitime  affirmata* 
lutrtm* 

Archibald  Siewari  of  the  city  of  Edinbuieh, 
nerchant,  and  late  lord  provost  of  the  said  city, 
piknnel, 

Indicted  and  accused  at  the  instance  tf  Wil- 
Jiam  Grant  of  Preston^nge,  esq.  his  majesty's 
advocate  for  his  majesty's  interest,  for  the 
crimes  of  neglect  of  duty,  and  misbehaviour  in 
offices  and  places  of  pobKc  trust,  and  the  vio- 
lation of  the  trust  and  duty  of  such  offices,  in 
manner  at  length  mentioned  in  the  ciimiiud 
liM  raistd  against  him  tbeieaiMiit,  makbg 


Curia  Justicurus,  S.  D.  N.  Regis,  tenta 
in  nova  Sessionis  Domo  Burgi  de  Edin- 
burgh, decimo  tertio  Die  Mensis  Julii 
.  1747.  Per  honorabiles  Viros  Magistros 
Alezandrum  Fraser  de  Stricben,  IVUricium 
Grant  de  Elchies,  Carolum  Aredcine  de 
Trawald,  et  Hugonem  Dalrymplo  de 
Drummore,  Commissionarios  Justlciarii 
diet.  S.  D.   N.  Regis.— (Lord  Stricbon 


mention.  That  whereas,  by  ihe  laws  of  this  and 
all  other  wiell  governed  realms,  aH  neglecU  of 
duty,  and  mismrhaviours  of  persons  employed  in 
offices  and  places  of  publick  trust ;  and  aH 
violations  of  theirust  and  dnty  of  such  offices, 
are  crimes  of  a  high  nature,  and  severely  pu- 
nisbable ;  and  the  public  justice  of  the  realm 
reqoireth  a  vigorous  prosecution  of  such  of^^ 
fenders,  especially  when  such  neglecte  of  doty 
and  misbehaviours  are  incurred  by  the  chief 
magistrate  of  any  gpreat  or  considerable  city,  in 
a  time  of  public  danger,  and  open  rebeliion  ; 
and  particularly  by  an  act  made  in  the  14tb 
parliament  of  king  James  the  second  of  Scot* 
land,  chapter  76in,  intituled,  The  Punition  of 
Negligent  Officiars,  '*  It  is  ordained  and  deter* 
rained.  That  if  any  of  the  king's  officiars  or 
sheriffs,  mayors,  bailies,  crownere,  serjeantSy 

firovost  of  burghs,  and  their  ministers  both  to 
and  and  to  burgh,  be  found  faulty  or  negligent 
in  the  execution  of  their  offices,  and  it  may  be 
lawfully  proved  on  him,  or  notourly  kend  ;  if 
the  said  office  pertains  to  him  in  fie  and  herit- 
age, he  shall  tyne  bis  office,  and  the  profit 
thereof,  for  an  year  and  a  day,  and  to  be  pu* 
nisbed  by  the  xing  in  his  person  and  ^fooda 
atler  the  quantity  of  his  trespass ;  and  if  his 
office  pertains  to  him  not  in  fie  and  heritage,  he 
shall  tyne  his  office  for  all  the  times  he  has  it, 
and  to*be  punished  in  his  nerson,  after  the  quan- 
tity of  sik  trespass,  at^  the  king's  will.^'  Yet 
true  it  is  and  of  verity,  that  the  said  Archibald 
Stewart  of  the  city  of  £dinbur|^b,  merchant, 
and  late  provost  of  the  said  mty,  is  guilty, 
actor,  or  art  and  part  of  the  said  crimes,  or  one 
or  other  of  them,  aggravated  as  aibresaid  ;  in 
so  far  as  he,  being  lord  provost  of  the  city  of 
Edmburgh,  in  the  vear  1745,  when  a  most  bold, 
desperate,  wicked,  and  unprovoked  rebellion 
was  raised  and  carried  on  against  his  majesty 
within  Uiis  realm,  by  a  large  body  of  armed 
tray  tors,  headed  by  the  eldest  son  of  thfs  Pre- 
'tender  to  his  crown,  and  assisted  with  troopa 
and  money  from  his  enemies  abroad,  and,  at 
sttoh  a  juncture,  it  being  his  duty,  as  the  chief 
magistrate  of  the  said  city,  and  tne  king's  lieu- 
tenant therein,  having  authority  to  commAttd 
the  military  force  of  whatever  kind  vi4thifi  the 
city,  to  have  exerted  himself  with  fidelity,  vi- 
gilance and  seal,  for  opposing  the  progress  of 
the  rebellion  by  all  lawful  methods  in  bis  power, 
and  particularly  ibr  preserving  the  dty  en« 
trosted  to  his  care  from  fiUUng  uader  tiie 
power  of  the  rebels,  or  beconfting  a  prey  to 
them,  he,  the  said  Archibald  wwart^  wis 
groisl^  ftulty  or  negligent  in  the  execotioB  of 
his  said  office  and  duty  on  so  important  an  oc- 
casion, in  manifest  violation  of  the  trust  and 
dotv  of  hia  office:  and  particularly  was  Uraa 
j^uilty  on  the  15th  and  16th  days  of^tember, 
in  the  vear  of  our  Lord  1745,  and  upon  several 
other  nays  and  times  in  th^  said  mooth  of  Sep* 
tember,  and  the  month  of  August  precedfaigt 
within  the  said  city  of  Edinbttrgh,  where  be 
was  resident  for  the  time.  And  moreover,  tte 
said  Archibald  Stewart  was  not  only  fimky  or 
negligeQl  in  the  exccation  of  his  «flfeiBe^  uA 
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known  to  Imvo  beM  fDob^  Init  wai 
grtrihy  of~ malvemtiolM  and  conotenctingf  the 
duty  of  bit  office,  in  savfa  an  exigency,  in 
many  instance!,  and  particalarlv,  amongst 
fyihers,  in  these  following :  First,  Tiiat  wbereas 
the  preserration  of  the  city  of  Bdinborgh, 
from  failing  into  the  hands  of  the  rebels,  was  of 
great  importance  to  that  elty  itaelf,  and  to  the 
king  and  the  kingdom  in  general,  and  the  care 
of  it  especially  inonmbent  on  the  lord  proTOSt 
for  the  time  being,  tod  ought  to  have  been 
looked  after  with  the  ntmost  attention,  seal 
and  vigoar,  in  such  an  exigency,  as  when  the 
rebels  got  to  the  sonthward  of  ibe  body  of  the 
king's  troops  under  the  command  of  sir  John 
Cope,  of  which  adf  ices  came  to  Edinborgb  in  the 
latfeer  end  of  August  1745,  from  which  there  was 
reason  to  fear  that  the  taking  of  that  city  would 
be  attempted  by  the  rebels,  and  to  hope  that 
the  king's  army  might  &oon  after  come  to  its 
relief:  yet,  in  these  circumstances,  be  the  said 
AroMbald  Stewart,  then  tshief  magistrate,  and 
sole  military  gorernor  of  that  city,  did  nothing 
of  bis  own  accord  towards  providing  effec- 
tually for  the  defence  thereof;  and,  on  the 
contrary,  erery  measure  for  that  purpose,  pro- 
posed, and  pressed  by  the  honest  zeal  of  the 
then  magistrates  and  council ,^  and  of  many  of 
the  dtisens  and  inhabitants,  instead  of  being 
l»earlily  encouraged  and  promoted  by  him  the 
]irorost,  were  by  him  thwarted  and  retarded, 
or  else  absolutely  refused  or  declined ;  and  in 
this  manner  it  was  that  he  receired  a  proposi- 
tion made  to  him  in  the  latter  end  of  August 
1745,  for  tmising  a  regiment  of  1,000  men,  by 
volvnti^  subscription,  for  ddbnce  of  the 
city;  against  which  he  formed  objections  on 
account  of  the  ezpence,  and  affeMd  doubta 
ODDoeming  the  legality  thereof.'  And,  secondly, 
He  treated  in  like  manner  another  applicatiou 
jDkda  to  htm  in  the  beginning  of  September 
1745,  by  a  number  of  gentlemen  or  citizens 
ibr  leare  to  associate  tbemselTea  under  his 
vhief  command,  as  volmiteers,  for  the  de- 
fbnce  of  the  city,  and  service  of  the  ffovem- 
meot ;  and,  after  his  objections  to  the  legality 
of  that  measure  were  orer- ruled,  he  would 
ttot  suffer  it  to  be  published  or  given  out  that 
lie  heartily  approved,  but  barely  that  he  ac- 
quiesced in  that  measure ;  and  yet  his  reluc- 
tancy  or  aversion  to  it,  or  uneasiness  under  it, 
tsontmued  to  disoover  itaelf  on  frequent  occa- 
mens,  and  particularly  by  the  cold,  ff  not  the 
rude  manner  in  which  he  iMhaved  towards 
those  volunteers,  consisting  of  a  number  of 
very  respectable  gentlemen  and  burgesses, 
when  be  went  to  a  publick  meeting  of  them, 
ID  the  New  Church  isle  of  ISdinbur^,  to  name 
their  captains.  Thirdly,  That,  in  like  manner, 
through  the  misbehaviour  of  the  said  Archibald 
(Stewart,  when  certain  repairs  of  the  city  walls, 
«iHk  other  works  for  making  it  defensible  for 
nome  time,  against  an  enemy  who  had  no  ar- 
tillery, and  wtore  very  unakilfnl  in  making 
*neges,  had  been  proposed  and  advised,  amongst 
others,  by  the  now  deceatt  and  dmous  Mr. 
-Calii  MaA  Lanrin^profoispr  of  mathematles  in 


theoollegeof  Edinburgh,  and  were  ordered  by 
the  council  of  the  city  of  Edinburgh  to  be 
made,  the  execution  whereof  was  cbie6y  in- 
cumbent oil  the  lord  provost  for  the  time  being, 
yet  the  same  was  carried  on  very  slowly  and 
imperfectly,  notwithstanding  frequent  remon- 
strances and  complainte  mode  by  divers  of  the 
faithful  and  zealous  inhabitanto :  and,  as  late 
as  Sunday  the  15th  of  September  1745,  when 
the  rebels  were  marching  to,  and  were  eooM 
within  a  few  miles  of  the  city  of  Edinbttrffb, 
he  the  said  Archibald  Stewart  refused  to  give 
orders  for  loading  the  cannon  planted  upon  the 
city  walls,  and,  about  the  saoM  time,  he  refused 
to  apply  for  some  of  the  sailors  from  on  board 
one  of  the  king's  ships  of  war  for  managing  of 
those  cannon,  when  he  could  not  otherwayn 
be  provided  of  fit  persons  to  act  as  gonnert. 
Fourthly,  That  about  the  same  time,  be  the  said 
Archibald  Stewart  reftised  to  listen  to,  or  to 
follow  several  salutary  propositions  that  were 
made  and  pressed  by  well- affected  inhabitanto^ 
for  the  greater  safety  and  better  defonce  of  the 
city  I  such  as,  that  the  trained  bands,  consist- 
ing of  a  promiscuous  number  of  burgesses, 
whereof  many  were  known  to  be  disaffected, 
should  be  laid  aside,  as  had  been  practised 
during  the  Rebellion  in  the  year  1715,  and 
that  arms  should  only  be  trusted  in  the 
hands  of  such  as  were  known  to  be  well -af- 
fected, and  that  a  general  search  for  arma 
ahonid  be  made  within  the  city,  and  that  a 
number  of  the  ablest  bodied  men  of  the  tradea- 
men's  servanta  should  be  employed  and  arna«d 
for  assisting  to  defend  the  city,  when  it  should 
be  attacked,  upon  the  encourngement  of  a  goi- 
'nea  to  be  given  to  each  of  them ;  towards  de- 
fraying which  expence  an  offer  was  made 
to  the  said  Archibald  Stewart,  on  the  part  of 
the  volunteers,  to  have  raised  or  adranced  the 
sum  of  500/.  sterling.  Fiftblv,  That  the  said 
Archibald  Stewart  misbehaived  himself  in  like 
manner,  in  respect  of  the  succouVs  that  were 
brought  at  the  time  aforesaid  from  the  ooontry 
in  the  neighbourhood  of  Edinburgh,  consisting 
of  numbers  of  well-afiected  and  zealous  sul^ 
jecta,  under  the  conduct  of  gentlemen  of  known 
loyalty  and  good  affection,  who  pame  and  v»* 
luntarily  offered  their  service  to  assist  in  de- 
fending the  city  of  Edinburgh,  without  any 
fee  or  reward,  upon  that  dangerous  and  press- 
ing occasion,  the  approach  of  the  rebebi  to  that 
city ;  but  these  very  seasonable  and  laudable 
onm  were  by  the  said  Archibsid  Stewart  very 
coldly  received  and  ill  treated:  For  instance, 
be  proposed  to  sir  Robert  Dickson  of  Inveresk, 
who  came  to  Edinburgh  upon  Sunday  the  15th 
day  of  September  1745,  from  Musselbnrgb, 
with  about  150  volunteers,  to  offer  their  ser- 
vices for  the  purposes  aforesaid,  tliat  these  men 
should  inlist  themselves  for  three  montha  ea 
soldiers  in  the  Edinburgh  regiment ;  a  propo- 
sition which,  instead  of  being  caleolated  iio- 
cerely  to  provide  for  the  better  defence  of 
the  city,  could  no  otherways  be  received  by 
those  volunteers,  than  as  an  inault  add  dis- 
couragement' to  thair  tfeal,  wtio,  being  trada»^ 
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men  or  hssbaiidinfD,  did  not  mean 
occa|Nition»,  and  intist  thenasdves  aa  soldiera  for 
hire,  but  bad  bravely  offered  to  serre  gratis 
in  tbe  tbea  present  exigency,  which  ooom  not 
last  aboTe  a  few  days,  twlorc  tbe  end  of  which 
the  etty  of  Edinburgh  roust  either  have 
been  relieved  or  surrendcfed.  Sixthly,  That, 
oa  the  morning  of  Monday  the  16th  of  Sep- 
tember 1745,  the  said  Archibald  Stewart  re* 
*eeived  a  message  from  tbe  camp  of  tbe  rebels, 
by  Andrew  A  Ives,  writer  to  tne  signet,  im- 
porting, that  tbe  city  of  Edinburgh  would  be 
iJI  treated  by  tbem,  unless  it  shoi^d  be  readily 
•or  speedily  surrendered ;  being  a  message  to 
the.  same  effect  with  that  eootained  in  a  letter 
from  the  Pretender's  son,  bearing  date  from 
his  camp  thai  same  day,  addretm,  For  the 
Lord  Provost,  magistrates  and  town- council  of 
Edinburgh,  and  which  letter  was  thereafter 
thai  samo'day  delivered  ;  and  yet  be  the  said 
Archibald  Stewart  did  not  immediately  commit 
the  said  Andrew  Alves  to  prison,  tor  bringing 
or  delivering  to  him  such  message,  neither  did 
be  give  notice  to  any  other  ef  we  king's  offi- 
cers, civil  or  military,  that  he  had  received 
•ttch  message.  Seventhly,.  That  upon  the 
same  Monday,  the  16tb  of  September  1745, 
about  three  of  the  clock  in  the  afternoon,  he 
received  a  petition  from  certain  of  the  inha- 
bitants of  the  city  who  opposed  tbe  defence 
thereof,  and  insisted  to  have  a  general  meeting 
called  of  all  the  principal  inhabitants,  to  con- 
•nlt  what  was  proper  to  be  done,  and  he  ac- 
cordingly held  and  presided  in  a  meeting  in  tbe 
New  Church  isle  in  the  afternoon  of  that  same 
day,  u|ien  the  ringing  of  tbe  fire-bell,  which 
was  the  apuointed  signal  for  the  voltmteers  to 
repair  to  tneir  alarm-|iost;  the  consequence 
of  which  wasj  that  few  or  none  of  those  volun- 
teeri,  who  consisted  of  a  number  of  tbe  most 
substantial  and  best  affected  burgesses,  were  or 
could  be  present  at  that  general  meeting :  in 
which  meeting,as  every  one  who  had  a  mind  got 
access,  there  were  numbers  of  persons  present  of 
knowndifeaffection  to  his  majesty 's government ; 
and  thus,  b^  ill  design  upon  their  part,  and  by  the 
timidity  ot  others  who  werelbus  assembled  in 
a  turoultuotts  manner,  and  a  very  improper 
council  with  which  to  take  measures  in  a  time 
of  immediate  and  presmng  danger,  the  general 
cry  was  given  for  surrendering  the  city,  and 
giving  up  all*  thoughts  of  making  a  defence : 
And  thesaid  Archibakl  Stewart  thus  held  and 
took  thesenseof  thb  meeting^,  notwithstanding 
that  before  he  went  to  it,  it  was  very  well 
known  that  the  rebels  were  iU  armed,  and  that 
aa  offer  had  been  made  to  him,  in  aid  of  the 
other  forces  with  which  the  city  was  provided, 
to  send  100  out  of  two  regimentftof  dragoons  in 
the  king's  service,  or  as  many  of  tlie  dragoons  of 
.these  regiments  as  he  should  desire,  to  assist 
<in  defending  the  city ;  but  he  ivfused  to  giie 
-his  tona^Dt  or  authority  for  receiving  any  of 
these  dragoons,  though  he  had  requested  such 
|iarly  of  deagoons,  alxNit  an.  hour  os  two  before 
lo  trial  same  day,  by  a  writing  under  bis  band, 
-addressed  to  lieuleuaot-general  Jofthna  Guest^ 
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then  in  the  castle  of  Bdinbargh.  And  OMNie. 
over,  at  this -meeting  there  waa  brm^ht  in  ami 
delivered  to  the  said  Archibakl  Stewart,  the  let«* 
ter  above-mentioned  from  the  Pretender's  son  ; 
immediately,  or  soon  after  >  tbe  receiving 
whereof,  that  meetin^r  was  dismissed,  and  he, 
with  others  of  the  magistrates  and  council, 
withdrew  totbecooncil-cbamber,  where  (which 
is  the  eighth  Article  charged  upon  him  the  said 
Archibald  Stewart)  he  caused  or  suffered  tho 
said  letter  from  the  Pretender's  son  to  be 
publicly  read,  and  moved  or  agreed  that  an  an- 
swer should  be  given  to  it;  which  was  accord- 
ingly sent,  fiivt  by  one,  and  then  by  another 
deputation  from  the  council :  all  which  inter- 
course was  in  him  the  said  Archibald  Stewart^ 
then  lord  provost,  tbe  more  criminal^  than 
any  danger  or  necessity  that  might  be  altedged» 
in  order  to  avoid  the  same  being  punishable  as 
high-treason,  waa  owing  in  great  measure  tft 
his  own  backwardness  to  dischat^  his  duty, 
by  taking  ail  the  proper  precaoUons  against 
such  danger,  vritb  that  fidelity  and  vigour 
which  he  owed,  by  his  allegiance  and  bin 
station,  to  the  city  of  Edinbui^,  and  to  tbe 
king  and  kingdom.  Ninthly,  That  all  this 
white  he  the  said  Archibald  Stewart  refused  or 
neglected,  though  frequently  applied  to  for  that 
purpose,  to  give  any  orders  to  tbe  volunteers  of 
the  city  of  fidinborgh,  who  bad  been  loiig- 
standing  upon  tbe  street  under  araoa,  bow  or  in 
what  manner  they  shoulddispose  of  themadves, 
and  employ  these  arms,  •  or  how  they  should 
dispose  of  tho  arms,  if  they  were  not  to  be  used 
or  employed  for  the  defence  of  the  city,  for 
which  they  had  been  first  taken  Of^;  and,  upon 
such  his  refusal  or  neglect,  the  said  volunteers 
took  and  executed  the  resolution  to  carry  liack 
their  arms  to  the-  magazine  in.  the  castle  of 
Edinburgh,  in  order  to  prevent  tbe  same  from 
falling  into  the  hands  of  the  rebels.  TentMy, 
That,  on  the  evening  of  tlie  same  Monday  the 
16th  of  September,  1745,  be  tbe  said  Archibald 
Stewart  refused  or  decUned  to  give  bis  licence 
or  authority  for  a  party  sent  by.  the  said  lieu- 
tenant-general Guest,  or  by  lieutenant-general 
George  Preston,  governor  of  the  caatle  ef 
Edinburgh,  to  remove  or  spike  U[»  the  cannon 
that  .were  then  planted  upon  tlie  city -walls; 
and,  about  tbe  same  tine, .  he  the  said  Arebi* 
bald  Stewart  gave  orders  to  Thomas  DalneK 
one  of  the  captains  of  tbe  city  *guard  of  Edin- 
burgh, whose  turn  it  was  to  1^  on  duty  that 
night,  to  keep  guard  with  tbe  usual  comple- 
ment in  petuseable  times,  of  one -third  of  the 
city-guard,  or  company,  and  no  more ;  and, 
about  the  same  time,  be  tbe  said  Archibald 
Stewart  gave  orders  to  the  parties  of  tbe 
trained- bands  of  tbe  eity  of  Edinbuiigh,  wha 
had  been  upon  ^uardat  the  several  gates  of  the 
city,  to  quit  their  posts,  and  to  dispose  of  their 
arms  in  the  parliaments  house,  or  some  filler 
phuse  or  places,  where  they  must  be  ocpeeed 
to  fail  into  the  hands  of  the  rebels,  as  soon  aa 
they  should  enter  or  become  masters  of  the 
dty.  And,  Eleventhly,  In  tbe  same  etw^g 
of  the  16th  of  S^tember,  1745»  il  wae  yf%* 
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posed  and  urged  to  council,  where  the  said 
Arehihald  Slewert  was  present,  and  presided, 
that  the  whole  city  arms,  beiug  in  number 
about  twelve  bundiied  firelocks  and  bayonets, 
should  be  lodged  and  secured  within  the  castle 
of  Edinburgh,  in  order  to  prevent  their  tailing 
into  the  bands  of  the  rebels ;  but  be  the  said 
Archibald  Stewart  refused  or  declined  to  give 
any  order  for  that  purpose,  neither  in  fact 
were  the  city- arms  so  lodged  and  secured,  but 
were  seize«l  by  the  rebels  upon  their  entering 
the  city  the  day  following,  who  came  to  Edin- 
burgh so  imperlectly  armed,  that  the  supply  of 
arms  which  they  thus  received,  appears  to  have 
been  one  principal  cause  of  the  disaster  that 
befel  the  kind's  forces  near  Preston-Pans,  on 
the  twenty-nrst  day  of  the  same  month  of 
September,  1745.  And,  Lastly,  By  occasion 
or  means  of  the  several  instances  above-recited, 
and  other  instances  during  the  time  above- 
meotioned,  upon  one  or  other  of  the  days  of 
the  months  ot  August  or  September,  1745,  of 
the  misbehaviour  of  the  said  Archibald  Stewart 
within  the  city  of  Edinburgh,  of  which  he 
was  then  k>rd  provost,  it  came  to  be  very  no- 
toriously known,  that  he  was  highljr  faulty 
aud  negligent  in  the  execution  of  hu  office, 
and  to  be  farther  violently  suspected  and  be- 
Jieved,  amongst  the  king  s  faithful  subjects  in 
that  city,  that  he  the  said  Archibald  Stewart 
waa  secretly  in  the  interest  of  the  Pretender, 
by  reason  of  the  uniformity  of  his  behaviour 
from  the  beginning  to  the  end  of  these  trausao- 
tioBs,  discovering  a  constant  unwillingness  or 
backwardness  to  provide  for,  or  heartily  prose- 
cute the  measures  that  were  in  a  manner  forced 
upon  him,  in  order  to  the  defence  of  that  city, 
at  a  time  when,  if  he  had  observed  a  contrary 
conduct,  there  wa  •  at  least  a  high  probability, 
that  the  city  might  have  been  preserved  from 
falling  into  the  hands  of  the  rebels :.  and  in  fact 
the  same  did  fall  into  their  bands,  in  a  very 
strange  and  suspicious  manner,  by  a  party  of 
the  rebels  entenng  the  city  at  the  Netherbow 
port,  early  in  the  morning  of  Tuesdsy  the  17th 
of  September,  1745,  When  that  port  was 
guarded  with  nothing  more  than  a  Serjeant's 
command  of  the  city-guard,  and  was  opened 
to  suffer  a  hackney-coach  to  go  out,  which 
bad  just  returned  from  bringing  back  the  se- 
<Mmd  deputation  sent  by  the  said  Archibald 
Stewart,  and  other  magistrates  and  councillors 
of  Edinburgh,  to  the  Pretender's  son :  all 
which  misi'ortunes  were,  in  great  measure, 
owing  to  the  misconduct  of  the  said  Archibald 
Stewart,  and  served  to  bring  a  heavy  calamity 
on  the  city  of  Edinburgh,  and  the  kingdom  in 
general ;  at  least,  at  the  time  and  place  afore- 
said, he,  the  said  Archibald  Stewart,  being 
)ord  provost  of  the  city  of  Edinburgh,  was 
highly  faulty  or  negligent  in  the  execution  of 
bis  office,  at  a  time  of  public  danger  and  open 
reliellion  against  his  majesty.  And  for  proving 
thai  tbe  said  Archibald  Stewart  was  guilty  as 
aforesaid,  there  would  be  produced  against 
bim,by  way  of  evidence,  besides  very  credible 
witnesses,  certain  dooumeats  in  writing,  which 


shonid  be  lodged  in  the  hands  of  tbe  clerks  (o 
tbe  Court  of  J  usticiary,  that  he  might  see  the 
same,  aad  whereof  a  list  should  be  delivered  to 
him,  along  with  the  list  of  witnesses  to  be  ad  • 
duced  against  him.  All  which  enormous  neg* 
lepta  of  duty,  and  misbehaviours,  or  part 
thereof,  or  his  being  art  aud  part  of  the  same, 
being  found  proven  against  the  said  Archibald 
Stewart  by  the  verdict  of  an  assize,  before  the 
lords  justice-geperal,  justice-clerk,  and  com- 
missioners of  justiciary,  he,  tbe  said  Archi- 
bald Stewart,  ought  to  be  punished  with  the 
pains  of  law,  to  the  terror  of  others  to  be  guilty 
of  the  like  in  time  coming. 

Turzuert, — William  Grant  of  Prestongrange, 
esq.  his  majesty's  advocate,  Mr.  Patrick  Hal- 
dane,  and  Mr.  Alexander  Home,  bis  majesty'* 
solicitors,  Mr.  Francis  Garden,  Mr.  John 
Grant. 

Procurators  in  Defence, — Mr.  James  Fer- 
guson, Mr.  Henry  Home,  Mr.  Alexander  Lock- 
bart.Mr.  George  Sinclair,  Mr.  Charles  Hamilton 
Gordon,  Mr.  John  Stewart,  Mr.  Gilbert  Elliot, 
Mr.  David  Dalrymple,  Mr.  William  Binning. 

The  Panne!  having,  agreeable  to  a  clause 
contained  in  an  act  passed  the  last  session  of 
parKaroent,  intitled.  An  Act  for  taking  away 
and  abolishing  the  heritable  jurisdictions  in  that 
part  of  Great  Britain  called  Scotland,  &c. 
given  in  to  the  clerk  in  writing  a  signed  account 
of  the  facts  relating  to  the  matters  charged 
u  pen  biro  in  the  said  libel,  with  the  heads  of 
such  objections  or  defences  subjoined,  as  he 
was  advised  to  make  at  his  trial ; 

And  the  said  libel  being  this  day  openly  read, 
and  full  debate  thereu|)ou,  and  upon  the  said 
signed  accotint  of  matters  of  fact,  and  heads  of 
defences  given  in  tor  the  panuel,  in  presence  of 
the  pannel,  court  and  jury, 

**  The  Xiords  Commissioners  of  Justiciary,  in 
respect  of  the  importance  and  difficulty  that 
may  occur  in  this  case,  and  by  virtue  of  tbe 
power  reserved  to  them  in  the  said  act  of  par- 
liament, ordain  both  parties  to  give  in  Informa- 
tions to  their  lordships,  and  the  clerks  of  court ; 
the  pursuers  to  give  in  their  Inlhrmationa 
against  Monday  the  20th  instant,  at  six  o'clock 
at  night,  and  the  procurators  for  the  pannel  to 
give  in  theirs  against  Friday  thereafter,  the 
S4th  instant,  at  the  same  hour ;  and,  at  the 
particular  desire  of  both  parties,  ordain  the 
clerks  of  court  to  record  the  said  Intbrmations 
in  the  books  of  adjournal,  in  place  of  the  minute 
directed  to  be  made  up  and  ingroased  in  the  said 
books  by  the  act  of  parliament ;  and  continue 
the  diet  in  this  cause,  and  the  said  Archibald 
Stewart  his  compearance,  upon  his  bond  of  re- 
cognizance formerly  recorded,  till  Friday  tbe 
31st  of  July  current,  at  4  o'clock  atlernoon,  in 
this  place ;  and  ordain  parties,  witnesses  and 
assizes,  then  to  attend,  each  under  4he  paina  of 
law." 
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For  bit  Majesty's  Advocate  for  his  Mojesty's 
interest,  Porsaery 


AGAINST 


Archibald  Stewart  of  the  City  of  Ediobnrgb, 
Merchant,  and  late  Lord  Pro? ost  of  the 
said  City,  Panoel  or  Defender. — July 
20,  1747. 

The  Libd,  at  the  pursaer's  instance,  against 
Mr.  Stewart,  late  tord  profost  of  the  city  of 
l^diivbuivh,  eharges  him  the  pannel  with  being 
guilty  of  Tery  high  crimes  and  misdemeanours, 
m  having'  many  ways  acted  contrary  to  his 
tfuty,  when  be  was  en ief  magistrate  ot  the  city 
of  Edinburgh,  in  the  months  of  August  and 
September  1745,  a  time  of  public  danger  and 
dpen  rebellion^  headed  by  the  eldest  son  of 
the  Pretender  to  bis  majesty's  crown,  assisted 
wjtb  troops  and  money  from  bis  majesty's  ene- 
mie^  abroad  ;  at  which  juncture  the  pannel, 
by  his  misbebafiour,  suffered  the  city  of  £din- 
bureb,  with  the  cannon  and  arms  therein,  as 
welT  as  other  supplies  of  various  sorts,  to  fall 
into  the  bands  of  the  rebels,  in  manifest  viola- 
t,ion  of  the  trust  and  duty  of  bis  office.  Tbit  is 
the  general  charge  agamst  the  pannel,  which 
is  in  the  libel  more  particularly  specified,  by  a 
deduction  of  many  particular  instances  of  mis- 
behaviour alleged  against  him  in  support  of  that 
general  charge,  which  particulars  it  is  unne- 
cessary here  to  repeat ;  but  for  them  the  pur- 
•uei-  begs  leave  to  refer  to  the  libel  itself. 
,  The  panoel  having  been  duly  served  with  a 
co'pv  ot  this  libel,  did  first  of  all,  in  pursuance 
of  Uie  bite  act  of  parliament  for  abolishing  the 
beritable  jurisdictions  in  Scotland,  &c.  give 
in  to  the  clerk  of  court,  the  day  before  his  trial 
was  to  come  on,  signed  by  one  of  his  counsel, 
his  account  of  the  facu  relating  to  the  matters 
charged  upon  him,  together  with  the  beads  of 
OBrt^n'oib^ctionsand  defenoes  which  he  mattes 
iothejibel,  and  tbereiu  says,  •<  That  he  is  not 
guilty  of  all  or  any  of  the  neglects  or  misbeha- 
fkn^s  laid  to  bis  charge,  and  that  there  is  no 
gvottiid  for  fupposing  him  disaffected  to  the 
geiFcmmen^  hut  much  to  the  contrary  ;  and, 
m  ptrticiilar  beavers,  that  his  conduct,  upon 
oooMioif  and  at' the  time  of  the  late  rebellion, 
«^n,  upon  proof,  aflbrd  the  strongest  evidence 
of  bis  rsttl  atlaebment  to  the  government ;" 
and  Ikrdier  says,  upon  th^  several  matters 
obsrged'against  him, 

'  la  ibe  first  Article,  <<  That  be  thwarted  no 
MMMires  that  were  proposed  that  seemed  legal 
and  expedient ;  that  where  any  doubts  or  diffi- 
eolties  occntted,  either  as  to  the  legality  or  ex- 
^iehcy  of  any  barttfctttar  proposed,  sofkie  of 
wbieb  seeitied  rather  to  be  intended  as  a  snare, 
be-delivered  bi^  opinion  ^itb  a  becoming  free- 
dom; submitted  his  i^fl*>nstd  the  council  or 
cmiiniltteei  and  beevtily  went  faito  whatever 
tbey  resolve,  after  Uking  advice,  in  points  of 

Eeatest  imjportance,  with  those  who  bore  the 
ghest  offices,  botli  civil  and  military,  that 
Wer^  at  the  time  in  this  town." 
As  t9  the  Mcond  Artide  of  the  indictment^ 


Mr.  Stewart  says,  **  That  the  proposal  made 
for  associating  a  body  of  volunteers  was  a  point 
of  so  much  delicacy,  as  most  justify  htm  for 
desiring  advice  as  to  the  legality  of  what  was 
thereby  proposed.  That  so  soon  as  the  ma- 
gfistrales  found  they  could  safely  go  into  the 
proposal,  the  Lord  Provost  readily  acquiesced, 
and  shewed  a  willingness  to  have  it  carried  into 
execution ;  and  that,  upon  every  occasion,  he 
behaved  towards  them  with  the  utmost  civility." 

Aa  to  the  third  Article,  "  The  magistrates  of 
Edinburgli,  with  the  rest  of  a  committee  ap- 
pointed  by  the  council  to  provide  for  the  defence 
of  the  town,  readily  listened,  and  cheerfully  re- 
ceived every  proposal  that  appeared  calculated 
for  the  defence  of  the  town,  in  which  nothing 
was  by  them  delayed ;  and  the  execution  of 
these  matters  was  committed  to  proper  persons, 
chosen  and  appointed  for  that  purpose  by  the 
council  and  committee."  He  dees  farther  say, 
*'  That  the  gmis  were  charged  in  the  proper 
time,  and  all  endeavoors  used  to  supply  the 
town  with  proper  gunners." 

The  Provost  does  in  like  manner  say,  ^  That 
what  is  loosely  charged  in  this  article  of  the  in* 
dictroent,  of  his  having  refused  the  proposals 
of  those  who  were  zealously  atfoded,  is  not 
well  understood :  Bvery  conversation  was 
freighted  with  a  proposal,  many  of  them  oootm- 
dictory,  and  some  of  tliem  from  sinister  mo- 
tives; such  particularly  was  the  proposal  men- 
tioned in  this  Article,  which,  if  sincerely  meant, 
ought  to  have  been  proposed  Hi  council,  which 
never  was  done  " 

As  to  the  fifth  Atticle,  <<  The  Provost  thinks 
be  behaved  kindly  to  every  man  who  came,  or 
pretended  that  he  came,  to  the  assistance  of 
the  town ;  and  denies  the  instance  charged  in 
the  libel,  nor  can  be  imagine  that  it  was,  or  can 
be  presumed  an  affront,  altfaoo^  he  bad  of* 
foretl  the  putting  sir  Robert  Dickson's  voinn* 
teers  in  the  wsy  of  receiving  pay,  supposing 
that  to  have  been  the  foet" 

As  to  the  sixth  Article,  **  Mr.  Stewart  ap- 
prehends there  can  be  no  crime  in  it ;  for  be 
did  communicate  the  message  by  Mr.  Alves, 
immediately  after  he  received  it,  td  the  gentle- 
men of  the  council,  who  were  of  opinion,  that 
the  message  delivered  by  Mr.  Alves  ought  not 
to  be  divulged,  for  fear  of  intimidating  the  in- 
habitants; and  soon  aAer  he  waited  of  the 
then  Lord  Advocate,  to  impart  that  afRur,  and 
get  his  advice  what  ought  to  be  done,  and,  Gon« 
form  to  the  advice  then  gii^en,  committed  the 
said  Andrew  Alves,  so  soon  as  he  undentood 
that  it  was  lawful  and  pitiper,  and  there  was  no 
criminal  delay  in  committing  him." 

As  to  the  seventh  Article,  •<  Mr,  8te#aK 
says,  that  the  meeting  in  the  New  Church  Isle 
was  not  in  consequence  of  any  petition  de- 
livered him  by  the  inhabitants,  which  petition 
was  neveiv  once  under  consideration  of  the 
committee,  nor  did  he  order  the  alarm -belt  to 
be  rung  to  couvocate  the  inhabitants.  Deniea 
that  he  ever  refused  to  admit  any  dragoons  into 
the  town ;  but,  on  the  contrary,  he  etprosiBd  a 
willingness  to  receive  Uiemt  proridmg  tbey 
were  sent." 
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As  to  the  eighth  Artide,  «•  Mr.  Stewart  re- 
fiuee  that  be  recei? ed  or  g^ave  oniers  to  read 
•DV  leltert  from  the  Preteoder,  or  that  he  gave 
ordera  in  cooaeqaence  of  any  such  letters;  any 
depatatton  that  miglit  bare  beco  sent,  was  the 
effect  of  the  ffsrs  of  the  inhabitants,  who  had 
more  of  the  go?emroeot  of  the  town  at  that 
time  than  the  magistrates.'* 

As  to  the  ninth  Article^  <*  The  Tolanteers 
carried  their  arms  to  the  castle  without  apply- 
ing to  Mr.  Stewart  for  his  ordera,  and  before 
he  understood  the  town  to  be  in  a  defenceleta 
■tate." 

As  to  the  tenth  Article,  Mr.  Stewart  says, 
**  Thai  it  was  the  sense  of  the  committee  the 
orovost  should  give  no  orders ;  and  he  beKeves 
It  will  appear,  that  the  messenger  from  Mr. 
Guest  was  told  he  was  at  liberty  to  spike  up  the 
cannon,  if  the  general  thought  proper ;  nay,  he 
ftrther  belierea  the  messenger  was  farther  told, . 
that  he  should  be  shewn  where  the  cannon 
were.  Mr.  Stewart  does  not  remember  that 
captain  Dalziel  was  'ordered  to  have  but  a  tbhrd 
of  hi»  guard  on  duty,  but  believes  that  the 
whole  guard  at  that  tin»e  were  not  in  a  condition 
to  do  doty,  after  the  fatigue  they  had  prevt* 
oosly  undergone;  the  inhabitants  had  before 
this  time  resolred  not  to  stand  u|ion  their  de- 
fence; the  Provost  remembers  nothing  of  the 
orders  aald  to  have  been  given  to  the  trained* 
bands,  hot  believes  the  contrary  will  be 
proven." 

As  to 'the  eletenth  Article,  the  Provost  re- 
peats the  first  part  of  bis  Answer  to  the  pre- 
ceding Article,  and  says,  ■*  That  if  any  of  the 
city  arms  fell  into  the  bands  of  the  rebels,  it 
must  have  proceeded  from  variona  unavoidable 
causes,  but  cannot  be  imputed  to  any  fault  of 
Mr.  Stewart." 

As  to  the  twelfth  Article,  *'  Mr.  Stewart  is 
confident  there  must  appear,  upon  his  part,  a 
zealous  attachment  to  the  interest  of  the  go- 
vernment, by  the  uniformity  of  hia  conduct 
from  the  commencement  of  the  rebellion,  until 
the  time  that  the  town  fell  imhappily  into  the 
rebels  bands ;  lor  such  is  and  must  be  the  na- 
tural construction  of  bis  unwearied  application 
to  every  part  of  his  duty,  and  upon  considering 
the  proposals  made  by  him  in  council,  with  the 
directions  given  to  those  that  acted  under  him." 
'  From  this  account  of  the  Provost's  conduct, 
in  relation  to  the  matters  charged  npon  him, 
liis  defences  against  the  libel  are: 

•«  1.  That  the  whole  ofthe  Chai^  is  laid  in 
a  manner  too  loose  and  general  to  be  past  to 
the  knowledge  of  an  assice." 

^  9.  That  the  facta  therein  contained  are 
either  misrepreaented|  or  in  their  natnre  not 
Criminal." 

^*  S.  That  no  error  in  point  of  judgment,  if 
ftny  thing  of  that  kind  ahall  appear,  ought  to  be 
made  the  foundation  of  a  crimmal  prosecution, 
especially  that  he  was  only  one  of  •  committee, 
and  -adted  by  their  direction.** 

Befinrethe  pursuer  proceed  to  recite  the  ar- 
gumenfta  that  were  oflbred  on  behalf  of  the 
pamiel,  ia  support  of  tfiese  deloDcesy  when  the 


trial  'cam^  on  in  the  Court  of  Justiciary  on 
Monday  the  13tb  current,  together  with  the  re- 
plies made  on  the  part  of  the  pursuer  to  these 
defences,  he  shall  here,  for  the  better  under- 
standing of  the  true  merits  of  the  case,  first  of 
all  briefl  v  aet  forth,  without  any  argument,  the 
principal  facts  which  occurred  at  and  about  the 
time  libelled,  such  as  he  believes  can  be  proved 
to  be  true,  either  by  authentic  writings,  or  by 
parole  evidence. 

[8dd  August  1745.  Council  Record.]  The 
Lord  Provost  produced  in  council  a  letter  from 
one  of  hia  majesty's  principal  secretaries  of 
state,  by  direction  of  the  lords  justices,  bearing 
date  ISth  August  1745,  giving  him  notice, 
'*  That  they  had  received  intelligence  that  the 
Pretender's  son  was  already  land^,  or  intended 
to  land  in  Scotland,  and  recommending  it  to 
him  the  Lord  Provost  to  exert  his  care  and  vigi- 
lance on  this  occaswn,  and  make  use  of  audi 
precantions  as  he  should  judge  necessary  fbr 
preserving  the  public  peace  within  the  city  of 
Bdinburgh."  And  produced  also  a  copy  of 
hia  answer  to  that  letter,  bearing  date  17th  of 
August,  promising,  inter  alia,  **  not  to  sit 
down  in  security,  but  to  keep  a  watchful  eye^ 
in  order  to  prevent,  as  fiur  as  possible,  eveiT 
thing  that  miffht  disturb  the  peace  of  this 
city ;"  of  which  answer  the  council  approved. 

The  same  day  the  council  resolved  to  levy 
and  raise  the  number  of  thirty  centhiels  to  be 
added  to  the  city -guard,  and  recommended  to 
the  Lord  Provost  and  magistrates  to  direct  and 
ordain  the  captains  and  subalterns  ofthe  train* 
ed- bands  to  make  np  full  Ksts  of  the  persons 
belooginff  to  their  several  companies,  and  lo 
report  the  same  to  the  magistrates  against 
Wednesday  then  next. 

At  the  same  time  another  order  was  made, 
for  directing  the  constables  of  the  city,  to  make 
out  lists  of  all  the  inhabitants  and  residenters 
within  their  several  bounds  and  districts,  and 
that  tbey  be  diligent  in  inquiring  and  finding 
out  what  sthingers  may  happen,  fhmi  time  td 
time,  to  come  within  this  city,  and  lodge  within 
their  several  districts;  and  that  all  inn-keeperS| 
stablers,  and  others,  who  lodge  and  entertain 
strangers,  should  from  time  to  time,  and  as  oft 
as  any  strangers  shall  lodge  with  them,  give  in 
to  the  captain  ofthe  city-guard,  a  note  of  tb^ 
names  and  desipiations  ki  thdr  arrival,  and  of 
the  time  of 'their  departure  from  thence,  and 
order  the  captain  of  the  guard  to  report  to  the 
magistrates  in  writing,  every  morning,  lists  of 
the  particulars  that  should  be  delivered  ui  to 
them  by  the  inhabitants. 

[Tuesday,  August  f 7, 1745.]  These  reso- 
lutions were  reputed  by  the  Lord  Provost,  and 
the  other  magistrates,  with  the  cOnveener  of 
the  trades,  to  a  mee^ngof  substantial  and  wdU 
affected  burgesses,  wmch  it  had  been  proposed 
to  summon  to  give  advice  on  the  present  occa« 
sion.  This  oroposal  was  made  to  the  Lord  Pro- 
vost on  the  Saturday  preceding,  being  the  84tfi 
of  that  month,  by  a  citizen  of  Edinbargh,  who 
luid  been  some  tittie  a  magistrate,  and  had  beea 
commissioned  by  other  vreU-sfibcted  citizens  t» 
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propose  such  meeUng  to  the  Provoet,  as  bad 
been  formerly  practised  on  iraportaot  occasions, 
and  which  be  repr^Kuted  as  what  thev  judged 
necessary  at  this  time,  in  order  to  take  mea- 
sures for  putting  the  city  in  a  posture  of  de- 
fence. This  proposition  tb%  Provost  received 
at  first  with  a  sneer  or  laugh  ;  but,  upon  the 
other's  pressing  him,  as  being  the  opinion  and 
the  wish  of  many  snbstantiid  burgesses,  and 
what  had  lieen  formerly  practised  on  the  like 
occasion,  the  Provost  at  last  consented  that 
there  should  be  such  meeting,  but  said  it  could 
not  be  that  day,  being  Saturday,  as  many  of 
the  burghers  would  fai  out  of  toi?n ;  and  ac- 
cordingly it  was  not  held  till  the  Tuesday  foU 
lowing. 

At  this  meeting,  which  was  held  in  the 
New  Church  Isle  at  five  o'clock  in  the  after- 
noon, consisting  of  a  great  number  of  the  most 
respectable  burgesses,  of  undoubted  loyalty  to 
his  majesty,  they  unanimously  approved  of  the 
stops  already  taken,  and  offered  their  advice  as 
to  the  farther  steps  to  be  taken,  and  particu- 
larly **  That  the  city  should  be  forthwith  put 
in  a  posture  of  defence,  and  a  body  of  men 
raised  and  armed  for  the  def|eqce  thereof  and 
the  service  of  the  ffovernroent.''  The  former 
of  these  could  be  of  Tittle  use  without  the  tatter ; 
and  to  the  latter  the  Provost  objected,  that  the 
same  would  be  treasonable  or  illegal,  without 
special  warrant  from  the  crown.  They  replied, 
that  if  a  warrant  was  necessary,  that  mignt  be 
applied  for  and  obtained.  Then  the  Provost 
said,  that,  supposing  they  should  get  a  warrant, 
he  doubted  much  if  money  coold  be  raised  by 
subscription  for  paying  them.  To  which  last 
objection  it  was  answered  by  some  citizens  t>f 
considerable  wealth  and  cred^  there  present, 
that  they  were  ready  to  undertake  and  oblige 
themselves  to  find  money  to  pay  a  raiment  tor 
three  months.  Upon  this  it  was  resolved,  that 
a  committee  should  be  named,  out  of  the  coun- 
cil and  of  the  other  buivesses,  to  consult  with 
and  take  the  advice  of  the  lord  justice  clerk, 
and  snch  of  the  other  judges  as  could  be  found 
in  town,  and  his  majesty's  advocate  and  soli- 
dtor,  with  regard  to  what  farther  steps  the  ma- 
gistrates and  council  and  community  could 
legally  take  for  preserving  the  peace  of  the 
city,  and  contributing  to  defeat  the  designs  of 
the  rebels ;  and  next  day  the  coiuicll  named 
their  committee  accordingly ;  the  result  of 
vhichVas,  that  application  was  made  to  bis 
miyesty,  in  order  to  remove  all  doubts,  for  his 
8j>eciai  warrant  and  licence  to  raise  such  re- 
giment, 

[Saturday,  August  SI,  1745.]|  Advice  was 
received  at  Edinburgh,  that  sir  John  Cope, 
with  the  troops  under  his  command,  instead  of 
inarching  diij^y  to  the  rebels,  ai  be  had  pro- 
posed, and  was  expected,  had,  upon  his  march 
at  Dalwinnie,  the  place  where  the  Fort  Angus- 
ius  and  Inverness  roads  meet,  marched  foreward 
towards  Inverness,  wherebv  the  rebels  were 
now  got  to  the  southward  or  the  king's  army, 
when  there  was  no  force  left  to  oppose  their 
marcfamg  southward  irhere  they  should  think 


fit,  which  gave  no  small  alarm  to  the  cities  of 
Edinburgh  and  Gla^w,  and  all  the  country 
to  the  southward  of  &e  rivers  or  friths  of  Forth 
and  Clyde. 

[Monday,  September  8.]  The  council  of 
Edinburgh  ordered  the  town 'guard  to  be  aug- 
mented to  the  full  number  of  126  men,  offioersy 
Serjeants,  and  drums  included. 

[Eodem  die.  The  deceast  Mr.  Mac  Laurin's 
Journal.]  **  The  accounts  from  the  north  be- 
coming more  and  more  unfavourable,  above 
twenty  gentlemen  of  known  good  affection  to 
his  majesty  and  the  government,  met  at  Mrs. 
Clark's  tavern,  and  agreed  to  apply  to  the  Lord 
Provost,  that  be  would  give  orders  for  putting 
the  town  in  as  good  a  state  of  defence  as  pos- 
sible with  all  expedition.  It  was  complained 
of  in  this  meeting,  that  an  application  which 
had  been  made  the  week  before  to  his  lordship 
had  not  met  with  doe  encouragement,  but  that 
the  persons  who  waited  on  his  lordship,  and 
their  zeal,  had  been  ridiculed,  and  maue  the 
subject  of  insipid  jokes.  The  company  (how- 
ever) resolved,  that,  whatever  discouragemento 
they  might  meet  with  firom  those  whose  duty 
it  was  to  have  animated  them,  they  should 
meet  frequently,  and  promote,  to  the  utmost  of 
their  power,  whatever  may  tend  to  the  defence 
of  the  town  :  In  the  mean  time  they  appointed 
two  of  their  number,  a  gentleman  who  had  for- 
merly been  a  baily,  and  Mr.  Mac  Laurin,  to 
wait  on  the  Provost  next  morning,  with  a  ge- 
neral instruction  to  beg  he  would  see  to  the 
defence  of  the  town,  and  offer  their  assistance ; 
and  three  particular  instructions,  Ist,  That  be 
woul^  order  making  moulds  for  bullets,  it  hav- 
ing been  found  on  trial  that  all  in  the  siiops  had 
been  bought  up  of  late  by  cadies,  (or  lank  boys) 
who  had  been  sent  for  them.  Sdly,  That  the 
sluice  of  the  North  Loch,  by  which Jhe  water 
issues  from  it,  should  be  shut  and  secured,  that  it 
might  fill  up.  Sdly,  That  they  should  propose 
to  his  lordship  the  making  a  distinction  betwixt 
the  inhabitants  of  known  good  affection,  and 
such  as  were  suspected,  when  he  came  to  in- 
trust them  with  the  town's  arms,  and  take 
proper  measures  that  the  city  should  not  be  in 
danger  from  within,  as  (had  been  taken)  in 
1715. 

"  Lord  Prorost  did  give  a  satisfactory  an- 
swer to  the  two  first  of  these,  but  as  to  the 
third,  he  did  not  give  the  satisfaction  desired ; 
but,  aAer  a  good  deal  of  reasoning,  be  said, 
that,  if  the  town  came  to  be  attocked,  he  would 
so  far  make  a  distinction  as  to  intrust  the  town's 
arms  with  the  most  substantial  burghers ;  he 
said,  that,  if  a  thousand  men  had  a  mind  toj^et 
into  this  town,  he  could  not  see  how  he  could 
hinder  them.  In  answer  to  this,  the  number 
of  trades-lads  in  Edinburgh,  of  the  gentlemen 
who  would  associate  to  save  the  town,  the  un- 
skiifulness  the  Highlanders  had  alwavs  shewn 
in  attacking  stone-walls,  their  want  of  artillery^ 
and^being  ul-armed,  with  the  assistance  thai 
would  be  got  from  the  dragoons,  in  all  prabafai* 
lity,  were  urged ;  it  was  insii^,  our  doiuff 
something  was  requisite  to  sare  the  repotatioa 
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of  tlie  town,  to  difcrl  the  enemy  fVom  c»mio{^ 
.  this  way,  aud  ta  reiee  a  spirit  in  the  counti-y . 

"  To  thii  he  uiswerevi,  that,  to  pretend  tt>  do 
when  we  eottU  do  liltle,  was  to  expose  us  to 
ridieole.  Other  disooura^og  elKpremohs  were 
wed ;  but,  at  the  end,  be  said  he  woald  he 
glad  of  advice  from  sensible  burghers,  and  ha?e 
rq^ard  to  it." 

[Tfanrsday,  September  5th.]  «  Little  tnate- 
riai  past  till  September  the  5th,  when  the  same 
companj,  with  some  addition  of  other  i^entle- 
oien,  met  at  the  same  place;  and  now  the 
dbttger  apf^aring^more  immioent,  they  entered 
ioto  an  aasociation,  as  Tolanteers,  to  serve  thr 
the  defence  of  the  city  at  the  hnu/d  of  their 
lives  and  fbrtimes,  under  the  dirmion  of  the 
Lord  Provost.  This  wassigned  by  all  present,and 
by  a  hundred  before  twelve  the  next  day.  They 
ippointed  some  ef  their  numb^  to  present  this 
to  (he  Lord  Provost,  to  desire  they  might  be  al- 
lowed to  chnse  their  oncers,  and  that  he  wonld 
apply  to  general  Guest  For  arms  to  them  i  they 
were  likewise  ordered  to  intreat  that  the  parSfiet 
of  the  towtt-wajl  might  be  cleared,  which,  in 
nany  places,  had  been  stopt  np  with  stone  aiid 
line  to  prevent  smuggling;  that  stairs  should 
be  made  for  getting  up  to  it  at  proper  distances ; 
that  caoaon  should  be  got  from  the  ships  to  be 
phced  on  the  flanks  and  gates." 

This  spirit  for  putting  the  town  in  a  posture 
of  dc<edce  was  so  generally  jirevaleut  amongst 
the  welKafllected,  and  even  the  least  warlike 
part  of  the  inhabitants,  that,  of  this  date,  a  re- 
presentation to  the  Lord  Provost,  magistrates 
aod  oonncil,  was  signed  by  the  princl|)al  and 
professor  of  divinity,  and  twelve  more  of  the 
ministers  of  the  city  of  Edinburgh,  of  whom 
(be  total  ttimilier  is  sixteen,  so  that  three  only 
ware  absent  or  wanting ;  whiob  representation 
sets  forth,  that  thev*  have  seen  and  considered  a 
petition  to  their  lordship  and  bononrs,  snb- 
aeribed  b^  a  considerable  nitmber  of  the  inha- 
bitants of  this  city,  welkaffected  to  his  majeetv's 
person  and  government,  praying,  that  ttK  city 
loay  he  put  in  a  proper  posture  of  defence 
a^inst  the  coinmon  enemy;  thai  they,  the 
miBisters  of  Ediuborgh,  judged  it  their  duty 
to  testify  their  hearty  approkwtton  of  such  de- 
ai^,  and  their  firm  resolution  to  promote  the 
tame  in  their  sphere  and  station,  and  tberelry 
engpige  eheerfnity  to  centrihute  for  defraying 
thi^  neoBssary  expenoe  with  their  fellow-etttzens. 

The  ministers  were  as  good  as  tiieir  woi-da 
as  to  this  article;  for,  onl  of  their  moderate 
•tipends,  they  joined  in  aobscribtng  for  the 
P*y  of  one  hundred  men  oot  of  the  thousand 
proposed  to  be  raised. 

The  Lord  Provost,  however,  fouiid  also  oo«- 
tMlcrable  dftBeolti«s  as  to  the  legality  of  this 
"B^asnrs,  wbi^h  was  pressed  upon  himr  of 
nusing  the  volunteers,  and  did  not  ||five  w^ 
to  it  until  be  had  first  one  signed  opinion  of  his 
|it*je«ty>s  advocate  and  aoHoitor,  "  That  it  was 
lawful  for  the  magistmifB  to  aothmixe  the 
nbseribers,  and  other  well-aflboled  inhabitants, 
lo  lake  up  arms  in  defence  of  tlie  city,  and 
•opport  of  the  goverwttaiit."    And  tlw  Protost, 
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ft  f eemt^  nM  being  ftiHy  satisfi^  with  this  o)it- 
nion,  there  was  aubjoini^d  to  it,  and  si^ed  by 
the  same  gentlemen,  a  farther  opinion,  [Eodeih 
die,  Sept.  6th.]  '*  That  it  was  lawful,  and  not 
treasonable,  for  the  magistrates  to  comply  witli 
the  desire  of  the  said  Petition  of  the  volun- 
teers,'* 

[Mr.  Mao  Laurin's  Journal.]  The  liOrd 
Provost  declared  now,  and  always  aflerwards, 
**  That  he^wonld  insist  on  the  privileges  of  his 
office,  and  did  not  l^ave  the  nomination  of  thb 
officers  to  the  volunteers,  but  allowed  thetn  tb 
make  up  a  list  of  30  or  40,  or  more,  froih 
which  he  would  Chuse  them.  He  walked  with 
some  of  the  magistrates  and  volunteers  about 
a  part  of  the  town-wall ;  he  then  said,  be  could 
not  see  hut  if  S,000  men  had  ii  mind  to  get 
into  the  town,  they  must  ancceed ;  afler  look* 
ing  at  a  part  of  the  wall,  he  desir^  Mr.  Mac 
Laurin,  one  of  the  volunteers,  to  take  the  trou- 
ble to  make  a  plan  of  it ;  which  he  promised 
to  do. 

*'  It  was  thought  proper  to  draw  up  an  arti- 
cle of  newa  concerning  this  assddation,  to 
encourage  otberci  to  join,  and  rouae  the  lethar - 
gick  spirit  of  the  country :  af\er  it  was  written, 
It  ^aa  thongbt  decent  and  dutiful  to  shew  it 
to  the  Provost ;  the  words,  That  this  proposal 
was  accepted  by  the  Lord  Pi-of  ost,  tvere  al- 
tered by  him ;  he  would  have  it,  tbkt  the  Ldf d 
Provost  acqulesoed  in  this  proposal.  This  al- 
teration was  much  regretted  by  those  t^Ho 
were  sincerely  zealous  in  this  caute,  being 
sensible,  that,  in  so  eritic&l  tt  time,  rtiore  than 
aoquieaciflg  was  rei|oisite  in  the  magistrates;  to 
animate  the  bnrghers,  and  fbreseeitig,  as  it 
happened,  that  the  trad^  would  not  be  warm 
when  the  magmtrales  were  so  cool.  The  vo- 
lunteers hoa^ever  aoon  rose  to  400.  The  ex- 
pences  of  the  works  proposed  were  much  talked 
and  complained  of,  at  this  time  atid  afler- 
wards."    • 

[Saturday,  Sept.  rth.]  The  Lord  Provost 
moved  in  council,  that  an  Address  should  be 
drawn  np  and  presented  to  his  majesty,  whidt 
was  unanimously  agreed  to  ;  atid  acconlingly 
a  very  dntifol  addresa  was  made  out  ami 
signed ;  and  that  same  day  it  was  reserved  in 
council  to  anthorize  the  magtstratea  and  cod- 
veener  to  employ  persons,  with  all  posalbfo 
speed,  to  put  the  city  in  a  posture  of  defence, 
and  partieniarly  the  walls  therec^. 
.  [Eodem  die«  Sept.  7tb,  Mr.  Mdc  Laoriir^s 
Joamiil.}  «<  The  plan  of  the  wdll  Iras  mi#e 
r«ady,  and  presented  to  the  council  at  six 
o^ekick ;  the  weak  places  were  pointed  ottt, 
and  wlnt  wasr  most  necessary  to  be  done  pny- 
posM.  The  Lord  Provost  deshred  an  ejAimate 
might  be  nmile  of  the  expence ;  but  it  wifs 
answered,  that  it  conld  not  easily  be  done,  ami 
wonkl  require  >  tifwe.  It  was  proposed  tlm 
flanks  should  be  first  taken  cafe  of,  Aa  the 
time  which  th«  rebels  would  take  to  cotne  fo 
Edinburgh  was  uncertain  ;  that  fh6  doittg  as 
nraoh  as  4f  e  oonld  dirl  not  hinder  the  capitu- 
lating, if  necessary ;  that  there  was  a  dmibfe 
ohancc  fo^  relief,  either  from  air  John  Cdpe« 
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•r  thaDalohito  that  holding  out  one  day  or 
two  might  M?o  the  towo ;  hut  that  dispatch 
wai  neccaaary  abore  all  tbiags,  and  all  the 
workmea  that  could  be  got  oo^t  to  be  em- 
ployed." 

[Sauday^  Sept.  8th.  Mr.  Mac  •  Laorin't 
Journal.]  **  The  workroeo  cleared  a  part  of 
the  parapet ;  hot  the  number  was  very  email 
lor  tbii  day,  and  indeed  for  the  whole  week, 
tfll  September  i5th.  Of  this  complaints- were 
made  erery  night,  but  to  little  or  no  purpose ; 
aometimes  thete  were  only  two  dozen,  when 
'  there  ought  to  hare  been  as  many  hundreds ; 
Ibr  now  the  rebels  were  at  Perth.  It  was 
found  that  the  parapet,  when  cleared,  was  too 
narrow  in  several  i^laces,  and  that  it  waa  ne- 
cessary to  add  to  it  by  scaffolding.  This  waa 
done  in  some  places,  but  so  few  men  were  em- 
ployed, that  in  others  it  was  not  executed*" 

[Monday,  Sept.  9th.  Council  Record.]  The 
liDrd  ProTOst  produced  in  coundL  a  sl^n-ma- 
Bual  from  his  majesty,  addressed  to  the  lord 
pOTOst,  magistrates,  and  town-council  of 
£diDbuigh.  reciting:  <'  That  it  had  been  repre- 
sented to  his  n^jesty,  that  the  lord  prorost, 
magistrates,town-council,borges8es,  and  others 
of  the  city  of  Edinburgh,  from  their  great  loy- 
alty and  aiieation  to  hia  person  and  gorem- 
neat,  were  at  this  juncture  willing  and  ready 
to  raise  and  maintain,  at  their  own  proper 
charge  and  ezpence,  by  ▼oluntary  subscription 
ind  contribution,  1,000  foot  for  the  defence 
of  the  said  city  aM  the  support  of  his  govern- 
ment,  and  that  they  were  desirous  of  obtain- 
ing his  royal  licence  and  authority  for  the 
same :  his  muesty  does  grant  the  same  ac- 
cordingly; and  does  farther  ordain  and  com- 
nandi  that  the  said  1,000  men  shall  be  under 
the  direction  of  the  lord  prorost,  magistrates 
and  town-council  of  Edinburgh.^ 

This  warrant  baving  been  read  and  consi- 
dered by  the  magistrates  and  council,  *<  They 
appointed,  as  a  committee,  the  present  and  old 
inagistrates,  conveener,  deacona  Lauder  and 
Porteous,  or  any  five  of  them,  the  Lord  Pro- 
vost being  always  one;  and,  in  case  of  his 
absence,  any  nine  of  them  to  be  a  quorum,  to 
consider  what  is  most  proper  to  be  done  upon 
this  occasion,  for  levviog  the  said  1,000  foot, 
and  particularly  to  take  b  tlie  subscriptions  of 
•ocb  of  the  inhabitants  aa  are  willing  to  contri- 
bute for  levying  and  maintaining  the  said 
1,000  foot,  with  their  proper  officers  to  be 
named,  for  the  purposes  mentioned  in  the  said 
^iffo-manual,  for  the  space  of  three  UMnths 
after  they  shall  be  so  inlisted  ;  as  also  to  con- 
aider  what  is  proper  to  be  done  farther  for  the 
safety  of  the  city,  and  tor  support  of  the 'go- 
vernment.; which  committee  shsll  meet  at 
the  Goldsmiths-ball  twice  each  day,  at  the 
hours  of  eleven  in  tbe  forenoon,  and  &nr  in  the 
afkernoon ;  and  recommended  to  the  said  com- 
mittee to  keep  a  book,  into  which  all  their 
proceedings  and  aoTings  shall  be  regularly  in- 
grossed,  to  tbe  end  tbe  same  may  be  reported 
to  the  council  from  time  to  time. 
**  AjMi  the  nagistratea  and  ooaacil  uombate 


and  appoint  the  Lsrd  Pk«voat  to  be  «alonel  aiid 
commander  9f  the  aaid  1,000  foot,  with  power 
to  hia  lordahip  to  conduct  and  direct  tbem» 
and  the  other  ofBcerv  who  ahallbe  named  to 
cbmmand  under  him,  aa  the  council  ahall 
think  proper,  or  as  the  exigenciea  of  matlen 
ahall  require." 

[Bodem  diei,  Sept.  9th.  Mr.  Mae  Laofin'a 
Journal.]  '*  The  work  went  on  but  atowl  v ; 
some  of  the  embraznrea  in  the  fbnks  lor  tha 
cannon,  and  in  the  curtain  for  the  masque- 
teen,  were  opened." 

[Eodem  die.]  ««  A  letter  waa  delivered  to 
the  Lord  Provost,  signed  by  three  oM  provoats, 
Drammonti^  Mac  Aulay,  Osbom;  and  three 
old  bailiea,  Nimmo,  Biackwood,  Wilson ;  an 
behalf  of  tbemaelves  and  the  other  volunteers, 
praying  hia  lonlship  to  appiv  to  the  corn- 
tana  of 


inahder  in  chief  for'  800  atand  of  arma ;  and 
that  be  would  appoint  a  place  where  the  vo- 
lunteers might  be  instructed  in  the  use  of  tha 
firelock  and  bayonet" 

[Sept.  lOth.  Council  Record.]  ^^The  coun- 
cil appointed  Allan  Boma,  late  of  the  lord 
Rothes's  regiment,  to  be  adjutant  to  the  1,000 
foot  commanded  by,  the  Lord  Provost,  which 
were  now  levying,  and  recommended  to  hia 
lordship  to  find  out  proper  persona  to  be  offi- 
cers, to  command  each  hundred  men  imder 
his  lordship." 

[Eodem  die.  Mr.  Mao  Laurin's  Journal.] 
**  A  scheme  of  what  was  most  necessaiy  to  bo 
done  was  drawn  up  by  a  volunteer  above- 
mentioned,  and  shewn  to  general  Guest,  and 
at  his  desire  to  an  old  officer  of  the  dragoons  ; 
being  approved  by  him,  it  was  presented  to  the 
Lord  Provost.  It  was  insisted,  that  a  high 
houae,  which  rakes  a  part  of  tho  wall  near  the 
Potter-Row  port,  ahould  be  possessed  by  a 
party,  and  a  communication  made  from  tha 
wall  to  the  house,  to  relieve  or  bring  nff  the 
men  as  occasion  might  require ;  but  this,  so 
much  insisted  on,  was  not  yielded  till  Sep« 
terober  16th,  when  captain  Murray  approved 
of  it ;  and  then,  though  it  was  begun,  there 
waa  not  time  to  finish  it. 

**  Unhappily  at  this  time  tbe  electiona  of 
their  deacona  so  much  employed  the  trades, 
that  few  came  to  work  on  the  wall ;  and  it 
never  appeared,  that,  after  repeated  complainta, 
proper  authority  waa  employed  to  oblige  them 
to  work  in  this  time  of  the  greatest  danger." 

The  Lord  Provost  reported,  That  lie  bad 
procured,  from  general  Guest  ao  order  to 
David  Lyon,  store-keeper  of  the  caatle,  to  de« 
liver  to  hia  lordship,  or  his  order,  upon  recent, 
two  hundred  musketa,  bayonets,  and  cartoodi- 
boxes,  and  the  like  number  of  flmts,  with  one 
barrel  of  powder,  and  an  equal  proportion  of 
ball,  whicn  are  to  be  distributed  among  tha 
gentlemen  volunteers. 

The  council  also  authorized  the  bailies  of 
Potter-Row  and  Portsburgh  to  give  reoeipta 
for  sixty  stand  of  arms,  to  be  by  tliem  diain* 
buted  amongst  the  inlwbitaota  on  proper  re- 
ceipts. 

The  cooacil  appointed  the  respcoliva  daa^ 
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c<ms  to  make  choioc  of  nz  ponoM  out  of  each 
of  their  inoorporations,  to  be  given  in  to  the 
coimcil  ott  Friday  next,  that  out  of  the  aaae 
Inis  of  six,  three  may  beclioaeD  by  the  ooao- 
cily  to  the  effect  the  corporatione  may  elect 
their  several  deaeons  for  the  year  eosuingr. 

[Eodem  die.  Sept.  llth.]  The  Committee 
above-meatioiied,  appointed  by  the  council  on 
the  9tb,  met  for  the  first  time,  the  Lord  Pro- 
vost present,  when  they  itare  their  opinion 
eottoemittff  some  things  to  be  done  for  tne  re* 
paration  of  the  walls,  that  the  same  should  be 
mthwtth  executed  so  far  Is  hitherto  undone. 

[Eodem  die.  Mr.  Mac  Laurin^s  Journal.] 
^  iBiome  cannon  were  irot  ftom  ships ;  and  it 
karing  been  earnestly  recommended  to  the 
Lord  Provost,  that  some  hand  granadoes 
•boold  be  got,  and  the  city-goard  and  volnn- 
teen  taught  to  use  them,  a  message  was  sent 
to  the  general,  and  by  him  to  the  castle ;  but  it 
was  answered.  That  they  bad  not  above  two 
hondred,  and  could  not  spare  them.  Af^- 
wards,  however,  one  of  tne  volunteers,  sur- 
prised that  there  should  be  so  few  in  such  a 
garrison,  so  well  provided  with  stores,  made  a 
visit  to  the  castle,  and  was  told  by  the  store* 
keeper,  that  he  had  five  times  that  number, 
and  was  desired  to  teU  the  Provost,  that  he  had 
a  hundred  at  his  service,  if  he  had  a  mind  for 
them.  The  message  was  delivered,  but  the 
granadoes  never  appeared.  We  found  twenty- 
three  that  had  lien  in  a  chest  since  1715,  in  the 
town's  armoury,  but  they  were  never  exa- 
mined. 

<•  A  ditch  that  had  been  ordered  at  Wallace's 
Tower,  had  been  carried  on  right  for  some 
time,  but  was  afterwards,  by  some  mistake,  or 
bad  advice,  cast  on  the  wrong  side  of  the  dyke. 
This  day  this  was  stopt,  and  a  reosedy  proposed, 
bat  net  executed  for  want  of  time. 

••  [September  13.  k.  M.]  The  Committee 
above-named,  came  to  some  farther  resolutions 
about  fortifving  the  citT- walls,  and,  ttiiereiia, 
reooasMnoed  to  Mr.  Mac  Lanrin  to  go  along 
with  the  tradesmen  to  explaui  the  tentti  artiole 
;of  his  memorial,  in  relation  to  the  putting  tlie 
wall  at  Leitb-Wynd  in  a  better  posture  of 
defence.'' 

[Committee's  lUoord.]  Jn  pursuance  of 
the  Lord  Provost's  recommendation,  the  Com- 
mittee resolved,  That  k  he  recommended  to 
some  of  the  city-guard,  Bdinburgh  rmment, 
and  gentlemen  vohmteers,  that  they  do  lean 
tfw  exercise  of  throwing  the  hand  granadoes. 

"  [Eodeu  die.  P.  M.)  The  Committee 
reaolvet  That  the  connol  should  invite  those 
wlMJkaveatty  quantities  of  grain  at  Leith,  or 
other  parts  near  to  the  town,  to  bring  thesama 
into  this  city,  to  be  k»dged  in  the  oity'a  gra- 
aaries,  to  be  kept  thersinfiom  the  enemy t  reni- 
fiee."^ 

«« [Ssplembcr  IS.  Council  Reoerd.]  The 
PMvoot  reported,  That,  oo  the  19th  current,  be 
bad  given  receipt* to  the  atore*keeper  of  the 
castle  fbr  a  humired  imiskets,  bayonets,  and 
cartaaeh-boxes,  with  half  a  barrd  of  powder, 
aiiillpU  In  fiOfQrtaQB^fettlie  use  of  the  toIub- 


teers  of  this  cttv ;  and  also  that  he  had  given 
receipt  for  two  oundred  stand  of  more  arms  to 
the  use  of  the  city's  regiment 

*<Tbe  proceeding^  of  the  Committee  for 
levying  the  city-regiment,  and  forwarding  the 
neoesiary  steps  to  M  taken  for  the  safety  and 
defence  of  the  place,  named  the  9th  current, 
were  read  over,  and  uoanimonsly  approved  by 
the  council,  which  recommended  to  the  Com- 
mittee to  continue  in  their  diligence." 

The  council  then  proceeded  to  make  the 
short  leets  for  the  election  of  new  deacons ; 
afler  which  there  is  nothing  entered  in  the 
council  record,  till  the  18th  of  September,  the 
day  atler  the  rebels  got  possession  of  the  town, 
when  there  were  some  proceedings  relating  to 
the  annual  election,  which  did  not  take  effect. 

t Eodem  die.  Minutes  of  the  Committee.] 
'be  Lord  Provost,  and  other  members  of  the 
committee  present,  reoommended  to  bailie 
Robert  ^Baillict  and  hie  committee  upon  tfaa 
public  worka,  and  such  of  this  committee  an 
pleased  to  attend,  or  any  three  of  them,  baili^ 
JBaillie  being  always  one,  to  see  the  whole  par* 
ticulars  contained  in  tbe  former  minutes  fully 
executed,  without  loes  of  time,  and  to  take  the 
advice  and  direction  of  such  proper  persons 
without  doors,  as  they  shall  judge  neeessary 
for  executing  the  whole  particuhws:  with 
power  to  the  said  committee  to  preas  snch 
workmen  as  shall  be  judged  proper  for  com- 
pleting the  whole  worka  before  specified. 

**  [September  13.  Mn  Mac  Laurio's  Jour'* 
nal.]  The  day  of  the  deetion  of  the  deacons 
there  was  verjp  little  done  on  tbe  wall ;  thu 
deacons  oould  not  be  got ;  some  bouses  in  St. 
Mary's  Wynd,  that  Sad  krge  windows  into 
the  town,  were  shewn  to  some  magistrates,  and 
afterwards  to  the  Provost :  but  no  orders*  were 
given  about  them.  This  day  the  carriages  of 
tiie  cannon  were  exanuDed,  and  any  necessary 
reparation  ordered. 

**  [Saturday,  September  14th,  Committee 
Record.]  The  Lord  Provost  in  the  committee 
reported.  That  he  had  this  day  signed  an  ordee 
for  payment  of  1,000/.  sterling  to  the  receiver 
general,  to  account  of  the  com  due  by  the  city. 

*«  The  Coaunittee  resolve,  That  the  cesa 
books,  and  thoae  by  which  the  annuity  and 
poor's  money  is  cdieoted,  shall  be  transported 
from  the  aeveral  collectors  offices  to  the  caatle 
of  Edinburgh  for  preservatron ;  and  the  Provost 
wrote  a  letter  to  general  Preston,  the  governor 
of  the  cestle,  praying  him  to  receive  the  said 
books,  and  keep  them  for  the  use  of  the  city." 

Thii  is  the  laal  entry  made  in  the  re^^er  of 
the  proceedings  of  this  committee,  which  does 
not  appear  to  nave  met  again  afUr  .this  Satur- 
day the  14th. 

"  [Eodem  die.  Mr.  Mac  Lanrin's  Journal.] 
Little  work  on  the  waUs  and  scafibldioga,  the 
cannon  were  all  proved  and  the  ahot  got  ready. 

'«  [Sept  15.  dit.  Journal.]  The  Lord  Pro- 
▼est  brought  captain  Murray  to  town  to  give 
bis  advice,  and,  not  till  this  day,  he  ofidered 
some  worke.  within  the  gates,  which  were  be* 
gun  immcdiatoly*   There  wan  B«n  neu  en-. 
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played  tbit  dky  llAft  ever  bcfwre ;  aikr  wtiy 
iNMfy  soemed  to  «xeri  tkemtelves :  but  tbe  Liord 
Provost  having  never  aame^'  iIm  field-offioen 
ta  the  vdluateers,  tfaey  were  now  nine  iode- 
peodent  comp^Diee  $  and,  upon  a  notion  to  so 
oiii  withi  cetlonel  Gardner,  thaf  unhappily  en* 
vided  in  opinioa,  which  prodqced  toone  heat 
amotigftt  them.  A  laoet  ualocky  eigfnal  wae 
pUcbed  OAtooikll  them  to  their  arms,  the  ring* 
ing;  of  tbe  firrbeU,  wbiok  never  fails  to  raise  a 
pannis  ia  fidioborgh.  This  happened  in 
t^eoFdiviae  service;  the  churches  disnissed 
i»  confusion  and  terror :  and  Ibis  was  the  first 
afupeasanae  of  fear  ia  the  place:  this  signal 
W^  not  tA  have  been  proposed  or  aNoiweil  by 
the  magistrates  at  soch  a  time,  the  rebelB  not 
being  hi  from  us. 

^^  This  day  most  of  the  eannon  were  carried 
te  the  flanks,  and  m  this  as  much  regard  as 
passible  •  was  bad  to  the  vveakesi  phces ;  so 
that  there  we»e  three  a»  M.  Afavy's  ^nd, 
which  raked  it*  About  six,  oee  o^  tbe  volun- 
teen,  witblh&ebief  of  the  bembardievs,  came 
te  the  Provost,  to  have  a»  order  te  kiad  $hem  ; 
faf  kept  them  waiting  till  eight,  and  then  de- 
siDed  anotliev  to  sign  the  order  tevhim.  They 
bigVD,  tbougb  in  tbe  night;  but,  after  they 
came  le  tbe  Briato  port,  they  were  obliged  to 
wait  from  half  an  hour  after  ten,  till  near  one, 
far  vaa^  of  a  ceotinel  to  place  on  the  loaded 
9un,  tbougb  they  sent  messages  fop  eenlinela 
to  the  gmwd  and  coueoil.  This  pat  a'  slop  to 
their  progress  that  eight ;  the  guns  wer«  all 
leaded  with  smalt  shot,  and,  aa  they  flanked 
the  curtaiaB  and  gates,  it  was  thetuora  daa- 
gerous  Id  teave  them  .without  cenlioeti  doriBg 
all  Ibat  time,  while  tbe  rest  of  the  waM  wae 
gurded,  and, « All  ia  wettv*!  was.faeard^  sound 
regulani? ;  there  we^eoo  oeolinelfi  fi'om  Brislo 
port  to  the  West  port^  but  one  er  twe  below.'^ 

On  the  evening  of  tbie  Idth  of  September, 
when  the  rebels  were  within  a  few  mileeof  the 
•  city,  and  ilr  was  apprebend^d  that  they  ttyight 
have'conne  »p  teit  during  that  m«[ht;  it  was 
resolved  at  a  meetiog  with  the  Lord  Pm v^ost,  aod 
,othet«  of  the  couocil,  witb  the  cUptaiM  of  tbe 
voleoteers,  that  700  meu  should  be  upon  duty 
M  night,  to  guard  the  walla  aU»  »o»od/the  town, 
who:  wereto  consist  of  40Q  iramed  beads,  4H> 
of  tbe  new  regiment,  100  veKinte^n,  -90  se- 
coders,  40  Bauraiih  TohMitseM,'80  excise^oA- 
cers» 

[Monday^  September  M,  Bfr.  Mao  Lauvin*s 
Jburoal.]  •«  The  woska  west  oik  obeerfiilly 
tilL^ttroT'tifeat^iiitibt^'  »  worfewes  thrown 
up  to  defend  the  peso  %>  Mfmoiresay^  some 
galee #ei«  abut  «p, seame  move ^^anoou'tneve 
goS  and  coined  to  t^  bastioHi  ah4  gpM»s; 
we  were  told  that  only  5  ffunnere  wele  got  at 
ope  e^lock,  but  Were  proiuised  thbt  pftins 
should  be  takee  te  gel  more.  -      i>-      • 

«*  Betwixt;  twoandibraee'oidek,  somebev- 
gfaers  were  said  to.  he earryiniiiabout  fop'dub- 
seriptions  a  petition,  te  the  magiatmtte,  pteyihg 
the  town  should  capituhne.  Tbe^alarm  being 
great  at  the  WesVport,  the  guds-'tbei%  wem 
lw4ed)  aad- the  otbeii  works  pre|fndiea|*s#tbttt 


they-  were  almost  flaiahed,  when  aa  aeesail 
oame,  that  a  meetiog  in  tbe  New  Charob  bad 
agreed  to  copitulale.  One  of  ijhe  foluatMii 
called  for  the  Preveot,  to  know  what  wuioW 
done  te  the  caaaoa ;  but  was  told,  that  bh 
lordship  had  net  iJHae  te  apeak  to  him.  Tbi 
call  of,  *  All  ia  well,'  did  POt  go  reswd  the  will 
this  night  aa  tbe  lbraMff»  awTtbe  lewa  srssidi 
to  be  quite  off  its  defeoce ;  Ibe  voiaaleera  4l* 
livered  their  arm*  into  the  caaftlf^" 

Bcce  Mr.  Mac  Lanria'a  Jeonal  e^ds,  ebiob 
ia  all  in  hie  ewe- hand- wffiiiag ;  and,  ai  be 
waa  himself  a  volunteer,  and  sawed  the  tswa 
aa  a  ebief  eagiuacr,  to  deviae  aNd  dwset  tbe 
melbeds  of  fbrttfymg  the  same  ;  aa  he  waia 
persoA  of  great  aiMt  emioeut  abililiea*  of  exetlbal 
judgOMBt  as  well  as  great  leamiiMf,  aad  of  per- 
feel  probity  aad  veracity ;  aa  b^  hid  eppNtii<i 
nity  to  know  all  the  fs«ta  whiob  he  veUlsi,  taA 
wliicb  he  set  dewa  i*  writmg  laaiatly  tlhr 
they  bappenec^  witb  great  dij^inotaew  m4 
precision  ;  and  aa  tbe>  ppmuar  baa  reasm  Is 
behave  tlml  bia  retetio»  erill  be  eeafiimtd  kf 
tbe  testimony  of  lif  iag  witnemen»  be  bsachow, 
ia  this  deduetien  ef  tbe  faala»  in  osdar  ts  nake 
tba  cbaKgeand  tbe  defenoe  beMer  uadewiood, 
to  arnke  use  ef  Ibe  aery  moide  of  prpfeiw 
Alac  lAwriu,  aa  Ibe  moat  aeeiavate  aad  gsaujii 
relatmnof  tbeiaelslbat^eoiild  basMile^mbr 
aa  be  goes. 

The  eveaia  of  Mesday  tbe  16th,  wbei, 
after  so  miaob  psepasaliaa  for  a  deimoe,  ibe 
cily  of  EdiahiKgb  waa  in  efff^ct  aarfanilweli 
and  opened  its  gates  to  tbe  rebels,  were  varissi^ 
and  deserve  te  be  more  minuAety  ve^ilsd.  Ia 
the  moEiiing  of  that  di^  proaeil  Siewait  n- 
ceifod  a  mpmags  frdmnbe  camp  9k'  the  reluK 
whieb  waa  deltvertd  to.  hami  by»  Aadijaw  AJf a, 
writes  le  tbeal^net,  impafftiog,  Thatthsetj 
of  Edinburgh  wouM  be  illrttrealad  by  tbeo, 
iHdsas  it  kbotthi  b^  leadily  or  speedily  ssr- 
readeftd.  Upooi  reoaiwng  eihieh»  the  PniMd 
did  BQl  Qomaait  vbe  aaid  Andceiie  Alvm  w  |si- 
son,  kieilbep  did  be  gave  nolioe  of  tbii  iaoiM 
te  any  other  el',  the  hiag'a  ofieam*  oifit « 
OMlitiiry,  sier  did  Im  an  much  aa  adTtsB« 
charge  Mr.  Ahea  ie  fikrhcaf  napnaliag  vrn* 
lating  that  message  of  his  in  the  tow%  ab^' 
went  diaactlgr  Ma  the  Bwtost  telba  street, 
and'  repeal^,  bia  saav^-  la  a-fliacba  ef  people  whs 
came  llOttDdbiflf^  amim^il  wbpmeiiegaitls- 
man  advised  Mr.  AljaealOLgtaai  talfriibstbs 
bad  beea  oalating  to  hie  mMaty/aAdm^t 
npoa  his  deipg'  whkh,.  the  iM99t^  Mm 
iheLord.ProeMtto  ^mmiUMvi  AbmatPipn- 
aan^  wbieh  tvaaaewdMe^tee  lafta lo pw"^ 
tbe  diaefatsiag  m?  spreadiiig.  4ie.  tbieslSDii^ 
message  wbidb-he  bedbreiight 

lAJKMdr  lvoje>:bick  in  .thei  aAeraaea  of  tbd. 
day,  a,pslilioiiiwaa.ert  oaitet^  wbiafa  viapii 
into  the  Lord  Provost'^  hands  aboot  three,  m* 
dvsised  to  the  lord  pnaosl^  OMfPst^fM  ^ 
ceaauiK  uod  entiHed,  Bapitc  nffUlina.  sf  tbe 
ufldeiUufaBfrifaiag  iahafaitaata  q€  tbe  sit^  «^ 
Sdinbttiir^  Mid  fb>«itaigtied  by-4B  p^na 
s^iog  fbvthv  «^  TbalivMi^  ^^''f^_!fS!l 
witbaaanwofi  '  *"^ 
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eity  ia  preaeAftlv  Mprnd,  hy  a  rebeHiiNia  ari»]r 
Qaarcbitttf  up  tWeW  io  order  to  attack  it,  tkvm 
beittir,  at  tlia  same  time,  seusibie  of  oar  in^- 
liUity  to  maka^Aicb  a  defence  as  wiib  aoy  f  ro- 
Wbiiil^  majr  defeat  thaur  desiga  of  eaterii^ 
tlia  fMMi  wijUioot  aadapgetiog  tkk»  lives  and 
l^«y«F4iea  oi*  the  inlnJiitaot^  aad  e^poaiaif  Ibe 
•iljr  to  lapioa  aod  pbiMder,  ia  tbe  eneiA  ol'  out 
kmg  aUiged  to  aMireiid«f«  aod  Uial  there  ia 
biu  aotaUv  if  any  fttoapeet  of  aasiataMO  from 
Mut  RMUtaiy ;  tliei etee  j^rayivg  tbem*  wbo  are 
ibe  govemora  of  Ibe  c»ty,  IM,  before  (bey 
caiae  lo  aay  resoMaa,  ei|b«f  of  defeudin^  ea 
giving  v^  tbe  loiva,  (b«y  will  csall  a  aneeting 
qC  ail  tbe  (MrincipaA  iohabitaBlii  and  beritora  al 
presfuliB  tW  plaee,  tocoMiiAt  wiib  tbmii  what 
la  iMropei  lo  badaaeia  ao  affair  «f  aagiealiaii- 
pertuBiy^*' 

AboHit  Ibe  verv  liata  thai  Ihis  pelitioii  waa 
gaiag  <orwacd»  a  (alter  waa  ajgiied  by'  lb»  Lard 
Provost,  legeibar  miltk  hia  iMJ(pfl»yVi  Advocate 
MdSoUaitor,  addseaaed  to.  tbe  booBanrabie  liio- 
tonant-geaaral  Guest,  in  Ibe  worda  IbUowiMr : 
•'  ^diiibnigb,  lat^  Hiepleiiiber  1746.  Sir,  We 
lire  of  upiAioo*  tbat  il  woukl  be  iir  ba^  joaivea^ 
ty 'a  servioe,  tbat  one  haadred  oi  tbe  dragooaai 
lybottki  be  ordered  in  to  tb^  town  of  Ediabiifgh^ 
li»  aeaiailD  delendiag  tbia  lotsm^" 

A  iittle  aller  litis,  and  belwisi  tbe  boura  of 
Ibree  and  four  of  tbe  afteroeon  of  tbia  day, 
Mr.  Walter  Groaet  waa  setili  by  Ibe  lonL^uetice 
olerk  la  Ibe  Lord  Fsevoil,  A-  fdioburgb,  to 
](DP.w  wbaiber  be  tJie  Pi^awaal  imeoded  ta  de* 
fendt  tbe  tewnor  aol»  iftpaaw  tbe  dalbsee  Iher^ 
Q^  a«4  Ul  aasiure  himt-lbai^  if  bo  aasolv^d  to  da*' 
fimA  kf  aod  only  Uto  MQ  dragaaos  be  bad  ap^. 
piled  fiir,  but  aa  man^  flMaa  aa  be.  pU»Bed  to 
daaire^  abould.  fetfthflwib^  ba  ordered-  io  to  bia 
aaaiwtaWti  Mr.  Qcoaet,  io  bift  jf»y  to.  £dio<^ 
biNPg^,  aael  tbe  Lord.  Adf  oaale  oomiagf  fraaii 
iImi  to.wof  awl  baaing  ae^uaiolad•  biaa  wulb  tb» 
maasage  k^rd  jnslioa  dark  bud  aenft  by  bim. 
Cfaosei  to  ibe  Paovosl,  bie  lAo  «d?OQat»approvedi 
tbiirfoii  aod  datired  Nr.  Gaoaai  to  loallfie  M 
poassible.basto  io  deliaamig  ttia  aaairei  audi 
gattiog  the  Frorost^a  anawer  • 

Mr.  Gceaeliboftd  t^Uid  Provtt*  ia  t^M 
Goldsmitba-baili.  delivered  to  him  tbo  abovo 
ii>esaag%  u4  ioaiated  for  n  direei  anaiaer,  aod* 
tbfU,  to  prevcm  miaiakea^  iho  aonie.  migbA  ba 
pjifc  in.wsiting ;  wbicb,  alien  aomoicoQiMnioliooi 
410.  lb«  so^eot^  tbe  Provoal  gave-  bioiiia  vrit^ 
ingt-  direoled  to>  tbe  kirdt  adan^ato  and  Ibnr 
lord  jnatiM  .olarki.  io  Ibe.  ibUowiog  werda : 
*^  You  Imiov^  Ibe  oooooile  li  laea  lailiiaaa  to : 
W«aJ  to.deaiaa  bia.  maiaiily'*  mwQ|f « to  oome! 
inid  tbe  town  opiar,.  I  migbibeiopbinaide^lt.  4tor> 
ihfiW  ^  bf^iiog  laid  aiaomeibr  biii>  lo^eeljr^^ 
iOTjom  ;  abMi|d.  L  re6iBo>  tbem^  I  on^  altoih 
worda  be>  aooiiaad  fba  taflaely  delivoNog  op^ 
iheto^wi  ^  £diobaagU:  I;4a^r«  yeojt  lerd^ 
abipa  to  be  explicit,  and  tell'  me.  wbi^tber;  iA  is. 
ymr  opioiaoiaa-.iioik  tboj^r  sboiiU  opom  iai  -,  and 
aeod  yooa  qrda<i^  ipi  wriiiag.'' 

Upon  Mr.,  (^raa^t^sifeaeiviogi  ibiaa^^wer^  be 
told.ltie  I#Qd  Poifostii  tbafr  b%bn(b4dilM3l  aar 
aii««4  biPH  tb^M  ^Mft.lbt  bol  i^wnioetoi^o 


apinioo,  Ibal  Ibe  town  sbonld  be  defended,  aad 
Ibal  tberetbre  be  muat.aaawer  for  IbaeoDse* 
^ueocea  of  Ibis  anoaoessary  delay ;  and  as  for 
tbe  lord  advocate's  opmion,  tbat  had  already 
beea  given  in  wriliog*ao  hour  or  tufobalare, 
when  be,  along  with  Ibe;  Lord  Pi^oaoslbimsel^ 
bad  signed,  a  ieOeff  to  geverai  Gnesi,  request- 
ing 100  dragaooo  to  assist  in  dnibadbig  ibo 
city. 

.AboMt  ibor  o^dock  in  the  aftoraoao,  Ibal  i$g 
'ahoot  ao  hour  aftar  Ibo  petition  abase  recited 
waa  presented  to  the  Lord  ProN^ost,  proy  mg  ikn 
a  geoeral  BBkeettng  of  ibe  inhabiiaats^  ta  eonsiklt 
or  deUbeiale  with  the  magialralea  ami  apooat&» 
whether  to  defend  or  give  jup  Ubo  toiwai  suck 
meeting  waa  accordingly  held  in  Iba  }i^m 
Chorcb  Isle,  Ibo  Lord  Praaast  beiog  ka  Ibo 
chair,  and  presiding. 

Al  thia  meeling  Ihejo  hofipeQed  tobe  preaenl 
some  of  Ibo  rereieod  mioiatora  of  tbo  cily^ef 
Edinburgbt  aod  aoma  other  peraonaoC  Immmni 
good  afiedioato  bia  BMiesly  aoA  hia  gafeB»» 
maol»  aooofdioff  to  wbooa  aboarraliap,  Iba  fiit 
greater  pail  of  Iho  persona  ibeia  assembled 
were  repoted  of  a  fake  eaottary  cbaiacter  i 
aod  iodMd  il  waa  iiopiacticabl%  ai  Ibia  moal* 
ing^  togalbar  Ibe  troa  aanse  of  the  oitizeoa io 
I  geoesal»  saypaeing  il  bad  been  now  aeaaenablo 
I  or  fil  to  deliberalo  in  a  popular  aasembly,  wbe-> . 
'  ther  to  give  up  or  porsue  iJie  defenoe  of  tbo 
cily,  ier  wbieb  bithoito  ao  maoy  prepantiDna 
bad  bean  vakki^  heeaaae  Ibo  gseatar  pavl  of 
tW  naal  aobataolial  aod  walk  affitctod  boa* 
geaaaa,  who- were  ufrarmoaa  valootaara,  badtiio 
nolioe  of  tbia  meeliaf^  or  ibo  inleotiof  it^  ao4 
oaoldaol  paeaibly  aktoad  il*.  being  al  Ihofcvevji 
tiaae-  noder  aema  wilU  their-  respecttier  offioev% 
waiting  for  ordera  froon  iba  Londi  Vroaeal  ao 
cydoooK  io  wbal  maonar  Ibay  abaoldbo  diOi> 
psoad  Qt\  or  aol  fortbo  dcfeoeO'Of  tbo  oity. 

At;  Ibo  moetiog  thus  asaamblsd,  obmI:  thoo 
aonipAaed,  ilie  geoarad  ery  waaf^r  givia|^opk 
tjbaeity  without  makio^aoy  daftnoa  ;  aoo  Ibo 
cap erend  Air.  Loaoo  miaistev,  aod  albara,  wba 
^Uemptod  to  speak  ibl  oppeaiiiao  to  Ibia  moa^ 
suroi.  wora  botiie  down  with  olanumr  aod  naiasu 
Dodbg  thia.  maetiag  Mc.  Liadaay,  deputy 
seaaotory  of  war,  came  wkb-  a*  mtosagp  ftooo 
gaooaal  GimsI  to  tbe  Lord  ProwMd,  upon  i4m 
gOBorid'a  baarkig  tibe  rumour,  tlial  tharowao  » 
moetiag  oJF  the  inbabitaotot»deliberatoabaai 
9inm  iHiktba  towa  to  Ibe  rebe^  to  ask  Iba  Pmn. 
t(^  ii  bo.  caniinoodJ  to  bei  of  qmmoo>  Ibat  tbot 
diwacMM  sbookl!  aooM  mto  too  towo«  To» 
whKia  Um  Proaoat  anaweoedi  Tbaft  be  wonldl 
noilhar  bidnoff  foriddtbamv  bullhalUtopNiOfall 
qoidbl  do  mfaol  bo  thought  pfSfoi.  Vftm 
wbiob  Ml.  Lindaaji  very)  naturally  aabod  bin^ 
kam  ho  GOBSo  to'acmpl^  ahouH  givoig  diroeliano> 
cmHBernmg  Ihe  dragaon%.wboo  ho  bod  an  booi^ 
(¥r  tO^betbqa aeoli a. wnlMeo neqneal to  Iho  g9«** 
itoaal  to  ohlidn  Ibem.  low^MsbtboPaaaosl' 
attwsarad.  Thai  b^  had  ooly  signed  tbolioqnaals 
at  thevdaaina  of  ihe  Lordi  Adaoeate.  i 

lowonla  Ihe  aiaaoofi  lUs:  gooeaal  meotin^, 
tbaaQ  woo  bnoaghi  iabo  il^  im  %  vanoor  thai  ajp^ 
(MaKedjaoomnhot  aajMtiiaaoo»  bckig  kaodad}  mi 
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from  tbe  door,  from  one  pcraon  to  another,  io 
the  crowd,  a  letter  addrettied,  for  the  lord 
proYost,  magistratea,  and  town-oouncil  of 
fedinburgb,  signed  Charles  P.  R.  bearing  date, 
FrosOonr  oftmp  this  16th  September,  1745, 
'  and  in  tbe  following  words : 

**  Being  now  in  a  oondition  to  make  oar  way 
into  tbe  capital  of  his  majesty's  ancient  king- 
dom  of  Soothuid,  we  herdiv  summon  yoa  to 
reoeiTe  as,  as  yoa  are  in  duty  bound  to  do; 
and,  in  order  to  it,  we  hereby  require  you,  upon 
receipt  of  this,  to  summon  the  town-conncil| 
and  take  proper  measures  in  it  for  securing  the 

Cee  and  quiet  of  the  city,  which  we  are  Tery 
iraas  to  pratoci:  but  if  you  suflfer  any  of 
Urn  usurper's  troops  to  eoter  the  town,  or  any 
•f  the  cannon,  arms,  or  ammunition  now  in  it, 
whether  belonging  to  the  public,  or  to  private 
persons,  to  be  carried  oflf,  we  shall  take  it  as  a 
breach  of  your  duty,  and  a  heinous  offence 
against  the  kinjr  and  us,  and  shall  resent  it  ac* 
canUngiy.  We  promise  to  preserve  all  the 
righto  and  liberties  of  the  city,  and  the  parti- 
cular property  of  every  one  of  his  majesty's 
tul^ecte :  but  if  any  opposition  be  made  to  us, 
we  caunot  answer  fbr  the  consequences,  being 
firmly  resolved  at  any  rate  to  enter  the  city ; 
and,  m  that  case,  if  any  of  the  inhabitants  are 
found  in  arms  against  us,  they  must  not  expect 
to  be  treated  as  prisoners  of  war." 

This  letter  was  not  read  out  in  the  tffeneral 
meeting  in  the  church ;  for,  as  soon  as  the  sub- 
flcription  to  tbe  same  was  read,  tbe  meeting 
broke  up,  and  the  Lord  Ph>vost,  with  the  mem- 
bers of  council  there  present,  returned  to  their 
council-chamber,  where  tbb,  letter  was  again 
pvodttced  and  read ;  after  which  it  wds  oftOf  ed, 
or  agreed  to  by  the  Provost,  that  an  answer 
ahoind  be  sent  to  it,  which  was  accordingly 
sent,  first  by  one,  and  then  by  another  deputa- 
tion from  the  council,  who  went  out  to  the 
camp^of  the  Pretender^  son,who  was  then  about 
two  miles  to  the  pomh-west  of  the  city,  opon 
the  water  of  Leitb^  in  the  pwrish  of  Coflington.- 
Tbe  return,  brought  in  writing,  to  the  first  of 
these  deputotions,  was  in  the  words  following : 

**  Bis  royal  highness  the  Prince  Regent 
tinnks  his  Manifinto,  and  tbe  king  his  fiither's 
Declaration  already  publislied,  are  a  suffix 
dent  capitulation  for  all  his  miyesty's  sub- 
jecto  to  accept  of  with  joy.  His  present  do- 
Bfands  are,  to  be  received  into  tbe  city  as  theson 
and  reprssentotive  of  the  king  his  ftther,  and 
obeved  as  auch  when  he  is  there.  Hia  royal 
highness  supposes,  that  since  the  receipt  of  his 
letter  to  the  Provost,  no  arms  or  ammunition 
have  been  sufSned  to  be  carried  off  or  concealed, 
andwillevpectapartiealaracooantof  all  things 
of  that  uattirc  Lastly,  He  expeds  a  positive 
answer  to  this  befim  two  o'clock  m  the  omnv* 

S,  otherwise  he  will  thtok  himself  obliged  to 
» measures  conform.  At  Gray 's-MUl,  Idth 
Septomber,  1745.  By  his  higbnem's  com- 
mand, (Signed  J.  Bf  nouv." 

It  IS  prop«r  here  to  observe,  that  afkor  tiie 
first-  deputatioa  was  sent  out  to  the  camp  of  the 
l^wtandcr't  jois   iMtioe  was  brought  to  the 


Lord  Provost,  and  tbe  others  assembled  with 
him  in  tbe  coancil -chamber,  that  sir  John  Cope^ 
with  the  troops  uoder  ins  command,  was  arrived 
off  Dunbar.  This  news  was  brought  by  Mr. 
Walter  Groset,  who  brou^^ht  the  original  letters 
from  Dunbar,  giring  notice  of  this  event,  to- 
gether with  a  letter  from  the  Lord  Ad? ooate, 
who  was  then  at  Musseiburgb,  certifying,  that 
these  were  tbe  original  lettm.  All  these  Mr. 
Crroset  delivered  to  the  Lord  Profost  in  the 
council  •chamber;  uppn  perusing  which  the 
Profost  said,  This  news  had  come  too  late,  for 
they  had  come  to  a  resolution  to  capitulate, 
and  ha^  sent  a  deputation  to  the  camp  of  the 
rebels  for  Uiat  purpose,  and  shewed  to  Mr. 
Groset  the- letter  above-reetol  from  the  Pie- 
tender's  son,  as  the  occasion  of  that  reaolution, 
Mr.  Groset  th^i  proposed  to  send  after  tbe  de-. 
puties  to  bring  them  back ;  and  for  that  pur- 
pose another  member  of  tbe  council  was  ac- 
cordmgly  sent,  but  he  did  not  overtake  them. 

About  this  time  Mr.  Drnmmond  and  Mr. 
Mac  Aulay,  captains  of  the  volunteers,  and 
who  had  Men  both  formeriy  pro? oste  of  Edin- 
burgh, (as  the  former  now  is)  upon  hearing  of 
air  John  Cope's  arrival,  came  to  the  conncil- 
bouse,  and  insisted  that  the  defence  of  the  town 
should  be  now  resumed,  as  there  was  ao  near  a 
prosfiect  of  theur  obtaining  relief,  and  proposed 
tbe  ringing  of  the  afairm-bell,  as  a  aignal  to 
bring  erery  body  back  to  their  posta. 

To  this  the  Provost  answered.  That  ho  mUst 
be  careful  of  tbe  bkiod  of  the  inhabitaMs ;  and 
that,  asoertoin  of  thehr  number  had  been  sent 
out  as  deputies  to  treat,  ahoold  they  be  in  the 
hands  of  the  rebels  whilst  the  alarm-bell  was 
rung,  they,  the  deputies,  might  be  ill  used  by 
the  rebels ;  and  also  nrfsd-  the  former  ob|ec- 
tions,  of  tbe  difficulty  ami  danger  of  defending 
the  town.  To  this  Mr.  Groset  replied,  That 
he  knew  the  situation  of  the  town  so  well,  and 
the  condition  of  those  who  were  to  come  against 
it,  who  had  no  cannon  and  few  arme,  that  he 
wouM  undertake  to  be  one  of  fifty  that  should 
defend  the  weakest  place  of  it,  till  tbe  troops 
should  come  to  their  relief.  To  which  one  of 
the  council  a8sentaig,'the  Lord  Provost  seemed 
to  giro  way  to  the  resolution  of  defending  the 
town,  prof  ided  general  Guest  would  agrae  to 
let  them  hare  from  the  castle  what  arms  should 
be  wanted.  This  Mr.  Groset  undertook  to  pro- 
cure, and  went  dvectly,  accompanied  by  pro- 
vost Coutts,  one  of  the  council,  to  general 
Guest  in  Uie  castle ;  who  toM  htm  for  answer,  < 
That  he  was  glad  the  Provost  had  come  to  n' 
resolution  to  defend  the  town,  who  might  de- 
pend upon  the  utmost  assistance  that  he  the 
general  couM  give  Ihem ;  and  that  as  soon  as 
thecity  arms  should  be  put  into  proper  hands 
for  that  purpose,  what  fmher  arms  were  want* 
ing  should  be  ready  to  bo  deHvered  to  them 
from  the  castie. 

Upon  thehr  retom  to  the  Provost,  and  re- 
porting  the  general's  answer,  Bfr.  Groset  was- 
told,  "  That  as  die  person  who  had  been  sent 
to  bring  back  the  deputies  had  not  Overtaken 
themi  Sie  provost  and  comcU*  a^they  had«n— 
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tered  apon  » treaty,  bad  eome  to  a  TctolutiMi 
not  to  defend  the  town." 

It  was  then  proposed  and  insisted  on,  that 
'  the  cannon  and  arms  should  tie  delivered  into 
the  castle.  For  answer  to  which  the  Prorost 
fefcrred  to  tlie  loiter  from  the  Pretender's  son, 
and  obserred  the  danger  which  the  town  wonid 
ancnr,  if  they  should  remove  their  arms.  To 
wbich.proTootDroromood  replied,  That  if  they, 
by  givii^  op  the  town,  assisted  the  rebels  with 
mrms  to  fight  against  the  king's  troops,  woold 
90t  they,  upon  retaking  the  town,  be  apt  to 
look  opon  tlie  inbaliitanls  as  enemies,  and  use 
tbcm  aooordiogly  ? 

After  receipt  of  tlie  abore  answer  to  the  first 
depntation,  tne  conocil  agreed  tb  send  out  a 
Moond  deputation,  in  order,  if  possible,  to  gain 
aome  more  time.  The  answer  to  which  second 
was  also  brought  in  writing,  though  not  si^- 
•d,  as  the  former  was,  and  in  the  following 
words :  **  His  royal  highness  has  already  given 
all  the  assurances  he  can,  that  he  intends  to 
exact  nothing  of  the  city  in  general,  nor  of  any 
in  particular,  bnt  what  his  character  of  regent 
•ntttlcs  him  to :  this  he  repeats,  and  renews 
bis  sommons  to  the  magistntes  to  receive  him 
as  soeb/' 

This  second  deputation  returned  to  Edin- 
borgh  early  in  the  morning  of  Tuesday  the 
17th  of  September,  in  a  hackney-coach,  which 
entered  the  city  at  the  West  port,  and  set  down 
the  deputies  at  Mrs.  Clark's  tavern,  where  the 
Lord  Provost  and  others  of  the  council  were 
waiting  for  them,  to  receive  their  report,  and 
'  then  the  coach  drove  down  the  street  towards  the 
Cannongate ;  and  at  the  Netherbow  port,  which 
was  then  kept  by  a  Serjeant's  command  of  the 
city-goard,  the  gate  was  opened  to  let  out  the 
hackney*coach,  and  a  body  of  rebels,  who  were 
waiting  without  the  |[ate,  headed  by  Sullivan 
and  LMBhiel,  rushed  in  at  the  gate,  and  became 
at  once  mastersof  this  capital. 

The  rebels,  immediately  afier  their  becoming 
masters  of  the  city,  seized  all  the  cannon,  arms 
and  ammunition  klouging  to  it;  and  the  day 
following,  being  Wednenlay  the  18th,  they 
iesned  a  proclamation,  requiring  all  persons  in 
the  shire  of  Edinburgh,  forthwith  to  aeliver  up, 
at  the  palace  of  Holy- Rood*  House,  all  the 
arms  and  aromunilion  they  had  in  their  ctis- 
tody,  on  pain  of  being  treated  as  rebels :  and 
on  Thursdav  the  19ih,  they  sent  a  message  in 
writmg  to  tne  city  of  Edinburgh,  requiring,  on 
pain  of  military  execntion,  Uiat  1,000  tents, 
S,000  targets,  6,000  pairs  of  shoes,  and  a  pro- 
portional number  of  water  cantiaeB,  should  be 
tomisbed  to  their  aiwy  against  the  S3d,  and 
promising  payoMBt  as  soon  as  the  present 
troubles  snould  be  over.  All  which  were  ac* 
oordin^ty  furnished ;  and  for  that  purpose  a 
tax  laid  upon  the  inhalNtants  of  St.  6d.  upon 
oach  poono  of  their  real  rent,  within  the  city, 
Cannongate,  and  Leith. 

Thus  was  the  city  of  Edinburgh,  which  had, 
in  their  address  to  tbe  king  of.  the  7th  of  this 
very  month,  saki  with  great  truth,  <*  That  this 
iMty  bath  always  distingnisbed  itself  by  a  firm 
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and  steddy  attachment  to  revolutioD  and  whig 
principles,  and  a  hearty  abhorrence  of  all  popish 
and  arbitrary  government:  and  particnhiriy^ 
that,  during  the  rebellion  in  tbe  year  1(715« 
their  seal  for  his  late  majesty  was  equalled  by 
few,  and  surpassed  by  none ;  and,  at  the  sarao 
time,  assured  his  present  majesty,  that,  at  this 
time,  they  would  stand  by  him  with  their  Uvea 
and  fortunes,  and  employ  every  power  tbey 
were  possessed  ot^  and  all  tbe  means  his  ma* 
jesty  should  put  in  their  bands,  to  disappoint 
the  attempts  of  France  and  the  Prouder." 
This  city,  which  bad  given  so  nMnj  reasons  to 
expect  better  things  of  it,  waa,  after  mighty  * 
preparatbns  for  a  vigorous  defence,  thus  pmrly 
delivered  up,  without  striking  one  bh)w,  to  an 
half -armed  rabble,  at  a  time  when  the  king^ 
army  was  within  a  day's  march  of  the  city,  to 
the  great  discredit  and  reproach  of  the  city  it- 
self, in  the  eyes  of  the  world,  who  were  igno- 
rant of  the  particular  circumstances  and  causes 
of  so  strange  an  appearance,  to  the  hearty  grief 
and  sorrow  of  all  its  well-afieoted  itthabitants» 
who  are  by  far  the  greater  part  of  them,  to  tha 
triumph  of  the  Pretender's  son  and  bis  adhe- 
rents, to  the  ruin  of  many  unfortunate  per- 
sons, who,  by  this  appearance  of  success,  were  • 
encouraged  to  en^ge  in  the  rebellran,  to  the 
real  and  high  detnment,  not  of  the  city  itself 
only,  but  of  tbe  public ;  the  rebels,  by  this 
capture,  having  been  there  furnished  with  arms, 
tents,  and  provisions  of  all  kmds,  which  con- 
tributed chiefiy  to  their  obtaining  the  victory 
at  Preston  Pans  a  few  days  af^;  and  that  ' 
again,  to  the  continuance  and  Ibrtber  progresa 
of  the  rebellion,  to  the  immense  additkni  to  the 
expence  of  the  pnblic,  the  great  interruption  of 
commerce  and  credit,  the  progress  of  tils  ma- 
jesty's enemies  abroad,  ana  the  interrnptH>0  of 
the  internal  tranqaitlity  of  this  kingdom,  until 
that  was  hsppily  restored  by  tbe  conduct  and 
success  of  bis  royal  highness  the  duke. 

It  was  natural  for  all  the  world,  at  first  sight, 
to  lay  the  blame  of  an  event,  which  nas 
brouglit  on  and  contributed  to  so  many  and 
great  mischieft,  principally -oa  the  Lord  Pro- 
vost of  Edinburgh  for  tbe  time,  being  the  chief 
magistrate  and  governor  of  the  city  ;  and  the 
question  now  brought  to  trial  u,  Whether  he 
was,  or  waa  not  guilty  or  culpable  in  bia  de- 
portment in  that  hitfh  office,  uuring  the  trans- 
actions libelled,  and  above  more  particularly 
recited  ?  The  libel  chaiges,  that  he  was  guilty 
of  gross  neglect  of  doty,  and  misbehaviour 
in  his  office  on  that  occasion ;  and  wlietber  ba 
was  or  not,  must  depend  upon  a  due  comparison 
of  the  duty  of  his  office,  with  bia  actual  be- 
havioor,  to  aee  how  iar  tbe  one  comes  up  to  the 
other,  and  wherein  he  was  alleged  to  be  defi- 
cient ;  and  to  have  counteracted  his  duty,  the 
Kbel  foiriy  and  particularly  sets  fortb^  and 
therebjT  gives  him  Uie  better  opportunity  to 
clear  himself,  if  he  be  aUe. 

Upon  the  libel  being  read  in  court  on  tha 
13th  current,  and  fhe  pannel  being  asked  by 
the  Court,  aa  mual,  wliat  he  bad  to  say  for 
bimseJfi  be  said|  m  effect,  that  be  was  not 
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r^aad  iSMlbw  omhIooI  upMi  dM 
JiMied,  li»d  been  agrteabto  to  hiw  duty  {  avd 
tben  Ml  it  to  his  couiumI  I»  ofitr  mm  tankt 
good  hisdcftooe  ativv*;  <>f  ^bon  fife  wore 
•oqofdiBgly.  board  al  grmi  jongtb,  and  tbeaab* 
ataoce  oi'  tbeir-  aigiUBoota,  «a  ^  a»  Ibe  pur* 
aoer  coald  obaor? a  aad  reoolled  tbcm,  w|a  at 
ibllpws :' 

Tboy  took  ttotioe  thai  Ibe  pannel  bad  akeady 
•affered  ? ery  grtat  bardsbipa  by  bis  loii|^  oob«> 
fioeinenl,  for  Ibe  spaoe  o^'  ibiirtaeo  monlba, 
witbout  being  brought  to  trial,  wbiob,  to  a  maa 
ea^paged,  aa  be  is,  in  couiiderable  trade  and 
bttsinessi  tbey  said  was  a  punisbment  greater 
than  be  merited*  oupposiofr  all  tbal  is  alleged 
in  Ibis  libel  were  true,  Tbey  said,  that  Ibe 
pooroe.of  this  bard  usage  was  tbe  mabce  of 
certain  enecnies  of  the  pannel  in  tbe  city  of 
£dinbui]^h,  who,  in  order  to  ruin  bis  credit  and 
interest  in  this  ci|y,  bad  set  tbemselres  to  find 
fault  with  hia  oonduct  during  tbe  reb^bon,  had 
industrionsly  misrepreaented  thaloonduet,  and 
liised  a  popular  cUmour  against  him,  which, 
having  reached  the  seat  of  gofemment,  bad 
prodnced  Ibe  aeveritiea  he  has  akeady  met 
^tb. 

Thfl  he  was  bowefer  now  glad  of  an  oppor 
tonity  pf  bafuighia  conduct  brought  to.  trial 
by  tbe  certain  test  of  judicial  evidence, 
lioping  thai  be  would  now  be  declared  innocent 
upon  ezaminalion,  who,  by  popular  cUmouis 
had  been  prononnced  guilty  without  ezami«' 
nation. 

ill  the  same  time  it  was  aUo  urged,  though 
Hoi  Torv  consistently  with  tbb  test  decUration, 
Ibal  •  Inn  pannel  ^coold  not  competently  be 
brought  to  trial  al  all  in  thni  court  upon  Ibis 
libel  i  tbal  the  particular  atatnte  of  king 
James  Ibe  second,  upon  which  it  is  hid,  was 
alipost  three  hundred  years  ddy  and  was  gone 
into  desueludo ;  that,  whilst  it  was  in  fctirce, 
it  was  nc?er  meant  to  concern  any  more  than 
the  behaviour  of  magistrates  in  their  j[adi* 
cial  capaoity*  or  ordinary  administration  on 
such,  oooasions  as  commonly  or  yearly  occur, 
bat  nerer  to  concern  tbe  extraordinary  office 
of  ipagislralea  in  time  of  war  or  open  rebel*, 
lion,  •  when  it  may  he  very  incident  to  them 
10  err  or  oommit  mistakes,  as  many  an  honeet 
burgees  may  be  ? ery  well  qualified  to  dis^ 
chaise  the  duty  of  provost,  or  ether  magirtrate 
of  bu  burgh,  in  quiet  and  peaoeaMe  tiaiies, 
from  whomk  cannot  bo  aspscSied,  that  in  such 
nn  caigency  as  an  open  rebellion,  ho  sboidd  be 
abla  to  act  the  part  of  an  expert  SMlilary  com* 
mender  or  governor  of  n  town,  and  that  tbe 
deportBMBt  of  tbe  Provost  on  ancb  occasiott, 
could  not  be  tried  al  all  at  consmon  law;  tbal 
it  vaa  an  improper  question  to  be  tried  by  a 
inry,<  who  might  very  properly  try  a  smgle 
issue,  aa  whether  a  man  was  guilty  of  nmrder^ 
robbery,  or  the  like,  but  very  oafit  to  give 
jndgment  upon  a  setiea  of  facto  retaling  to  the 
deportment  of  a  provost^  whether  it  was  or 
was  not  agreeable  to  bia  duly ;  and  therefore  it 
was  said,  that  the  only  competent  method,- by 
Ibe  consiitutiOQ  ef  this  kiogdoB»  for  trying  and 


punishing  trsanaws  sodi  as  Iboae  alleged  in 
this  libel,  was  by  the  authority  of  the  legisla^ 
turn  itsdf,  in  such  manner  aa  had  been  pine* 
tised  in  tbe  case  of  Alesander  WihNNi,  who 
bed  been  leid  provost  of  Sdinburgh  nl  Ibn 
time  of  tbe  murder  of  captain  John  Fsrlesna. 
It  was  farther  said,  by  way  of  mere  pertien* 
lar  answer  to  the  matters  cbarffsd  m  this  Hbei,. 
tbal  tbe  same  contoined  nothing  crimina^s 
tbal^  aa  to  the  first  Artkde,  eoncemiag  tho 
raisiBgof  tbe  fidiobaigh  regiment,  it  was  no 
crime  in  tbe  Provost  to  entertain  a  doubt  cnn^ 
ceruing  Ibe  legality  thereof,  and  to  hesiteto  to 
commit  what  he  apprehended  might  have  been 
treasonsUe,  and  that  he  Was  justified  in  his 
doubt  by  tbe  ablest  advice  given  fur  applyis|f 
for  his  majesty's  special  warrant,  wbicn  was 
accordiogly  obtained. 

That,  as  to  the  second,  coaeeming  the  to^ 
lunteers,  he  bad  the  same  reason  to  doubt  ooi^ 
ceming  the  legality  of  that  oMasure,^  and  it 
was  no  crime  in  him  that  he  ooold  not  perceive 
any  difference  betwixt  aatborising  a  oody  of  ' 
armed  men  who  wereto  senre  without  pay,  and 
another  body  who  were  to  receive  pay:  or 
that  the  one  might  be  authorised  without  his 
majesty's  special  warrant,  which  had  been  ad*> 
vised  to  be  nocsssary  or  firnper  in  respect  of 
tho  other ;  that,  more  particularly,  as  to  Ihife 
Anksle,  the  Provost  bad  rsasop  to  take  offence, 
that  the  measure  was  so  far  concerted  and  cai^ 
ried  on  b^  the  volunteers,  aa  that  they  brought 
him  a  petition,  signed  by  ninety  or  a  bundled 
persons^  witbout  bis  privity,  or  previously  oon^ 
soiling  with  him:  this  be  had  reason  to  oon* 
aider  as  a  designed  neglect  and  insult  upon 
him ;  and  yet,  as  soon  as  he  was  advised  that 
the  thing  might  be  lawfully  done,'  he  gave  way 
to  it ;  and  it  was  a  Tory  slender  drcorastnnoe 
to  be  charged  as  a  crime,  that  he chcae  tobave 
it  si^  that  he  acquiesced  in  that  meaaorSy  n- 
tber  than  that  he  h^nutiljr  approved  it,  or  that 
be  abonld  be  charged  witji  a  defect  of  civlfily 
or  good  manners  towards  these  vdnnteeis. 

As  to  the  third,  concerning  tbe  renin  of  Ibe 
city  walls,  it  was  observed  in  general,  That  the 
Provoel  was  not  tbe  sole  person  answemUe  for 
anv  slowncM  or  defect  of  care  and  dilig^enee  in 
lbs  rssped^  though  he  had  been  smgled  out, 
and  made  the  sole  object  of  this  proeecniien. 
He  was  but  one  of  many,  who  behoved  to  ad 
by  tbe  authority  of  his  council,  and  of  the  com- 
mittee appointed  to  take  tbe  spottal  dhfeetkm 
of  what  eonoeroed  tbe  defence  etf  the  cily  ; 
and  that  all  his  cOndoct  was  agreeabto  to  the 
sense  of  these  two  bodies,  and  aoproved  by 
them,  and  without  them  ho  eouU  do  nothing ; 
for  that  the  king'a  warrant  concerning  the 
regiflsent,  being  eSdresaed  to  the  lord  provost, 
magistrates  and  council,  and  having  ordered 
that  the  regiment  should  be  under  Ifan  direction 
of  them  all,  and  the  council  hafing  appoioleda 
committee  for  that  purpose,  and  to  consider 
what  farther  shoukl  be  done  fot  the  -ttMy  of 
the  city,  the  Profvost  was  tbus^limited  in  tbe 
legal  exercise  of  the  known  doljrof  bis  ofiice  ; 
that,  however,  lbs.  Committed,  wberaof  bs 
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wma  one,  had  given  fbe  neocfrary  orders  for 
the  repura,  and  wamiit&  for  hnpressiog  work- 
men for  tbaiparpoee;  that  tbecanoon  spon 
the  walle  were  aetuaUy  loaded  on  [Sooday  the 
15th,  and  applieations  were  made  to  procure 
gnnnen  for  manafioff  them. 

To  the  foarth  Article  it  wu  said,  That  no 
nroposition  could  be  accepted  or -rejected  by  the 
FroTOBt  alone,  but  hy  the  whole  council  ?  that 
as  to  the  propoaition  in  the  Article  mentioned 
concemiiq^  the  trained  bands,  of  the  purging 
that  body  of  dimflfected  or  suspected  persons,  it 
was  troe  that  the  Prorost  was  arerse  to  it,  and 
chose  rather  to  undergo  any  hazard,  than  take 
upon  him  to  fix  such  mark  of  infamy  upon  a 
Bomber  of  his  feUow-citizens,  without  any  cer* 
tain  g^und  of  charge  against  them. 

To  the  fifth  Article,  That  here  again  the 
pnnnei  was  charged  with  defect  of  civility  or 
good  manners  (a  Terv  unusual  point  of  dittay) ; 
and  that  supposing  toe  fact  true,  of  the  con  ver- 
nation with  sir  Robert  Dickson,  it  was  not  un- 
reasonable, nor  could  justly  give  offence,  for 
the  Provost  to  propose  each  method  for  finding 
anbsistence  to  the  ordinary  men,  as  inlistiog 
them  in  the  Edinburgh  regiment,  which  would 
also  be  a  meaos  to  insure  their  attendance  and 
Berrice  for  a  limited  time,  so  as  they  might  not 
be  at  liberty  to  withdraw  at  pleasure,  and  this 
perhaps  when  the  city  should  be  under  the  most 
pressing  exigency . 

To  the  sixth,  That  the  only  thing  here  im- 
poted  to  the  pannel  as  an  offence,  was  his  not 
immediately  committing  Andrew  Aires  to  pri- 
son, the  doing  which  might  have  been  of  had 
consequence,  to  deter  others  from  bringing  in- 
telligence to  the  Provost  concerning  the  rebels 
or  their  designs ;  and  that  at  best  it  was  not  a 
very  clear  case,  that  it  was  at  all  lawful  or  com- 
petent to  commit  Mr.  Alves  for  only  repeating 
to  the  Provost  what  the  rebels  had  said  to  him, 
when  they  seized  him  and  made  him  thdr  pri- 
soner ;  that  his  receiving  the  message,  or  hear* 
ing'what  Mr.  Alves  said,  could  be  no  crime; 
«nd,  as  soon  as  he  heard  it,  he  repaired  to  the 
council -chamber,  then  held  in  the  Goldsmiths 
ball,  where  he  imparted  this  piece  of  intelligence 
to  some  others  of  the  council,  who  agreed  that 
ft  should  be  concealed,  lest  it  should  intimidate 
the  inhabitants ;  that,  however,  soon  aller,  the 
Lord  Provost  saw  the  Lord  Advocate,  and,  in 
pursuance  of  his  advice,  actually  committed  Mr. 
Alves. 

To  the  seventh  and  eighth  Articles  it  was  said, 
That  Monday  the  16th  of  September  1745,  was 
a  day  of  nniversal  distraction  in  the  city  of 
Sdinourgh ;  that  thetwo  r^imenH  of  dragoons 
of  Hamilton  and  Gardner,  who,  with  the  whole 
city-^uanl,  had  been  posted  at  the  Goltbridge, 
a  mde  west  from  Edinburgh,-  about  three 
afternoon,  retreated,  and  past  by  the  north  side 
of  the  town,  eastward,  which  greatly  heighten- 
ed the  panic  of  the  citizens,  being  thus  aban- 
doned by  the  only  military  force  they  had  in 
their  netghbom'hood,  and  no  news  of  sir  John 
Cope  or  his  army  was  now  come,  and  at  the 
same  time  die  chief  civil  officers  of  the  crown 

VOL.  XVIIL 


bad  left  the  dty  \  and  yet,  in  this  situation,  the 
Lord  Provost,  in  the  Goldsmiths  hall,  wber» 
many  of  the  council  and  other  tahabitanta  were 
assemMed,  declared  himself  ready  to  act  hie 
4>art  for  the  defence  of  the  town ;  but  that  he 
^  waa  now  seconded  by  few :  but  at  this  juncturei 
one  Mr.  G reset  arrived,  and  .delivered  a  mes- 
sage to  the  Prorost,  that  he  should  send  for,  or 
consent  to  receive  a  party  of  dragoons;  at 
which  he,  the  Provost,  was  surprised,  having 
been  present  the  night  before  at  a  council  of 
war,  where  it  was  resolved  to  be  improper  to 
bring  any  of  the  dragoons  into  the  city ;  upon 
which  he  gave  his  answer  in  writing  to  that 
message,  which  ia  above  recited :  that  the  in* 
habitants,  anxious  to  know  the  resolutions  of 
the  council,  pressed  into  the  room  in  a  crowd  ; 
and  then  somebody  else^  not  the  Provost,  pro* 
posed  to  adjourn  to  the  New  Church  Isle ;  that, 
on  the  way  thither,  a  gentleman  on  horseback 
told  loudly,  that  the  rebels  were  near  8,000 
strong,  which  still  heightened  the  pannic;  that 
yet,|in  the  New*  Church  Isle,  theLoVd  Provost 
spoke  as  he  had  in  the^oounciUroom$  declaring 
himself  ready,  if  the  citizens  were  so  disposedt 
to  do  his  part  for  defence  of  the  city ;  that 
at  this  meeting,  the  letter  from  the  Pretender's 
son  was  brought  in,  to  the  reading  of  which  he, 
the  Provost,  objected,  and  thereupon  returned 
with  his  ceuncil  to  the  Goldsmiths-halK 

That  the  inhabitants  had  now  the.  direction  of 
affairs  in  their  hands,  and  they  jrere  govenjed 
by  their  fears  and  terrors ;  that  tne  higher  cUil 
officers  of  the  crown  being  gone,  the  magis- 
trates sent  to  their  own  assessors  for  advice  ; 
bnt  they  also  were  all  gone,  excepting  one,  who 
declined  giving  any  explicit  opinion  on  suck 
high  matters ;  upon  which  the  letter  was  read, 
and  found  to  be  to  the  same  purpose  with 
Alves's  message,  and  then  they  thought  them- 
selves under  an  unavoidable  necessity  to  send 
out  a  deputation,  in  order  to  procure  a  delay,  and 
gain  some  time  for  the  expected  relief  to  come. 

To  the  ninth  and  tenth  it  was  said,  That  the 
defence  of  the  town  was  now  ^ven  up  as  im« 
practicable ;  and  that  upon  sertoos  deliberation 
It  was  the  unanimous  opinion  of  the  council, 
that  no  direct  order  should  be  given  by  the 
Lord  Provost  concerning  the  arms  of  the  volun- 
teers, or  the  ci^noon  npon  the  city- walls,  for 
fear  of  incensing  the  lawless  multitude  of  rebels 
to  pot  their  threats  in  execution. 

The  same  answer  was  ^ven  to  the  eleventh 
Article  relating  to  the  city -arms,  to  which 
there  waa  now  added,  and  not  till  now,  a  matter 
of  fact  never  formerly  alleged  by  the  pannel, 
neither  in  his  examination  before  the  committee 
of  tbe^  Privy  council,  on  the  7th  December 
1745,  nor  in  the  signed  answers  returned  by 
him  to  his  libel,  and  it  must  appear  very  strange 
if  it  was  true,  that  the  most  olausible  answer  be 
had  to  make  to  this  very  lieavv  Article  should 
never  have  been  once  mentioned  till  now,  being, 
that  he  the  Provost  could  prove  that  he  sent  a 
message  to  general  Guest,  proposing  that  ha 
should  send  a  party  of  soldiers  to  takeaway  the 
city  •arms  and.  carry  them  up  to  the  oastle. 

3M 
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Upon  tbfi  tw  el  All  Article  it  was  said.  That  the 
opinion  of  the  citizeos  of  Edinbnrgh,  or  any 
namber  of  tbero,  cooceming  the  paonel*  eoold 
afford  no  evidence  that  be  was  actually  guilty  $ 
and  that,  upon  the  whole,  the  surrender  of  the 
city  was  owing  to  a  train  of  unaToidable  acci- 
dents, for  which  be  the  Provost  was  not 
blameable* 

Notice  was  also' taken*  more  than  once,  by  the 

SannePs  counsel,  that  be  himself  had  a  very 
irge  property,  consisting  of  a  stock  of  wines, 
lying  in  his  cellars  at  Leith,  which  would-  be 
exposed  to  the  discretion  of  the  rebels  in  ease 
'  of  their  coming  to  Edinburgh ;  but  the  conclu- 
sion drawn  from  this  fact  was  not,  to  the  pur- 
suer's observation,  distiootly  spoke  out  or  ex- 
plained by  hie  counsel ;  so  that  the  pursuer  is 
still  at  a  loss  to  know  what  use  was  meant  to 
be  made  of  that  observation,  whether  by  way 
of  argument  to  evince  the  sincerity  of  Mr. 
Stewart,  in  desiring  to  keep  the  rebels  at  a  dis- 
tance, that  bis  own  moveable  estate,  of  so  great 
value,  might  no|  come  under  their  power ;  or 
if  it  was  meant  to  be  offjjred  by  way  of  excuse 
for  him,  that  he  was  afraid  of  giving  offence  to 
the  rebels,  by  opposing  them  with  vigour  and 
ceal,  because  they  might  have  it  in  their  power 
to  hurt  him  deeply  in  his  private  fortune  or 
effects ;  and  therefore  the  pursuer  must  leave 
it  to  them  to  explain  their  own  meaning  or  in- 
tent, in  alleging  and  insistbg  on  this  matter  of 
£ict.  ^ 

.  It  was  farther  observed  for  the  paonel,  though 
not  very  consistently  with  the  allegation,  that 
there  was  nothing  naaterial  relevant  or  criminal 
charged  upon  him  in  these  Articles ;  that  the 
charge  therein  contained,  if  it  amounted  to  any 
crime  at  all,  was  no  less  than  tbat  of  high- 
treason  ;  for  that  such,  no  doubt,  it  was,  if  he 
pursued  measures  that  had  no  other  tendency 
than  to  betray  the  city,  whereof  he  was  chief 
magistrate,  mto  the  bands  of  the  rebel»:  it 
would  bave^  been  this  crime  in  case  the  Pro- 
vost had  acted  with  tbat  ill  intention,  which  is 
the  essential  requisite  to  render  the  actions  of 
men  at  all  criminal  or  punbbable ;  and  if  the 
Provost  had  no  such  intention,  then,  supposing 
he  had  committed  several  errors  in  his  conduct, 
.  these  were  no  more  tlian  errors  in  judgment, 
end^  such  mistakes  in  matters  prudential,  in 
difiicultand  dangerous*  times,  when  a  mag^- 
trate  must  act  one  way  or  other,  ought  never  to 
be  imputed  to  him  as  a  cinme ;  for  though  the 
part  he  chuses  do  not  prove  successful,  the  op- 
posite conduct  might  have  been  no  more  so, 
aml«inthat  case,  that  very  opposite  conduct 
might,  with  the  same  facility,  have  been  hiid 
tM>id  of  as  the  ground  of  a  prosecution :  for  ex- 
ample, if  be  bad  brought  m  the  dragoons  into 
the  city,  and  these  atlerwards  had  fallen  into 
tlie  hands  of  the  rebels ;  or,  suppose  he  had 
found  means  to  suppress  the  threatening  letter 
from  the  Pretender's  son,  and  the  inhabitants 
had  stood  to  their  defence,  and  yet  the  town 
had  been  stormed,  and  the  rebels  had  then  cut 
the  throats  of  the  inhabitants,  supposing  he  had 
•scaled  the  massacre,  it  ia  easy  to  imagine 
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what  a  heavy  charge  might  have  been  formei 
against  him,  as  iiaving  been  the  author  or  cause 
of  such  calamities :  and  therefore,  since  his 
conduct  is  not  alleged  to  have  been  directly 
treasonable,  it  proceeded  at  worst  from  mis- 
take, or  errors  in  judgment,  which  is  no  crime 
at  all  that  is  pouisbable  by  the  law  in  ft  free 
country,  such  as  this  is. 

It  was  farther  observed,  tbat  the  pamiel  was 
not  so  much  as  charged  in  the  libel  with  die- 
affection  to  his  majesty's  govemasent ;  and  tbat 
however  the  facts  libelled  might  be  apt  to  make 
some  impression,  in  maintaining  a  clMurge  of 
that  eert,  they  could  Qot  be  combined  or  laid 
together  to  an  end  or  purpose  that  was  not  di- 
reetly  libelled  ;  tbat  the  facta  alleged  in  the 
libel  mi^ht  indeed  amount  to  a  proof  of  this 
proposition,  that  the  Provost  was  in  his  jodg* 
ment  averse  to  the  measure  of  defending  the 
city  of  Edinburgh,  as  a  thing  that  was  imprac- 
ticable, and  therefore  not  eligible  or  prudent  to 
be  attempted  v  end  it  was  contended,  tbat  this 
was  not  even  an  error  in  judgment,  for  that  he 
was  in  the  right  in  being  of  that  opinion,  for 
that  the  city  of  Edinbuiigh  is  no  strong  or  for- 
tified place ;  and  though  it  is  surrounded  by  an 
old  wall,  and  a  lake  upon  one  side,  and  that 
the  rebels  bad  no  artillery,  it  had  been  very 
practicable  for  them  to  have  made  their  way 
into  the  town- ^  they  might  have  blowy  op  the 
gates,  or  a  part  of  the  wall,  with  gun-powder, 
or  have  set  fire  to  the  houses  on  uie  west-side 
of  St.  Mary's  Wynd,  that  enter  from  without, 
and  yet  are  a  part  of,  and  adjoining  to  the  town. 

All  this  was,  so  far  as  the  pursuer  could  ob* 
serve  or  recollect,  the  substance  of  what  was 
urged  by  the  several  counsel  for  the  pannel  in 
his  defence ;  and  in  reply  ta  these  things,  it 
was,  and  is  now,  on  behalf  of  his  mMosty,  and 
for  the  ^Uic  interest,  observed  as  follows  ^ 

It  is  admitted  for  the  pursuer,  tbat  the  coun- 
sel for  the  pannel  have  rightly  observed,  tbat 
the  facts  charged  upon  him,  if  it  bad  been 
charged  that  they  were  done  dolose  et  malo 
ianimOf  of  set  purpose  or  design  to  have  put 
the  city  of  Edinburgh  into  the  bands  of  the 
rebels,    would   have  amounted  to  high-trea- 


son 


for  the  lord  Ha.le  savs,  in  his  Pleas  of  the 
Crown,  vol.  1,  p.  168,  "  If  a  captain,  or  other 
officer  tbat  bath  the  custody  of  anv  of  the 
king^s  castles  or  garrisons,  shall  treacherously, 
by^  combination  with  the  king's  enemies,  or  by 
bribery,  or  for  reward,  deliver  tbem  up,  this  is 
adherence  to  the  king's  enemies." 

And  again,  p.  169,  he  says,  "  The  troth  JSp 
if  it  were  delivered  up  by  bribery  or  treachery, 
it  might  be  treason :  but  if  delivered  up  upon 
cowardice  or  imprudence,  without  any  trea- 
chery, though  it  were  an  offence  against  the 
laws  of  war,  and  the  party  aubject  to  a  sen- 
tence of  death  by  martial  law ;  yet  it  is  not 
treason  by  the  common  law,  unless  it  was  dona 
by  treachery." 

And  if  the  pannel,  without  being  engaged  in 
the  interest  of  the  Pretender,  or  without  re- 
ceiving any  direct  bribe  from  him  or  his  adhe- 
TCBts,  did  even  suArr  himself  to  be  moved  b/ 
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Ihe  ter  oTtheir  barling  his  prirste  property  in 
his  wine-eeilftra  at  Leith,  to  neglect  or  coun- 
teract any  part  of  bis  duty  as  Lord  Provost  of 
Kdinbiir^by  this  was  at  least  bordering^  ex- 
tremely near  upon  biffh-treason. 

The  atrocity  and  the  nature  of  high-treason 
is  eiceUently  described  in  the  Di|?estsoftbe 
civil  law,  in  the  title  Ad  legem  Juliam  majes* 
tatis,  I.  1,  in  these  words :  *'  Proximo m  sacri- 
legio  crioMo  est,  quod  majestatis  dicitor,  §  1, 
majestatis  autem  crimen  illud  est,  quod  adver- 
BOB  popnlam  Romanuro,  vel  ad  versus  securita* 
tem  ejus  oommitiitur,  quo  teoetur  is,  cujua 
•perA,  dolo  malo,  concilium  inituro  erat, — quo 
amati  homines  cam  telts  lapidtbusve  in  urbe 
ant,  eonveniantve  adversus  rempublicam ;  lo- 
cate occupentar,  vel  templa ;  quove  coBtua 
coiiventusve  fiat,  bomincare  ad  seditionero  con- 
voceotor:— Quoire  quis  contra  rempnblicam 
arma  lerat:  qoique  bostibus  popali  Romani 
noodam  Itterasve  miserit,  signumve  dederit, 
teceritve  dolo  malo,  quo  hostes  popolt  Romani 
coocilio  juventor  adrersos  rempahlieam." 

It  is  true,  that,  in  this  description,  the  *  dolus 

*  mains,'  or  the  ill  design,  is  ao  essential  ingre- 
dient ;  and  it  is  in  general  true  concerning  all 
orimca,  as  it  is  well  expressed  in  the  rescript  of 
the  emperor  Hadrian,  1. 14,  *  Ad  legem  Come- 

*  liam  de  sicariis, — ^in  maleficiis  voluntas  spec- 

*  tator,  DOD  exitus :"  but  the  •  voluntas,'  or  the 

*  dolus  naalas,'  is  to  be  gathered  from  the  facta 
by  the  judgment  of  tbe  Coort  or  the  jury,  by 
whom  the  party  is  tried  against  whom  tbe  laots 
are  charged,  which  may  very  possibly  have 
proceeded  fmm  a  treasonable  design  aganut 
tbe  crown  or  tbe  public. 

Tbe  king,  however,  may,  if  he  be  so  grad- 
euaiy  pleased,  wave  the  insisting  affpainst  a  cri- 
nunal  ibr  the  highest  crime  with  wbicb  he  may 
be  poasiblv  chargeable;  so  tbe  lord  Hale,  p. 
374.  **  All  treason  is  misprision  of  treason  and 
move ;  and  therefore,  be  that  is  assisting  to  a 
treason,  may  be  indicted  of  misprision  of  trea- 
son, if  tbe  king  please."  Stanf.  P.  C.S7.6. 
Co.  P.  C.  36.  S  R.  3. 10.  6. 

**Tbe  judgment  in  case  of  misprision  of 
treason,  Is  loss  of  the  profits  of  his  lands  during 
bis  life,  Torfeiture  of  goods,  and  imprisonment 
daring  life." 

And  the  same  lord  Hale,  p.  143,  reports  **  a 
Case,  where  there  waa  a  consultation  of  tbe 
judges,  where  he  waa  present,  in  tbe  year  1675^ 
relating  to  tbe  weavers  in  and  about  London, 
being  offended  at  the  engine- looms  tor  making 
of  ribbons,  who  rose  in  great  numbers  to  de- 
stroy those  engines  in  difierent  coanties,  and 
did  damage  to  the  valae  of  several  thoosand 
poands. 

**  Five  of  the  judges  seemed  te  be  of  opinion, 
that  this  was  tieason  within  the  act  ^5th  Ed- 
ward 3,  upon  tbe  clause  of  levying  war  against 
the  kmg;  or  at  least  upon  tbe  daose  of  tbe 
•latuteof  tbe  13th  Charles  tl,cbap.  1. 

*'  Tbe  other  five  judges  were  not  satisfied 
that  this  was  treason  within  either  of  these 
ftatates. 

**  Maoy  of  them  tbeiefiire  coachided,  that  if 


Mr.  Attorney  should  thkik  fit  to  proceed  as  for 
a  treason,  tlie  matter  might  be  s^iecially  found, 
and  so  left  to  farther  advice-—— 

**  Upon  the  conclusion  of  this  debate, — Mr. 
Attorney,  upon  considers tion  of  the  whole 
matter,  it  seems,  thought  fit  to  proceed  for  a 
riot,  and  caused  many  of  them  to  be  indicted 
for  riots,  for  which  they  were  convicted,  and 
bad  great  fines  set  upon  them,  and  were  com* 
mitt^  in  execution,  and  adjudged  to  stand 
upon  the  pillory.** 

Ita  the  present  case,  the  doubt  is  not  concern- 
ing the  tendency  of  the  facts  charged  upon  thia 
pannel,  namely,'Tbat  it  was  to  give  up  the  city 
of  Edinburgh,  the  capital  of  North -Britain, 
not  to  the  king's  enemies  only,  but  to  a  Preten- 
der to  his  crown ;  and  the  doubt  is  only,  quo 
animo  this  waa  done,  whether  with  a  treason- 
able intent,  or  through  cowaniioe,  'Or  negli- 
gence, or  imprudence;  and  this  might  have 
been  left  to  the  jury  to  judge,  in  case  he  had 
been  charged  with  high -treason.  Itistbere^ 
tore  one  signal  instance  of  the  mildness  and 
benignity  of  bis  majesty's  government,  that 
tbe  pursuer  baa  been  ordered  to  prosecute  this 
pannel,  **  not  for  high-treason,  hut  lor  a  high 
misdemeanour,  in  having  many  ^"^*  acted 
contrary  to  bis  duty,  and  thereby  suRered  the 
city  of  Edinburgh,  with  the  cannon,  arms, 
ammunition,  and  provisions,  to  fall  into  tbe 
hands  of  tbe  rebels  ;^  and  when  the  pannel'a 
own  coonsei  are  aensible  that  the  facts  charged 
upon  bim  are  such,  as,  at  least,  border  so  near 
upon  high -treason,  ifnd  might  have  been 
charged  as  such,  thev  cannot  be  permitted  at 
the  same  time  to  plead,  or,  at  least,  tbey  ought 
not  te  be  listened  to  when  tbey  plead,  that  the 
facts  here  charged  have  no  relevancy  in  them, 
or  do  not  amoant  to  any  crime  or  ofienoe 
whatsoever. 

Tbe  other  oboervationa  above  recited  were 
extremely  groundless.  That  this  libel  does  not 
charge  tbe  pannel  with  disaffection  to  the  go- 
vernment, and  that  tbe  opinion  of  tbe  well  af- 
fected citizens,  mentioned  in  the  ]2tb  Article, 
That  he  was  secretly  in  the  interest  of  tbe  Pre- 
tender, cannot  infer  bin  being  actually  guilty 
of  any  crime  whatever,  for  disaffection  is  n6t 
the  name  of  a  crime  koofrn  in  the  law  9  no 
man  can  be  tried  for  that  disposition  of  bis 
mind,  but  for  the  eftcts  which  it  produces  ; 
and,  if  the  facta  here  charged  had  been  aU 
le(^^  to  have  been  done  by  the  pannel  through 
disaffection  to  his  majesty  and  bis  government, 
that  woald  have  been  in  reality,  or  in  effect,  a 
charge  of  high-treason,  wbicb  was  not  the 
thing  intended  in  the  present  case. 

And  as  fi>r  tbe  other  remark,  it  was  far  from 
the  meaning  of  the  pursaer  to  alledge,  that 
any  man  can  be  punished  merely  for  the  opi^ 
nien  of  othera  concerning  him ;  Bet  that  fact 
ia  mentioned  in  tbe  libel  for  tbisreaaon,  that, 
when  the  main  question,  moved  by  this  trial, 
is,  Whether  tbe  pannel  waa,  or  was  not  cul- 
pable of  negligent  in  tbe  execution  of  his  office 
aa  lord  provost  of  Edmburgh,  during  tbe  re« 
beUioPy  It  is  a  Ibcler  drcaoistaiice  atieogij 
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tendiog  to  •? inoe  that  be  was  so  gnilty,  if  it  be 
true  that  the  whole  tenor  of  hii  behaviour  waa 
auch,  as  to  induce  a  geoeral  suspicion  or  belief 
amoDi^t  the  well  afiected  inhabitants,  that  their 
profost  was  secretly  in  the  interest  of  the  Pre- 
tender ;  for,  whether  they  were  or  were  not 
in  the  right  in  that  snspicion  or  belief,  they, 
beiogf  so  immediately  and  so  deeply  interested, 
could  not  tail  to  be  constantly  attentive  to  the 
conduct  of  their  provost ;  and,  if  that  was  such 
as  produced  in  tnem  such  apprehension  or  be- 
lief, that  very  thing  is  one  demonstration,  snp<» 
IKMing*  that  they  carried  their  conclusion  too 
lar,  that  his  conduct  was  not  such  as  became  a 
faithful,  vigiklit,  and  sealoos  magistrate  upon 
that  occasion* 

The  nature  of  the  office  of  Lord  Provost  of 
the  city  of  Edinburgh  is  well  known  to  this 
court*  It  is  partly  ^he  same  that  belongs  to 
the  chief  magistrate. of  every  royal  burgh  in 
the  kingdom,  and  partly  arises  from  the  par- 
ticular grants  to  the  city  of  Edinburgh ;  they 
are  sheriffs  within  themselves;  the  Lord  Pro- 
vost is  the  high  sheriff,  and,  of  late  years,  as 
well  as  formerly,  has  acted  as  such,  and  tried 
causes  eveq  capiul,  and  the  bailies  are,  ex  of- 
ficio^ his  deputy  sheriffs. 

The  Lord  Provost  is  the  king's  lieutenant 
within  the  city,  be  is  colonel  qf  the  city -guard 
by  the  act  of  parliament  authorising  that,  and 
he  is  chief  commander  of  the  city  trained- 
bands  or  militia ;  and  this  very  provost  claim- 
ed, and  was  allowed  to  be  the  colonel  of  the 
▼olnnteen,  and  was  by  the  council  declared  to 
be  colonel  of  the  Edinburgh  regiment  of  1000 
men,  that  was  to  be  raised  and  paid  by  the  vo- 
luntary subscriptions  of  the  inhabiunts :  In 
short,  the  whole  military  power  within  the 
eity  was  in  him,  and  the  cbiet  executive  power, 
in  all  resp^pts. 

Neitlier  is  it  true,  that  the  order  in  the 
king's  sign-mannal  for  the  regiment,  that  the 
same  should  be  under  the  direction  of  the  liord 
Provost,  magistrates,  and  council  of  Edinburgh, 
was  either  intended  or  had  the  effect  to  derogate 
in  the  least  from  the  legal  powera  and  privi. 
▼ileges  of  the  Lord  Provost ;  that  warrant  was 
granted  on  the  application  of  the  whole  conn* 
cil  of  Edinburgh,  tl^e  regiment  was  to  be  main* 
teined  by  them  and  their  fellow-citizens,  the 
end  proposed  by  it  was  the  defence  of  his  ma- 
jesty's  government,  but  more  especially  the 
preservation  of  the  city  of  Edinburgh  against 
the  rebels ;  it  was  therefore  very  properly  and 
p»ciou8ly  declared,  that  tbia-regiment  should 
M  under  the  direction  of  the  magisthOes  and 
council  of  Edinburgh  y  that  is,  it  should  not  be 
Withdrawn  from  the  immediate  service  of  that 
fity ,  or  sent  ebewbera,  like  the  rest  of  hk  ma- 
lesty 's  troops,  at  the  discretion  of  his  generals, 
where  it  might  be  of  use  lor  hts  service,  with- 
out the  consent  of  the  magistrates  and  coun- 
cil  of  Edmbofgb.  But  this  did  not  hinder  the 
l^>rd  Provost  from  being,  according  to  the 
constitution  of  the  city,  the  colonel  or  chief 
commander  of  that  regiment,  aa  well  aaof  all 
the  other  military  force  withio  the  dty.    It 
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cannot  be  supposed  to  have  been  theeeiMeof 
his  majesty's  order,  that  the  whole  town-coon- 
cil,  consisting  of  thirty-three  persons,  ahoold 
act  the  part  of  a  colonel,  or  have  the  imme- 
diate command  ef  a  regiment:  the  ntmoat  ef- 
fect that  order  could  have,  was,  that  the  whole 
council  ahoold  have  power  to  ^ive  general 
orden  as  to  the  manner  of  employing  the  re^. 
ment,  such  as  every  prinQA  or  state  are  dady 
known  to  give  to  the  generals  or  commanders 
of  their  armies,  who  are  not  the  less  vested 
with  the  powera  of  commanden,  that  they  are 
aubject  to  such  direction  or  controul. 

Neither  is  it  true,  that  the  appointment  of  a 
committee,  in  the  terms  above- recited,  waa  an 
obstruction  or  hindrance  to  the  Provost's  acting 
in  the  manner  that  the  libel  requires  of  bioi,, 
unless  he  can  say,  which  he  has  not  done,  nor 
can  do  by  any  th'm(f  that  appeara  on  reootd^ 
that  either  the  council  or  the  committee  resisU 
ed  bis  will,  or  that  they  opposed  or  over-roM 
him,  by  majority  of  voices,  in  any  one  thing 
that  he  proposed  to  be  done  towards  the  pre* 
servation  of  the  city. 

His  station,  therefore,  gave  him  power  suffi- 
cient, and  rendered  it  his  duty  to  be  the  chief 
person  to  devise,  order,  and  execute  every 
thing  that  was  proper  for  preserving  his  own 
eity  from  the  rebels ;  and,  if  the  facts  be  tnie 
that  are  in  this  libel  charged,  it  is  leA  to  the 
judgment  of  this  court,  whether  bis  conduct 
was  agreeable  to  his  duty ;  or  if  he  was  not, 
on  the  contrary,  faulty  or  negligent  in  the 
execution  of  his  office,  and  guilty  of  manifold 
misbehavioura  in  it  on  the  occasion  libelled. 

That  occasion  called  for  the  most  earnest^ 
Vigilant,  and  active  discharge  of  the  duty  of 
chief  magistrate,  vested  with  such  powera  as 
he  had;  and,  to  illustrate  this,  the  pursuer 
b^:s  leave  to  quote  a  passage  from  a  learned 
author,  £rodiirerum  ab  omni  antiquttatejodi* 
eatarum  pandectse,  in  the  title,  De  officio  pr»- 
fecti  vigiium,  whereof  the  rubrick  is  in  tnese 
words :  *.'  Negligentiam,  in  iis  i|iii  ad  summum 
reipnblicse  pertinent,  esse  capitalem,  cap.  U 
H.  Militins,  Cn.  Lolius,  L.Sextilius,  triumviri 
noctnrni,  ciim  Jneendii  arcendi  caus&,  quod 
Rom«  in  sacra  via  exortum  esset,  cum  hamis 
et  dolabris,  omnique  famili&  public^  evocati, 
tardius  advenissent :  k  tribune  plebis  die  dicti 
ad  populum,  damnati  aunt:  leves  obcauaas, 
inquit  Valerius :  sed  disoiplina  neoessaria. 

"  Idem  fer^  apud  nos,  senatAs  judido,  ci^m 
adhuc  illic  essemus  advocati,  Gabastoni,  prs« 
fecto  vigiium,  accidit:  qui  vocatos  ad  8c«att* 
dam  Bcbolarinm  de  suo  prate  seditioneni,  sen 
renisset.  Nam  indignum  esse,  qai«  ut  exoabci 
reipublicSf  ab  omnibus  aliis  muneribus  excuan- 
tur,  et  praesensvice  est  absentia :  is  in  taota  ne* 
cessitati,  ubi  minima  mora  summl  momeotieety 
segnem,  tardum  ac  negligentem  se  pisebeati 
ant  (qu5d  minua  qooque  est  lerendttm)  contii* 
macero.— — Et  quando  omnibus  Tiribus  opoi 
est,  nulb  causa,  nulla  excusatiopro6cit. 

**  Cap.  g.  P.  Biliua  qnoqoe  tnomvir  noctar* 
nus,'  i  P.  Aqutlio,  tribono  plebis  aocaaatoi^ 
qudd  vigUias  ncgNgeDtiiU  gvcaiiiieset,  |ipp«il 
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jodtcio  concMit  Nam  quod  le? ins  sii  ia  aliis 
caufis :  id  his,  ut  io  re  militari,  capitale  esse. 
Quia  piueto  ssepetemporis,  maximarum  rerum 
occasiooea  amiUuiitur :  Deque  io  bujusmodi  his 
errare  fas  est,  aut  dicere.  Nod  putaliam." 

It  was  opoD  the  same  priDciplea  that  are  here 
set  forth,  and  foUaired  io  pracliceio  the  RoiDaa 
republic,  as  well  as  the  Freoch  roooarcby, 
that  our  old  statute  1457,  in  the  libel  recited, 
was  made,  for  the  poDitioo  of  oegligent  oifi- 
ciars,  aod  oamely,  '*  provosts  of  burghs,  aod 
others,  who  should  be  fouud  faulty  aod  nesli- 
geut  in  the  execution  of  their  offices,  aod  it 
may  be  lawfully  proved  od  them,  or  Dotorioiisly 
koowD ;"  but  with  this  differeoce  iodeed,  that 
every  offeoce  of  this  kind  is  Dot  made  capital, 
as  *  mittores  posoie  Dobis  semper  placuere,' «  but 
odIv  that  they  be  puoished,  io  their  persooa 
aDd  goods,  after  the  quaotity  of  their  trespass, 
at  the  kiug's  will."  This  is  such  a  statute  as 
bafdljT  eoacts  aoy  thiug  positive,  or  other  thao 
what  is  included  in  the  oommoD  law  of  this  aod 
all  other  civilized  natioDS,  aod  therefore  oever 
can  go  into  disuetude.  Aod  it  seems  unoeoee- 
mry  to  offer  aoy  answer  to  the  grouodless  dis- 
tinctioo  advanced  by  the  paooel's  couosel,  be- 
twixt the  duty  of  a  provost,  or  other  magis- 
trate, upoo  oommoo  or  ordioary,  and  extraor- 
dinary occasions,  there  is  neither  law  oor  rea- 
aoD  for  that  distioctioo .  No  num  should  uoder  • 
take  the  office  of  a  pilot,  who  cao  only  bold  the 
helm  in  his  haod  io  sereoe  weather,  aod  is  in- 
capable to  do  his  duty  wheu  a  storm  rises. 
And  the  allegation  of  this  distinction  ill  be- 
comes the  pannel,  who  is  a  gentleman  by  birth 
and  education,  and,  as  such,  superior  to  the 
crdinary  rank  of  burgesses,  who  may  be,  and 
ofteo  are  raised  to  the  office  of  chief  magis* 
trates. 

Snch,  for  iostance,  was  the  character  of 
provost  Wilson,  a  brewer  in  Edinburgh,  who 
was  lord  provost  of  that  city  wlieo  captaio 
Porteods  was  murdereil,  who,  upoo  the  same 
prtnciplea  that  are  above- meotioned,  was  pu- 
nisbed  by  ao  act  of  the  tenth  of  his  majesty, 
roereljT  for  beiog  faulty  or  oegligeot  in  the 
execatioQ  of  his  office ;  for  the  act  recites  the, 
mnrder  of  captaio  Porteous,  '<  Aod  that,  for 
some  time  before  the  committiog  the  said 
morder  aod  riot,  it  was  commooly  reported  io 
the  said  city  of  Edinburgh,  that  some  each 
atrocious  fact  would  be  attempted,  which,  by 
proper  care  in  the  magistrates,  citizens  and  in* 
habitaots  of  the  said  oity,  might  have  been  pra- 
▼ented  ;  notwithstao^Sog  which,  Alexaoder 
Wilson,  provost  of  the  said  city,  aod  then 
actually  resident  therein,  aod  fully  apprised  of 
the  said  wicked  desigo,  did  not  take  any  pre- 
cautioos  to  prevent  the  said  morder  aod  riot, 
nor  use  the  proper  or  oecestary  meaos  to  sop- 
preaa  the  same,  or  to  preierve  the  peace  of  the 
said  city,  or,  after  the  perpetration  of  the  said 
fact,  to  diseoTer,  apprefaeod,  or  seoare  the  aa- 
thors,  actors  or  abettors  thereof,  io  maoifett 
violation  of  the  trast  and  duty  of  his  office  of 
chief  magistnite  of  the  said  ^ity.— And  to  the 
end  that  tba  Mid  cnomona  miabeba?ionn  and 


neglects  of  duty  may  not  go  uoponiahed,  and' 
that  other  persons  may  not  presume,  through 
hopes  of  impunity,  to  be  guilty  of  the  like  ^or 
the  future,  it  is  enacted,  that  the  said  Alexander 
Wilson  be  disabled  irom  holding  aoy  office  of 
magistracy,  &c.*' 
Here  the  conviction  by  the  parliament  itself 

{proceeds  altogether '  upon  negatives,  or  oeg- 
ects  of  doty  io  the  provost  or  chief  magistrate, 
upoo  a  very  singular  and  extraordinary  occa- 
sion ;  and  so  far  it  is  a  precedent  in  point  to  the 
present  case,  which  io  other  respects  appeara 
to  be  vastly  more  atrocious  than  what  provost 
Wilson  was  guilty  of,  who,  it  seems,  did  oot 
give  credit  to  the  reports  that  were  curreot  be- 
fore that  extraordioary  attempt  was  made,  and 
suffered  himself  to  be  surprised  and  discon- 
certed, wheo  the  mob  was  suddeoly  raised 
which  committed  that  murder ;  iostead  of 
which,  here  was  loog  warning,  and  many  pre- 
cautions seemingly  taken  by  the  Provost, 
heartily  ioteoded  by  maoy  of  the  ciiizeos,  ta 
avert  evil  of  a  much  higher  oature,  tendiog  te 
overthrow  the  constitation  aod  establishmeot  of 
this  uoited  kiogdom. 

It  appears  quite  uoDecessary  to  aoswer  the 
allegatioD  offered  for  the  paooel  from  this  pre- 
cedeot,  which  has  surely  oot  the  least  teodency 
to  prove,  that  the  offeoce,  which  was  here^ 
puDished  by  the  legislature  iUelf,  was  oo  ways 
puDisliable  by  the  common  law,  or  the  geoerai 
statutes  of  this  realm. 

Aod.  as  little  cao  it  arail  the  paooel  to  eoter 
now  ioto  ao  argumeot  upoo  the  expedieocy  .of 
the  resolutioD  io  general,  of  potting  the  city  of 
Edinburgh  in  a  posture  of  defence  against  the 
rebels  ;  for  though  it  be  true,  that  before  any 
resolution  was  taken  open  this  question,  it  was 
very  lawful  and  competeot  for  the  LonJ  Pro- 
vost to  declare  his  opinion,  if  it  was  such,  tor 
the  negative ;  yet,  after  it  was  a  resolntioa 
formed  by  tbe  couocil  of  the  city,  with  the 
conseDt  aod  approbatioo  of  tbe  most  consi- 
derable citizens  of  all  ranks,  manv  of  whon 
had  previously  solicited  that  such  measure! 
should  be  taken  ;  and  after  he,  the  JU>rd  Pro- 
vost, had  seemingly  concurred,  and  given  way 
to  the  general  sense  of  the  citizens,  as  well  aa 
of  the  couocil,  it  sorely  theo  became  his  doty. 
as  the  first  majj^istrate,  who  bad  the  chief  eze« 
entire  power  in  his  hands,  to  exert  himself** 
hon&  Jidtf  for  the  execuUon  of  the  general 
measure  that  had  been  thus  resolved ;  for  better 
indeed  had  it  been  never  to  attempt  such  dfl|- 
feoce,  thao  not  to  go  through  with  it  uotil 
actually  overpowered  by  superior  force;  or 
that,  to  the  great  expeooe  and  discredit  of  the 
city,  afler  maoy  preparatMoa  to  provide  a  force 
for  ita  defeooe,  aod  appUcatioD  to  the  crown» 
which  was  readily  graotedi  for  a  warrant  te 
anthorize  tbe  regiment,  and  to  the  inhabiunia 
for  a  subacriptioAo  pay  it,  which  was  filled  op 
with  great  alacrity,  and  oaaoy  ef  the  chief  of 
them  pressed  for  leave  to  yeataffe  their  persons^ 
as  well  as  contribute  their  money  for  the  cansar 
which  they  had  so  much  at  heart,  when,  to 
furnish  anap^  the  king's  arsenal  in  the  tostle 
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wu  at  their  command,  and  «  considerabla 
force  assembled,  that  the  Provost  should  so 
manage  matters,  as  that  the  defence  should 
be  thrown  up  jast  at  the  time  that  it  be- 
came needful  to  make  use  of  all  Ihese  pre- 
paration?. 

This  will  require  some  better  excuse,  than 
that  the  Provost,  in  his  private  opinion,  was 
averse  to  the  measure  in  greneral  of  defending* 
the  city,  or  that  he  was  afVaid  of  provokiniif 
the  rebels  to  rob  his  wine-cellars  at  Leith,  (if 
that  be  meant  by  takings  notice  of  his  great 
property  there)  for  it  is  certain  the  Provost  pro- 
fessed to  concur  with  the  general  sense  of  the 
city,  to  provide  for  and  resolve  to  make  a  de- 
fence ;  and,  even  upon  Monday  the  16th  of 
September,  in  the  aAernoon,  in  the  council- 
chamber,  and  at  the  general  meeting  in  the 
New-church,  it  has  been  alleged,  as  a  part  of 
his  defence,  that  he  still  declared  stoutly  for 
adhering  to  that  resolution ;  and  in  these  dr- 
eumstancea,  for  his  counsel  to  say  for  him  by 
way  of  apology  for  4ii8  conduct  in  the  Articles 
libelled,  that  the  same  proceeds  from,  or  is  to 
be  accouDted  for,  by  his  disapproving  in  bis 
judgment  of  the  general  measure  ormaking 
any  defence,  and  ofiering  reasons  now  in  sup- 
port of  the  justice  of  that  opinion,  instead  of 
excusing  him,  is  in  reality  to  accuse  him  very 
deeply  of  acting  all  alon^  with  a  dnnlieity, 
which  mutt  have  been  highly  criminal,  pro- 
fessing to  concur  in  the  execution  of  a  mea- 
aore,  which  in  hia  heart  he  disl'dced,  and,  as 
the  execution  of  it  chiefly  belonged  to  him  in 
▼irtae  of  his  office,  managing  that  in  such  a 
nanner  as  to  defeat  the  design. 

As  to  that  design  itself,  the  most  sanguine 
promoters  of  it  never  pretended  to  maintaiu 
that  the  city  of  Edintmrgli  was  capable  of 
holding  out  a  re|;u1ar  or  a  long  siege ;  the  very 
number  of  the  inhabitants,  and  the  mouths  to 
he  fed,  most  render  this  impracticable;  bnt, 
as  the  circumstance  which  exposed  them  to 
be  at  all  visited  by  the  rebels,  was  the  mtsfor- 
tone  of  sir  John  Cope's  getting  to  the  north- 
ward of  the  rebel  atmy  in  the  Highlands,  and 
as  he  was  known  to  be  returning  from  Inver- 
ness, through  the  low  conn^,  along  the 
eastern  coast,  and  as  other  succours  were  daily 
expected  from  HoUand,  it  was  very  reasonably 
ooneloded,  that  the  prevore  upon  the  city  of 
Edinburgh  could  be  bnt  of  short  endurance, 
and  that,  very  possibly,  keeping  out  the 
rebela  a  single  day  might  save  the  city  alto- 
gether from  falling  into  their  hands;  and  the 
event  in  a  great  measure  justified  the  expec- 
talk>n ;  for,  upon  the  evening  of  Monday  the 
16th  September,  when  the  first  deputies  were 
Mt  out  by  the  Provosl  and  othera  to  the 
rsbels  camp,  to  treat  about  the  surrender  de- 
manded by  the  letter  from  the  Pretender's  son, 
those  deputies  had  not  yet  refthed  that  camp, 
when  authentic  advice  name,  that  sir  John 
Cope,  with  his  army,  was  arrived  at  Dunbar, 
whicfaisbutSO  miles firomBdmburgli:  every 
signal  iostaaoe  of  the  truth  of  what  is  said  m 
the  passageabove  quoted  from  £rodin%  **  quod 
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punctosepetemporis  maximamm  lemm  oo- 
casiones  amittuntur." 

What  then  was  the  occasion,  or  whence  arose 
the  necessity  that  obliged  the  pannel,  on  the 
afternoon  of  Monday  me  16th  September,  to 
abandon  the  defence  of  the  city,  for  which  so 
many  preparations  had  been  made  and  con- 
tinued till  this  very  hoer,  and  when,  though 
the  enemy  was  at  hand,  there  was  all  the 
reason  in  the  world  to  believe  that  succour  and 
relief  from  the  king's  troops  was  not  far  off, 
as  the  event  that  very  evening  accordingly 
proved,  by  the  actual  arrival  of  sir  John  Cope 
off  Dunbar,  and  authentic  notice  thereof  being 
sent  to  Edinburgh  at  the  juncture  of  time  af 
ready  mentioned  P 

The  answer  to  these  questions  made  for  the 
pannel,  in  the  debate  upon  his  libel,  have 
been,  **  That,  on  the  aflernoon  of  this  Mon- 
day, the  16th  of  September  1745,  the  city  of 
Edinburgh  was  in  great  consternation,  occa- 
sioned bv  the  approach  of  the  rebels,  and  the 
threatening  messages  sent  from  them,  by  the 
retreat  ot  the  dragooi|s  from  Coltbridge,  and 
the  withdrawing  of  the  civil  officers  of  the 
crown  from  the  city ;  that,  in  these  circnm<> 
stances,  the  general  cry  of  the  inhabitants,  at  a 
public  meeting  assembled,  was  for  abandoning 
the  defence  of  the  city ;  after  which  the  fears 
of  the  inhabitants  was  the  governing  priuci|ile, 
the  multitude  had  the  power  in  thcJr  baods^ 
and  there  was  no  longer  any  regard  paid  lo 
mi^istrates  or  legal  authority." 

But  to  this  it  is  replied,  That  the  retreat  of 
the  dragoons  the  pursuer  does  not  take  upon 
him  to  approve  or  justify ;  very  possibly  it 
was  made  sooner  and  farther  than  it  was  ue«' 
cessary,  though  it  cannot  be  said  that  the'twe 
regiments  of  dragoons,  with  the  city-guard  of 
Edinburgh,  if  tbe  whole  rebel  army  bad  come 
up  to  them,  ill  armed  as  it  was,  would  have 
been  a  match  for  such  a  superiority  of  niun- 
bers:  but  when  the  resolution  was  taken  to 
defend  the  dtv  of  Edinboif^h,  they  did  not, 
nor  could  reckon  upon  these  two  regiments 
of  dragoona,  as  what  they  could  rely  upon,  or 
promise  themselves  to  be  always  attending  for 
their  assistance;  and  when  the  defence  of  the 
city  was  abandoned,  they  were  no  farther  re- 
moved than  Musselburgh,  which  is  but  four 
miles  off,  and  an  offer  was  made  to  'the  Lord 
Provost  to  bring  them  back,  or  any  num- 
ber of  them  he  should  desire,  to  assist  in  the 
defence  of  the  city. 

That  the  withdrawing  of  the  civil  effioers 
could  afford  no  just  cause  for  abapdoning  that 
defence ;  the  lord  justice-clerk  bad  only  gone 
from  Edinburgh  that  day  about  noon,  to  duie 
at  his  own  house  about  three  miles  off,  and  was 
returning  in  the  afkemooa  te  the  city,  when 
he  got  notice  by  tbe  ww,  that  the  rebels  were 
by  that  time  at  the  West  port  of  tbe  city, 
which  was  not  true,  bnt  aflbrded  a  very  just 
reason  for  his  returning  to  bis  own  house ;  and 
though  the  lord  advocate  at  this  time  aleo 
withdrew  from  the  city,  and  went  as  fiir  seal 
as  Jllusstiburyh,  yet,  befiwe  he  lefl  tbe  town. 
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he  bad  eoneorreil  with  the  provost  aAd  the  so- 
licitor,  in  prociiriui^  mn  order  from  general 
Ouest,  for  100  dragoons  to  march  into  the  eity, 
to  enoourege  and  support  the  loyal  iohabitatits 
in  defence  of  the  town.  And  he  renewed  his 
advice  by  Mr.  Oroset,  whom  he  met  going 
into  the  city  in  the  afternoon,  with  a  message 
from  the  lord  justioe-clerk  relating  to  those 
drajzoons.  And  of  what  use  coum  a  single 
ciTil  officer  be  in  the  case  of  a  siege  ?  Or,  to 
what  purpose  sboold  he  shot'  himself  up  within 
the  walls,  and  expose  himself,  in  case  of  the 
town's  being  taken,  to  become  a  prisoner  io 
the  hands  of  the  rebels? 

And  as  for  the  affrighted  maltitode,  who  are 
said  to  have  got  the  government  into  their 
hands,  it  was  the  fault  of  the  Lord  Provost  if 
he  permitted  this  to  he:  none  of  the  forces 
under  his  command  were  withdrawn,  and  he 
had  still  at  least  1,200  well-armed  men  under 
his  command,  the  walls  of  the  city  impaired 
and  planted  with  cannon,  and  the  came  and  its 
garrison  ready  to  assist  him :  and,  in  this  si- 
tuation, wh;^  did  he  suffer  himself  to  be  de- 
spoiled of  bis  authority,  or  to  be  governed  b^ 
the  real,  or  by  the  affected  terron  of  the  ti- 
morous, or  of  the  disaffected  multitude  7  Why 
did  he  give  way  to  a  general  meeting,  in  the 
church,  of  an  assembly  so  composed  ?  Why 
did  be  not  teU  them  that  the  city  had  already 
taken  its  measures  and  its  resolution  to  stand 
upon  its  defence,  and  order  all  who  did  not 
chuse  to  depart  thC)city,  or  to  act  in  its  de- 
fence, to  repair  to  their  respective  houses,  and 
keep  within  doors  ?  He  had  still  the  legal  an* 
thority  in  him,  and  the  means  in  his  hands  to 
make  that  to  be  respected,  when  be  bad  so 
great  a  body  of  men  in  arms  under  his  com^ 
mand. 

In  these  ctreumstaDceff,  the  methods  he  pur- 
sued demonstrated  the  end  which  he  had  in 
view,  namely,  to  deliver  up,  instead  of  defend- 
ing the  cit^ ;  for,  in  order  to  justify  himself 
in  abandonmg  that  defence,  he  ought  to  have 
gone  another  wa  v  to  work,  than  to  assemble  a 
promiscuous  multitude  in  the  church,  exclu- 
sive of  the  volnnteen.  If  there  was  trdly  any 
change  of  circumstances  occurred,  that  made 
it  reasonable  now  to  lay  aside  thoughts  of  that 
defence  which  had  been  so  long  provided  for 
and  pursued,  he  should  have  summoned  a 
council  of  the  same,  or  the  hke  persons  with 
those  who  had  first  contributed  to  the  resoln- 
tioDS  of  making  any  defence  at  all,  that  is,  his 
own  fellow-magistrates  and  counteitklfv,  with 
the  chief  officen  of  the  volunteera  and  trained- 
hands,  and  deliberated  with  them  upon  the 
•upposed  change  of  circumstances ;  and  if,  in 
ancb  council,  it  had  been  debated  and  resolved, 
hy  plurality  of  voices,  to  be  now  impracti- 
cable, or  inexpedient  to  persist  any  longer  in 
the  measure  formerly  concerted,  of  defending 
the  city,  that  resolution  might  have  justified 
or  acquitted  him  ;  but  nothing  of  this  kind  is 
alleged,  and  thereby  be  has  taken  the  whole 
upon  himself.  He  consulted  with  a  disaffected 
multitude,  as  some  of 'the  persons  present  in 


it,  of  undoubted  credit,  sar  it  was  f  and  theru 
is  no  record  of  any  resslutwn  of  the  town- 
council,  or  of  the  committee  above-mentuuied, 
of  Monday  the  16th  of  September,  when  this 
change  of  measures  was  brought  about,  nor 
any  record  of  the  council  alter  Friday  the 
IStb,  before  the  rebels  entered  the  city,  nor  of 
the  committee  after  Saturday  the  14tb. 

As.for  the  particular  tacts  or  articles  charged 
upon  the  pannel,  the  punuer  has  reason  to 
believe  he  can  prove  every  one  of  them ;  but 
he  now  says,  that  neither  the  separate  rele- 
vancy, nor  the  proof  of  every  one  of  them,  is 
'  "essential  to  the  conclusion  ofthis  li^l,  whereof 
the  general  scope  and  averment  is,  that  the 
pannel,  at  the  time  and  upon  the  occaswn  li- 
belled, was  faulty  and  negligent,  or  guilty  of 
malveraation  in  the  discharge  of  his  duty ;  and, 
for  making  out  this,  particular  articles  are  spe- 
cified :  and  although  every  one  of  these  shall 
not  appear  separately  material,  or  shall  not 
be  proved,  it  is  no  matter,  if  enough  be  proved 
to  make  out  or  support  the  general  charge. 

The  case  is  of  the  same  nature  as  if  a  civil 
action  were  brought,  for  instance,  for  re- 
moving a  suspected  tutor  by  the  kindred  of 
the  inrant,  in  order  to  which  a  number  of  ar- 
ticles of  misbehaviour  were  alleged  in  the 
libel ;  in  which  case,  though  seme  of  these 
articles  should  not  be  proved,  or  well  accounted 
for  by  the  defender,  yet,  if  any  number  should 
be  made  good  end  accounted  for,  the  general 
allegation^  of  the  libel  would  be  proved,  and  the 
purvuera  behoved  to  prevail  in  the  conclosioa 
of  their  action. 

At  the  same  time,  to  touch  briefly  at  the 
particular  Articles,  it  is  replied  to  the  answer  to 
the  first,  That  it  is  not  tlie  pannel's  doubt  con- 
cerning the  point  of  law  that  is  charged  as  a 
crime,  but  bis  urging  that  doubt,  inter  alia,  de- 
monstrates his  Mckwardness  to  pursue  any 
measures  for  defence  of  the  city,  for  the  douft 
itself  was  extremely  groundless.  There  are 
sundry  old  laws  against  private  leagues  or 
bonds  among  the  subjects,  which  have  nothing 
to  do  with  the  present  case;  but  the  only  law, 
upon  which  the  papnel's  objection,  that  it  would 
have  been  high -treason  to  arm  without  autho- 
rity from  the  crown,  can  be  founded,  is  the  5th 
act  of  the  Restoration  parliament  1661,  entitled, 
Act  asserting  his  majesty's  royal  prerogative  In 
the  militia,  and  in  making  peace  and  war,  &c. 
which  act  dedares,  "  That  it  is  and  shall  be 
high  treason  to  the  subjects  of  this  kingdom, 
or  any  number  of  them  more  or  leas,  upon  any 
ground  or  pretext  whatsoever,  to  rise  or  continue 
in  arms  to  maintain  any  forts,  strengths  or 
garrisons,  to  make  peace  or  war,  or  to  make 
any  treaties  or  leagues  with  foreign  princes  or 
estates,  or  among  themselves,  without  his  ma- 
jesty's special  authority  and  approbation  first 
interposed  thereto." 

Now,  in  the  first  place,  whilst  this  act  con- 
tinued in  force,  it  sorely  could  never  be  meant 
to  comprehend  the  case  of  the  king's  sub- 
jects being  called  out,  by  the  magistrates 
acting  under  his  authority,  to  take  arms  for  his 
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iervice;  for  instance,  if  the  militia  of  any 
county  should  be  called  oat  by  the  high  sberiff, 
or  lord  lieutenant,  to  resist  a  foreign  enemy,  or 
a  domestic  rebel :  and  the  chief  maj^istrate  of 
m  burgh  within  his  district,  has  the  like  power 
to  the  sheriff,  or  lord  lientenant,  to  defend  the 
bnrgh  over  which  he  presides. 

But,  3dly,  This  act,  upon  which  the  doubt 
is  sinffly  founded,  is  repealed  by  the  act  of  the 
7th  of  queen  Anne,  chap.  31,  which  provides, 
That  nothing  shall  thereafter  be  high-treason 
in  Scotland,  but  what  is  such  in  England.  And 
farther  provides  concerning  certain  crimes 
therein  mentioned;  viz.  Theft  in  Innded  men,*" 
Iburder  under  trust,  fire-raising  and  assassina- 
tion, which  were  declared  to  be  treason  by  par- 
ticular statutes  in  Scotland,  shall  hereafter  be 
adjudged  and  deemed  to  be  capital  offences. 
But  oonceAning  the  fact  which  is  made  treason 
by  this  act  1661,  no  such  provision  is  made. 

The  pursuer's  replies  concerning  the  other 
Articles  are  already  in  substance  made  in  the 
foregoing  argument,  and  he  shall  not  prolong 
this  paper  to  go  through  them  minuteJy,  and 
shall  only  farther  observe,  That,  as  to  the  new 
defence  offered  to  the  eleventh  Article,  con- 
ceroing  the  city-srms,  that  though  it  comes 
with  a  bad  grace  to  be  now  for  the  first  time 
proposed,  thepursuer  does  not  oppose  the  pan- 
net*s  bfing  allowed  to  prove  this  allegation,  and 
all  other  facts  and  circumstances  that  have 
been  by  him  alledged  for  his  vindication  or  de- 
fence against  the  charge  contained  in  this  libel. 
In  res|iect  whereof,  dec.  Will.  Grant. 

INFORMATION 

fe'or  Archibald  Stewart,  of  the  City  of  Edin- 
burgh, Merchant,  and  late  Lord  Provost 
of  the  said  City,  Fanoel  or  Defeodant, 

AGAINST 

His  Majecty's  Advocate  for  his  Majesty's 
Interest,  Pursuer. 

July  98,  1747. 

Before  eoterinff  upon  the  objections  to  the 
relevancy  of  thu libel,  it  may  not  be  improper, 
first  of  all,  to  lay  before  the  Court  a  genuine 
and  succinct  account  of  every  fact  and  circum- 
stance which  any  way  concerns  the  conduct  of 
the  pannel,  or  can  give  any  light  to  form  a 
Judgment  of  it  during  the  period  mentioned  in 
the  libel. 

Upon  the  17th  cf  August,  1745,  the  pannel, 
then  Lord  Provost  of  the  city  of  Edinburgh,  had 
the  honour  to  receive  a  letter  from  the  manjuis 
of  Tweeddale.  one  of  his  majesty's  principal 
secretaries  of  state,  of  the  ISth  current,  ac- 
quainting him,  **That  their  excellencies  the 
lords  justices,  having  received  intelKgence,  that 
-the  Pretender's  son  was  already  landed,  or  in- 
tended to  land  in  Scotland,  had  recommended 
it  to  him  to  give  notice  to  the  Provost  thereof, 
that  he  might  exert  his  care  and  vigilance  on 
this  occasion,  and  make  use  of  such  precoutions 
as  he  should  judge  necessary  for  oreservinir  the 
public  peace  within  the  bounds  of  his  jurisdic- 
tion.'* 


To  this  letter  the  Lord  Profost  wrote  an 
answer  on  the  17th,  as  follows:  *' It  is  with 
pleasure  1  isssun  your  lordship,  that  this  town 
was  never  better  affected,  nor  more  peaceable 
than  at  present.  Nothing  shall  be  neglected 
on  my  psirt  to  preserve  people  in  their  doty  to« 
wsrds  their  king  and  their  country  ;  and  we 
trust  in  God  that  no  threatened  dangers  shall 
ever  reach  us ;  at  the  same  time,  we  are  not 
to  sit  down  in  security,  but  will  keep  a  watch* 
fill  eye,  in  order' to  prevent,  as  far  as  it  is  in 
our  ^wer,  every  thing  that  may  disturb  the 
peace  of  th'is  plsce." 

The  above  letter  was  laid  before  the  magis* 
tratea  when  it  came  to  hand,  and  the  answer 
was  approved  of  bv  the  town-council,  at  a 
meeting  on  the  SSd  of  August,  and,  in  pur- 
suance of  these  resolutions  taken  by  the  Lord 
Provost  and  council,  the  following  Orders  were 
forthwith  issued. 

August  23.  Orders  were  given  to  levy  and 
raise  thirty  centinels  to  be  added  to  the  citv- 
guard,  agreeable  to  the  powers  j^iven  them  dt 
act  of  parliament,  and  to  provide  them  with 
clothing  and  all  other  necessaries. 

Recommended  to  the  Lord  Provost  and  ma«^ 

S'strates  to  direct  the  captains  and  officers  ot 
e  trained  bahds,  forthwith  to  make  up  full 
lists  of  all  the  persons  belonging  to  their  seve- 
ral companies,  snd  to  report  the  same  to  the 
magistrates  agaiost  Saturday  next ;  and  that 
the  captains  warn  and  preroonish  them  all  to 
be  ready,  ip  case  of  any  dirturbance,  to  appear 
with  theii;  best  arms,  upon  an  hour's  warning,  at 
the  ordinary  places  of  rendezvous. 

Orders  were  given  for  directing  the  con* 
staUes  of  the  city  to  make  out  full  and  ample 
listo  of  all  the  inhabitants  and  -residenters 
within  their  districts,  and  report  the  same  to 
the  magistrates ;  and  to  be  diligent  in  inquu^ing 
and  finding  out  what  strangers  may  bappen 
from  time  to  time  to  come  within  the  city,  and 
lodge  within  their  several  districts. 

Orders  for  proclamation,  re<|uiring  and  or* 
daining  all  inn-keepers,  strangers,  and  others, 
who  Mge  and  entertain  strangers,  from  time 
to  time,  and  as  oft  as  any  stranger  shsll  Imlge 
with  them,  to  give  in  to  the  captain  of  ihe  city- 
guard  a  noto  of  their  names  and  desigoations 
at  their  arrival ;  and  of  the  time  of  their  de- 
partme,  under  a  penalty  for  each'trauegrss- 
sion  ;  and  the  captains  of  the  guard  ordered 
duly  to  report  to  the  magistrates,  in  writing, 
every  morning,  lists  of  the  particulars  that 
shonid  be  delivered  in  to  them  by  the  inha* 
bitonts. 

These  Orders,  most  of  which  proceeded  upon 
motions  made  by  the  Lord  Provost,  were  all 
agreed  to  by  the  magistrates  and  council,  and 
signed  by  him  in  their  presence ;  and  care  was 
taken  of  the  doe  and  punctual  execution  of 
them  all,  without  any  loss  of  time. 

The  next  day,  being  Saturday,  August  34tfo, 
it  was  suggested  to  the  Lord  Provost  that  it 
might  be  fit  to  call  a  general  meeting  of  the 
inhabitants,  to  consider  what  was  to  be  done  on 
this  occasion ;  to  which  he  agreed^  ami  com*' 
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wunieated  Um  propoMl  to  the  oottoctl  at  tMr 
next  meeting  on  Monday,  Angoal  S6»  wbo  alio 
approved  of  it ;  and  acoordingly  tbe  oieetio|f 
was  ordered,  and  tbe  moat  aubitantial  and  well- 
affBcted  bar^pestes  were  invited  to  aaeiat  with 
tbeir  oounsel  and  advice ;  and  at  the  meeting, 
which  oould  not  be  oonrened  aooner  than  next 
dav»  Augqal  97^  the  above  reaokitiom  and 
orderi  were  reported  to  them  hy  the  Lord 
Pirovoft;  and  the  meeting  **  nnaaimoualy  ap- 
proved thereof,  and  gave  bi«  lordship  and  the 
cxmneil  their  hearty  thanks  for  the  wi^e  and 
prodent  measures  they  bad  already  taken; 
and,  farther,  offered  it  as  their  advice  to  the 
magistrates  and  council,  to  name  some  of  their 
own  number,  and  such  other  of  the  burgesses 
as  they  should  think  fit,  as  a  joint  committee 
to  consult  with  and  take  ihe  advice  of  tbe  L4Nid 
Justice-Clerk,  Lord  Advocate,  Mr.  Solicitor, 
and  such  of  the  lords  of  session  as  can  be  found 
in  town,  with  regard  to  what  fartlier  steps  tbe 
magistrates,  council  and  coromuoit  v  can  legally 
take  for  preserving  tbe  peace  of  the  city,  and 
contributing  to  defeat  the  danjjreroosand  wicked 
designs  of  tbe .  enemies  to  bis  sacred  majesty, 
bis  royal  family,  and  present  happy  consti- 
tution." 

August  28.  Tbe  committee  were  accord* 
ingly  named  by  tbe  council  next  day,  and  that 
▼ery  evening  met'  with  tbe  king's  counsel,  and 
such  of  the  judges  as  were  in  town,  at  the  lord 
jjistice*clerk*8  house,  where  it  was  proposed, 
that  a  refiiment  of  a  thousand  men  should  be 
levied  for  the  defence  of  tbe  town,  and  service 
of  the  government,  to.  be  subsisted,  for  three 
months,  on  tbe  charges  of  sucb  of  the  inha- 
bitants as  were  willing  to  sign  an  associatioa 
for  that  purpose.  And  as  it  bad  been,  for  sdme 
time,  a  general  subject  of  conversation  and  de- 
bate without  doors,  how  far  it  was  legal  to  levy 
anob  regiment  without-  a  special  order  from  bis 
uuy^^y«  ^^^  opinion  of  the  learned  and  ho- 
nourable persons  present  was  asked  upon  this 
Cint,  and  tbey  all  agreed,  that  it  could  not  be 
^Uy  done  without  bis  majesty's  warrant. 
Upon  which  it  was  resolved  that  the  Lord  Ad- 
▼ocate  should  make  application  for  such  war- 
rant ;  and  that,  in  tbe  mean  time,  trial  should 
be  made  of  tbe  inclinations  of  tbe  inhabitants  io 
concur  in  this  measure,  bow  soon  the  warrant 
abould  be  obtained  from  his  miyesty. 

August  SO.  Tbe  Lord  Provost  and  magb- 
trates  were  employed  io  receiving  proposals  for 
putting  tbe  town  in  a  posture  of  defence ;  and 
tbe  Lord  Provpst  wrote  letters  to  the  magis- 
trates of  boroughs,  and  ministers,  /or  abont  the 
distance  of  fourteen  miles  round  tbe  city, 
begging  that  they  would  send  as  early  intelli* 
gence  as  possible,  by  express  on  horseback,  of 
any  bodies  of  armed  men  tbey  could  discover 
marching  towards  this  city. 

August  3 1.  About  tbe  same  time  many  dif- 
ferent orders  were  given  by  tbe  Lord  Provost 
to  proper  persons,  with  a  view  to  put  the 
town  in  a  posture  of  defence,  which  were  af- 
terwards executed,  particularly  for  clearing  tlie 
town  jvall,  building  stairs  to  get  up  to  the  wall, 
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making  eommunicationa  irani  one  pboe  to  an*** 
other,  raidaga  work  at  Wallaoe^s  Tower,  to 
present  tbe  oooimimicatMHi  by  tbe  back  of  the 
Gsstle.  This  last  work  bad  been  directed  a|r 
first  in  a  very  proper  manner  by  bailie  Robert. 
BaUlie,  overseer  oif  tbe  public  woiks  for  this 
year;  but  bailie  Gavin  Hamikon  aflerwards« 
slept  it,  and  gave  a  different  duvetion,  by  which' 
that  work  was  for  aome  time  retarded.     •  - 

Monday,  September  S.  Tbe  Lord  Provost* 
signed  an  order  in  council  for  augmenting  the 
town-guard  to  the  number  of  126  men. . 

Septembin*  3.  Bailie  James  Stewart  and . 
Mr.  Colin  Mac  Laurin  applied  to  the  Lord 
Provost,  with  a  message  from  some  gentlemen: 
wbo  bad  met  the  evening  before,  desiring  in 
general  that  be  wottld  see  to  the  defence  of  the* 
town;  and  particnlarly,  firat.  That  be  would 
order  moulds  to.be  made  for  casting  bnllets. 
Sdly,  That  the  sluices  of  the  North-Loob 
should  be  filled  up.  And,  ddly ,  That  a  distino-^ 
tion  should  lie  made  betwixt  the  inhabitants  of 
known  good  afieetion  and  others,  before  be 
came  to  m trust  them  with  the  town's  arms. 

Tbe  Lord  Provost  agreed  to  the  first  two 
proposals,  and  ordered  tbe  immediate  execotk>n 
of  them ;  but  as  to  tbe  third,  he  demurred. 
He  observed  to  them  the  inconvenience  of 
msking  distinctions  amongst  inhabitants  upon 
bare  suspicions,  especially  aboot  tbe  time  of 
an  approaching  election,  when  parties  were 
forming,  which  wonid  lesil  them  to  spc^ad 
calumnies  against  one  another  upon  by- views  ;• 
that  this  might  occasion  beaU  and  dtssentions 
dangerous  to  the  peace  of  the  town,  and  evenp 
strengthen  tbe  disaffected  by  combining  thetn 
together ;  that,  where  any  real  ground  of  com* 
plaint  could  be  condescended,  he  was  ready, 
not  only  to  exclude  such  persons  from  serving 
in  the  trained- hands,  but  also  to  oblige  them  to 
find  security  for  their  good  behaviour.  After 
this  reasoning  the  gentlemen  did  not  insist  far-^ 
tber  upon  that  part  of  their  proposal,  nor  lay  it 
before  the  council,  wbo  were  tbe  proper  judges, 
of  the  expediency  of  such  measures,  had  tbey 
thought  it  fit  to  bie  insisted  on. 

September  4.  The  Lord  Provost  met  with 
tbe  same  two  gentlemen,  and  severd  other 
burgesses,  in  a  tavern,  and,  after  a  good  deal  of 
conversation  upon  tbe  several  expedients  pro* 
posed  for^lefence  of  the  town,  be  desired  tbey 
would  digest  their  proposals,  and  ^ve  them  in, 
m.writing,  wbioh  he  would  either  immediately 
comply  with,  or  give  them  an  answer  in  writing. 
This  tbey  seemed  cbeerfull  v  to  agree  to,  and 
promised  to  give  him  in  their  proposals,  but 
never  did  it. 

September  6.  Some  of  the  same  gentlemen 
presented  to  tbe  Provost  a  petition  signed  by 
about  80  or  90  of  the  inhabitants,  offeriog«to 
serve  as  volnnteers  for  defence  of  tbe  city 
against  any  attack,  and  particularly  in  contri- 
buting to  erect  the  necessary  and  |>roper  barrl* 
cadoss  for  defen<Ung  the  ports  and  seversi  ave« 
nnes  to  the  city,  and  praying  that  tbe  city-walL 
might  be  instantly  repaired,  and  stairs  put  up» 
&c.  to  appoint  proper  plaipes  of  rendszTOos, 
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fonWi  thte  with  ■ecMtwy  «riiit,  md  Mm 
them  to  Bftiaa  their  effieera. 

The  J^vovert  told  the  gelieMen  who  had 
Oiei  with  hiiD  two  days  hofore.  That,  after  what 
bad  past  at  tbat  meetiog,  he  expected  they 
wonid  have  oomiDUDtcated  to  him  their. kileii- 
tioni,  aa  they  pcooiiied ;  but  he  ae? er  wosld 
mind  aoy  persoaal  aeglect  in  a  matter  where 
the  public  aafety  wai  <oiieemed»  and  therefore 
should  take  care  to  preaeat  their  petition  to  the 
magistratea  withoot  delay,  aod  return  their 
answer. 

September  7.  He  did  aecordingly  order  a 
meeting  of  the  magistratee  to  he.  summoned 
ag[ainst  eleven  next  forenoon  ;  and  that  there 
might  be  no  omieceaeary  delay  from-  any 
donbtAdoem  tfonoeming  the  legality  of  this 
measure,  the  Provost  advised  with  the  lord  ad- 
vocate «|nhi  that  point  in  his  way  to  the  meet- 
infr;  and  having  got  his  and  the  solicitor's 
opinion  of  the  lawfulness  of  it,  he  forthwith  met 
with  tbe  BMgistrates,  ami  laid  the  petition  and 
opinion  before  them ;  npoD  which  they  cheer- 
fully approved  of  the  propeaal,  and  appfamded 
the  zeal  of  the  petitioners. 

Immediately  after^the  Pnwoet  went  to  the 
volunteersi  who  were  met  w  the  New-church 
Isle,  and  told  them  their  petitioii  was  to  be  cook- 
plied  with  in  every  particiilar,  except  tbe  nomi- 
Batiea  of  their  officers :  but,  notwithstanding 
that  did  of  right  belong  to  him,  yet,  as  he 
wished  ef  all  things  they  might  have  iuch 
oIKeers  aa  they  inclined  to  obey,  if  they  would 
give  him  a  list  of  20  or  80  of  their  number,  he 
would  ooniine  his  nomination  to  that  list.  They 
fomplitd.  He  named  six  of  the  fittest  persons 
ill  the  list  for  captahis,  with  whom  they  were 
hiffhly  pleased)  and  he  left  the  nomination  of  tbe 
WNdterns  to  themselves,  for  which  they  re- 
torMd  him  thanks. 

The  saane  day  the  Lord  PMvost  moved  in 
oonneil,  that  an  Address  should  be  drawn  up 
and  presented  to  his  majesty,  which  was  nnani- 
monsl  V  agreed  to  ;,  and  a  dntiftil  address  was 
aocordtnglf  drawn  out,  approven  and  signed ; 
after  which  it  was  resolved,  •<  To  authorize  the 
maffistratea  and  conveenerto  employ  persons 
with  all  possible  speed  to  put  the  city  in  a 
posture  of  defence,  and  particnMy  the  walls 
thereof."  ^  ^ 

In  eonsequence  of  this,  workmen  were  im- 
aMdktely  aent  for,  and  tbe  Lord  Provoat  entered 
thnm  forthwith  to  fall  to  work,  imdertbe  direc- 
turn  of  Mr.  Mac  Laurin,  and  to  work  night  and 
^,  Sundays  not  excepted,  till  all  was  finished, 
aod  gave  warrants  for  impreawig  workmen. 

September  8.  The  Provost,  of  hb  own  ac- 
cord, bnlered  aH  tke  poiwder  that  was  in  the 
town's  ituigasine  to  be  carried  to  the  castle ; 
wbicli  was  so  punctually  exeouled,  that  he  be- 
hoved afterwards  to  uke  firom  the  castle  what 
was  necessary  for  the  servioe  of  the  town. 

About  the  same  time  lie  wrote  an  order  te 
Robert  Davidson,  tacksman  of  tbe  meal- 
market,  to  dean  out  the  giaMries,  aod  provide 
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occaaioDally  heard  that  his  mi^estyV 
sigw-mannal,  aothorhuag  to  levy  the  regiment 
proposed,  had  come  the  day  before  to  the  lord 
advocate's  hand,  he  weait  and  waited  on  bis 
lordebip,  and,  upon  receiving  the  sign  manual, 
he  imnsediately  called  a  council,  and  prsdoeedf 
thesaase,  which  was  addressed  to  tbe  lord  pro- 
vost, magistfsaes  aild  town  council  of  Edin- 
buigh ;  and  recites,  *'  That  it  had  fieen  repre- 
sented to  his  mi^esty,  that  the  lerd  psovost,  ma- 
gistrates, town-eouncti,  burgemes,  and  others 
of  his  city  of  fidinburgh,  from  the  great  ley-" 
alty  and  anection  to  his  PMon  and  gevemoicat, 
were  at  this  juncture  willing  and  ready  to  nne 
aad  maintain,  at  their  own  proper  charge  aad 
ezpenoe,  by  votnntaiy  sobaerijmott  and  eootri- 
botioo,  1,000  f»ot  for  the^dellence  of  the  said 
city,  and  the  support  of  his  government;  and 
they  were  desirous  of  obtaining  his  royal  li- 
cence and  amhoMty  for  the  same :  bis  majesty 
therelbre,  refioning  entire  trust  and  coafideace^ 
in  the  lord  provost,  mapstrates  and  toirn-* 
council  of  his  said  dty,  did  thereby  authorize 
and  impower  them  to  raise,  form  and  discipline 
1,000  foot  to  be  empfoyed  for  the  parpows 
above  mentioned ;  ana  Ins  majesty  did  thereby 
farther  order  and  command,  that  the  ssid 
1,000  men  sbaU  be  under  the  direction  of  tbe 
lord  provost,  magistrates  and  town-council  »f 
Ediuburffh :  for  the  doing  whereof  this  shall 
be  a  auracient  warrant.^' 

As  by  this  warrant  the  direction  of  the  regi- 
ment was  placed  in  the  magistrates  and  towo- 
oouncil,  so,  as  soon  as  it  was  read  they  took  the 
direction  into  their  own  hands,  **  and  appoukted, 
as  a  cooMoittee,  tbe  present  and  old  magit- 
trates,  conveener,  deacons  Lauder  and  FoiteoQs, 
or  any  five  of  them,  the  Lord  Provost  beiogal- 
ways  one,  and,  in  case  of  his  absence,  say 
nine  of  tliem,  to  be  a  qooram,  to  consider 
what  is  most  proper  to  be  done  upon  this  occa- 
sion for  levying  the  said  thousand  foot ;  and 
particularly  to  take  in  the  subscription  of  socb 
of  the  infafabitants  as  are  willing  to  contribate 
for  levying  and  maintaining  tbe  said  thoossad 
fbot,  with  their  proper  officers,  to  be  named  for 
the  purposes  mentioned  in  the  said  sign- manual, 
for  the  space  of  three  months  afVer  they  shall 
be  BO  enlisted ;  as  also  to  consider  what  » 
propier  farther  to  be  done  for  the  safety  of  this 
%ity,'and  for  aupnort  of  the  government; 
which  committee  shall  meet  at  theGoldsDHbi- 
ball,  twice  each  day,  at  the  hours  of  eleven  in 
the  forenoon,  and  tour  in  the  aflemoon  ;  tod 
recommended  to  the  said  committee,  to  keep 
a  book,  into  which  all  their  proceedings  so' 
actings  shall  be  regularly  iogrossed,  to  tbe 
end  the  saote  may  be  reported  to  tbe  coondl 
from  time  to  time/' 

At  tbe  same  time,  tbe^sonncil  *'  ordered  tb^ 
Serjeants,  corporals  and  drums  of  the  cttV" 
guard  to  beat  up  for  volunteers  to  complete  the 
thousand  foot ;  and  they  nominated  tbe  Lord 
Provost  to  be  colooel  and  commander  of  tbe 
skid  thousand  foot,  with  power  to  him  to  con- 
.  duct  and  direct  them,  and  the  other  officers 
who  shall  be  named  to  command  uadsr  hiiB 
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at  th«  cooyoQ  tbatt  Uiink  proper,  or  as  the  exi- 
gendcf  ef  oatteM  tball  require." 

ADd  the  Lord  Fiovost  shewed  bis  cbeerfal 
coaewTMoo  io  Ibis  aeMure,  by  a  subscription 
Ut  beyond  aoy  olber  tbat  was  inada  to  this 
fwuBent 

.  Sei^eBiber  10  to  15.  From  tfais  day,  to  tbe 
13|th  of  September^  there  ens  daily  proceedings 
of  tbe  oouQcil  and  oommittee'  above  uamM, 
who  went  oa  with  all  diligence  iu  raising  tbe 
iDop,  taking  in  sabscriptions,  providing  arms, 
grain,  and  oilier  necessaries,  and  doio^  every 
tbiag  thai  was  judged  proper  lor  potting  tbe 
town  in  a  postore  or  de&nee.  It  is  anneces- 
aary  to  trooble  tbo  lords  with  reciting  niaately 
cvfery  nartionlar  wbkb  appears  to  this  pnrpooe 
from  tne  records  of  the  ooancil,  and  the  mi- 
mles  of  Ihaaonmitlte,  which  regularly  met 
for  canyiag  on  thobaswess  intrusted  to  them ; 
and  the  LonI  Provost  appears,  by  their  minutes, 
$o  have  been  present  at  every  sederunt, 
*  Tbe  paaael  is  desirous  to  abridge  the  trouble 
«f  the  Court,  in  reading  a  long  story,  as  much 
as  possible }  and  therefore  shall  but  just  men- 
tion a  few  of  the  many  instances  of  bis  care  and 
coneera  in  carrying,  on  the  general  measure 
now  reoolvcd  on»  iw  the  defence  of  the  town, 
about  this  period. 

That  whenever  any  complaints  were  made 
«f  the  slowness  of  the  workmen,  that  they  were 
notufoiog  on  with  that  diligence  they  ought, 
4he  Loid  Provost  nevcrely  reprimanded  them, 
•and  gave  fresh  warrants  to  press  men  and 
carts,  with  strict  orders  to  lose  no  time. 

That  bailie  Robert  Baillie^  who  had  tbe  in- 
.speotion  of  the  public  works,  with  bis  com- 
mittee^ were  ordered  to  see  that  every  thing 
was  done  that  was  neoessary  for  tbe  defence 
and  preservation  of  the  town;  and  he  bad  the 
charge  of  impressing  workmen  and  carts,  and 
eaercising  all  the  aiUbority  that  was  necessary 
§or  carrying  on  ^e  public  works  with  the  ot- 
anosi  dispatch. 

That  the  Provost*  on  the  10th  of  September, 
wiDte  a  letter  to  eaptain  John  Dalrymple,  and 
also  applied  to  captain  James  Murray,  to  take 
upon  them  the  command  of  tbe  voloateers : 
Ibut  they  both-refased  to  accept  of  a  command 
of  men  who  had. not  been  accastomed  to  mi- 
JiiUrv  discipline. 

That  the  ProTOSt  moved  in  the  committee, 
4e  rBcomaaend  to  aome  of  tbe  city  ^goard,  £din- 
buigh  regiment^  and  gentlemen  vdonleeiv, 
that  thcw  shoahl  learn  the  easscise  of  throwing 
the  hand-graaadoes. 

That,  ia  eider  to  preserve  the  pobiic  money 
from  fidUiM^yito  the  hands  of  the  rebels»  tbe 
Pfeovnst  edicd  a  connell,  and  praposed,  that 
what  was  owing  of  the  lung's  cess  should  be 
^paid  ap  to  the  aaceiver-fsaaralt  though  it  had 
jmt  heen  paid  by  the  inhabitaota  to  the  col- 
lealars  and  ftr  ttatpnrpase  the  Provost  forth- 
with signed  aa  order  on  the  cadi  aeoompi  for 
tfiOOk  ileriiagi  payable  la  the  receiTer*ga- 
iianl»  10  aoooaat  of  the  eeas  due  by  the  a^, 
which  waa  deltfctad  to  the  reee^fa^feneral^ 
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committee  for  levying  the  city's  regimeat,  aad 
fore  ward  log  tbe  necessary  steps  to  betaken 
for  the  safety  aad  defeace  of  the  place,  were 
read  over  io  presence  of^  and  considered  by  the 
council,  and  unanimously  approven  of,  and  the 
council  recommended  to  the  committee  to  co»» 
tinue  in  their  diligence. 

September  14.  Notice  having  come  to  town 
this  morning,  that  the  rebels  had  passed  the 
Forth  some  miles  above  Stirling,  and  were  di- 
recting their  maroh  towards  Edinbmr^h,  and 
colonel  Gardiner's  dragoons  were  retiring  be^ 
fore  them,  tbe  Lord  Jostice-Cierk  sent  a  nsea- 
sage  to  tbe  Provost,  desiring  be  would  meet 
with  him,  and  some  ktrds  and  gentlensea  of 
tbe  army,  and  others,  whom  he  was  to  bring 
from  the  country,  in  order  to  concert  what  waa 
to  be  done  m  this  exigence.  The  Provost  im- 
medistely  went  to  Lord  Justice-Clerk's  housot 
and  told  bis  lordship  bo  was  sensible  how  much 
he  stood  in  need  of  such  advice  ;  that  be  would 
always  lie  ready  to  follow  it.  and  would  be  suia 
to  attend  them  whenerer  called  for. 

He  went  en  still  in  doing  erery  thing  that 
could  be  thought  of  as  necessary  to  provide  for 
the  defence  ofthe  plaoe.  He  signed  a  warrant 
this  day,  ah>ng  with  lord  SomeiriUe  at  jastice 
of  peace,  to  press  men  and  carta  for  carrying 
aand  aad  other  materials  to  tbe  ramparts  and . 
works  about  tbe  walls,  which  was  accosdingly 
executed  |  and  also  to  bring  in  hay,  com,  and 
provisions  into<the  town,  and  John  Walker  and 
William  Mercer  were  sent  to  Leith  for  that 
purpose. 

This  day  also  the  Provost  ordered  84  men  to 
attend  captain  Bryden  in  momiting  tbo  cannon 
upon  tbe  walls ; 

And  granted  warrant  to  bring  into  tbe  town 
all  the  ladders,  arms  and  ammunition,  whioh 
were  in  tbe  Cannongate,  Potter.row,  and  other 
suburbs  adjacent  to  the  town,  that  Ibey  might 
not  be  oeized  by  tbe  rebels. 

Sunday,  September  1*.  We  are  now  ooms 
to  Sunday  the  15th  of  September;  aad  as  the 
procaedin|fs  of  this  day,  and  the  Oeat,  ane 
greatly  misrepresented,  as  well  as  oartaaled  In 
the  pursuer's  information,  it  is  necessary  to  he 
a  little  inore  partiGolar  io  reciting  them. 

Upon  Sunday  morning,  when  the  eommittea 
were  met  in  the  Goldsmttbs-ball,  a  gentleman 
came  with  a  messsge  from  general  Gnest,  to 
acquaint  them,  that  when  it  was  proposed,  at  a 
meeting  at  his  hoooe,  to  order  Hanulton's  leg^ 
nent  m  dragoona  to  join  Gardiner's,  and  wome 
a  sitnd  against  the  rebels,  the  general  made  a 
difficulty  •  in  rogard  he  had  nohedy  Of  foot  to 
snstain  tbem.  Upon  which  a  eaptam  of  the 
▼oloatasia  naderloefc,  that,  at  least,  860.  of 
these  geptlemen  wonid  bo  ready  to  nMarch  npoa 
any  service  the  general  weald  order  them;  ha 
befiaf  ed  more  weald,  hot  he  coold  aaswcr  for 
950,  providing  the  Prof  est  woaM  allow  50of 
the towtt-guaid  toga  efoag  with  them;  aad 
the  geademaa  dewed  to  know  ifthePh>veet 

Ob  fliat  hearing  ef  this  proposal,  dm  Prof  est 
had  aoM  dtfMty  la  pait  with  the  tewa- 
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goard,  as  Mng  the  body  of  men  be  eonid  most 
-depend  tipon,  in  case  of  any  occasion,  to  defend 
the  town ;  on  which  bailie  Robert  Baillie  said, 
lie  thought  50  of  theiown-gnard  could  not  be 
better  employed  than  in  sopportiog  so  many  of 
^e  ▼olttnteers,  if  they  marched  out ;  and  in* 
stantly  the  Provost,  upon  recollection,  agreed, 
and  answered,  **  Mr.  Baillie,  voo  are  m  the 
right ;  in  place  of  50,  they  shall  have  the  whole 
town-guard,  and  as  many  of  the  Edinburgh 
regiment  as  are  capable  of  doing  service.'* 

The  Provost  immediately  went  down  in  a 
coach,  along  with  the  gentleman  who  had 
brought  the  message,  and  told  the  general  the 
resolution  of  the  committee  as  to  sending  out 
the  town-ffuard  and  the  Edinburgh  regiment ; 
upon  whicD  the  genenJ  sent  orders  to  Hamil- 
ton's regiment  to  march  through  the  town  and 
join  colonel  Gardiner's. 

The  ProTost  came  op  to  town  firom  the  ge- 
neral's tn  a  coach,  along  with  pravost  Drom- 
mondj  the  first  captain  of  the  rolunteers,  and' 
by  the  way  met  two  of  their  officers,  who  came 
into  the  coach,  and  told  tbem,  they  were  sure 
the  volunteers  would  not  comply  with  the  mea- 
sure proposed,  and  that  they  were  now  sepa- 
rated, and  had  gone  home. 

The  Provost  asked  Mr.  Dmmmond  what 
would  be  the  best  signal  to  bring  the  Volunteers 
together?  He  siud  they  had  only  two,  three 
ffons  from  the  castle,  or  rtngfingthe  akrm-bell. 
The  first,  says  the  Provost,  is  Shtin  our  power, 
as  tlie  caatlo  is  abut ;  and  the  other,  in  time  of 
divine  service,  may  alarm  the  town.  No  help 
for  it,  saya  Mr.  Dmmmond,  the  bell  must  be 
rung. 

The  beli  was  accordingly  rung,  which  alarm- 
ed the  people,  and  made  them  leave  the  church. 
-The  volunteers  conteened  in  the  Lawn-market, 
'^ndhusea'd  Hamilton's  dragoons  as  they  past 
along.  Their  officers  applied  to  the  Pn>vost, 
and  asked  if  he  had  ordered  them  to  go  out  and 
join  the  dragoons?  He  told  them^  he  had  no 

Cower  to  01^  tbem  any  where  out  of  town ; 
ot  he  had  consented,  that  as  many  as  were 
inclined  should  go  out  with  the  town-^guard 
and' Edmbnrgh  regiment,  to  susUm  thedra- 
,  goons  m  opposing  the  rebels.  The  measure 
was  |[enerally  not  liked  by  the  volunteers,  and 
was  iropntal  to  the  Provost  as  if  he  bad  been 
'the  first>  proposer,  as  one  of  their  officers  told 
ium  with  m  good  deal  of  warmth. 

After  many  expostulations  among  them- 
•ciaes,  at  last  Mr.  Drammond  marched  up  on 
the  head  of  bis  company,  and  some  others' fol- 
lowed. They  went  the  length  of  the  West  port, 
and  tlien  returned, 

Twojoftbeir  officers  wentibrewardtoslop  the 
•town-gimrd  and  Edinburgh  regimlent,  who  had 
marohed^oo  to  sustain  the  dragoons,  and  found 
them  between  the  Coitbridge  and  Brueehill  : 
but  th«  Proveet  being  Informed  of  this,  sent 
orders  tbsrt  the  city  regnamt  and  town*goard 
.should  march  foreward,-  and  take  their  ordm 
from  the  commanding  officer.  Gcoersi  Onest, 
when  he  heard  of  the  return  of  the  volunteers, 
wasTcied  at  the  djnappob^moity  and  said,  if 
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he  had  expected  it,  he  wobM  not  have  ordered 
Hamilton's  reflnment  to  go  out  to  join  the  other 
in  defence  of  the  towD. 

The  Provost  sent  up  Mr.  Stewart,  chief  con- 
stable, to  the  castle,  ^th  a  signed  order  for  a 
number  of  matches  tor  the  use  of  the  cannon 
mounted  on  the  town-walls,  which  were  ac- 
cordingly delivered,  and  brought  down  to  the 
€N>ldsmiths>han. 

The  Provost  conveened  the  trained-bends 
under  their  proper  colours  and  officers,  and 
gave  them  ncrtice  to  hold  themselves  in  readi- 
ness upon  a  minute's  warning,  and  three  com- 
^lanies  of  them  were  ordered  to  mount  guard. 

He  also  ordered  the  constables  to  search 
houses,  of  which  there  was  any  suspicion,  for 
arms  and  treasonable  papers. 

This  afternoon  brigadier  Fowkes  ckme  to 
town,  and  the  Provost  was  caHed  inthe  evening 
to  Lord  Justice-Clerk's,  where  Lord  Advocate, 
general  Guest,  brigadier  Fowkes,  and  seveial^ 
other  gentlemen  of  the  army  were  present.  A* 
proposal  was  made,  that  the  dragoons  might  be 
Drought  into  town,  with  a  view  to  give  tbem 
some  rest  and  refireshment,  and  have  tbeir 
horses  fed  on  ttie  street :  but  after  the  thing 
was  debated  among  the  geotiemen  of  the  miK- 
tary,  who  considered  that  the  avenues  of  the 
town  might  be  taken  possession  of  by  the  re- 
bels, the  streets  barricadoed,  and  the  houses 
lined,  and  that  the  dragoons  might  very  pro* 
bably,  by  this  means,  fall  into  the  hands  ot  the 
rebels,  it  was  agreed  to  be  a  thing  not  to  be 
attempted. 

Piom  this  the  Provost  went  along  with  major 
Cochran,  captain  Murray,  provost  Drummond, 
and  others,  to  the  house  of  Mrs.  Clark  vintner, 
where  a  disposition  was  made  of  the  seversl 
corps  of  armed  men  into  diflerent  quartets  of 
the  town,  paHicular  guards  assigned  them,  snd 
places  for  tbeir  alarm-post  condescended  on, 
where  each  of  them  should  appear,  on  tKe  pro- 
per signals ;  copies  of  which  were  given  to  the 
commanding  officers  of  the  difit»reot  corps. 

This  afternoon  the  Provost  met  with  sur  Ro- 
bert Dickson  upon  the  street,  who  bad  come 
•in  with  a  ^HmsideraMe  number  of  volunteers; 
he  received  him  with  great  civility,  as  both 
his  personal  character  and  errand  Reserved ; 
immediately  gave  orders  that  his  men  abooM 
be  lodged  in  the  Kirk,  and  that  a  sufficient  quan- 
tity  of  bread  and  ale  shonM  be  carried  there 
for  a  refreshment  to  them  without  delay. 

About  this  time  messagea  were  sent  to  the 
castle  and  Leith,  to  procure  gunncrsfor  loading 
the  cannon.  Mr.  Guest  couM  affiird  us  none 
but  of  the  castle ;  bailie  Scot  (nadeoeaireh  over 
all  Leith,  assisted  bjr  David  Drybnrgh.-Cfaarics 
and  Alexander  sheriffs,  and  sent  as  op  wbst 
could  be  found  there ;  aopHcation  was  also 
made  to  the  UrsiOa  man  of  vvaf ,  aad  the  an- 
swer returned,  that  thttcaptaio  oonU  tfend  ncne. 

By  orders  from  the  Lord  Provost,  the  great 
guns  upoo  the  walls  were  begun  to  be  ehaiged 
on  Sunday  evening,  and  the  gmmeili  emplrped 
continaed  to  charge  them  till  two  o'dodk  Mit 
mofnittg*  ... 


* 
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The  ProTOst  this  evening  sent  up  an  officer 
«r  Ibe  town-guar4  to  beg  the  general  would 
order  a  signal  to  be  pnt  up  in  the  castle,  to  dis- 
cover the  road  the  rebels  should  take  to  Edin- 
hnrgb,  that  measures  might  be  taken  to  turn 
the  whole  force  as  much  as  possible  to  that  side ; 
and  an  answer  was  returned,  that  bis  request 
should  be  complied  with. 

All  this  Sanday  evening,  from  seven  to ' 
twelve,  the  Provost  was  constantly  employed, 
either  in  the  Goldsmiths-hall,  or  at  the  different 
guards  of  the  town,  conversing  with  the  military 
men  about  orders,  or  with  the  captains  of  the 
trained-bands.  At  twelve  at  night  oe  bi^n  the 
|[fand  round,  which  lasted  till  about  four  o'clock 
m  the  morning. 

Monday,  September  16.  Having  gone  home 
lor  a»  hour  or  two,  he  was  upon  the  streets  again 
at  six  HI  the  morning,  reviewing  the  barricadoes 
that  were  making  at  the  ports,  and  superintend* 
log  the  other  public  worn  about  the  town. 

At  nine  o'clock,  he  ordered  bread  and  ale  to 
be  carried  out  to  the  dragoons ;  and  upon  If r. 
Fowkes's  applying  to  himibr  the  town-guard 
and  Edinburgh  regiment  to  be  sent  out  to  join 
the  dragoons,  he*  immediately  ordered  them  to 
parade  in  the  Parliament-close,  and  march  out, 
Which  they  did. 

He  next  gave  orden  that  mutton,  beef,  &c. 
should  be  tought,  and  boiled  in  all  the  taverns 
in  town,  for  the  use  of  the  dragoons ;  and  went 
tbroui^h  several  of  the  taverns  with  Mr.  BailKe 
end  Mr,  Hamilton,  and  gfave  directions  therea- 
nent. 

Being  informed  by  colonel  Clayton,  that  the 
provisions  first  sent  out  were  not  sufficient,  he 
expressed  his  displeasure  that  his  first  ordera 
bad  not  been  fully  obeyed,  sent  to  the  bakera 
and  brewera,  and  caused  prest  carts  to  carry  out 
provisions. 

Betwixt  ten  and  eleven  o'clock,  when  sitting 
in  a  closet  in  the  ooflfee-hoose  with  commissary 
Leslie,  Andrew  Alves  came  in  to  them,  and  said. 
That,  in  bis  way  to  town,  he  happened  to  ride 
near  the  rebels ;  that  the  duke  of  Perth  knew 
him,  and  ordered  him  to  come  nearer ;  and 
upon  hearing  he  was  going  to  Edinbntgb,  said, 
I  understand  the  Provost  and  magistrates  are 
making  great  p^parations  against  us,  but  we 
■re  resolved  to  pay  them  a  visit ;  if  they  will 
keep  their  arms  in  their  possession,  and  allow 
cw  to  come  peaceably  into  town,  they  shall  be 
civilly  dealt  with,  if  not,  |thej^  must  lay  their 
■account  with  military  execution,  or  words  to 
that  purpose :  and  tuming  to  a  yoniiff  man  he 
called  the  Prince,  he  asked,  him,  Whether  or 
not  thMwashis  pleasure?  'Whkshthe  other 
aeemed  to  assent  to.  The  Provost  said,  <•  Mr. 
Alves,  this  b  a  very  extraordinary  message ; 
but  tfaejr  will  find  we  are  not  to  be  intimidated 
by  threats." 

The  Provost  wiMit  immediately  over  to  the 
Ootdsmitba-faall,  and  acquainted  twor  gentlemen 
of  the  eommittee  of  what  Mr.  Alves  bad  saM, 
«ttd  ooMolted  with  them  what  «raa  proper  to  be 
done.  They  were  of  opinion  it  was  most  proper 
to  neglecl  it,  and  tako  no  step  that  night  pub- 


«« 


lish  to  the  inhabitants  the  threatning  they  had 
received. 

The  Provost,  after  reviewing  some  of  the 
works  about  tlie  town,  on  his  return  to  the 
street,  was  informed,  that  Andrew  Alves  bad 
adventured  torep«*atto  others  what  had  passed 
betwixt  him  and  the  rebels;  upon  which  he 
went  straight  to  the  Lord  Advocate  to  ask  his 
advice ;  where  he  fbund  Mr.  Alves,  and,  by  the 
advocate's  advice,  he  signed  a  warrant  for  com- 
mitting him. 

Monday,  September  16tb,  afternoon  about 
three  o'clock,  the  Provost  being  then  in  Mra. 
Wilson's,  was  called  out  from  the  company  by 
Mh  Baillie  and  Mr.  Forrest,  who  acquainted 
him,  that  a  petition  to  the  magistrates  was 
handing  about  among  the  inhabitants,  desiring 
they  might  be  consulted  upon  what  was  proper 
to  be  done  upon  this  juncture.  At  this  tbo 
Provost  vras  surprised,  as  well  as  vexed :  How- 
ever, as  soon  as  he  came  out  to  go  to  the 
Ooldsftiitbs^'ball,  he  was  met  by  a  great  crowd 
of  inhabitants,  who  delivered  to  him  the  peti* 
tion,  which  u  prodoced  in  process,  praying, 

That  the  magbtrates,  before  they  came  to 
any  resolution,  eitlier  of  defending  or  giving 
up  the  town,  would  call  a'  meeting  of  all  the 
principal  inhabitants  and  heritors,  at  present  in 
the  place,  to  consult  with  them  what  is  proper 
to  be  done  in  an  affair  of  so  great  importance.'* 
Upon  this  the  Provost  imme«hately  went  to 
the  Goldsmiths-ball ;  they  followed  him,  and 
endeavoured  to  crowd  in :  Upon  which  he  waa 
provoked,  and  asked.  If  thev  meant  to  infinnjo 
their  petition  by  numbera }  begged  they  would 
be  gone,  and  leave  it  to  the  magistrates,  who 
were  to  consider  what  was  most  expedient  to  be 
done  with  respect  to  the  place;  and  imme- 
diately he  caused  the  drum  to  go  about,  and 
order  the  inhabitanu  to  retnre  from  the  atreett, 
who  were  all  in  an  uproar  upon  hearing  that 
the  dragoons  had  retreated  from  the  rebels. 

The  Provost,  in  his  way  to  the  ports,  met 
with  the  lord  advocate  and  sollicitor,  who 
asked  him,  if  he  did  not  think  100  dragoons 
might  be  of  use  to  be  brought  into  the  town ; 
and  he  agreeing  that  they  might,  the  advoeato 
asked  him  to  sign  a  letter  in  conjunction  witii 
him  and  the  solicitor,  to  general  Guest,  to  send 
in  100  dragoons;  which  the  Provost  Imme- 
diately did,  and  then  went  on  to  see  the  galea 
barri<»doed. 

Aftertbe gates  werebarrieadoed,  he  ordered 
Mr.  Stewart  the  constable  to  mount  the  walls^- 
and  hiok  ont  for  the  dragoons ;  and  so  soon  ai 
he  should  see  them  oome  near  the  walls,  tft 
open  the  gates  and  let  them  in.  He  had  before 
provided  a  large  quantity  of  bay  ibr  the  use  of 
their  horses. 

As  he  was  returning  up  the  Weslbow.,  a 
citiaen  of  very  ooonderable  aubabmee,  and 
undoubted  Joyalty,  came  to  htm,  and  said. 
'«  He  applied  to  bun  to  name  of  biaoself,  and 
many  of  the  most  considerable  citisens,  to  ex- 
portolate  and  beg,  that  tbe  defenoe  of  the  town 
might  not  be  inaistad  on,  wbiob  eoiild  onHf 
tend  to  expose  tbe  lives  of  tbe  ciliM»»**   T« 
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,  which  the  Provoil  aasneredy  **  Tluti  hk  re* 
qac&t  could  not  be  granted." 

In  reUinuflg  to  the  Gotdsmiibs-ball,  the 
Provofitgave  captain  Hamilton  orders  with  re- 
spect to  the  city-gttard,  20  of  them  to  remain 
at  the  West  port,  ^0  to  go  to  Bristo  port,  SO  to 
the  Neiherbow,  and  40  of  Ihem  to  remain  in 
the  guard,  to  move  to  anv  nlaoe  where  they 
should  be  most  needed,  wbicli  was  allowed  to 
be  a  very  proper  disposition. 

During  all  the  way  in  his  return,  the  cries  of 
the  people  were  beard  on  every  side,  '*  What, 
would  he  have  them  all  murdered,  by  defending 
the  town  after  the  dragoons  had  run  away?" 
And  other  words  to  that  purpose. 

*As  soon  as  be  was  returned  to  the  ball,  where 
the  committee  was  met,  be  sent  bailie  Hami)^ 
ton,  Robert  BaiUxe,  and  John  Forrest,  for  the 
lord  justice^derk,  lord  advocate,  and  the  so- 
licitor, to  beg  they  would  come  and  assist  tbem 
with  tlieir  counsel,  saying,  he  chused  to  be  de- 
termined only  by  their  advice.  They  returned, 
and  reported  that  they  bad  all  gone  out  of  town. 

The  Provost  expressed  great  concern  when 
be  found  himself  destitute  of  the  advice  he  most 
relied  upon  at  so  critical  a  juncture,  and  then 
desired  that  the  officers  of  the  army  should  be 
sent  for,  and  the  officera  of  the  volunteers  who 
were  conveened  at  tlieir  potts  by  the  ringing  of 
the  alarm-bell.  Mo8toftbecaptatOB,«iidsonM 
other  officers  of  the  volunteers  came ;  bat  no 
other  military  men  were  foanS  in  town,  except 
captain  James  Mnmy  and  miiior  Coobran. 
The  Lord  Provost  addressed  htmself  to  tbem, 
nnd  said, «« That,  for  his  part,  be  wan  wilUng  to 
encounter  any  danger  for  the  defence  of  the 
town :  He  hoped  the  inhabitanto  would  do  their 
dntjr,  and  hoped  the  enemy  might  be  kept  eot 
unUl  assistance  should  come  to  their  relier;  and 
asked  Mr.  Momv  what  was  his  opinion?" 
Who  said,  he  pitted  him,  but  was  at  a  loss 
what  advice  to  ^ve:  And  being  farther  pressed 
by  the  Provost,  he  answered,  That  if  the  volon- 
leers, .  tramed-bands,  and  other  armed  men 
fiitbin  the  town,  were  disposed  to  do  their  nU 
most,  he  believed  they  might  make  a  good  de- 
fence $  balif  they  were  not  disposed  to  fight, 
he  would  advise  the  sending  the  government's 
arms  to  the  castle. 

The  Prove*  said,  «<  He  hoped  those  gen- 
Hemen  who  had  undertakea  the  defenee  of  the 
town,  woald  not  now  abandon  it  when  the 
danger  drew  Benr,b«t  remeAber  what  expence 
the  town  had  been  at,  whal  assurance  thev  bad 
given  to  his  m^esfy,  and  what  they  bad  pro- 
miaed  to  perfbroh  when  the  danger  was  at  a 
greater  daitaoce."  He  then  asked  all  the  oap- 
tame  and  joffieert  «f  the  volonleert  that  were 
present,  what  be  coald  expect  from  Ihem  ?  One 
faiAtjiididnotfittdanydii^tkmin  his  men 
Ipfigbl :  Another  toUi  Ihanhere  did  net  iwain 
fifteen  of  the  oompMiy  t*  which  he  belonged ; 
miluhehadpromiieaiovia^iie  bis  life  in  de- 
fenoe  of  the  towtti  he  wMld  alia  do  it ;  tbOHgh 
h%  wu  sure  not  fifeef  tiieailesii  wonhl  fbUow 
h\m  AndoUMijiofliieadeeliiiMltoniakiaDy 


About  this  time  Walter  Groeel  oame  into  flie 
Goldsmiths-ball,  and  he  said  be  was  sent  by  the 
Lord  J  ustice-  Clerk  and  Lord  Advocate,  to  Msire 
the  Provost  would  send  an  order  to  general 
Fowkes  to  bring  tbe  dragoons  into  town.  To 
which  be  answered,  that  he  was  surprised  at 


the  message,  after  what  had  passed  tbe  night 
before ;  that  he  would  sign  no  order,  m$  he  bad 
no  power  over  the  dragoons ;  but  if  the? 
pleased  to  send  them  in,  they  should  be  maw 
very  welcome,  and  we  should  join  tbem  in  de- 
fence of  the  town. 

M  r.  Groset  said,  That  the  Lord  Advocate  and 
Juslice-Clerk  thought  it  proper  that  the  Ph>* 
vost  should  sign  the  order.  To  which  lie  an- 
swered. That  he  did  notcbuae  to  nnake  himself 
accountable  for  tbe  dragoons,  after  what  be 
bad  heard  in  the  Lord  Justice-Clerk's  last 
night ;  but  thou|g^ht  it  more' proper  that  tbey 
shofuld  send  their  orders,  if  they  had  altered 
their  way  of  thinking  about  that  matter.  &ir. 
Groset  desired  to  have  the  Provost's  answer 
in  writing,  with  which  he  readily  complied. 

About  this  time  the  fears  of  the  inhabitants 
had  brought  a  great  crowd  into  the  Gold- 
smitbs-hill,  and  about  Uie  door  of  it,  who  ail 
cried  out  against  the  qMdnesB  of  defending  tbe 
town,  when  all  the  officen  civil  and  military 
had  left  it,  wbioh  shewed  they  anderatood  it 
could  not  be  defended.  The  crowd  still  in- 
creasing, a  member  of  the  council  proposed 
they  should  go  to  the  New  Kirk  Isle,  as  tbey 
were  like  to  m  smothered  in  that  narrow  place : 
upon  which  the  Lend  Provost  left  the  ball,  and 
went  out  to  the  Pkrliameat«otoe«s  «»here  great 
numbers  came  up  to  him  remonetrating,  in  tbe 
strottgeel  tersM,  agauMi  attenapting  any  de- 
fence, which  could  [nave  no  other  effect,  hut  to 
expose  them  to  miliUry  execution. 

The  Provost  did  all  he  could  to  reanimate  the 
people  I  but  when  he  was  talking  to  Ihem,  Mr. 
Cunningham  of  Gardiner's  dregoons  came  u( 
to  him  on  horseback,  with  a  naeesage  from 
lieutenant  colonel  Whitney,  deairing  be  woeld 
order  the  dragoona'  baggage  to  be  forthwith 
sent  out  to  them,  because  tney  were  goinff  to 
Haddington ;  that  they  found  tbey  bad  been 
greatly  deceived  in  the  number  of  the  rebels ; 
for  now  they  computed  them  to  be  near  8,000. 
This  account,  which  was  given  by  Mr.  Cun- 
ningham in  the  bearing  of  the  crowd,  did 
greatly  coatiibnte  to  increase  tbe  tenor  of  tbe 
whabitante,  who  were  heard  crjFiag  every 
where.  What  a  madness  it  vras  to  pretend  to 
stond  out  against  euch  a  oomber  I 

The  Pretest  expostulated  with  tbem  in  the 
New  Kirk  Isle,  •*  That  he  bepcd  Ibegr  voold 
not  DOW  abaBdon  theilefenceor  the  town  ;  thai 
he  was  ready  to  concur  in  it  to  tbe  atmost  of 
his  power,  andeoqpeeted  the  danger  we«M  asl 
besogrealassomeoien'sieareiiiadoit''  Birt 
upon  Uiiflsaob  a  anise  wit  reised,  thai  notfdng 
ceukl  be  heai4  bnl  a  general  cry  for  giri^g  «F 
the  town,  ad  abof 0  two  or  threa  of  UiairMe 
uoltitade  proMol  apfeanig  toba  of  adifiaiwl 
opiakm. 

About  Ibis  liawalilte  wai  tfuoim  ia, 
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reeled  to  the  Lord  IVovost  and  mairittrtttes, 
which  wot  opeoed  by  Walter  Orrock  ;  and 
when  be  told  it  was  iiigned  by  Charles  P.  R. 
the  Provost  slopt  him,  and  said,  he  wonld  not 
witness  the  reading  such  a  letter :  upon  which 
manv  calling  out  to  read,  he  said  he  bad  ))eeo 
too  long  there,  and  with  difficulty  got  to  the 
door,  and  returned  to  tho  Goldsnaiths-hall, 
where  the  Ihagistratn  also  camef  and  a  great 
number  of  the  inhabitants,  and  immediately 
they  sent  to  oonreen  the  town's  assessors ;  but 
only  one  of  the  four  was  to  be  fbnnd :  thev 
asked  his  opinion  what  was  to  be  done  with 
respect  to  the  letter,  and  whether  it  should  be 
read  ?  Bot  he  hating  declined  to  give  any  opi- 
nion, and  the  inhabitants  expressbg  the  utmost 
uneasiness  both  within  and  without  doors,  the 
letter  was  read  withoat  any  authority  from  the 
Provost,  and  contained  a  threatening  of  their 
highest  resentment,  in  case  any  opposition  was 
made  to  their  entry,  or  that  any  of  the  cannon 
or  arms  were  allowed  to  be  carried  off. 

After  this  nothing  was  to  be  heard  but  loud 
cries  against  a  fruitless  opposition,  and  against 
deliTer^r  up  of  the  town's  arms  to  the  castle, 
which,  it  was  said,  would  occasion  destruction 
to  the  city  ;  and  many  in  the  hall  insisted  that 
a  deputation  should  faie  aent  out,  to  beg  that 
hostilities  might  not  be  commenced  against  the 
city,  until  they  had  time  to  ddiberate  what  an- 
swer they  should  return;  and,  as  it  was  be- 
lieved the  enemy  was  at  the  gates,  the  deputa- 
tion was  immediately  hurried  away,  viz.  bailies 
Gavin  Hamilton,  John  Yetts,  David  Inglis, 
and  conveener  Norrie. 

The  volunteers  in  the  mean  time  did,  without 
applying  to  the  Lord  Provost  for  orders  or  di; 
rections,  of  their  own  accord,  take  a  resolution 
to  give  up  their  arms  to  the  castle,  which  they 
fer&with  executed,  and  thereby  dismist  them- 
■elves  from  tlie  service. 
'  One  of  their  principal  officers,  whose  zeal 
or  bravery  was  never  at  any  time  called  in 
question,  upon  his  returu  from  the  castle,  was 
met  on  the  street  by  a  gentleman,  who  told 
him,  the  rebels  were  not  near  so  numerous  or 
formidable  as  they  had  imagined,  and  that  it 
would  be  a  shame  to  surrender  the  town  to 
them.  But  the  officer  answered.  It  might  be 
so,  but  it  could  not  now  be  helped  ;  that  infor- 
mation had  come  too  late. 

And  somfe  hours  before,  anodier  gentleman 
of  the  same  corps  bad  sent  a  message  to  his 
wife,  begging  her  not  to  be  under  any  fear 
about  him,  for  the  town  was  to  be  given  up. 

At  thn  time  a  message  came  from  the  castle, 
by  Robert  Griffith  a  gunner,  desiring  that  the 
cannon  on  the  town -walls  might  be  nailed  op. 
It  was  the  opinion  of  the  committee,  that  the 
Provost  should  give  no  orders  in  these  matt^srs, 
after  what  had  past;  butx  he  told  the  messen- 

ger,  that  Mr.  Guest  was  st  liberty  to  do  what 
e  thought  best  tor  the  service  of  the  govern - 
moot,  and  nothing  hindered  him  to  spike  up 
the  cfnnon,  if  he  thought  fit :  and  be  was  also 
told,- that  the  iown-officers  wonld  shew  him 
where  the  cannon  were,  for  that  purpose. 


About  the  same  time  the  adjutant  oftbe  city 
rec^iment  wanted  to  know  what  should  be  done 
with  the  arms  under  his  care ;  and  was  told, 
that  it  was  not  thought  proper  the  Provost 
should  give  orders  thereanent ;  that  the  coun- 
cil was  afraid  the  city  might  suffer  firom  the 
cruelty  ef  the  rebels,  and  even  that  they  them-  . 
selves  might  suffer  fit>m  the  populace,  if  such 
orders  were  given  ;  but,  at  the  same  time,  that 
the  soldiers  of  the  new-levied  regiment,  pos- 
sest  of  those  arms,  should  be  privately,  ac- 
quainted to  return  them  to  the  castle;  and  by 
this  mebns  the  whole  arms  of  the  city  regimetit 
were  returned,  except  those  of  the  men  upon 
guard. 

But  it  vras  not  practicable  to  get  the  arms  of 
the  trained-bands  conveyed  to  the  castle  in 
this  manner.  These  arms  were  in  possession 
of  the  substantial  bui|resses  and  householders  of 
the  town,  who  considered  them  as  their  own 
property,  having  been  bought  with  their  own 
money  when  admitted  burgesses :  and  as  most 
of  them  had  not  only  their  wives  and  children, 
but  the  greatest  part  of  their  substance  within 
the  town,  they  would  not  consent  to  expose  alt. 
that  is  clear  to  them  to  the  rage  of  an  incensed 
enemy,  tor  the  sake  of  keeping^those  arms  out 
of  thfir  hands,  especially  as  they  were  in 
themselves  of  very  little  value,  being  generally 
old  guns  without  bayonets,  bought  at  half-a-' 
crown  or  threp  shillings  a-piece,  more  for  shew 
than  use,  as  they  were  never  otherways  em^ 
ployed  than  at  a  birth -day  parade. 

But,  of  little  value  as  they  were,  the 
Provo&t  was  desirous,  if  possible,  they  should 
be  saved  out  of  the  hands  of  the  reMs ;  and 
as  neither  he  nor  the  council  were  able  of 
themtf elves  to  compel  the  inhabitants  to  part 
with  them,  he  thought  of  the  only  expedient 
that  could  be  taken  m  such  a  case,  which  was 
to  send  a  message  to  the  castle  to  inform  Mr. 
Guest  of  the  situation  of  the  town,  and  the 
general  consternation  of  the  inhabitants,  and 
to  beg  that  he  would  send  a  party  down  to  take 
up  their  arms,  as  the  council  was  not  at  liberty 
to  give  orders,  for  fear  of  the  consequences 
with  regard  to  the  town.  This  message  was 
delivered  to  general  Guest,  but  was  not  com- 
plied with. 

From  the  Goldsmiths -hall  the  comroitl^ee 
went  to  the  council -house,  and  were  alarmed 
with  the  cry,  that  the  rebels  had  broke  mto  the 
town.  This  was  owing  to  the  fright  of  a  party 
of  dragoons,  who  guarded  their  baggage  at  the 
Netherbow  port,  and  when  the  port  was  opened 
to  let  out  the  baggage,  a  great  crowd  burst  in,, 
which  the  dragoons  imagined  were  the  rebels, 
and  rode  off  as  hard  as  they  could,  in  grea^ 
terror,  to  the  castle. 

Upon  this  alarm  the  commandant  put  the 
Provost  in  mind  of  the  threatening  «ent  to  the 
town,  that  every  man  who  w«s  found  in  arms 
should  be  put  to  death  ;  and  asked  the  Prorost 
what  the  trained -bands  should  do  at  the  Weigh** 
house  and  West  port,  when  the  rebels  bad  al- 
ready burst  in  at  the  ottier  end  of  the  town  t 
The  only  answer  any  man  alive  could  gi? e,  in 
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toch   cireumstaoceff   wai,  tbejr  sboold  quit 
tbeir  arma  to  avoid  beiog  maspacred. 

After  thb  alarm  waa  07er»  Mr.  Grosei  ar- 
rived with  accounts  thai  sir  John  Copa  bad 
been  seen  off  Daobar,  and,  as  the  wind  was 
unfavourable  for  briogini;  tbem  up  the  Fiilb, 
it  w^s  tbouflfbt  be  would  land  tnat  nigbtat 
Dunbar,  and  might  soon  oome  to  their  relief. 
Upon  which  bailie  James  Mansfield  was  imme- 
diately dispatched  to  call  back  the  deputies, 
and  a  town  officer  was  also  sent  to  run  the 
shortest  way  and  stop  them ;  but  neither  coold 
overtake  tbem. 

It  being  now  again  resolved,  upon  this  pros- 
pect of  relief,  to  put  the  town  m  a  state  of 
defence,  Mr.  Groset,  and  Mr.  Lindsay  secre- 
tary at  war,  went  up  to  the  castle  along  with 
provost  Coutts,  and  acquainted  the  general  with 
the  good  news  of  air  John  Cope's  arrival,  and 
asked  if  be  would  think  ii  proper  to  order  the 
dragoons  back  for  the  defence  of  the  city,  and 
whether  he  would  deliver  back  the  arms  that 
had  been  returned  to  the  castle.  General 
Guest's  answer  was,  that  he  did  not  think  it 
for  his  majesty's  service  to  order  the  dragoons 
back  to  £dinbargb,  it  being  more  fit  they 
should  join  sir  Jdhn  Cope's  small  army :  that 
the  gentlemen  of  the  couticil  might  put  the 
burghera  arms  into  tlie  best  hands;  and  if, 
thereafter,  the  Lord  PK>vost  should  find  a 
disposition  in  the  inhabitants  to  defeuil  the 
town,  be  might  let  him  know:  and  added, 
that  he  would  send  down  a  message  to  the  Ser- 
jeant that  was  nailing  up  the  cannon  on  the 
walls,  to  stop  bim.> 

After  tbe  gentlemen  had  returned  from  the 
•astle,  it  was  proposed  in  council,  by  a  cap- 
tain of  the  volunteers,  that  the  alarm-bell 
fthoald  be  rung :  but  it  was  objected  by  some 
of  tbe  memtwrs,  that  nothing  of  that  kind 
ought  to  be  done  till  the  deputies  were  returned, 
lest  the  rebels,  who  were  apprehended  to  be 
verv  near,  should  thereby  be  enraged,  and 
make  them  suffer  for  it.  One  of  tbe  reverend 
ministers  of  tbe  city,  who  had  been  most  active 
and  zealous  in  the  service  of  the  government, 
and  some  other  well-affected  burgesses,  agreed 
in  this  opinion ;  and  all  of  tbem  were  positive 
that  notbmg  could  be  done  for  defence  of  the 
dty,  unless  the  dragoona  wer^  brought  back : 
upon  which  Mr.  Groset  rose  up,  and  said  be 
would  go  and  endeavour  to  bring  them  back ;. 
and  provost  Dnimmond  and  be  went  off  upon 
that  errand,  but  did  not  again  return. 

Mr.  Lindsay,  the  secretary  at  war,  asked 
the  LonI  Provost,  if  he  would  send  an  onler 
to  general  Guest  to  re-deliver  the  arms  which 
bad  been  sent  up  to  the  castle.  Had  tbe  Pro- 
tost  been  capable  of  any  degree  of  the  bad  in- 
teniion  tlie  pursuer  would  now  suppose,  it  was 
easy  to  «^mply  with  this  request,  for  one-tenth 
part  of  those  arms  would  have  been  of  more 
value  to  the  rebels,  than  tUi>  whole  arms  that 
were  in  the  bands  of  the  burghers :  but,  as  his 
constant  intention  was  to  bring  no  srms  or 
ammunition  from  the  castle,  but  as  there  was 
aeottssary  occasion  for  tbcmi  lest  they  should 


fall  into  the  hands  of  the  rebels,  so,  agreeably, 
to  bis  intention,  he  answered  Mr.  Linilsaj^ 
**  That,  before  be  gave  such  orders,  he  behoved- 
to  see  a  better  diaposttion  in  'the  inhabitants  to 
defend  the  city." 

For,  since  tbe  alarm  of  tbe  rebels  bursting 
into  tbe  town,  most  of  the  inhabitants,  dreadiog 
the  execution  of.  their  threats  against  such  ss 
should  be  found  in  arroai  had  quitted  their 
arms  and  gone  home. 

Tbe  gentlemen  who  had  gone  to  tbe  rebel 
camp  returned,  and  brought  their  answer,  re- 
quirmg  the  city  to  receive  their  prince  as 
prince  regent,  and  that  no  arqas  or  ammuni- 
tion should  be  suffered  to  be  carried  off  or  coa- 
cealed;  and  demanding  an  answer  against  two 
o'clock  in  the  moroingt  their  camp  being  then 
at  Gray's  Mill,  about  two  miles  distant  from 
the  city.  Al\er  receiving  this  answer,  tbe 
gentlemen  of  the  council,  with  some  otbo' 
citiaens,  continued  together  deliberating  what 
was  to  be  done,  till  two  o'clock  in  tbe  mombgt 
many  of  tbem  expecting  relief  from  tbe  dra- 

S>ons,    which    provost  Drummond  and  Mr. 
reset  had  been  sent  some  time  before  to  bring 
back,  if  possible,  to  their  assistance. 

When  the  clock  struck  two^  and  no  relief 
came,  it  was  proposed  to  send  a  second  de- 
putation, in  order  to  gain  a  further  ttnie, 
which  was  unanimously  agreed  to ;  and  bailie 
Robert  fiaillie,  provost  CoutU,  with  two  or 
three  other  councillors,  were  sent  off  to  beg 
a  delay^  till  nine  or  ten  o'clock,  by  reason  the 
burghers  were  all  in  bed,  and  could  not  be 
conveened  for  several  hours:  at  tbe  same  time 
they  were  authoriased  by  the  Provost  to  say, 
*«  That  be  would  rather  die  than  comply  with 
the  condition  of  receiving  tbeir  prince  as  re- 
gent of  Scotland." 

Messages  were  at  the  same  time  aent  to  tbs 
principal  mhabitants  and  citizens,  to  come  sod 
meet  with  the  council,  and  concert  what  was 
proper  to  be  done ;  but  few  of  them  had  come, 
when  the  deputies  returned  with  an  aiisnrer 
much  to  the  same  purpose  with  the  former ; 
and  soon  afWr  notice  wap  brought,  that  a  part 
of  the  rebel  army  had  rushed  in  at  the  Netbrr- 
bow  port,  and  made  themselves  masters  of 
tbe  city  guard,  who  had  been  so  harrassed 
with  the  extraordinary  duty  all  the  preceding 
week,  and  by  being  out  under  arms  for  t«o 
days  titefore  along  with  the  dragooiw,  that  they 
were  hardly  fit  to  do  any  duty,  far  less  able 
to  oppose  an  army  of  rebels,  who  were  na- 
merous  and  hardy  enough  to  defeat  a  regular 
disciplined  body  of  the  king's  forces  a  few  days 
after. 

From  the  above  narrative,  which  is  in  every 
particular  strictly  agreeable  to  the  faa  as  it 
hanpeoed,  it  appean  in  what  manner  this  city 
hadthe misfortune  to  fall  into  tbe  possession 
of  the  rebels,  after  all  posnble  care  taken  by 
the  nrovoat  magistrates  and  council,  to  pre- 
vent It.  Some  of  them  indeed  were  of  opimoD» 
as  well  as  many  other  of  the  wia^  and  best- 
affected  citizens  in  the  town,  that  the  scheme 
of  defending  the  city  against  ao  attacki  was 
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in  itMlf  Impracticable.  The  old  walls  are 
bardly  sufficient  to  keep  out  smuggrled  goods, 
but  by  DO  means  able  to  endure  any  siege  or 
attack:  besides,  there  were  so  many  other 
obvious  ways  the  town  might  be  forced  to  sur- 
render, by  throwing  in  fire,  burning  the  booses 
which  adjoin  to  the  town  in  some  places  where 
there  is  no  wall,  cutting  the  water-pipes,  which 
Would  starre  the  towu  in  a  day,  &c.  that  a 
ipreat  many  well- affected  burgesses  thoufrht 
Cne  best  thing  that  could  be  done  for  the  service 
of  the  government,  was  to  dispose  of  any  thing 
that  could  be  of  use  to  the  rebels,  and  leave 
the  gates  of  the 'city  open. 

But,  though  this  was  the  opinion  of  the  Pro- 
vost, as  well  as  many  of  the  council  and  most 
substantial  citizens,  yet,  when  the  other  scheme 
was  resolved,  the  Provost  exerted  all  the  vigi- 
lance he  was  capable  of  to  make  it  effectual, 
as  appears  from  the  circumstances  above  re- 
lated. He  spent  his  whole  time  in  the  jiublic 
service,  from  six  o'clock  in  the  morning  to 
12  at  night,  sometimes  till  four  next  morning, 
£^ng  about  viewing  the  public  works,  giving 
orders,  advising  eipedients,  taking  and  desir- 
ing to  have  the  best  advice :  and,  at  last,  when 
the  thing  came  to  the  push,  he  was  ashamed 
to  see  many,  who  had  appeared  keen  for  the 
scheme  in  the  beginning,  unwilling  to  carry 
it  to  the  last  execution ;  and  that,  in  general, 
the  inhabitants  were  so  terrified  by  the  fright- 
ful notion  they  had  got  of  the  rebels,  that  he 
could  find  no  concurrence  to  make  an  opposi- 
tion, and  keep  out  tlie  city,  not  even  from  those 
who  had  first  taken  arms  in  its  defence.  He 
expressed  Wn  sentiments  in  as  strong  a  manner 
in  lime  of  danger,  as  the  prosecutors  can  now 
declaim  at  ease,  of  the  reproach  it  would  be 
to  the  cky  to  be  surrendered  without  defence, 
after  all  thf^  preparations  that  had  been  made, 
and  the  assurances  they  had  given  his  majesty 
to  that  purpose ;  and  declared  himself  ready 
to  mount  the  walls  with  the  smallest  number  of 
men  that  could  support  him :  but  the  terror 
they  were  in  from  the  cruelty  of  the  rebels, 
and  the  little  prospect  they  had  of  making  an 
effectual  defence,  without  farther  assistance 
than  they  had  within  the  town,  prevailed  over 
his  expostulations,  and  rendered  bis  design 
abortive,  which  he  was  willing  to  have  prose- 
cuted at  the  hazard  of  his  life. 

At  the  same  time  it  is  obvious,  that  the  pro- 
secutors set  this  event  in  a  very  false  light, 
when  they  suppose,  **  That  the  king's  arm^ 
was  within  a  day's  march  of  the  city  when  it 
was  taken  by  the  rebels,  and  that  it  was  pos- 
sible to  have  kept  out  the  town  till  the  army 
had  come  up  to  its  relief:"  for  it  is  a  certain 
undisputed  fact,  that  general  Cope's  army  was 
still  on  ship- board  when  the  rebels  took  pos- 
session of  the  city,  and  very  uncertain  when 
they  would  disembark  ;  and  that,  after  all  the 
haste  they  could  possibly  make  to  approach  the 
city»  they  could  not  get  within  six  miles  of  it 
sooner  \\»]^n  the  Friday  evening,  near  four  days 
after  the  city  ^kt^s  taken :  even  the  pursuers  do 
not  maintain  that  ttic  city  could,  by  any  de- 
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fence,  have  been  kept  out  the  half  of  that  time. 
In  fact,  it  is  certain  that  it  could  not  have  been 
kept  out  many  boors.  And  therefore,  take 
the  case  in  any  view,  it  is  highly  unjust  to  lay 
the  blame  of  the  bad  consequences,  which  af- 
terwards followed,  upon  an  event  wliicli  ap- 
pears, in  the  nature  of  things,  to  have  beea 
unavoidable,  as  circumstances  then  stood,  an<l 
are  admitted  on  all  hands. 

It  is  not  properly  the  pannel's  business  to 
make  an  answer  to  the  pursuer's  declamation 
upon  the  consequences  of  this  event,  which, 
were  they  founded,  could  not  affect  him,  who 
did  the  utmost  in  his  power  to  prevent  them. 
But  the  exaggerations  are  too  obvious  to  take 
with  the  most  credulous.  It  will  never  go 
down  with  any  body,  that  the  victory  obtained 
by  the  rebels  at  Preston-Pans  was  owing  to  the 
4ents  or  furniture  they  got  out  of  the  city  three 
weeks  after  it  was  fought,  or  to  the  brokea 
guns  that  were  dropt  by  the  burghers,  when  it 
is  notorious  that  greater  numbers  of  the  rebels 
came  armed  to  Edinburgh  than  were  engaged 
in  that  action.  None  of  the  broad-swords, 
which  were  the  instruments  of  the  mischief 
done  on  that  day,  were  found  in  Edinburgh. 
Every  one  who  considers  the  matter  coolly,  will 
own  that  the  case  must  have  been  the  same,  had 
they  had  met  with  sir  John  Cope's  army  the 
day  before  they  came  to  Edinburgh,  as  thres 
days  after  it.  All  depended  on  the  conduct 
and  behaviour  of  the  two  armies,  and  this  cjtj 
behoved  in  course  to  fall  to  the  victor. 

Were  conjectures  of  this  nature  to  be  in* 
dul^ed,.it  would  be  more  inst  to  impute  the 
taking  of  this  city  to  general  Cope's  not  having 
guarded  the  passes  on  the  Forth,  or  fought  tha 
rebels  when  they  were  in  the  north  in  much 
siiialler  numbers ;  by  either  of  which  their 
progress  would  have  been  stopt  from  coming 
southwards.  But,  to  suppose,  that  a  town, 
which,  without  any  siege,  could  be  laid  in 
ashes  by  any  enemy  from  without  in  a  few 
hours,  should  be  able  to  put  a  stop  to  the  pro* 
gross  of  a  rebellion,  which  was  strong  enough 
to  stand  a  pitched  battle  against  the  whole 
forces  in  this  part  of  the  united  kingdom,  and 
defeat  them,  is  a  stretch  of  imagination  too 
wild  to  be  listened  to  even  by  the  vulgar,  far 
less  to  be  insisted  on  l>efore  any  court. 

It  was  however  the  misfortune  of  the  pannel, 
after  all  his  pains,  labour  and  diligence,  and 
the  hazards  he  was  ready  to  undergo,  to  be  at- 
tacked by  suspicions,  as  if  he  had  failed  in  his 
duty.  To  this  several  different  causes  contri- 
buted, which  frequently  arise  on  such  occa- 
sions. In  extraordinary  emergents  of  this 
kind,  zeal  in  some,  and  fear  in  others,  never 
miss  to  set  various  passions  a -working.  A 
third  source  occurred,  not  so  bfameless  as 
either  of  the  other  two.  When  the  accounts 
first  came  of  a  rebellion  stirring  in  the  northern 
parts,  the  approach  of  the  annual  elections,  and 
steps  thereto  preparative,  was  vrhat  chiefly  em- 
ployed the  thoughts  of  the  inhabitants  of  this 
town.  The  danger  then  was  distant,  and  it 
was  hoped  would  approach  no  ncsrer :  but  it 
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was  a  g;eod  opportuDity  for  such  as  ld6k«d  with 
au  envioas  eye  upon  ibe  present  [D&gbtracy» 
as  having^  been  too  lone  in  possession  of  tne 
good  opioion  of  the  people,  to  andertniue  them, 
by  working  upon  the  fears  and  credulity  of 
others.  Surmises  and  jealousies  are  easily 
spread  ivben  people  are  under  terror:,  and,  by 
proposing  contrary  schemes,  they  had  a  good 
chance,  either  to  bri'pg  the  magistrates  iuto 
disrepute  nith  the  people,  tf  they  opposed  them; 
ortu  load  thera  with  the  blame,  it  when  thev 
yielded,  the  execution  of  them  should,  as  in  all 
probability  it  would,  in  the  erent  proFe  imprac- 
ticable. 

By  such  attempts  of  the  interested  and  de- 
signmg,  it  can  hardly  fail  that  aiany  of  the 
honest  and  wetl-meaning  will  be  led  away, 
when  tl:eir  fears  and  jealousies  are  so  strongly 
raised  as  to  get  the  better  of  their  reason :  and 
this  was  much  increased  by  reports  artificially 
spread  with  the  same  Tiew  through  the  news- 
papers in  diflercut  parts  of  the  kingdom,  of 
facts  now  notoriously  known  to  be  tiilse,  but 
which  were  easy  to  gain  belief  at  a  time  when 
men's  minds  were  in  a  ferment,  iealous  of  the 
conduct  of  one  another,  and  ready  to  catch  at 
efery  remotest  suspicion. 

Uuder  these  undeservedly  unlucky  circum- 
Mancea,  thepannel,  conscious  of  his  mnoceoce, 
set  out  far  London  to  attend  his  duty  in  parlia- 
ment ;  and,  as  soon  as  he  came  there,  wrote  to 
Ode  of  his  majesty's  principal  secretaries  of 
state  to  acquaint  him  of  his  arrival,  and 
that,  aa  he  understood  many  scandalous  re* 
ports  had  been  spread  to  his  disadvantage,  he 
was  ready  to  wait  on  his  lordship,  or  any  of 
his  majesty's  ministers,  to  give  them  satisfac- 
tion with  respect  to  his  conduct. 

Two  days  afler,  he  was  taken  into  custody  at 
bis  own  bouse,  and  carried  to  a  messenger's 
house,  where  he  remained  for  some  time : 
after  that  he  underwent  an  examination  before 
the  cabitaet  council,  which  lasted  for  several 
horira,  in  which  he  gave  full  and  particular 
answers  to  every  question  that  was  asked  hhn, 
and  strictly  agreeable  to  the  true  state  of  the 
lact  as  above  set  forth ;  but  the  malicious  re- 
ports of  bis  enemies  had  gained  so  much 
ground,  that  he  was  afler  this  sent  to  theTower, 
and  kept  a  close  prisoner  for  three  months. 
Thereafter,  as  the  credit  of  these  slanders,  sup- 
ported by  no  evidence,  began  to  abate,  his  con- 
finement was  relaxed  ;  but  still  continued  till 
the  23d  of  January  1747,  when  he  was  ad- 
aaitted  to  bail  before  one  of  his  majesty's  prin- 
cipal secretariea  of  state,  upon  a  recognizance 
to  the  extent  of  15,000/.  sterling,  to  appear  be- 
fore his  majesty's  court  of  justiciary  at  Edin- 
burgh, at  the  first  sitting  of  the  said  court 
after  the  20th  day  of  Mar(»  then  next. 

During  his  long  confinement  he  made  many 
applications,  expressing  his  willingness  to  meet 
bis  trinl ;  and,  as  aoon  as  he  was  liberated  and 
came  down  to  Scotland,  he  applied  to  the  high 
Court  of  Justiciary  at  their  first  meeting  after 


menti  he  has  been  at  last  served  with  a  libd  it 
the  instance  of  his  majesty's  advocate ;  and, 
upon  the  13th  instant,  counsel  on  both  sides 
were  heard  before  the  Court  upon  the  relevancy 
of  the  libel,  and  the  Court  has  been  pleased  to 
order  informations  to  be  given  in. 

The  counsel  for  the  pannel,  in  answer  to  this 
libel,  after  setting  forth  the  several  steps  of  the 
pannel's  conduct,  anil  his  care,  diligence  and 
activity  in  the  discbarge  of  his  office,  as  abo? e 
renresented,  did,  in  the  first  hiace,  observe, 
That  although  a  prosecution  of  this  kind  against 
a  magistrate,  not  for  any  criminal  fact  alleged 
to  be  committed,  but  u>r  supposed  neglects, 
mistakes,  or  errors  in  the  execution  of  bis 
office,  is  pretty  new  and  extraordinary,  and,  it 
is  believed,  will  hardly  meet  with  any  precedent 
before  a  court  of  justice ;  yet  the  panoel  would 
aot  decline  tbe  jurisdiction  of  the  Court  in  any 
trial  that  can  be  broyght ;  he  is  sure  bis  con- 
duct will  stand  the  strictest  test  of  inquiry ; 
and  therefore  was  willing  cheerfully  to  submit 
tbe  case  to  the  judgment  of  the  Court. 

At  the  same  time  it  was  observed.  That,  af\er 
all  the  pains  that  had  been  taken  to  find  fault 
with  the  panoel,  and  to  lav  upon  him  the  load 
of  the  misfortunes  whicn  befel  the  city  of 
Edinburgh  during  the  late  rebellion  ;  yet  it  is 
verj[  remarkable,  that  now|  when  tbe  libel  ap- 
pears, drawn  out  with  the  greatest  art  and  skill 
for  that  purpose,  it  does  not  contain  any  one 
fact  that  is  in  itself  criminal :  aud  even  tbe 
omissions,  charged  upon  the  pannel,  are  sui:b 
as  are  dther  merely  trifling,  or  at  least  of 
a  very  ambiguous  uature,  and  such  as  bis 
conduct  would  have  been  equally  liable  to  be 
misconstruoted  in,  bad  he  followed  the  oppo- 
site course,  or  done  the  reverse  of  what  be  is 
charged  with  in  the  libel. 

That,  if  such  are  supposed  to  be  relevsot 
grounds  of  accusation  agaiust  a  magistrate,  his 
situation  must  be  very  singularly  unhappy, 
especially  when  times  of  danger  and  difficulty 
occur :  the  office  he  cannot  decline  to  accept 
of;  he  can  aa  little  decline  to  act ;  he  canot  stop, 
but  must  determine  himself  one  way  or  other ; 
and,  after  he  has  honestly  determined,  and 
acted  to  the  best  of  his  judgment,  if  he  is  liable, 
upon  the  event's  turning  obt  unsuccessful,  to 
be  tried  as  a  criminal  why  he  did  not  take  a 
different  course,  it  is  impossible  for  any  man, 
who  has  the  misfortune  to  be  placed  in  such 
bircumstances,  let  him  take  what  course  he 
will,  to  avoid  punishment :  and  this  Is  the  mora 
applicable  to  tne  present  case  that, 

2do,  This  libel  does  not  charge  the  plLunel 
with  any  disaffection  to  his  majesty;  or  our  pre- 
sent happy  establishment,  far  less  d<ies  it  ffftr 
to  prove  any  fact  that  can  infer  it ;  tior  is  it  al- 
leged that  any  of  the  articles  charged  in  the 
WM  happened  ex  propotito^  or  ex  malo  anxmo- 
The  natural  presumption  therefore  lies  for  in* 
noeence,  when  <tbe  fa^s  are  such  as  can  adn^ 
of  that  construction.  In  this  case  tb»  P^^' 
sumption  is  confirmed  from  tb"^  vvbf*^  bettor  of 


thf  SOthofMarch;' andnow,  atthedisUnceof   the  pannel's  conduct  in  his  f«st  life,  as  w^ 
above  a  year  and  a  half  from  his  first  confine-  \  aa  from  bis  situaii4^a  tu  the  world.    iJ  be  is  a 
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geDtleoiao  of  a  prettj  considerable  property  id 
ih»  cooutry,  and  who  deals  in  traoe  to  a  rery 
large  extent^  it  cannot  be  supposed  he  would 
wish  to  see  confusions  arise  in  bis  country,  or 
the  laws  to  be  put  to  silence  by  lawless  force : 
that  such  disorders  most  in  every  erenX  afiect 
fciod  deeply,  by  ruining  his  debitors,  and  hurtiujr 
his  interest  in  many  different  respects ;   and 
therefore,  unless  he  were  supposed  to  be  desti- 
tute of  common  sense,  there  can  lie  noprobabi- 
lity  that  h«}  would  wilfully  do  any  thing  that 
shonid  tend  to  increase  such  disorders,  highly 
mischievous   to  himself,  as    well  as   to   his 
couptry. 

A\xd  Stio,  It  was  10  general  observed,  That, 
;n  the  present  case,  the'nannel  had  not  the  sole 
direction  of  any  one  pf  the  Articles  referred  to 
in  the  Bbel :  that,  as  lord  provost  of  this  city, 
be  was  only  the  head  of  a  numerous  body  of 
x&agistrates  and  town-council,  and  behoved  to 
net  by  their  direction :  that,  bv  his  majesty's 
sign-manual,  the  direction  of  the  city-regi- 
ment was  also  expressly  given  to  the  lord  pro- 
vost, magistrates  and  town -council  of  £din- 
bursh  j  mi  accordingly  the  town  council  did 
forthwith  take  the  direction  into  their  hands ; 
and  named  a  committee,  which  was  to  meet 
twice  a- day,  to  consider  and  order  what  was 
proper  to  be  done  for  the  safety  of  the  city 
andf  support  of  the  government ;  and  though 
the  Provost  was  named  colonel  of  the  regiment, 
yet,  by  his  nomination,  he  was  limited  to  con- 
duct and  direct  them  in  such  manner  ^s  the 
council  should  think  proper. 

That  the  panne]  did  accordingly  act  in  every 
particular  hy  the  direction  anaconcorrence  of 
the  council,  and  the  committee  by  them  named : 
that  no  instance  can  be  given  where  he  op- 
posed their  resolutions  and  orders,  or  followed 
his^  own  will  or  ju.dgment  in  opposition  to 
theirs:'  and  in  such  circumstances  it  seems 
impossible  to  assign  a  rf^ason  why  a  charge  of 
guilt  should  be  nxed  upon  the  pannel,  when 
the  council,  by  whose  direction  ne  acted,  are 
admitted  to  be  innocent^  and  to  have  all  along 
behaved  dutifully  to  his  majesty  and  his  go- 
vernment. 

And,  more  particularly,  with  respect  to  the 
several  Articles  of  the  libel,  it  was  insisted, 
That,  neither  separately  nor  jointly,  can  they 
amount  to  the  charge  of  a  crime  against  the 
Dannel. 

The  first  Article  begms  with  setting  forth, 
*'  That,  he  did  nothing  of  his  own  accord  to- 
wards providing  for  defence  of  the  city."  But 
it  is  eyident  this,  if  true,  could  be  no  point  of 
dittay.  Had  the  pannel  been  of  opinion  that 
it  was  not  expedient  for  the  service  of  the  go- 
yeipment  to  attempt  a  defence  of  the  city, 
which  was  the  opinion  of  many  well  aQected 
councillors  and  citizens ;  or  if  he  bad  liMji  of 
the  contrary  opinion,  but  every  thing  he  could 
/suggest  for  its  defence  should  happen  to  be 
prolapsed  |>y  some  other  member  or  the  coun- 
fi\]  or  «onami(tee ;  in  either  of  these  cases  the 

S reposition  Uore  alle^ged   might   have  been 
:^ef  and  yet  fh^  ]p»Qael  entirely  blameless. 


At  the'  same  time,  that  nothing  can  be  more 
contrary  to  truth',  evidently  appears  from  num- 
bers of  instances  to  the  aMve  narrative,  where 
the  pannel,  of  his  own  motion  and  accord,  sug- 
{fested  and  executed  many  expedients  of  great 
importance,  towards  providing  effectually  for 
the  safety  of  the  town. 

And  as  to  the  second  branch  of  this  Article, 
'*  That  the  pannel  stirred  affected  doubts  con- 
cerning the  legality  of  the  proposition  for  rais- 
ing the  city  re^ment,'*  which  doubts  the  pur- 
suer, in  his  Information,  endeavours  to  remove, 
by  observing,  •'That  the  act  1661,  upon 
which  they  were  founded,  is  repealed  by  the 
act  7mo  Annse,  which  provides.  That  nothing 
hereafter  shall  be  high  treason  in  Scotland 
but  what  is  such  by  the  law  of  Enghind :" 

Jt  is  answered.  That  the  ^doubt  upon  this 
point  is  not  singly  founded  upon  the  statute 
1661,  but  upon  the  common  law,  by  which  the 
power  of  arms  is  one  of  the  king's  undoubted^ 
prerogatives,  and  the  encroaching  upon  it  has 


any  person 

soeVer  quality,  estate,  condition  Or  degree,  .to 
raise  men  in  arras  without  special  license,  in 
writ  had  from  the  crown,  under  the  pain  of 
death.  This  act  has  never  been  repealed  by 
any  subsequent  law,  either  expressly  or  by  im- 
plication ;  and  it  makes  no  exception  or  ma- 
gistrates of  burghs,  but  extends  to  all  subjects 
of  whatever  condition  or  degree,  nor  of  rais- 
ing men  upon  pretence  of  the  king's  service. 
It  IS  well  known  no  such  exception  was  intend- 
ecl  to  be  impli^,  either  in  this  statute,  or  the 
aflter  laws  made  in  the  reign  of  Charles  2  ; 
for  the  disturbances  which  happened  in  those 
times,  and  which  these  laws  were  intended  to 
prevent,  were  frequently  occasioned  by  raising 
men  upon  such  pretences. 

But  it  is  unnecessary  for^  the  pannel  to  en- 
large on  this  argument.  Were  a  doubt,  in 
any  case,  to  be  constructed  as  a  crime,  for 
which,  it  is  believed,  no  precedent  can  be  ai- 
ledged,  the  pannel  must  be  fully  justified  in 
this  case,  by  the  authority  already  mentioned 
of  the  honourable  judges  and  his  majesty 'is 
counsel  learned  in  the  law,  who  agreed  in 
opinion,  that  the  levying  this  regiment  without 
his  majesty's  express  warrant  would  lie  ill^af. 

And  it  is  still  as  extraordinary,  that  it  should 
be  made  a  point  of  dittay  in  the  second  Ar- 
ticle, That  objections  were  made  to  the  lega- 
lity of  the  association  of  the  volunteers.  They 
were  associated  in  arms  for  the  precise  same 
purposes  for  which  the  regiment  was  to  be 
raised,  viz.  for  the  defence  ofthe  city  and  sup- 
port of  the  government:  And  the  counsel  for 
the  pannel  roust  confess,  they  cannot  observe 
any  solid  distinction  that  should  make  the  one 
legal  when  the  other  is  illegal  and  blameable^ 
And  therefore  it  is  somewhat  surprising  it 
should  be  laid  as  a  crime  against  the  pannel, 
that  he  did  not  at  first  tiew  disccfVer  such  dis- 
tinction, especially  as  be  acquiesced  instantly 
in  the  opinion  he  gQt  npotf  that  point,  afl4, 
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without  the  delay,  of  a  momont,  proceeded  to 
authorise  the  vojuoteers  to  go  on  m  their  aiso- 
ciatioQ.'       .,,,. 

This  shevrs  that  the  paoiiel  bad  no  reliictancy 
or  aYeraioD  to  this  CDeaaure,  aa  the  libel  would 
suppose.    He  took  the  rery  first  opportuuily 

^  loform  bitneelf  of  the  legality  of  it,  end 
^•WeerfuUy  followed  the  ipformatioD  be  f^ot. 

"  Tfad  he  demurred  a  little  more,  upon  a  distinc- 
tii||^  by  Du  roeaoB  obvious,  be  could  oot  ba?e 
lieeo  liable  to  blame,  far  less  to  puDishroent. 
Aod  it  is  uaoecessary  to  enlarge  upon  the  rest 
ofi  this  Article,  wbich  the  pursuer  in  bis  In- 
fo|ji|Datiun,  does  not  insist  upon,  as  indeed  it  is 
apparently  too  trifling  to  euter  into  a  criminal 
libel. 

*  rAs  to  the  third  Article,  concerning,  the  re- 
l^fir  of  the  city -walls,  it  has  already  appeared, 
from  the  record  of  the  council,  tbat  the  direc- 
tion of  tliese  repairs  was  intrusted  to  a  com- 

jmittee  under  bailie  Robert  Baillie ;  tbat  they 

'^were  often  enjoined,  from  time  to  time,  to 
carry  on  the  works  with  the  utmost  dispatch ; 
that  the  Provost  frequently  visited  the  works ; 
and  whenever  it  appeared  there  was  any  want 
of  workmen,  be  always  granted  new  warrants 

'^to  impress  them.  The  ditch  at  Wallace's 
4ower,  which  Mr.  Mac  Laurin  complains,  that', 
jikfter  being  carried  on  right  for  some  time,  was, 
by  mistake  or  had  advice,  cast  on  the  wrong  side 
9f  the  dyke,  was  owing  to  a  direction  given  by 
bailie  Gavin  Hamilton,  who  altered  the  orders 
given  by  Mr.  BaiUie  the  overseer,  and,  by  mis- 
take, caused  cast  the  ditch  upon  the  wrong  side  of 
the  dyke :  And  the  other  delay  be  complains,  in 
sot  beginning  the  communication  he  proposed 
betwixt  the  wall  of  the  town  and  the  high  house 
without  the  Potter-row  port  in  due  time,  was 
owing  to  an  objection  made  to  the  proposal, 
that  such  coairaunication  might  very  proba- 
bly afford  an  opportunity  to  the  rebels  to  enter 
the  town ;  upon  which  Mr.  Mac  I^aurin  himself, 
at  that  time,  agreed  it  was  fit  to  drop  it.  And 
as  to  all  the  other  works,  even  by  Mr.  Mac 
Laurin'n  account,  which  the  pursuer  refers  to 
in  bis  Information,  it  appears  they  were  car- 
Tied  on  in  due  time ;  for  be  admits  they  were 
almost  finished  on  Monday  afternoon,  when 
they  were  told  of  the  meeting  of  the  inhabit- 
ants in  the  New  Church. 

And  as  to  the  complaint  of  the  neglect  in  pro- 
viding gunners,  and  giving  orders  to  load  the 
canuon,  the  lords  have  already  been  informed 
of  the  pannel's  diligence,  in  conveening  men  to 
assist  at  mounting  them  on  the  walls,  and 
sending  every  where  to  provide  gunners,  and 
ordering  matches  in  due  time  to  light  them. 
They  were  loaded  when  the  rebelis  were  at  six 
miles  distance  from  the  town,  wbich  was  rather 
too  early,  as  it  is  well  known  tbat  cannon  do 
Dot  serve  so  well  after  they  have  been  long 
loaded. 

But  then,  what  relevancy  is  there  in  all  this, 
f  npitosiug  ^be  facts  true  as  laid  in  the  libel  ?  Is 
it  possible  to  plead  that  the  Provost  should  be 
imswerable  fpr  the  execution  of  works,  which, 
by  the  council,  appear  to  have  been  committed 
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to  another  committee  under  a  proper  overMer  f 
Or  will  it  be  laid  as  a  charge  against  bim,  tbat 
he  did  not  think  the  sailors  proper  persons  to 
be  employed  as  gunners,  if  other  gunners  could 
be  had  elsewhere?  Or  that  he  did  opt  give 
orders  to  load  the  clannon  on  Supday  morning, 
when  it  is  allowed  they  were  loi^ded  tbat  eveQp 
ing,  and  too  soon  for  any  use  that  could  possibly 
be  made  of  them  against  the  rebels  ? 

The  salutary  proposition  which  the  fpartb 
Article  charges  the  Provost  with  rejecting,  will 
appear  to  every  one,  who  coolly  considers  it,  a 
most  pernicious  one.  To  make  distinctions 
among  the  inhabitants,  from  surmises  their 
enemies  might  throw  out  ilgaiust  them  without 
ady  ground,  when  their  minds  are  heated  wa^ 
divided  into  factions,  might  contribute  to  set 
them  by  the  ears  together,  but  never  to  unite  or 
strengthen  their  hands  in  the  defence  of  the  city, 
or  service  of  the  government.  The  parsoers 
Information  says,  tbat  the  aiiswer  given  to  this 
proposal  was,  tliat  the  town's  arms  should  be 
put  into  the  hands  of  the  most  substaotiid 
burghers.  This  answer,  if  givep,  was  solid 
and  judicious:  Men  of  substance  and  property 
are  the  fittest  to  be  intrusted  with  the  defence 
of  the  laws,  on  wbich  the  preservation  of  their 
properties-  depends :  AntI  it  is  truly  surprising 
that  the  libel,  upon  this  Article,  should  prefer  to 
this  a  scheme  of  arming  a  numlier  of  trades* 
men's  servants,  who  were  to  be  allured  to  copse 
into  Ibis  service  by  the  bait  of  a  gdinea  to  be 
given  to  each  of  them ;  which  is  stated  as  ano- 
ther salutary  proposal  offered  to  the  Profost 
at  this  time.  Such  proposals  could  only  pr<^ 
ceed  from  wrong-headed  or  sinister  vieivs. 
Had  the  Provost  intrusted  the  city -arms  la 
such  low  people,  whose  principles  could  oot  be 
known,  and  denied  them  to  the  most  subsfsutial 
burghers,  whose  interest  was  principally^  con- 
cerned in  defence  of  the  town,  he  might  jostly 
have  been  charged  with  the  blame  of  the  conse- 
quences :  And  therefore  it  is  hardly  necessary 
to  observe,  that,  were  there  any  colour  of  re- 
levancy in  this  article,  it  could  not  affect  the 
pannel,  as  it  is  not  pretended  tbat  the  proposers 
ever  laid  it  before  the  council,  who  were  the 
proper  judges  ;  and  their  not  doing  so  is  re^ 
evidence  that  they  were  satisfied  of  the  oofitr 
ness  of  the  scheme,  from  the  ohjections  that 
obviously  occurred  against  it. 

the  fiflh  Article  charges  the  panne!  with  a 
cold  reception  given  to  sir  Robert  Dickson,  and 
a  proposal  made  to  him,  that  bis  volunteeri 
should  inlist  in  the  Edinburgh  regiment.  Tbe 
first  is  a  very  extraordinary  article  in  a  criminal 
libel,  and  tbe  pannel  believes  will  be  found  not 
to  be  true.  The  other  shews,  the  great  anxiety 
of  the  pursuer  to  find  fault  with  the  pannel,  let 
hin^old  what  conduct  be  will.  Had  beo^ 
lect^  these  volunteers,  and  refused  them  mesi 
or  pay,  be  might  justly  have  been  found  lubte 
to  blame;  but  tbat  cannot  be  said:  He  took 
care  to  provide  them  witli  victuals  as  s^  ^ 
they  arrived ;  and  the  handle  takep  ^  ^^ 
him  is,  that  be  also  offered  «hem  pay.  jus 
not  said  that  he  insisted  any  should  uuiit  W\ 
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did  not  uicline,  or  that  he  refused  to  accept  the 
jiervices  of  such  as  were  disposed  to  assist  the 
town  without  pay :  But,  that  pay  should  at  all 
be  proposed  to  these  volunteers,  or  inlisting  in 
the  city  remanent,  though  it  was  raised  for  the 
7ery  same  purpose  they  professed  to  come  for, 
Tiz.  the  defence  of  the  city,  and  were  to  he  dis- 
intssed  as  soon  as  that  end  was  attained ;  this 
is  the  charge:  And  it  is  submitted,  whether 
jihere  was  the  least  colour  to  make  this  an 
article  in  a  criminal  accusation. 

The  fact  as  to  Andrew  Alres's  message  has 
Jbeen  already  explained.  The  receiring  it 
could  be  no  crime  in  the  pannel :  He  could  not 
A?oid  it,  unless  he  had  shut  his  ears  before  he 
Jcnew  what  Mr.  Alf  es  was  to  tell  him  ;  and  the 
measure  he  took  upon  it  was  in  consequence 
jof  the  ad?ice  of  gentlemen  of  the  council,  who 
jtbougbt  it  the  most  prudent  way  to  take  do 
jiotice  of  any  thing  that  might  dispirit  the  in- 
tiabitantft  at  that  juncture.  The  ground  of  the 
accusation  is,  that  he  did  not  immediately  com- 
init  BIr.  Alves :  And  if  he  had  immediately 
committed  him,  which  was  the  likeliest  way  to 
spread  (he  message  through  the  town,  he  might 
'%vith  better  reason  have  been  accused,  that  he 
had  done  it  of  purpose  to  intimidate  the  inha- 
bitants :  8o  this  Article,  like  most  others  in  this 
libel,  turns  stronger  when  it  is  inverted.  If 
such  accusations  are  allowed  against  a  magis- 
trate, he  is  in  a  bad  situation :  For  act  he  must ; 
and  whether  he  take  the  one  course  or  the 
other,  he  is  sure  to  be  brought  to  the  bar  as  a 
criminal. 

The  seventh  and  eighth  Aiiicles  charge  the 
panne]  with  receiving  a  petition  from  the  in- 
liabitants,  keeping  a  meeting  with  them,  and 
hearing  a  letter  read  from  the  Pretender's  son. 
The  receiving  the  petition  was  unavoidable, 
"unless  he  had  shut  himself  up  in  a  closet,  and 
then  he  might  have  been  justly  blamed  for 
keeping  ont  of  the  way  in  time  of  public 
danger.  As  little  could  the  calling  of  a  meet- 
ing of  the  inhabitants,  at  such  a  juncture,  have 
been  faulty  or  blameabte :  But  it  has  been  al- 
ready observed,  he  called  no  meeting;  but  the 
inhabitants,  under  terror  of  the  approaching 
danger,  pressed  in  upon  him  wherever  he  went, 
and  would  have  their  complaints  and  remon- 
strances heard,  and  the  Pretender's  son's  letter 
read,  after  the  pannel  had  opposed  it,  and  \efi 
their  company  to  avoid  heanng  it. 

The  part  the  Provost  actol  at  this  meetini^, 
and  the  pains  be  took  to  animate  the  inhabi- 
tants to  concur  in  defence  of  the  city,  has  been 
already  stated,  and,  as  it  is  notoriously  known, 
must  justify  him  in  the  eyes  of  all  mankind 
against  the  aspersions  now  endeavoured  to  be 
thrown  upon  him :  But  then,  taking  the  Arti- 
cles as  stated  in  the  libel,  there  is  no  sort  of  re- 
levancy in  them ;  neither  the  holding  a  meet- 
ing of  the  inhabitants,  nor  the  ■uflfering  a  letter 
from  the  rebels  to  be  read,  nor  the  sending  a 
deputation^  to  them,  were  they  auppoaed  the 
^cts  of  this  pannel,  can  be  said  to  be  criminal 
in  such  a  case.  When  rebels  are  ait  the  gates, 
imd  kavi  tfaa  Uvea  and  properties  of  Um  laha- 


bStants  in  their  power^  the  great  hiw  of  ne- 
cessity, which,  in  the  nature  of  things,  must 
make  au  exception  from  every  human  law,  1^ 
gitimates  any  intercourse  that  is  nece:ssary  to 
save  the  inhabitants  from  the  threatened  de- 
struction. 

It  is  unnecessary  to  enlarge  upon  this  argu- 
ment ;  it  is  evident,  not  only  from  the  reason  of 
the  thing,  bnt  the  histories  of  all  countries  in 
which  rebellions  have  ever  been  raised :  Jt  was 
never  before  pretended  to  be  a  crime  in  the 
subjects  of  any  country  to  treat  with  rebels 
when  their  lives  were  in  their  power.  The 
laws  forbidding  intercourse  with  rebels,  can, 
from  the  nature  of  the  thing,  apply  only  to  vo- 
luntary intercourse,  and  not  to  such  as  is 
forced  by  invincible  necessity,  when  subj^fs 
are  deprived  of  the  protection  of  the  govern- 
ment, and,  not  able  to  defend  themselves 
against  a  superior  lawless  force.  Nay,  in  this 
very  rebellion,^  has  it  ever  been  considered  as  a 
crime,  in  gentlemen  who  were  even  in  the  im- 
mediate service  of  his  majesty,  to  treat  with 
rebels,  or  enter  into  paroles  *  or  engagemenfs 
with  them,  when  their  lives  were  in  their 
power?  Has  it  been  found  criminal  in  go* 
vemors  of  fbrts,  which  were  built  and  intended 
for  bearing  sieges,  as  •  the  town  of  Edinburgh 
never  was,  to  enter'  into  capitulations  with 
rebels  when  they  found  it  necessary  f  Was  the 
mayor  of  Carlisle  tried  as  a  eriminiil  for  enter- 
ing into  an  express  capitulation  with  the  rebels, 
to  surrender  a  city  that  is  properly  fortified, 
and  might  be  presumed  to  make  a  good  de- 
fence, or  for  making  an  express  agreement  to 
deliver  up  the  arms  and  ammunition  P  Or  was 
he  tried  for  going,  afler  the  surrender,  ai 
mayor  of  the  city,  with  the  sword  and  mace 
before  him^  to  attend  the  proclamation  of  the 
Pretender?  The  intercourse  this  mayor  had 
with  the  rebels  was  evidently  of  a  much  deeper 
nature  than  any  that  is  pretended  to  havebeeii 
had  by  the  Provost  of  Edinburgh :  Bat  yet  so 
extensive  has  been  the  influence  of  the  misre^ 
presentations  of  his  enemies,  that  he  has  for  a 
year  and  a  half  suffered,  and  is  now  brought 
to  trial  as  a  criminal,  while  the  other  passes 
without  blame.  '  - 

The  other  circumstance  charged  in  this  Ar- 
ticle, with  respect  to  the  pannePs  refusing  to 
order  the  dragoons  to  come  into  town,  has  Keen 
fully  explained  in  stating  the  fact,  and  It  would 
be  innproper  to  trouble  the  Court  with  repeating 
it.  He  was  deshrons  of  the  assistance  of  the 
dragoons,  had  signed  an  application  for  them 
along  with  the  Lord  Advocate,  had  hronght 
in  provisioos  to  town  for  sustaining  their  horses : 
he  told  the  very  messenger  referred  to  in  tbk 
Article,  that  the  dragoons  would  be  made  eor- 
tremely  welcome,  and  that  all  the  force  he  bad 
would  he  ready  to  join  with  them  in  defenee  of 
the  town :  he  ordered  the  constables  to  roouut 
the  walls,  to  observe  their  approach,  that  the 
gates  might  be  forthwith  opened  to  adroit  them* 
And,  afler  all  this,  will  it  be  charged  as  a  crinna 
upon  him,  that  he  scrapled  to  sign  an  order  lb 
traopsi  over  whioh  ha  had  oopoMr,  ai^giy  hy 
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biiDieiri  wbich,  afl«r  what  bad  pa(t,  b«  cooM 
take  in  no  othc^r  li^ht,  bat  as  intended  to  make 
liiin  aoawerabie  for  tbe  conseqiusnccia  that  might 
, attend  this  measure;  and  wben  be  had  been 
toid  (be  niKbt  before,  by.  gentlemeo  of  un- 
doubted akiil  and  loyalty  to  his  miyesty,  that 
the  conaeqaeoce  would  probably  be  to  shut  up 
the  dragoons,  and  oblige  tbem  to  surrender 
prisppeni  to  the  rebels  ? 

Great  reason  has  tbe  pannel  to  be  thankful 
that  he  did  not  fai|  into  the  snare  tbe  pursuer 
h^re  compUios  of  him  for  «?oidipg,  which 
ipight  hi^Te  turned  out  much  heavier  than  all 
the  ArtifMes  iPfi^tered  together  in  tliis  libel,  and 
six  tiDnes  ^H  many  more.  Bad  the  dragoons 
been  brought  in  upon  his  order,  ^d  taken  pri- 
eoners,  ^  the  gentlemen  of  the  military  fore- 
told, there  would  have  been  another  land  of 
colour  to  f  rgue,  tbao  from  any  thing  that  has 
been  }/Pi  suggested,  that  tbe  panaelnad  given 
ooqision  to  toe  unlucky  defeat  at  Preston,  by 
ahMttiag  up  the  dragoons,  and  depriving  tLue 
other  troops  of  their  assistance,  by  which  they 
migbi  have  been  enabled  to  get  t|ie  better  of 
the  rebels. 

Upbappy  thep  poost  bo  tbe  situation  of  every 
Iil9gi4rate,  if  he  is  to  be  judged  a^  ^is  mea- 
sure.   It  is  doubtful  and  di^cult  what  course 
Plight  to  be  takeq.    People  of  skill  are  divided 
upon  it.    If  the  n^agistrato  take  either  one  or 
the  other  side,  by  tms  w^y  of  proceeding  his 
fa|e  ^aost  depend  ippon  the  success :  n^y,lf  be 
abfill  be  yet  more  pautipofi  and  decline  to  (|e- 
terniine  either,  but  Ipave  it  to  others  of  iy)ore 
akjil  fuid  judgment  in  these  matters,  as  the 
panud  did  in  the  present  case,  ready  to  ac- 
.«uiesoo  and  conour  in  wb«4ever  they  should 
AotermiDO,  yet  it  sfcjns  he  cannot  avoid  to  be 
held  ae  a  crimipal :  be  bad  before  given  bis 
Qooieiit  tQ  tbe  bringing  in  tbo^  dragoons,  and 
was  nt  all  Mnes  rea^y  to  admit  tbem,  if  it  \r^a 
^bought  proper  to  bring  them ;  apd  yet  be  must 
hejaocnsed,  because  be  did  opt  sigo  an  order, 
a#ri^eptjng  himself  to  the  consequences  of  a 
«nea^ro  which  w^s  judged,  by  people  of  the 
host  skill,  to  he  dangerous  and  upproper. 

The  ninth  Article  of  this  Gfiminfil  libe), 
charging  the  pannel  with  neglecting  to  give 
jerdaratothe  vohvtoers,  whep  they  bad  &n 
iouf  stun^iog  under  a^i^s,  has  been  already  ey- 

tamed  in  point  of  fact:  itbat,  without  apply- 
g  for  onders,  they  thooght  6t  to  determine 
^meelveo  tp  give  up  their  arms,  and  ^row 
«ip  the  senrice ;  wbic;h  is  a  full  ^^ideoce  ^f 
.their  judgment,  that  the  defence  of  the  city 
was  an  impracticable  mc^asure;  and  an  evi- 
^anoeofso  much  the  fpreyiter  weight,  as  nei- 
ther jtheir  sea)  in  the  nndert^ng,  npr  their 
40«ic«gtfui^9Wg  through  with  it,  had  it  been 
inead  pffaaicfihw»  c^ipi  at.a^l  heiC^dleid  in  ques- 

But,  Aexft,  as  jto  tbe  relev^ocyy  were  the  fact 
mippated  .40  he  trnoi  tbe  aiwmsr  is  too  plain 
nimoatto  be  staled*  Tbe  volunteecs,  ^  not 
Abe  pannel,  vera  to  Uame,  in  that  tbey  either 
took'OS  eseoi^tod  snob  reeolution  without  orders 

#iofaMM  iMwiAii*   If  ih^  h«4  f fii'Ue4  lo  the 


pannel  for  orders,  as  the  libel  alleges,  it  was  no 
wonder,  in  the  situation  things  then  were,  that 
they  did  not  get  an  immediate  return.    The 
Lords  have  observed  in  what  situation  the  Pro- 
vost and  Council  were  at  that  time,  surrounded 
by  the  inhabitants,  who  were  alarmed  with 
terrible  accounts  of  tbe  rebels,  and  frightful 
tlifeat^^Diiigs  of  which  they  dreaded  the  imme- 
diate execution ;  the  Provost  endeavouring  to 
animate  and  stir  them  up  to  (be  defence  of  the 
town,  by  all  the  arguments  he  could  use ;  the 
inhalntaots  declining  to  hearken  to  any  defence ; 
find    new  accounts   coming   every  moment, 
)vhich  made  it  uncertain  what  resolution  to 
take.    In  such  circumstances  it  ought  to  have 
been  uo  surprize  to  the  volunteers,  if  they  had 
been  Kept  waiting  orders  for  a  cohsiderabfe 
tiq]e ;  it  was  their  duty  to  bare  continued  at 
their  alarm-posts,  till  orders  were  sent.    And 
it  cannot  be  laid  as  a  load  upon  the  Provost  or 
Council,  that  the  volunteers  thought  fit  to  take 
a  contrary  course,  and  give  up  their  arms, 
without  waiting  the  resolutions  of  the  council. 
The  tenth  Article  consists  of  three  branches. 
The  first  i9|  The  refusal  of  orders  to  spike  up 
the  cannon.    As  to  which  the  fact  has  been 
thready  fully  stoted,  and  it  is  obvious  there  is 
no  relevancy  in  it,  when  it  was  equally  easy 
for  the  general  to  cause  nail  them  without  any 
orders  from  tbe  Provost  or  Council.    And  it  is 
not  pretended  that  any  person  be  sent  was  op- 
posed in  the  execution  of  it,  but,  on  the  con- 
trary, the  town-officers  were  ordered  to  shew 
them  where  the  cannon  were,  and  the  seijeant 
had  actually  begun  to  nail  them,. until  he  was 
stont  by  a  message  from  the  general,  after  be 
had  got  the  account  of  sir  John  Cope's  arrival, 
as  has  been  already  observed. 

The  second  is,  '*  The  ordov  alleged  to  have 
been  given  to  captain  Dalziel  to  keep  ^ard  on 
the  16th  September,  with  one-third  pi  tbe  city 
guard,  the  usual  complement  in  peaceable 
times."  9ut  neither  is  there  any  relevancy  m 
this,  wben  your  lordships  coosider  the  curcum- 
stapces  at  the  time,  as  confessed  on  both  sides. 
The  volunteers  had  given  up  their  arms  to  the 
castle,  so  had  the  men  who  bad  been  levied  in 
ilt^e  ctty-regiment.  No  prospect  of  defence  of 
the  town,  unless  some  assistance  should  come 
from  without.  In  such  circumstances,  it  is  a 
very  odd  complaint,  why  was  not  this  whole 
company  of  136  men  kept  on  foot  to  fight  tbe 
army  ot  the  rebelsi  which  consisted  m  aome 
thousands  ?  It  is  plain  the  whole  or  a  third  was 
all  the  same  in  such  a  situation :  and  tberelbre 
it  is  unnecessary  to  add,  that  the  guard  had 
been  so  &tigued  with  tbe  severe  duty  they  bad 
undergone  for  sopie  days  before,  that  the  whole 
of  them  could  not  have  been  able  t^  io  dutv 
that  night,  whatever  orders  they  had  receivea. 
Thelast  branch  of  this  Article  ia,  <«  That  the 

Knbel  gave  orders  to  the  Ut^ined-bapdOj  wbo 
d  been  upon  jguard  at  the  several  gMes  of 
the  city,  to  quit  their  posts,  aod  dispose  of  their 
arms  m  euch  places  wheire  they  most  be  ex- 
posed to  fall  uito  tbe  bands  of  0a  reheb.*' 
T^  Aiiicle  ia  too  aH^bfguaoslj  jaid  lo  he  «d« 
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mitted  In  a  criminal  libel :  the  crime  is  to  be 
inferred  from  the  places  tvhere  the  arms  were 
to  be  left,  andyet  those  places  are  not  conde- 
scended on.  This  is  directly  inconsistent  with 
tlie  nature  of  all  criminal  procedore.  which 
requires  that  the  libel  be  laid  clear  and  unam- 
btguous,  so  as  the  pannel  may  know  every  cir- 
cumstance of  the  fact  he  is  called  to  answer, 
ftnd  be  prepared  either  to  exculpate  himself,  or 
elide  it  by  a  contrary  proof. 

But,  Sdly,  It  is  not  conceivable  what  the 
libel  can  mean,  by  speaking  of  places  where 
arms  would  be  exposed  to  fall  into  the  hands 
of  the  rebels  when  they  should  become  masters 
of  the  city.  It  is  evident,  in  that  case,  in 
whatever  place  of  the  city  arms  were  laid,  they 
must  be  alike  liable  to  fall  into  their  hands ;  an 
order,  under  pain  of  military  execution,  would 
in  a  tew  hours  bring  in  all  the  arms  that  were 
in  any  town  they  became  masters  of,  in  whoso- 
ever possession  they  were :  and  therefore  the 
libel,  as  to  this  Article,  is  not  so  conceived  as  to 
receive  any  distinct  meanbg,  or  to  admit  of  a 
proper  answer. 

The  eleventh  Article  leU  forth,  «  That  it 
was  proposed  and  ursed  in  council,  that  the 
^hole  city  arms  shonid  be  lodged  and  secured 
within  the  castle  of  Edinburgh,  in  order  to 
prevent  their  falling  into  the  hands  of  the 
rebels ;  but  the  pannel  refused  or  declined  to 
give  any  order  for  that  purpose ;  neither  in  fact 
were  the  city  arms  so  lodged  and  secured,  but 
were  seized  by  the  rebels  upon  their  entering 
tlie  city  the  day  following.'* 

But  this  proposal,  saiuto  have  been  made  in 
council  with  respect  to  the  arms,  is  entirely 
new ;  and  it  is  somewhat  strange  it  should  be 
to,  if  truly  made,  as  these  matters  have  been  so 
much  the  subject  of  conversation  for  almost 
two  years  past ;  nor  can  the  pannel  recal  any 
such  proposal  to  his  remembrance. 

Tlie  true  state  of  the  fact,  with  respect  to  the 
burghers'  arms,  has  been  already  laid  before 
the  Court :  that  the  Provost  did  all  that  was 
in  his  power  to  keep  those  arms,  though  of 
very  little  value,  out  of  the  hands  of  tlie  rebels : 
that  he  sent  a  message  to  the  generals  in  the 
castle,  to  send  a  party  to  take  them  out  of  the 
bands  of  the  inhabitants,  as  the  council  could 
not,  for  the  reasons  already  mentioned,  compel 
them  to  deliver  them  up  to  the  castle :  and  it 
will  also  be  proved,  if  any  proof  is  to  be  brought 
in  this  case,  that  when  the  Provost  was  giving 
directions  to  the  trained-bands,  he  told  them, 
that  if  the  rebels  approached  to  the  plate,  he 
hope^  they  would  do  their  duty,  and  behave 
like  men  in  defence  of  the  city ;  and  if  the 
rebels  should  ore  vail,  he  expected  that,  at  any 
rate,  they  would  take  care  to  secrete  their  arms, 
that  they  might  not  fall  into  their  hands. 
^  But,  abstracting  from  these  facts,  the  pannel 
is  advised,  that  there  is  no  relevancy  in  this 
Article  of  the  libel :  for,  1st,  It  is  said,  that  the 
proposal  was  made  in  the  town-council,  and  it  is 
not  alleged,  or  pretended,  that  the  council  ap- 
proved of  the  proposal,  or  authorized  the  pan- 
nel to  grant  the  order  i  and,  if  they  did  not,  it 


was  the  council,  and  not  the  panhel,  who  de« 
ciined  to  concur  in  this  measure;  especially  as 
the  pannel  had  thily  no  right  to  disiiose  of  the 
arms,  or  to  send  them  off  without  the  liberties 
of  the  town,  without  authority  of  the  council. 
It  is  a  very  new  ground  of  accusalion  against 
the  preses  of  «  meeting,  that,  when  a  proposal 
was  made  to  the  meeting,  and  either  rejected, 
or  not  approved  of  by  them,  he  was  ffuilty  of  st 
crime,  because  he  did  not  over-rtde  the  r^solu- 
tions  of  the  meeting,  of  which  he  was  but  one 
member,  and  act  beyond  or  contrary  to  the  di- 
rections they  thonght  fit  to  give  him  in  a  mat- 
ter over  which  he  had  no  power  to  controul 
them :  it  is  believed  it  will  be  difficult  to  find 
any  instance,  where  an  omission  of  ibis  nature 
has  been  made  the  foundation  of  a  criminal 
charge. 

But,  in  the  next  place,  when  the  circum- 
stances of  the  case  are  considered,  which  are 
notorious  to  all  tbe  world,  and  confirmed  by 
the  production  made  by  tbe  pursuer  in  this 
case,  every  mortal  must  see  why  the  council 
could  not  grant  or  authorize  such  Order  as  is 
here  mentioned,  had  it  at  that  time  been  sug- 
gested or  proposed.  Repeated  threatenings 
had  bf eh  s^nt  from  the  rebels  to  the  town,  by 
^'ritlngs,  which  the  pursuer  has  produced,  and 
given  out  with  the  libel;  a  like  threatening: 
verbal  message  was  sent  by  Mr.  Alves,  all 
tending  to  tbe  same  import,  that,  if  the  town 
should  send  off  the  arms  or  ammunition  in  their 
possession,  they  should  be  treated  in  the  se- 
verest manner,  and  suffer  all  kind  of  military  ' 
execution.  The  inhabitants  had  no  means  to 
defend  themselves  from  the  execution  of  these 
threats  :  and  was  it  to  be  expected,  that,  when 
the  rebels  were  at  the  gates,  and  the  dagger  in 
effect  at  their  throats,  they  would  expose  them- 
selves tb  it  for  the  sake  of  pteaertlng  arms  of 
whatever  consequence,  much  less  so  insignifi- 
cant as  these  burgher  arms  are  knottn  to  nave 
been  in  this  case  r 

It  is  easy  for  people  at  ease  and  in  security  to 
talk  of  such  distresses  without  much  concern-; 
but  let  them  put  themselves  in  the  case  of  those 
they  are  to  judge  of,  and  then  say,  whether  it 
is  agreeable  to  the  nature  of  mankind,  to  expose 
themselves,  and  all  that  is  near  and  dear  to 
them  in  the  world,  to  such  sufferings,  upon 
any  consideration  whatsoever ;  whether  it  is  to 
be  expected  of  them,  and  whether  they  ought 
to  be  punished  for  not  having  done  it. 

We  are  not  now  to  judge  of  the  terror  of  the 
rebels  from  what  they  afterwards  did,  but  from 
the  impressions  people  were  then  under  of  the 
distresses  they  might  sufi^  from  them.  It  is 
well  known  never  enetey  was  received  with, 
greater  dread,  or  painted  out  in  stronger  co-> 
lours  of  cruelty  and  barbarity :  from  the  news- 
papers, from  the  pulpits,  from  all  tbe  best  ac^ 
counts,  nothing  was  to  be  expected  from  fbeiti 
but  what  was  fierce,  savage,  and  inhuman. 
These  things  had  their  good  effects,  and  per- 
haps were  sometimes  a  little  exaggerated  froin 
well-meaning  motives  ;  they  tended  to  create 
in  men's  minds  a  great  abhorreooe  to  the  rebels 
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aod  their  cause ;  bat  then,  at  the  same  time, 
they  raised  an  immense  terror,  such  as  struck 
every  city  in  the  nation,  to  which  they  ap- 
proached, with  the  utmost  panic  and  conster- 
nation. 

The  black  Friday  is  n<yt  yet  oUt  of  remem- 
bran(ie,  and  the  impression  the  approach  of  the 
rebels  then  made,  when  they  were  removed 
from  the  greatest  city  in  the  island,  at  the  dis- 
tance of  more  days  march  than  they  were  of 
hours  or  quarters  from  this  town  at  the  period 
now  in  question.  Let  it  be  supposed,  that  the 
rebel  army  bad  been  marching  down  from 
Bighgate  nill,  or  had  been  at  West  Smithfield, 
and  had  sent  in  such  threateuing  messages  to 
the  lord  mayor ;  if  he  had  no  army  at  hand  to 
defend  the  city,  and  had  found  no  disposition  in 
the  inhabitants  to  defend  it,  would  he  have  adven- 
tured to  despise  the  threatening,  or  to  send  up 
the  citizens'  arms  to  the  Tower,  by  which  their 
lives  and  properties  must  be  exposed  to  the 
lawless  fury  and  barbarity  of  the  rebels  P  Or 
would  he  have  been  brought  to  the  bar  as  a 
criminal,  because  he  had  been  careful  of  the 
blood  of  the  inhabitants,  (an  expression  that  is 
laid  against  the  pannel  in  the  present  case) 
and  because  he  had  not  exposed  their  sulistance 
to  plunder,  and  themselves  and  their  families 
to  massacre  T 

The  disproportion  is  indeed  ^reat  betwixt  the 
instance  put,  and  that  which  is  the  subject  of 
the  present  question ;  but  both  must  be 
governed  by  the  same  rules.  Every  man's 
life  and  his  all  is  equally  dear  to  him  ;  and  it 
does  not  depend  upon  the  greatness  or  smallness 
of  a  city,  whether  it  is  lawful  for  the  governors 
to  expose  it  to  the  hazard  of  being  destroyed, 
but  upon  the  circumstances  it  is  under  at  the 
time,  and  the  prospect  of  relief  from  the  im« 
pending  danger,  of  which  there  was  none  in 
the  present  case. 

And,  with  great  submission,  where  is  the 
foundation  of  the  doctrine  now  pled  for  the 
pursuer,  in  the  law,  or  in  the  custojn  of  any 
known  country  in  the  world  ?  When  was  it 
heard  of,  ^hat,  upon  a  town  or  a  fort  being 
obliged  to  surrender,  whether  to  enemies  or  to 
rebels,  the  garrison  or  the  inhabitants  were 
bound  to  expose  themselves  to  the  utmost  re- 
sentment of  the  enemy,  for  the  sake  of  keeping 
their  arms  out  of  their  bands  ?  Has  it  at  any 
time  been  brought  as  a  charge  against  the  go- 
vernor of  a  place,  that  he  gave  up  the  arms  to 
the  I  enemy,  when  he  could  not  keep  out  the 
place  ?  Were  not  arms  and  ammuniuon  given 
up  at  Carlisle,  and  at  every  other  fort  that  has 
been  delivered  up  to  the  rebels,  either  in  this 
or  any'  other  rebellion  ?  And  is  there  any  in- 
stance where  that  has  before  been  made  an  ar- 
ticle of  accusation  ? 

It  is  no  answer,  That,  where  there  is  no 
separate  castle  or  citadel,  or  where  that  is  given 
up  at  the  same  time  with  the  town,  the  arfns 
paust  fall  in  consequence,  as  there  is  no  place 
in  which  they  can  be  preserved  :  for  the  pan- 
nel is  nut  charged  here  for  the  loss  of  the  arms, 
but  for  this,  that  they  fell  into  the  bands  of  the 


rebels.  And  it  it  well  known  it  is  in  every 
man's  power  to  break  his  gnn,  and  make  it 
useless  to  the  enemy,  whether  he  has  a  castle 
to  carry  it  to  or  not :  and  therefore,  were  there 
any  pretence  for  the  charge  brought  in  this 
case,  it  must  equally  aflfect  the  commanders  of 
Carlisle,  and  every  fort  that  has  at  any  tinoe 
been  given  up  to  rebels,  why  they  did  not  at  alt 
hazards  destroy  their  arras,  that  thev  might  be' 
of  no  use  to  the  rebels.  But,  if  such  an  objec- 
tion was  never  heard  of  till  this  hbel  appeared, 
it  is  a  demonstration  that  the^  libel  in  tliis  Ar-' 
tkle  is  without  foundation. 

And  therefore  it  is  the  less  necessary  to  ob^ 
serve,  that,  iu  the  present  case,  had  it  been  the 
duty  of  the  magistrates  or  council,  to  order  the 
burghers'  arms  up  Co  the  castle,  let  the  conse- 
quence be  what  it  would  to  the  inhabitants,  it  it 
obvious  it  was  not  iu  their  power  to  make  their 
orders  effectual.  What  force  had  they  to  com- 
pel the  inhabitants  to  a  scheme  so  destructive  to 
themselves.'  The  volunteers  had  already  dis- 
armed themselves,  and  so  could  be  of  no  use 
for  that  purpose;  the  city  regiment  had  also 
given  up  their  arms  to  the  castle ;  the  trained' 
bands  were  the  burgesses  themselves,  who  bad 
their  wives,  their  tarnilies,  and  most  of  tbeia 
the  bulk  of  their  properties  in  town,  which  they 
were  quite  averse  to  expose  to  destruction  by 
such  a  measure  :  and  the  only  tbrce  the  ma- 
gistrates bad  io  compel  them,  was  the  compapy 
of  the  town-guard,  who,  if  tbey  bad  been  dis' 
posed  to  obey  at  such  a  juncture,  could  very 
soon  have  been  tied  neck  and  beet  by  one  hun- 
dredth part  of  the  inhabitants. 

And,  Sdly,  It  is  proper  to  consider,  in  this 
case,  the  uncertainty  or  the  situation  to  which 
the  magistrates  and  council  were  reduced, 
during  the  last  and  most  distressing  scene  of 
this  unlucky  affair ;  sometimes  terrified  with 
the  immediate  approach  of  the  rebels,  at  other ' 
tiroes  encouraged  with  some  prospect  of  relief. 
Even  towards  the  end  of  this  period,  there  were 
some  hopes  of  the  return  of  the  dragoons; 
Mr.  Drummond  and  Mr.  Groset  had  gone  in 
quest  of  them  :  nor  was  that  expectation  quite 
over  in  the  meeting  of  th^  council,  until  they 
heard  the  rebels  had  entered  the  town.^  Had 
the  dragoons  returned  to  the  city,  and  animated 
the  people  in  its  defence,  the  charge  ap^inst  the 
pannel  then  would  have  been  inverted,  why  did 
he  send  up  the  arms  to  the  castle?  Why  did 
he  carry  them  out  of  the  way  when  they  might 
be  instantly  wanted  for  defence  of  tl^e  town, 
and  the  near  approach  of  the  rebels  made 
a  moiVient's  delay  of  gicat  consequence?  and 
tlie  citation  mi^ht  have  been  adduced,  which 
is  misapplied  m  the  present  case,  **  duod 
puncto  saepe  teniporis  maximarum  rerum  occa* 
sioues  amittuntur." 

Such  was  the  unlucky  situation  of  the  go- 
vernors of  this  city  at  that  time,  that  it  would 
appear,  by  what  has  since  happened,  it  was  im* 
possible  they  could  escape  accusation ;  the  event 
must  make  them  criminal,  however  wtW'f^^^* 
tinned  their  conduct  might  he.  B<ft  their  an* 
swer  is  good,  that  no  law,no  custom,  requires 
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the  iahiMttttf  of  My  place  lo  exfnst  fficir 
href,  the  boMiir  of  th^k  whret  and  mmghters, 
and  alt  tbat  tbey  h«Te  dear  to  them  in  tlie  world, 
to  the  forj  of  an  incensed  enemy,  in  order  to 
keep  artis  ont  of  their  possession.    The  law  of 
humanity  forMcIs  it.    That,  in  thia  case,  had 
the  ina!,nstrates  Iteen  so  n)inded,  it  was  not  in 
their  power  to  <^mpel  the  inhabitants  to  comply 
with  it :  besides,  that  the  vacillant  and  uncer- 
tain state  in  which  matters  tiieti  stood,  made  it 
verj  floabtliil  whether  it  was  proper  to  hare 
deae  h  or  not  ^    and,  in  doobtfiil  caaes,  it  is 
aspiast  oomtfioft  justice  to  accuse  or  punish, 
becaine  of  the  ftAer  event. 
.  These  answers  wooM  haye  been  ^ood  to  the 
ma^raies  awl  council  had  they  b^n  bron^it 
to  the  bar  to  answer  for  rejecting  auch  proposal 
as  the  Kbel  here  aiipposea :  ther  are  all  equally 
competent  to  the  Prof  ost,  with  this  additional 
one,  that  he  is  only  one  member  of  their  body, 
ondcaoBot  be  aoeoaDiable  for  omitting  what  the 
cmioci)  did  net  think  prbper^o  enjoin  him,  had 
tliej  erer  ao  much  erred  in  their  judgment. 

It  weuld  have  sounded  very  oddly  in  the 
Mra  of  the  world,  if  the  generals  in  tne  castle 
had  been  brought  on^er  prosecution,  because 
they  sen!  to  lbr<>id  the  imilinr  of  the  cannon, 
Arbecaaso  they  did  not  send  a  party  to  seize 
the  borghera^  arms  upon  the  message  already 
netilioned:  It  is  be4ievei(  the  whole  nation 
wooM  bate  been  anased  at  such  a  prosecution. 
And  yet,  with  great  auhmlsslan,  there  is  a  dlffe- 
venee  betwixt  that  and  the  present  case :  the 
fenerala  mn  no  riaque  by  sending  parties  to 
exeeate  any  tbing  of  that  nature  within  the 
town ;  as  little  did  their  paities,  or  the  garrison 
uodev  their  charge :  but  the  danger  to  the  in- 
Itabitants^  who  were  comnutted  to  the  care  of 
<h<  ma^ralesy  was  but  too  apparent,  as  weN 
H  too  mimineiit,  to  be  despised  Inr  any  set  of 
men,  who  were  as  destitute  of  defence  and  re« 
lief  IS  tbey  were  at  Uiat  time. 

And  the  pannelwill  be  forgiven  to  say,  that, 
if  the  whole  serlea  of  his  coiHlnety  from  the  be-> 
i?i&DiRg  to  the  end  of  these  transactions,  shall 
i«  considered,  there  will  appear  as  little  reason 
to  sospect  him  ef  any  bad  intentroa  in  this  case, 
t*  any  other  sulject  within  thefcingdom.  The 
Court  has  already  obserf  ed,  that  the  pannel  of 
bis  own  aoeord  ordered  all  the  ammunition 
that  was  in  the  tow»*s  magazine  to  be  carried 
to  the  castle  souke  days  before  the  rebela  ap- 
proached, and  that  he  eatned  eteeote  this  order 
^  paaetnallv,  that  it  waa  necessary  afkerwards 
to  send  to  the  castle  fbr  what  waa  wanted  for 
the  iervice  of  the  town.  It  has  also  appeared 
^ot^  averse  he  was  to  bring  arras  down  from 
the  eastie,  when  the  rebela  were  on  their  ap- 
proach to  thed^,  unless  he  had  the  highest 
|>robabilfty  thattftey  were  to  be  nsed  in  a  pro- 
per manner ;  and  that  aoeordkigly  he  refused 
the  offer  nnde  Uf  the  secretary  at  war,  on  the 
pari  of  the  general,  to  send  back  the  arms 
^hich  bad  bAn  retamed  by  the  Tolnnteeraand 
<^»ty  regiineais,  for  this  reason,  that  he  did  not 
8«e  a  guod  diapoaitloQ  in  the  inhabitants  at  the 
^e,  to  defend  the  eitr;  and  therefore  was 
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afraid  the  arms,  if  sent,  mig;^ht  p(issibly  fa)]  info 
the  rebels'  hands.  How  unjust  theto  wocrld  It 
he,  alVer  such  evidence  of  the  panneFs  mtcef 
and  oprtght  dispc>5<>tton  m  this  miftter,  to  sits- 
pect  him  of  a  bad  intention,  because  he  did  not 
enforce  an  order  upon  his  fW  low -citizens, 
which,  ff  obeyed,  might  have  mrolred  them  in 
misery  and  ruin,  and  which  it  %yas  not  in  his 
power  to  comftel  them  to  ohevi  •nd  which  i^ 
stated  by  his  accusers  as  proposed  to  the  coun- 
Cff,  to  which  he  was  subject,  and  ia  not  alleged 
to  have  been  by  them  approved  or  authorised? 
The  last  Article  of  this  libel  is  full  as  extra- 
ordinary as  any  of  the  rest,  viz.  ''Thjt  by 
occasion  of  the  several  it)stances  of  misbe- 
havionr  abore  recited,  it  came  to  be  very  noto- 
riously known,  that  he  was  highly  f'aolty  and 
negligent  in  the  execution  of  his  office,  aiid  t6 
be  farther  violently  suspected  and  betleved* 
aittongat  the  faithful  subjects  in  that  crttr,  that 
he  was  secretly  in  the  interest  of  the  preten- 
der, b^  reason  of  the  nnifurmity  of  his  be- 
haviour, discovering  a  constant  unwillingness 
or  backwardness  to  provide  far,  or  heaiHify  pro- 
secate  the  measured  that  were  in  a  manner 
foit^  upon  him,  in  order  to  the  defence  of 
that  city ;  at  a  time  when,  if  he  had  observed 
a  contrary  conduct,  there  was  at  least  a  high 
probability  that  the  city  might  have  been  pre- 
served from  falling  into  the  hands  of  the  re* 
bels." 

But  it  is  hardly  necessary  to  make  any 
additional  answer  to  this  Article,  after  what  has 
been  already  observed.  It  is  hoped  it  is  ap- 
parent to  the  Court,  that  none  of  the  instances 
recited  in  this  libel,  were  they  true,  as  most  of 
them  are  not,  could  infer  any  degree  of  mis- 
behaviour asainst  the  pannel :  That  his  con- 
duct, from  the  beginninsi:  to  the  end  of  thes^ 
transactions,  has  heei)  uniform  in  the  faithful 
execution  of  his  duty :  and  that,  from  firs^  to 
last,  he  never  shewed  any  umrrilingness  ot 
hatekwardne^s  to  concur  in  any  measure  that 
could  tend  to  the  service  of  the  govemmetit, 
but  contributed  more  to  forward  such  measures, 
of  his  own  free  motive  and  accord,  than  can 
be  pretended  to  have  been  done  by  any  who 
may  be  pleased  to  entertain  suspicions  ot  biflof, 
or  by  alt  of  them  put  together. 

It  eaiinot  however  escape  obserfation,  thai 
it  is  an  onusoararticle  in  a  crlmhial  libel,  that 
a  pannel  is  '  violefitlvsuspected|  by  others  lb 
have  been  guilty,  ^he  suspicion  of  othenl 
can  never  infer  guilt,  nor  evidence  of  gulHi 
against  any  man  Whatever,  thongh  the  sinister 
views,  which  gare  rise  to  those  a/fected  sos^ 

Kicions,  had  not  been  so  apparent  as  tiiey  are 
I  the  present  case. 

And,  with  submission,  it  is  no  good  aaswct 
that  ia  made  to  this  in  the  pursuers  Infbrma* 
t9on,  That  although  they  should  have  carried 
their  suspicion  too  far,  in  believing  the  pannel 
to  have  heAi  io  the  secret  interest  of  the  Fve^ 
tender:  ^<  yet  still  their  entertaining  such  ap^ 
prehensimt  or  belief,  iaone  demonstration,  sup- 
posing that  they  had  carried  their  conclusion 
too  far,  that  hlh  cotfdaot  Was  ttot  tuch  as^  ha^t 
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.«anie  a  atthfiily  Yigilaot,  and  zeailoat  magi*- 
trate  on  that  occasion :"  for  an  apprehension 
.fuanded  upon  sospicions,  at  drat  raised  from 
indirect  YtewB«and  thereafter  artfully  propa^ 
gated,  and  more  easily  spread  tbrou|;h  the 
ferment  of  men's  minds,  during  the  times  of 
distraction,  can  never  be  either  demonstration 
or  efidence  of  any  thing,  other  than  the  bad 
origin  from  which  they  at  first  proceeded.  Nor 
is  It  fair  to  kiy  any  stress  upon  them  at  all, 
when  it  appears  ttiey  have  been  carried  the 
length  of  false  and  injurious  conclusions ;  the 
same  disposition  which  has  been  violent  enough 
to  carry  them  that  length,  is  to  be  presumed  at 
first  to  have  gtcen  rise  to  them.  The  pannel's 
conduct  speaks  for  itself,  and  stands  Touched 
by  notorious  tacts,  which,  independent  of  the 
;iuspiciun8  either  of  the  wicked  or  of  the  cre- 
dulous, demonstrate  him  to  hare  acted  a  faith- 
ful part  in  the  execution  of  his  office,  vigilant 
and  sEcaloos  for  the  safety  of  the  town,  and 
careful  of  the  welfare  of  its  inhabitants,  of  whom 
be  had  the  orersight  in  those  unlucky  times. 

And  it  is  truly  surprising  it  should  be  al- 
ledged,  *'  That  if  the  pannel  had  observed  a 
contrary  conduct,  there  was  high  probability 
that  the  city  might  have  been  preserved  from 
falling  into  the  hands  of  the  rebels,  or  that  it 
fell  into  their  hands  in  a  very  strange  and  sns« 
picioos  manner,  on  the  morning  of  the  17th 
September  1745  ;"  when  it  is  as  plain  as  sun- 
shine, from  the  fiicts  already  set  forth,  and 
which  are  notoriously  known  to  be  true,  that, 
without  the  interposition  of  a  miracle,  it  was 
impossible,  as  circumstances  then  stood,  that 
this  town  could  miss  to  fall  into  the  hands  of 
the  reliels  upon  the  17th  September  1745.  It 
is  notorious,  that  the  dragoons,  and  all  the 
military  force,  had  then  lefC  the  town;  that  the 
volunteers,  before  that  time,  had  thought  fit  to 

five  up  their  arms  to  the  castle;  that  the 
Idinburgh  reginieut,  which  was  then  hardly 
one-third  full,  and  the  men  only  raised  a  few 
days  before,  had  also  given  up  their  arms ;  that 
the  burghers,  or  trained -bands,  declined  to  go 
up  and  ex{>ose  their  lives  in  keeping  out  tBe 
walls,  when  the  military  had  wholly  deserted 
them ;  and  they  had  now  understood,  by  re« 
peated  threatenings  from  the  rebels,  that  any 
man  that  appeared  in  arms  would  be  put  to 
death.  The  Conrt  has  already  heard  the  pains 
which  was  taken  by  the  pannel  to  animate  all 
)bese/different  sets  of  men  in  the  defence  of 
the  city,  and  the  success :  and  when  such  was 
the  case,  where  was  there  any  probability  that 
the  town  could  stand  out  against  an  army  of 
half  the  number  of  the  rebels*  or  where  is 
there  any  thing  strange  or  suspicious  in  the 
rebels  becoming  roasters  of  the  town,  when  it 
was  thus  deserted?  Was  the  pannel  to  go  up, 
with  as  tnany  of  the  company  of  the  town 

Sard  as  were  able  to  stand,  after  the  fatigues 
.  sv  had  undergone  for  two  days  before,  and 
make  head  against  this  body  of  rebels?  Or,  if 
he  had  attempted  it,  would,  the  inhabilanU  have 
permitted  the  town  to  have  been  stormed  and 
%«9ked,  which  behoved,  in  such  %  case«  to  hap- 


pen in  leas  than  an  hour?  It  aeema  evident, 
that,  in  such  a  concurrence  of  circumstanceB, 
nothing  could  save  the  town  from  being  tskeo, 
unless  it  bad  pleased  Providence  to  strike  the 
rebels  with  such  dismay  and  terror,  as  many 
were  then  unluckily  struck  with,  whose 'duty  it 
was  to  have  opposed  them. 

The  pursuer  is  pleased  to  ask,  '<  Why  did 
the  pannel  advise  with  the  inhabitants  ?  Why 
did  be  give  way  to  a  general  meeting  ui  tM 
church  ?  Why  did  he  not  order  them  to  keep 
within  doors  ?  Why  did  he  not  advise  with  bis 
fellow- uMgistrates  and  coimcillors^  or  with  the 
chief  officers  of  the  volimteers,  and  deiiberats 
with  them  upon  the  supposed  change  of  cir- 
cumstances ?  And  if  in  such  council,  it  had  been 
debated  and  resolved,  by  plurality  of  voices,  to 
be  impracticable  or  inexpedient  to  persist  any 
longer  in  the  measure  of  defending  the  dty, 
that  resolution  noight  have  justified  or  ac- 
quitted him;  but  that  nothing  of  this  kind  is 
alledgetl,  and  thereby  lie  has  taken  the  whole 
upon  himself." 

But,  with  great  submission,  it  is  a  little  sur- 
prising these  questions  should  be  asked,  after 
the  notoriety  of  the  facta  already  stated.  It  is 
certain  fact,  nor  is  the  contrary  allegdl  in  tbs 
libel,  that  the  pannel  acted  in  this  wbolt 
matter  in  concurrence  with  his  fellow-magis- 
trates and  councillors.  It  cannot  be  said,  tost, 
from  the  beginning  to  the  end  of  this  affair,  bt 
ever  oppos^  or  over-ruled  them  in  any  ooe 
article.  The  officers  of  the  volunteers  were 
also  consulted  with,  and  your  lordsliips  have 
heard  what  accounta  they  gave  the  pannel  of 
the  disposition  of  their  men  with  respect  ta  ibe 
defence  of  the  town ;  and  that,  in  ooDie* 
quence  of  this  disposition,  their  arms  were  sD 
given  up  soon  after.  The  fiannel  ordered  tbs 
inhabitanto  to  keep  within  doors,  and  caosed 
the  drum  to  go  round  for  that  purpose :  but 
what  force  had  he  to  compel  them  ?  Nomben 
of  instances  are  to  be  found  in  history,  where 
considerable  garrisons  have  been  forced  by  tbe 
inhabitauta  to  surrender  a  town :  and  here  it  it 
made  a  ground  of  acct:sation  against  the  panoel, 
that  he  was  not  able  to  over-awe  the  inhabitants 
of  this,  populous  city,  when  he  bad  no  other 
assistance,  either  to  defend  the  town,  or  to 
keep  them  in  awe,  but  such  as  bad  been  taken 
a  few  days  before  from  among  themselves,  sod 
who  were  all  equally  impressed  with  the  sann 
terror  of  tbo  rebels,  and  oelief  of  the  imprac- 
ticability of  making  an  efi*ectual  defence. 

It  is  apparent  the  pannel  did  all  that  any 
man  could  do  in  the  like  sitnatioa :  he  tried  to 
animate  the  people,  sent  for  the  civil  officers  of 
the  crown  for  advice,  and,  when  he  found  tbey 
had  withdrawn,  which,  whatever  floss  tlM 
pursuer  may  think  fit  to  put  upon  it,  is  an  evi- 
dence of  their  judgment  that  the  town  coald 
not  be  defended,  he  sent  for  the  best  adri^ 
and  assistance  he  could  get,  and  never  parted 
with  the  gentlemen  of  the  council,  nor  in  soy 
thing  controuled  their  advice,  until  the  end  of 
the  transactions  now  in  question  •'  and  tbere« 
fore«  according  even  to  the  dodfino  laid  dovra 
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bj  the  pnrsaer,  bis  conduct  fmlls  to  be  jostified ; 
lor  it  cannot  be  tboogbt  material,  tbat  there  are 
Booiumtes  of  the  toWn-coanoil  or  committee 
remarked  in  the  record  after  the  13th  or  14tb 
ef  September.  The  two  following  da^s  were 
too  moch  crowded  with  the  many  ranous  and 
important  transactions  above  set  forth,  which 
sacceeded  one  another  every  moment,  to  take 
down  minutes  regularly  in  writing :  but  still  it 
is  suflkient  for  the  pannel  to  say,  that  it  neither 
is  nor  can  be  pretended,  tbat  in  any  one  parti- 
cular he  controoled  or  over^ruled  the  opinion 
of  the  committee  or  the  council . 

In  order  to  give  a  mater  colour  to  the 
charge  against  the  pannel  in  this  case,  the  pur- 
suer endeavours  to  represent  the  office  he  was 
possessed  of  in  this  city,  as  superior  and  inde^ 
pendent  of  the  rest  of  the  magistrates  and 
town  -  council :  tbat  he  is  the  high -sheriff, 
colonel  of  the  trained-bands,  city  guard,  &o. 
and,  in  a  word,  that  the  whole  government  and 
defence  of  the  town  was  solely  devolved  upon 
him.  From  which  it  is  inferred,  that  he  must 
be  answerable  for  all  miscarriages,  as  if  there 
Ji ad  been  no  other  magistrate  or  authority  in 
the  town  but  what  was  lodged  in  himself. 

fint  the  pannel  is  at  a  loss  to  discover  upon 
what  authority  the  pursuer  builds  this  absolute 
power  he  thinks  fit  to  vest  in  the  Lord  Provost 
<if  this  city ;  for  it  does  not  seem  to  have  any 
foundation,  either  in  the  ancient  laws,  or  in  the 
late  regulations  laid  down  by  bis  present  ma- 
jesty with  respect  to  the  defence  of  the  town. 
]iy  the  common  law,  as  well  as  the  statutes  re- 
lative to  these  matters,  the  whole  magistrates 
are  considered  to  have  an  equal  concern  in  the 
government  of  the  burgh.  So  says  the  sta- 
tute, Ja.  4,  pari.  6,  cap.  87,  and  Ja.  6,  pari. 
18,  cap.  17,  which  <*  forbids  all  persona,  of 
wlMtsoever  rank,  to  convocate  or  assemble 
tbenselves  without  due  intimation  to  the  pro- 
vost or  bailies  of  the  burgh,  and  their  licence 
obtained  thereto ;  and  onlaius  the  inhabitants 
of  the  boroughs  to  assist  and  concur  with  the 
magistrates  and  officiars  for  settling  the  said 
tumults  and  turbulencies,  and  pubisbingftbe 
•atbors  thereof.'*  And^  as  far  as  the  pannel 
knows,  the  other  magistrates  have  >a  toint 
rifl^t  to  concur  with  the  provost  in  every  thing 
mating  to  the  government  of  the  borough. 

It  is  of  no  moment  to  the  present  question, 
that  the  provost  is  in  use  to  sit  on  trials  as 
high -sheriff;  for  it  is  not  alleged  that  he  acted 
an  V  thing  in  that  capacitv  in  the  matters  now 
ctfled  in  qnestioo  before  the  Court 

It  is  true,  that,  by  the  act  of  parliament  es- 
lablishiii|g  the  company  of  the'ci^-guard,  the 
provost  is  appointed  captain  of  it ;  and  he  is 
also  the  commander  of  the  city  trained-bands, 
as  being  the  first  magistrate  in  the  town :  but 
■till,  in  these  commands,  he  has  no  absolute 
power^  but  is  subject  to  the  directions  of  the 
cooneal. 

And  so  it  was  also  regulated  by  the  siffn- 
manaal  granted  by  his  majesty,  in  September 
1745|  anthorizing  to  levy  this  regiment  for  the 
tiafeiica  ofiha  city.-  It  is  appointed  to  ba 


under  the  direction  of  the  lord  provost,  magis- 
trates and  town- council  of  Edinburgh ;  and 
the  magistrtites  and  council  did  accordingly 
take  the  direction  of  it  iuto  their  hands ;  and 
though  they  paid  the  oomplimeDt  to  the  Pro- 
vost, to  name  him  colonel  of  the  regiment,  yet 
,  it  was  in  their  power  to  turn  him  out,  and  name 
another,  when  they  thought  tit ;  and  the  no« 
mination  bears,  that  be  was  to  conduct  and 
direct  the  regiment,  and  the  officers  who  should 
be  named  to  command  under  him,  as  the  coun- 
cil should  think  proper ;  and  therefore,  in  this 
military  capacity,  he  acted  under  the  direction 
of  the  town- council,  from  whom  his  authority 
proceeded.  It  is  humbly  submitted  to  the 
Court,  how  far  it  is  at  all  congruous  to  single 
him  out  in  a  trial  of  this  kind,  when  it  neither 
is  nor  can  be  alleged,  tbat  at  any  time  he  ever 
varied  from  or  opposed  that  direction. 

In  the  Information  on  the  other  side  it  is  ob« 
served,  **  That  notice  was  taken  by  the  pannePs 
counsel,  that  he  was  possessed  or  a  ver^  large 
property,  consisting  of  a  stock  of  wmes,  at 
Leitb,  but  that  it  did  not  appear  whether  they 
intended  to  mention  it  as  an  ai^ument  to  evince 
the  panners  sincerity  in  desiring  to  keep  the 
rebels  at  a  distai^ce,  or  as  an  excuse  for  bis  not 
opposing  them  wKh  vigour  and  zeal,  lest  he 
might  be  hurt  in  that  part  of  his  property.*' 
And  upon  this  some  insinuations  are  thrown 
out  that  might  have  been  spared. 

But  it  was  not  easy  to  misapprehend  the 
meaning  of  the  pannePs  counsel,  in  the  men- 
tion they  made  of  the  large  property  he  was 
possessed  of  in  this  country,  .which  was  no 
ways  particularly  referred  to  the  wines  at 
Letth,  which  makes  but  a  very  small  part  of 
it,  but  principally  to  his  personal  estate,  and 
debts  due  to  him,  to  a  great  exteut,  by  many 
gentlemen  in  the  couutry ,  which  could  not  fail 
to  suffer  considerably  by  such  a  convulsion  as 
must  hsppen  when  a  rebellion  arises  in  a 
country.  This  was  overly  mentioned  by  the 
pannel  s  counsel,  as  a  circumstance  that  made 
It  improbable,  tbat  any  gentleman  of  common 
sense,  in  this  situation,  would  deserve  the 
censure  thrown  out  in  the  libel,  of  secretly 
abetting  such  disorders ;  but  tbepannel^s  coun- 
sel gave  no  handle  for  drawing  the  other  in« 
ference  here  insinulited,  which  b  so  injurious 
to  the  pannel's  conduct,  and  so  diso^eeable  to 
his  character.  His  conduct  stands  m  no  need 
of  such  excuses ;  it  will  stand  the  test :  he  has 
not  shewn,  by  any  thing  that  has  ever  passed  iu 
this  affair,  that  he  put  an  over-value  either 
upon  his  life  or  his  property,  when  his  duty 
came  in  competition.  The  wines  were  of 
little  moment  in  respect  of  the  other  risques  he 
behoved  to  undergo  upon  such  general  distress 
of  his  country  \  and  it  is  unjust  to  insinuate 
any  snspiciMU  of  such  low  motive,  when  it  ie 
apparent  he  has  given  no  ocl»sion  for  it  from 
any  part  of  his  conduct,  however  strictly  and 
rigorously  examined. 

The  pursuer  is  pleased  to  argue,  **  That  the 
facts  here  charged,  if  done  doUno  anmo^  would 
have  amooatea  to  high-treasoo  \  and  there^ 
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fore  it  is  a  great  lenitjr  that  the  panoel  it  only 
pursiiecJ  for  roisbeliaviour ;  and  cilaticmt  are 
brought  from  sir  Mutthew  Hale,  to  proTe  that 
the  delif  eriDti^  up  the  king's  castles  to  bit  eoe- 
lilies,  through  treachery,  bribery,  &c.  is  high- 
tressoo ;  ana  from  iBrodius,  to  pro? e  that  neg- 
ligence in  public  officers  may  be  sercrely 
puDisded./* 

But  the  pannel  has  little  occasion  to  trouble 
tlie  Court  with  enlargiog  upon  these  aotbori- 
ties,  because  he  cannot  discover  they  have  the 
least  conneciiun  ivith  the  present  case :  be  has 
no  occasion  to  dispute,  that  the  delivering 
lip  the  king's  forts  to  enemies  or  rdiels  is 
liigh -treason  ;  or  that  wilful  &o!ts  and  neg> 
lects  in  public  officers  may  be  punished :  But 
it  is,  nevertiieless,  equally  trne,  that  when  a 
fort  is  taken  by  a  superior  force,  which  could 
not  be  resisted,  there  is  no  crime  at  all  in  the 
pise:  Nay,  in  the  very  page  ouoted  in  the 
pursuer's  Information  from  sir  Matthew  Hale, 
vol.  1,  p.  16a,  it  is  laid  down  as  a  rule, 
That  if  a  subject  should  swear  fealty  to  the 
king's  enemies,  if  it  is  done  for  fear  of  his  life, 
and  he  returns  as  soon  as  he  can  to  his  alle- 
giance, he  is  not  punishable.  It  is  iucumbent 
on  the  pursuer  to  reconcile  with  this  authority 
that  4iart  of  the  charge  which  is  so  much  in- 
sisted on  in  this  case,  and  to  shew  haw  the 
same  law  that  excuses  a  direct  adherence  to 
the  king's  enemies,  when  compelled  by  fear  of 
death,  can  punish  the  leaving  arms  to  fall  into 
their  hands,  when  compelled  by  the  same  terror; 
or  can  punish  an  omission  to  give  an  order  to  ab- 
stract them  in  such  circumstances,  which  is 
the  charge  laid  in  this  libel. 

The  paunej  shall  not  dispute,  that  it  is  a  le« 
Bity  to  prosecute  fur  a  lower  crime,  when  a 
higner  is  incurred ;  but  be  must  be  foigtveo 
to  think,  That  does  by  no  means  apply  to  his 
case,  and  that  the  hardships  be  has  sufiered 
are  of  a  pretty  siogular  nature :  That;  afler 
having  lived  so  long  in  the  world  with  an  ir- 
reproachable character,  and  served  his  <yMin- 
try  ia  parliament  with  an  entire  reputation, 
remote  from  every  sinister  view,  and  thereby 
deserved  the  esteem  of  his  constituents,  as  a 
mark  of  which  they  conferred  on  him  the  of- 
fice of  chief  magistrate  of  this  cjty  :  That,  be^ 
qiuse  he  had  tlie  misfoitune  to  see  his  country 
involved  in  public  confusions  before  the  end  of 
his  administration,  and  the  city  irresistibly  over- 
powered by  lawless  force,  after  aU  the  precau- 
tions he  bad  taken  to  prevent  it,  the  imdice  of 
his  enemies  should  have  so  far  prevailed  against 
him,  as  to  bring  him  under  a  suspicion  of  guilt, 
and  aul^t  him  to  the  heavy  sufferings  he  has 
already  undergone:  And  now,  when  after  the 
i^ictest  scrutiny  and  inquisition  into  his  490IH 
duct  Sor  above  twenty  meoths  past,  the  charge 
q^ pears  fully  drawa  out,  the  bulk  of  it  con- 
sisU  of  supposed  onouasione,  or  errors  in  point  of 
qonduct,  which,  if  ihe  ooiHrary  sUps  bad  been 
taken,  might  have  been  eqiially  fbttsd  &«k 
withi  as  the  event  turned  out ;  and  the  twa  Ar- 
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do  traly  resolve  ijile  na  «iore  but  that  he  wu 
not  able  lo  keep  out  the  town  when-  all  aaitt- 
ance  had  deserted  him,  nor  to  prevail  with  the 
iphabitants  lo  secrete  their  arms,  when  they 
were  under  the  immediate  terror  of  their  lives. 
These  things  he  hopes  will  not  be  iraputeil  to 
him  as  a  crime,  but  that  he  will  be  relieved 
from  all  farther  hardships  by  your  lordibips' 
juatiee,  in  dismissing  tlie  Ubel  as  irndevaati 
and  assoiljfiog  him  from  this  prosecution,  la 
respect  >iheA'eof,4ec«        .  Jabibs  Fauhjsom. 

Upon  the  31st  Jofy  1747,  the  diet  was  ad- 
journed tiir  31onday  the  3d  August  thereafter, 
and  upon  that  day  the  diet  waa  fhrther  ad- 
journed till  lliursday  the  6th  of  that  osoutb. 

^1  ■  ■■■■ 

Curia  Justiciars  S.  D.  N.  Regis,  tenia  io 
uova  Sessionis  Domo  Buijgt  de  Edinburgb, 
sexto  Die  Mensis  Augiftti  1747,  per  do- 
bilem  et  poteutem  Priocipem  ArcbiDalduin 
Ducem  de  Ar}>yll  Justiciarinm  Gene- 
«a1em,  et  honorabiles  Tiros  Magistros 
Alexandrom  Fraser  de  Slrichen,  Patri- 
cium  Grant  de  £Ichies,  Carolum  Aresluoe 
de  Tiowald,  et  Hogooem  pa1rymi)le  de 
Drummore,  Coufimissiooarios  Justiciarit 
diet.  S.  D.  N.  Itegis. 

Curia  legitime  aflkmato. 

Intran* 

Archibald  Stewart  of  the  ci^  of  Edinborgh» 
merchant,  and  late  lord  provost  of  the  taid 
city,  panneL 

Indicted  aud  accused  as  ia  the  former  te* 
dertint. 

The  Lhrd^i  aAer  aiguing  «fon  the  Libel  aid 
Infornaatioas  proooanced  the  following  Inltf* 
kxuion  '*TbeLords Justice GeBeral,aodCoa* 
missioners  of  Juslidlary,  having  eoosidsred 
the  crimiaal  hbel  pursued  at  the  uMtiane  « 
William  Grant  ot  Pfestoagraoge,  oq.  ^ 
Qi9^ty's  advocate,  for  his^najesfts's  talereil* 
against  Archibald  Stewart,  of  tbeoty  of  fidin- 
burgh,  merchant,  and  late  lord  proveet  ef^ths 
saia  city,  panuel,  with  the  fMTgoing  dekaia 
tliereu|)on,  they  find  it  relevabt  to  mlir  tb* 
pains  of  la;w,  that  the  paonel,  at  the  lime  sad 
plaoe  libelled  beiag  then  lord  proveet  of  the 
city  of  Edidbucgb,  will«11y  aeglecfted  to  pv* 
sue  oij  wilfttUy  opposed  or  ebetmoted,  when 
proposed  by  others,  auoh  mijeeurfs  as  wars 
proper  or  neoessary  for  the  i^Smcf  af  tbesiiy 
agiioet  the  rebels,  ia  te  instaaeea  IMM^ 
so  much  of  them  as  do  sBsawnt  to  each  wid 
negleot;  and  find  it  relevaal,  as  aforasaid,  i^ 
paratim^  That  the  firalodn  and  bayenett  e^- 
kmging  to  the  eity,  or  the  eaaiian  meanled  « 
the  oity  walla,  foil  into  the  hands  of  the  leWi 
thii>ugh  the  wUful  negleet  of  the  eaid  paanel  ^ 
or  that  ha  fefmed  or  daeliaed  lo  iaka  prop? 
meannroe,  when  required  or  demanded,  wwcfc 
were  in  his  power,  for  securing  or  '••'■jl 
usetoitiithet^bela  tlkBeddaff«M2  And  JP^ 
rekvaot  aa  aforesaid,  ail  sncb  a«la  ^Cf^V" 
upon  tlwpMi^  by  the  tthd,  whMithaU Jf- 

IKftrloheffebacn  wputc  ew«bt  ^w>  ^  '"^ 
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and  which  dM  fMoifefltly  teiid  to  the  preteul* 
iDg^  %T  weakeimig  4be  «lciv«c«  of  Ihe  cHy,  or 
the  thcilitatinff  ibo  rebeig  gettinr  pOMuwioa 
tfaereot',  or  tbeir  oeiub^  the  mibs  thereati.  0«t 
allevr  tlie  peaoel  to  pitMre  «U  IhoUi  oad  cinB«i»» 
ounces  alled^  io  hie  defence  for  diding  or 
ailef  ietiog  Ihe  cruiiet  choiigcd  opon  hhn  os 
above  fouml  reicTatit:  And  remit  the  pBoad, 
with  the  Ubei  as  tbund  releruit,  Io  the  kaoir* 
ledgfe  of  00  assise. 

(Signed,)  «<  AMYL^  I.  P.  D.» 

Thereafter  a  Bill  was  preseoted  to  the  said 
lords  for  WilUam  Grant  of  IVcstotigraiife, 
esqaire,  bis  majesty's  advocate,  hussblv  shew- 
iDlf,  That  where  he  broMgbta  crimkiaf  Kbdy  at 
his  instaoce,  before  tbeir  lordships,  ag;vBSt 
ArcfaibakI  Stewart,  esq.  Ute  Lord  lYovost  of 
fUhaborgh,  for  the  criaaes  of  oegieet  of  4iity 
add  mis^havioar  la  office,  as  more  foHy  cna- 
nserate  and  awDtioned  in  the  crimmal  libel 
raised,  aod  now  depeodhigr  at  his  inst—ce 
against  him  tberennsnt^  that  the  first  diet  for 
the  Provost's  compearaaoe  being  some  time 
ago  elapsed,  and  standing  by  adjowmnent  fixed 
from  former  diets  to  this  day;  and  Walter 
Oroset,  collector  of  the  customs  at  Alloa,  a  ma- 
terial witness  in  this  cause,  and  though  given 
4»ut  in  the  list  of  witnesses,  along  with  others, 
to  the  said  Archibald  Stewart,  being  not  then 
returned  from  London  to  Scotland,' though  daily 
expected,  Was  not  cited,  and  consequently  no 
execution  given  in  against  him  to  the  clerk  of 
court,  whereby  the  complainer  would  be  pre- 
judged for  want  of  his  evidence,  unless  tbeir 
lordships  provided  a  remedy:  That  the  fact 
^as^  Mr.  Groset  was  oat  of  the  kingdom,  at 
least  in  England,  and  did  not  return  to  Scot- 
land till  the  seventh  of  Julv  last,  when  the  war- 
rant in  the  crimiaal  letters  for  summoning 
witnesses  was  useless,  by  the  elapse  of  the  day 
to  which  they  were  thereby  directed  to  be  cited, 
which  was  the  third  day  of  the  said  month  of 
July ;  and  as  the  said  Archibald  Stewart  could 
<]nalify  no  loss  by  allowing  Mr.  Groset  yet  to 
be  cited,  and  that,  in  the  prosecutor's  appre- 
heoaioa,  it  was  no  ways  disaflfreeahle,  either  to 
law  or  praotice,  to  give  a  farther  wanrarot  for 
citing  the  said  Walter  Groset  to  any  short  day 
the|r  pteaaed  to  appoitit:  Therefore  praying 
their  lordships  for  lettera  of  diKgipnoe  lor  m«*- 
taaaiDf  the  said  Mr.  Waller  Gn&et,  aa  a  wit- 
mss  ia  the  said  eaoae,  in  cmmiioa  foras. 

-  Whieb  Bill  being  pehlfoly  taad  in  court,  Mr, 
Alexander  Lockbart,  as  counsel  for  the  panaeA, 
represented,  That  he  hadoopower  fimntbe  pan- 
ael  himself  to  oppose  this  Bill,  yet  as  it  was  new 
aad  oapneedeaiied,  and  wight  proirt  of  din- 
gefooa  GOBaeqaence  ip  after  triala,  if  eueh  a 
praeliee  was  iatrodiiced  in  tbia  court,  heihere- 
fore  obiected,  that  thia  BiH  ooaM  aot  aosr  pass, 
ta  fegaidv  that  by  the  coastMt  and  aoifom 
praatice  of  this  eoart,  aH  crhnnal  Mlere,  with 
tfav  eieuutions  against  the  party,  witneK^  and 
aesistra,  am  Mj^  ia  the  haade  of  theeleilcs 
ofcpavt  fortyeight  boars  at  leant  befonsthe 
tiial,  that  Ihe  |Mii«l  nay  haM>«i  offeytiiiiy 


to  aee  the  eadM,  aad  fiot  only  teisbjcift  agafaist 
the  forasality  thereof,  bat  lihewiae  io  prepcra 
himself  tb  prove  such  otjectioDi  as  be  may 
have  agamst  the  witnesoss  that  appear  to  he 
died:  That,  if  thv  practice  were  allowed,  it 
mightha  m  the  power  of  a  prisecator  to  piotraet 
aprocesifiwever;  he  might  ghre  a  list  of  lea 
thsntaad  witnesses,  aad  only  ret4m  cKecotioaa 
against  tea  of  these,  aad  every  ftow  and  thea 
drop  in  a  bill,  and  tell  the  lords  such  a  witness 
is  a  materiiti  witness,  and  therefore  must  be 
cited  i  and,  even  io  -the  midat  of  a  proof,  sup* 
posing  a  relevant  otjection  sustainM  against  a 
witness,  upon  account  of  an  informality  in  the 
eaeootioli,  a  prosecutor  has  aothing  Io  do,  hot 
to  atop  abort,  and  tell  the  hirda  thif  was  a  ma- 
terial witaess,  and  he  most  ba^  a  diligcnoefor 
citiag  him  of  aew ;  aad  it  was  eubmitlcd  to 
their  lordships,  whether  they  woBkl|:raBtsnch 
aa  eatraordinary  demaad  ;  aad  as  httfo  it  was 
hoped  they  would  oomply  with  the  present, 
which  was  akogelher  new  and  without  pre- 
cedent, and  might  prove  of  sach  dangerous 
consequence  in  genieral.   ~ 

The  Lord  Advocate  answered,  Tliat  though 
the  diligence  now  sought  was  new,  yet  it  was 
no  way»  uareasonsble  or  unjust ;  if  the  desire 
of  it  was  granted,  he  was  williag  the  paonel . 
be  indulged  with  a  convenient  t\me  for  prepar- . 
io^  himself  Iq  prove,  or  bring  any  obiectioas  he 
might  have  against  this  witaess ;  that  of  two 
H  emedies  tbe  easiest  was  to  be  chosen  :  for,  as 
Mr.  Groset  was  a  very  materal  witness,  either 
he  must  be  cited  in  this  way,  or,  if  the 
lords  should  not  judge  that  proper,  the  prsse- 
cutors  would  desert  this  diet,  and  raise  a  aew 
proswution,  which  would  protract  the  time; 
and  therefore,  as  the  pannel  could  be  no  ways 
prejudged  by  this  demand,  he  hoped  tbeir  lord- 
ships would  pass  the  Bill. 

**  The  Lords  JtisticcGeneral  aod  Ceroaas- 
sioners  of  Justiciary  having  heard  this  Bill,  as 
also  parties  aod  their  procurators  hino  inde  for 
and  against  granting  the  de«re  thereof,  as 
above,  they  refune  the  Bill. 

(Signed,)  "  AnoTL^  L  P.  P.»'  , 

His  M^esty 's  Advocate,  w  ra^eot  tbe  Imds 
have,  of  tliis  dale,  judged  it  not  oorapeteatia' 
.give  warrant  of  new  fur  citing  Walter  Grose^ 
collector  of  the  custoais  at  Alloa,  thoi^h  ha 
had  been  in  the  list  given  to  the  panneli  Ur. 
Stewart,  but  omitted  to  be  oiled  for  the  reasons . 
mentioned  iu  the  Bill  given  in  for  a  new  dili* 
gence  for  that  effect,  does  net  insist  agaioBt  the 
pannel  Archibald  Stewart,  *  pro  loco  et  teai* 
Ipore,'  reserving  power  afterwards  to  insist 
against  him  as  accords, 

(Signedt)  WiuiAii  GaAMT.  ^ 

<»  The  Lords  itistioe-CkmettI  and  Comnii'- ^ 
eMHiera  of  Jtttrtlciaty,  in  respect  his  majesty's' 
Advocate  dbeti  net  insisi  agaittst  tbe  said 
ArcMbaldBtewaft,  they  desert  the  'diet  agiiintrt 
liim,  and  diswiiss  htm  fntik  the  har,  Tsservntj^ 
Io  his  majesty 'a  advocate.to  itni^  iqgfafaist  hhn 

J         f signed^)  -sARwrix,  I.  P.  D.*  ' 
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Tberesfter  Mr.  Gilbert  Elliot,  •dfocate,  pro. 
letted,  that  the  said  Archibtld  Stewart  bad 
fulfilled  hb  bead  of  recognizaooe,  by  com* 
pearing  from  time  to  time  at  the  seteral  dieta 
of  court,  and  not  departing  this  oomt  without 
leave  thereof,  the  diet  being  now  deaerted,  and 
he  dismiat  from  the  bar,  that  therefore  the  aaid 
bond  waa  avoided ;  and  tberaaoon  took  inatra- 
meats,  in  the  hands  of  the  cleric  of  court. 


Proceedings  in  the  Second  Trial  of 
Ai^cHiBALD  Stewart,  Esq. 

Cuau  JusTiciARLB,  S.  D.  N.  Regis,  tenta  in 
novi  Sessionia  Oorao  Borp^ide  Edinburgh, 
vigesiroo  sexto  Die  Mensia  Octobris  1747, 
per  honorabiles  Viros  Hagistros  Alexan- 
drum  FrAser  de  Strichen,  Patricium  Grant 
de  Elchies,  Carolum  Areskine  deTinwald, 
et  Hugonem  Dairy mple  de  Drnmmore, 
Commissionarros  Justiciarii  diet.  S.  D.  N. 
Regis  (Lord  Strichen  Praess.) 

Curia  legitime  affirmata. 

Intran^ 

Arthibald  Stewart^  of  the  city  of  Edinburgh, 
merebant,  and  late  Lord  Provost  of  the  said 
city,  nannel, 

Indicted  and  accused  at  the*  instance  of  Wil- 
liam Grant  of  Prestongrange,  esq.  bis  majesty's 
advocate,  for  bis  majesty's  interest,  for  ttie' 
crimes  of  neglect  of  duty,  and  misbehaviour  in 
offices  and  places  of  public  trust,  and  the  vio- 
lation of  the  trust  and  doty  of  aucb  offices,  in 
manner  at  length  mentioned  in  the  criminal 
letters  raised  against  him  thereanent. 

N.B.  The  Libel  here  mentioned,  is  the  same 
with  the  former  Libd. 

The  Libel  being  openly  read,  Mr.  Archibald 
Stewart,  panoel,  craved.  That  before  he  should 
be  oblignl  to  plead  guilty  or  not-guilty  to  the 
libel,  he  might  b6  heard  bv  bis  counsel,  wlie* 
ther  or  not  he  was  obliged  to  answer  to  this 
iMCoad  libel  at  all? 

Mr.  Lackhart  for  the  pannel  then  insisted. 
That  now,  after  a  former  libel  had  beeu  raised, 
the  cause  debated,  informations  given  in,  the 
relevancy  determined,  and  an  exculpatory  proof 
allowed  to  the  pannel,  there  could  not,  accord- 
ing to  the  forms  of  the  court,  any  new  libel  be 
raised :  that  any  processes  of  this  kind,  that 
have  been  deserted,  and  of  new  prooecuted, 
have  been  always  considered  as  a  grievance 
upon  the  subject:  and  by  an  act  of  parliament, 
James  6,  pari.  6,  c.  78,  after  repeating  the 
many  grievances  occaaioned  to  the  subjects  in 
the  execution  of  criminal  libels,  and  dewrting 
of  diets  when  such  libels  are  executed,  the  act 
directs,  *'  That,  for  the  futore,  all  prosecutors 
ehall  find  caution  to  report  theur  letters  duly 
execute,  and  insist  in  the  parsuit  thereof,  until 
the  final  end  and  decision  of  the  same,  under 
the  penalty  m  the  act  mentioned."  That  how* 
cTtri  in  fivmer  raacti  tlio  crown-lawjen  have 


deserted  diets  before  pronouncing  any  rele- 
^^■uicy ;  yet  there  could  not  be  an  tostsDce 
shewD,  where,  after  a  rel^ancv  was  deter- 
mined, the  diet  had  been  deserted ;  and  if  that 
were  the  case,  it  might  be  in  the  power  of  any 
king's  advocate,  ftom  a  private'  grudge,  to  raise 
a  process  against  a  subject,  desert  the  diet,  raise 
a  new  process,  and  so  on  ad  infinitum ;  which 
would  be  equal  to  a  forfeiture  upon  the  party 
accused :  that  the  pannel  did  not  of  himself  in- 
tend to  make  this  objectbn,  but  was  aidvised  to 
do  so  by  his  lawyers ;  he  being  alwajrs  iin- 
willtng  to  form  any  objectioif  that  might  in  the 
least  condaoe  to  put  off  bis  trial.  At  the  same 
time  it  was  observed  by  his  lawyers,  that  it 
might  prove  of  dangeniua  coosequeoce  to  tbe 
lieges  m  general,  were  such  a'  precedent  al- 
lowed of ;  and  thereof,  at  the  same  time  that 
the  judgment  of  the  Court  was  demanded  upon 
this  question,  represented.  That  be  was  willing 
to  wave  the  objection,  provided  tbe  panoel  was 
reimbursed  of  his  expences  in  the  former  trial, 
to  shew  their  loitlships  that  Uie  gannel  wanted 
nothing  more  than  to  have  bis  cause  tried,  and 
bimsetf  vindicate,  by  a  full  trial. 

The  Lord  Advocate  answered,  That  the 
counsel  for  the  pannel  had  mentioned  no  law 
whereupon  to  found  their  objection ;  that  tbe 
practice  of  the  Court  has  been,  time  out  of 
mind,  to  desert  diets,  and  allow  of  new  prose- 
cutions ;  that  there  was  no  difference  of  de- 
sertin^i^  a  diet  before  or  after  the  relevajicy  was 
determined.  If  indeed  the  panuel  had  tboled* 
an  a&size,  then  he  might  have  had  ground  to 
object  against  a  trial,  and  to  complain  that  it 
was  oppressive.  That  the  desertiuff  the  diet 
formerly,  was  owing  to  the  panuel  himself, 
who  took  hold  of  a  trivial  objection,  against 
citing  a  witness  when  the  first  diet  of  com- 
pearance was  elapsed.  And  both  this  point, 
and  the  costs  acclaimed  by  the  pannel,  were 
submitted  to  their  lordships.  At  the  same  time, 
he  declined  entering  into  any  contract  with  tbe 
pannel  upon  tliat  head,  but  depended  wbollj 
upon  their  lordships'  determination. 

«<  The  Lords  Commissioners  of  Justiciary 
haviog  considered  tbe  foregoing  debate,  find 
the  pannel,  Archiliald  Stewart,  must  still  an- 
swer,  and  plead  Guilty  or  Not  Guilty  to  tbe 
present  libel,  notwithstanding  of  the  objectiso 
moved  for  him  thereagainat,  ariatng  fromwbat 
is  alleged  of  the  deserting  the  diet  in  the  former 
libd,  after  pronouncing  interlocutor  on  the  re- 
levancy thereof." 

(Signed,)       Albx.  Phaser,  L  P.  D. 

Thereafter  Mr.  Stewart  and  the  Lord  Advo- 
Tocaie  both  represented,  That  aa  tbe  defences, 
and  answers  thereto,  were  fully  pled,  and  cod- 
tained  in  tbe  iufbrroatMUs  up6n  the  former  bbel, 
and  were  the  same  they  had  now  to  offinr  to  lbs 

present,  they  agree  to  refer  themselves  to  tbt 

*  AnoldScoU  law4erm,  signifying apsrty 'a 
having  sixiod  trial,  till  tbe  jurors  did  iHdose,  or 
reton  their  verdict.    IWmrAftiisn. 
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said  InfonnatioDi,  without  inving  the  Court  or 
Ihentidves  any  fbrther  troafale.. 

Then  the  Coort  pronooneed  the  nine  Inter- 
locutor on  the  releraocj,  as  that  prononnced 
the  «th  August  last  on  the  first  libel ;  and  there- 
after continued  the  diet  till  next  day  at  eight 
o'clock  in  the  morning ;  and  ordained  narties, 
witnesses,  and  assizers,  then  to  attend ,  each 
under  the  pains  of  law. 


CcuA  JusTiciARi£,  S.  D.  N.  Regis,  tenta  lu 
novll  Sessionis  Domo  Burgi  de  Edin- 
burgh, vigesimo  sentirao  die  Mensis  Oc- 
tobris,  1747,  per  honorabiles  Vtros  Ma- 
^stros  Alexandrum  Eraser  de  Strichen, 
Patrictam  Grant  de  Elchies,  Carolum 
Areskine  de  Tiowald,  et  Hugonem  Dal- 

7rmple  de  Drummore,  Cooimissionarios 
usticiarii    diet.  8.    D.  N.  Regis.— 
(Lord  Strichen  Pneses.) 

Curia  legitime  affirmata. 

IntraiC  - 

Archibald  Stewart  of  the  city  of  Edinburgh, 
merchant,  and  late  Lord  Provoa  of  the  said 
city,  pannel,  indicted  and  accused  as  in  the 
former  sederunt. 

Folhas  a  List  of  the  Persom*  Names  and  De- 
agnations  who  were  cited  to  past  upon  the 
FanneVs  Assize : 

Sir  Charles  Gilmonr,  of  Craigmillar. 

Sir  Alexander  Nisbei,  of  Dean. 

WilUam  Vaird,  of  Newbytb. 

Sir  John  Inglis,  of  Craniond. 

Sir  Robert  Myreton,  of  Gojnr. 

William  Keur,  portioner  of  Drumsbeugh. 

John  Watson,  of  Muirhoose. 

John  Nisbet,  portioner  of  water  of  Lcith. 
^  John  Cochran,  of  Alderston. 

James  Dewar,  of  Vogrie. 

John  Preston,  of  Ooitod. 

George  Warrender,  of  firnotsfield. 

John  Sitriirht,  of  Megsatland. 

ArchibaM  Brown,  of  Blackford. 

James  Falconer,  of  Monkton. 

Thomas  Wood,  of  Wariston. 

James  DsTidson,  of  Haltree. 

Patrick  Criehton,  of  Woodhonslie. 

Robert  Fisher,  of  Newhall. 

Thomas  Trotter,  merchant  in  Edinburgh. 

Thomas  Dundas,  merchant,  and  late  bailie 
tliere. 

John  Pfttoo,  bookseller  there. 

WiHiam  Hogg,  merchant  there. 

William  Ormston,  coppersmith  there. 

James  Farqnhar,  merchant  there. 

Alexander  Grant,  mercbont  there. 

John  Brand,  merchant  there. 

Hugh  Clerk,  junior,  merchant  there. 

Alexander  Peter,  wright  there. 

David. Clerk,  wigmaker  there. 

John  Osbom,  merchant,  and  lata  provost  of 
Edinburgh. 

William  Wright,  baxter  thei«. 

Alexander  Campbell^  brewer  ihtre. 


William  Sands,  bookseller  there. 
John  Home,  coachmakcr  there. 
Neil  Macvicar,  merchant  there. 
William  Tod,  senior,  merchant  there. 
James  Mitchelson,  jeweller  there. 
Archibald  Angus,  merchant  in  Edinburghw 
Robert  Fleming,  printer  there. 
James  Heriot,  wright  there. 
James  Stiriin^,  merchant  there. 
Henry  Anlonius,  wright  there. 
James  Hunter,  wright  there. 
Edward  Lothian,  goldsmith  there. 

Arotll. 

And.  Fletcbbk. 

P.  Grant. 

Ch.  ARGSKmx. 

y  The  Lords  Commissioners  of  Justiciary  fine 
and  amerciate  sir  John  Inglis  of  Cramond, 
William  Keir  portioner  of  Drumsbeugh,  John 
Watson  of  Mutrhonse,  George  Wanrander  of 
Bruntsfield,  James  Davidson  of  Haltree^ 
Thomas  Dundas,  merchant  and  Ute  bailie  of 
Edinbufgh,  William  Hogg,  merchant  in  Edin- 
burffb,  Alexander  Grant,  merchant  there,  and 
William  Tod,  senior,  merchant  there,  and  each 
of  them,  in  the  sum  of  one  hundred  merks 
Scots,  for  not  appearing  this  day  and  place,  to 
pass  upon  the  assize  of  the  said  Archibald 
Stewart,  pannel,  as  they  who  were  lawfully 
cited  for  that  effect,  and  three  several  times 
called  from  the  bar,  and  at  the  door  of  the 
court  bouse,  by  a  macer  of  coort,  as  use  is." 
(Signed,)       Alex.  Fraser,  I.  P.  D. 

<*  Mr.  Archibald  Stewart,  pannel,  judicially 
passed  from  any  objection  competent  to  him  on 
account  of  there  not  being  a  majority  of  landed 
men  named  to  pass  upon  his  jury.'* 

,  (Signed,)  Arch.  Stewart. 

The  Lords  then  named  the  following  fifteen 
persons  to  pass  upon  Mr.  Stewart's  assize,  viz. 

Assize. 

SRr  Alexander  Nisbet,  of  Dean. 

John  Nisbet,  portione^r  of  water  of  Leith. 

James  Dewar,  of  Vogrie. 

John  Sivrighi,  of  M«[gatland. 

James  Falconer,  of  Monkton. 

Thomas  Wood,  of  Wariston. 

Patrick  Criehton,  of  Woodhonslie. 

Thomas  Trotter,  merchant  in  Edinborgh. 

Huffh  Clerk,  junior,  merchant  in  Edinburgh. 

WiUiam  Wright,  baxter  there. 

Alexander  Campbell,  brewer  there. 

Robert  Fleming,  printer  there.  ' 

James  Stirling,  merchant  there. 

James  Hunter,  wright  there. 

Edward  Lothian,  jeweller  there. 

And  no  objections  being  made  to  any  of  theffl| 
they  were  all  lawfully  sworn. 

Follows  a  List  of  the  Writings  referred  to  its 

the  LibeL 

1.  Letter  from  the  Pretender's  son,  bearing 
date  from  his  camp,  I6th  September,  1745,  ao- 
dressed,  **  To  the  lord  provoit,  magistrateii 
and  council  of  Edinburgh." 
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5.  Answer  frQi*  Ibe  Frttemlef^  mb  to  the 
first  deputatwu  s«Al  b^  ^«  magMtrBtot  and 
ccMiDcil  10  hit  camp* 

3.  A«awtr  IrwA  (Htto^  to  tbe  ifiCQad-dapota- 
tiou  from  «lillo» 

.4.  ReiweaentaAioB  ^  tbe  OMMtera  of  Edin- 
burgh, to  tbe  lord  i^revost,  megiMnlcat  and 
council  thereof,  of  date  6lk  Seplamber,  ir45, 
in  favour  of  the  deaiffe  ei'  putting  the  ckj  in  a 
proper  posture  of  dbfenee. 

5.,  Petition  iui4  AcUreaa  to  the  krd  pitMroat 
and  roagisfcetai  oi'  fidHnburgh,  of  certain  bur- 
gesses and  iahahiiants  of  the  city,  offering  to 
serve  %ik  Tolentsen  in  defence  of  the  city 
against  the  rebebi,  with  two  Opinions  of  his  noa- 
jesty's  adveeete  and  solicitor  thereto  annexed, 
pf  49te  7th  S^en)ber»  1745. 

6.  Aj^dicatlon  from  the  lord  pro? ost  of  Ediiv- 
bui^h,  and  his  majesty's  advocate  and  soliciter 
to  i^eneral  Guest,  on  tbe  lOtli  Sepi^ntber,  1745, 
for  a  party  of  dragoons,  to  assist  in  defence  cf 
tbe  city.  ^ 

7.  Kepresentation  of  .the  comn^tteeof  vola»- 
teers,  to  Archibald  Stewart  lord  provost,  wi^b* 
out  a  date,  and  unsigned,  but  found  in  tbe  cus^ 
tody  of  Archibald  Stewart  when  he  was  appre* 
bended. 

8.  Representation  to  the  lord  provost,  magis- 
trates, and  council  of  £duibutu:b,  of  certain  ii^ 
babitanta  of  the  cit^  thereto  tv^cribing,  which 
bears  no  date^  but  will  be  piioved  to  haive  been 
presented  to  the  Protost  oa  tbe  ^6tb  Septeofi* 
ber,  1745„  and  was  found  in  bis  pocket  when 
be  was  apprehended. 

^  JSovrnal  of  what  passed  relating- to  tbe  de- 
fence of  Edinburgh,  from  Monday  September 
f ,  til)  MendAJ»  September  10th,  m  the  band- 
writing  of  the  now  deceased  Mr.  Colin  Mae- 
lauraa,  pieftssor  ef  mathematics  in  the  college 
si  Edinbmifbi,  and  feand  ainefligiihiB  papers 
•Aer  bis  death. 

10.  Examination  of  Archibald  Stewart,  esq. 
the  7th  December  1745,  before  a  committee  of 
the  lords  of  bis  nnejesty's  most  honourable 
privy  council. 


His  majesty^s  advooatt,  and  Mr.  Alexander 
Lockbart  as  counsel  for  the  penoel,  did  admit 
and  agree,  that  the  sereral  matters  ao4  facts 
contained  in  tbe  Meords  ef  the  towi^eomieil, 
and  ■■nits  ef  tbe  oemnidttee,  both  pfwNieed 
ijr  proocMy  do  oeetai»  the  Ibets  therein  staled 
as  they  truly  happened;  end  therefore  agreed 
to  hold  the  said  reoerds  and  mieutes  ae  proba- 
tive of  the  facts  therein  eentanied. 

N.  B.  The maitersai^ faetereftrretl to,  end 
here  admitted,  are  iogwuied  in-  tbe  twe  loibr- 
mations. 

Mb.  Lockhaxt  did  further  admit,  thai  the 
Articles  No.  1,  2,  3,  6«  an^  6,  in  the  \i$X,  of 
writings  annexed  to  the  Libel,  as  produced  for 
psoainftbe  said  Ifibet,  are  tbe  wriliagereferTecl 
to  in  the  Libel  itself  opei^tbe  several  Articles, 
andt  9m  ganuiae;  Iwl  did  eet  Iherebgi  noan  to 
admiteDy  faeleMted  in  theLibeK  eslefiMnia** 
tie»  Urn  the  pitnecHlerv  with  refauion  to  these 
writings. 


N.  B^  These  writings  eo  adoiUed,  are  all 
ingrossed,  and  tslnsii  iioti«aof  in  tha  Msrma- 

tieoA 

toUamB  a  Liti  ^  iht  WUnmm  Nmnm  €md 
Iktignuikms    ciM    $•  bmr    Eviiimu 
'  0%(Unti  tkt  FamneL 

N.  B.    All  those  who  were  examined  are 
marked  thus  §. 

§  George   Drummond,   esq.   present   lord 
provost  of  Edinburgh. 

§  Archibald  Macaulay,  esq.   late  lord  pro- 
vost there. 

§  John  Wilson,  merchant,  late  one  of  tbe 
bailies  there. 

S^  Gavin  Hanailton,  merchant,  late  one  of 
the  bailies  ihere. 

§  Janes  Stewart,  merchant,  late  one  of  the 
bailies  there. 

Alexander  Blackwood,  merchant,  late  one  of 
the  bailies  there. 

§  James  Nimmo,  esq.  late  one  of  the  iMilies 
of  Edinburgh. 

I  Huffb  Hathern,  late  dean  ef  goitd  there. 
I  Robert  fiaitfie,  merchant,  late  one  of  tbe 
bailies  tliere. 

§  James  Grant,  merchant,  and  present  town- 
treasnrer  there. 

^  Sir  Robert  Dickson,  hart. 

§  Sir  George  Preston,  of  Valley  field. 

§  James  Millar,  late  servant  to  the  deceased 
Alexander  Bmoe^  of  Keanet. 

§  The  honemahle  Mr.  Jamse  Lesliar  advo- 
cate, one  of  (he  oenamissaries  of  Bdioburgtk. 

§  Archibald  Stevenson^  writer  in  Edinboigti. 

Andrew  Bonar,  ncvcbaiit  there. 

Andrew  Currie,.  iaie  deacon  of  the  weavers 
there. 

Nathao  Portpeas,  late  deacon  of  the  skin- 
uers  there. 

§  Patrick  Lindsay,  depute -seciclnry  to  tbe 
forces  in  North  Britain. 

§  Ensign.  WiHiaaa  R»bertoD,  ef  Ediabingb 
castle. 

§  Robert  Griffith^  one  of  the  gaaaera  oif  tbe 
castle  of  Edinbufgiu 

§  Joseph  Mead^  ene  ef  tbe  aeijeaala  of  the 
caatle  of  EdinbungflL. 

§  John  Histopy  steiekeepar  ef  Uie  city  of 
Edinburgh. 

§.  Aiuandcrilryburghyseivant  to  tbe  said 
JetmHialop. 

§  John   Dalgleishy  watchmaker  in  Bdn- 
burgh. 

(^rge  Cuaabaghaaay  swywtheiw. 

^  Baillie  Brytei,  lioateMBt  ef  the  royal 
regiment  of  aitillery; 

§  Mr.  Lewis  Douglas,  advocate. 

§  Mr.  John  Tait^  doelee  of  madioine  'm  Dal- 
keith. 

§  Richard  Lindsay,  late  bailie  o(  Mattel- 
bniyb. 

Mdscei  Alves^  vsriter  to  tha  signet 

§  Alexander  Scott,  merchant  in  fidiobtfrgfc. 

§  Thomas  Dalyell^  ene  of  thocaptiwif  of 
tbe  city-guni  ef  £difiibvvfb> 
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.  §  AlMouidar  CaMV,  ^oe  tf  fh%  wMnn  %f 

4  James  Tut,  goWimith  in  Ednbuivb. 
I  /unesGiHctpy,  itrvaiit  to  tlie  nil  Jamet 

§  air.  Wiiliaai  WittMrt,  {irinoipal  af  tbe 
V«Mvatl5  oTI^uliar^b. 

§  Mr.  Omig^  L^^b,  §  Mr.  John  Oltn, 
f  Mr.  Alexaaittr  Walwlcr,  aU  miaistert  of  the 
fMMl  at  E4iiiborc;b. 

ttr>    WilUam  Rabertmo,  niatHer  of  Hm 

WiNiaM  P4)Hb«i,  aoe  of  Ibe  priiieipal  cMw 
•rt«Matvoffi4iiiiNirgb. 
4  Wttfiaaa  Haadoiaoo,  writer  there. 
§  Janes  Murray,  asq.  reoei?ar-getteral  of 
-the  customs  of  filootlaiMi. 

mm  Patcraoa.  tide-surrcyar  of  iba  ous- 
aitfiefOetofLeitb. 
I  Mr.  iMart  Craifie,  «r  Olendoiak,  advo- 


Sfc.  A.  D.  1747.  [dflg 

$  ftnbeK  Bcovm,  taylor  there. 

William  Wigbtmao,  sboreoiaster  at  Leitii. 

Cbaries  Lsilie,  bite  collector  of  tbe  news- 
IMper,  satitlad,  Tbe  Edinburgh  Efeoiiig  Coo- 
not.   ^M.  B.  This  witness  was  not  cit^.] 

William  Smith,  merchant  in  Edinburgh. 


§  Mr.  RoboK  Daada%yoaBger,  of  Araiston, 
ftd^rooatc. 

I  Wakar  Orssot,  late  coileotor  of  the  cos- 
4O0M  at  Ailoa,  no w  one  of  Iha  general  inspaGtofs 
of  the  OMUms  of  Scotland. 

Alexander  MaemillaB,  writer  to  iba  signet. 

AmM  Stmsart,  relict  of  Mr.  Colin  Ma«Xiarin, 
MTofesaor  of  mathematics  in  the  coUoge  of 
iBdiBbnrgli. 

§  GcMgeOmdMr,«ev0hant,laleoneofthc 
ta&KcscfEdiabarK«i. 

§  Mr.  Joseph  Wiiliamsoii,  advocate,  one  of 
the  principal  4owB-cierks  of  Edinborgb. 

J  Robert  Tonocnt,  merobaot  in  Minbwrgfa. 
amm  Rattny,  servant  to  Robert  Fleming, 
printer  in  fidlnbnrffh. 

John  PMton,  cleric  ta  Arobibald  Stewait, 
••80.  hue  LordProrostofEdinbargh. 

iUbeit  Johnston,  coe  jsf  the  coMiers  of  the 
'Oi^-Mard  thsre. 

f  David  Lindsay,  writer  in  Ediobni^. 

JChn  Goatts,  esq.  hEte  Lord  Provost  of  Edin- 
tergh. 

"{  Mr.  Cbaf4es  Erskine,  of  Edinsbead,  ad- 


0onfBlOed,irMsmith  in  Ediobnigh. 

William  (Hdaon,  'Vintner  there. 

§  Chartos  frasar,  merchant  there. 

iJDonakI  Ma^ay.  oadie  there. 

Walter  Orvook,  lite  deacon  of.  the  ahoa- 
makers  there. 

Jaaaes  Norria,  paiotar  there. 

John  ¥etts,  merehant,  and  aomelima  one  of 
4be  bailies  there. 

John  'Steven,  merchant  there. 

David  IngKs,  merchant,  and  sosMtima  OQfe 
#f  the  bailies  there. 

€  Edward  ingKs,  druggist  there. 

Robert  Boyd,  marebttnt  there. 

lAlaomoder  Crawihrd,  baxler  there. 

Archibald  Eagle,  seed-merchant  there* 

Edward  Caithnem,  merdiant  there. 

Fnmcis  JaffWiy,  wigmaker  there. 

I  Mark  Sanditends,  merchant,  hitt  otta  of 
the  bailies  there.  * 

^  Alaiandcr  flepbarn,  maicfaant  thcre» 
VOL.  XVIU. 


Then  the  Lord  Ailrocate  adduced  tbe  follow- 
ing witaesses  for  proving  the  libel  against  tha 
panuel : 

I.  OesTM  Drutnmond^  esq.  present  Lord 
Provost  of  fidinbur|;[h,  solemnly  sworn,  puiged 
of  mslioe  and  partial  counsel,*  examined  and 
interrogate,  depoaes.  That,  opon  Sunday  the 
8Ch  of  Septambar  1745,  he  was  sent  by  tha 
then  Lord  Ad? ocate  to  Prorost  Stewart  the 
paanel,  to  acqnaint  him,  that  his  majesty's 
aien-maanal  was  come  down  Ibr  raising  the 
Emnbaifh  regiment  of  a  thousand  men  \  and, 
«pon  thai  occasion,  ha  spoke  to  the  panneL 
abool  the  bniYbara  aisoeiating  tbcmsalves  aa 
voluntecre :  bat  tbe  paaod  doubled  of  the  le- 
gality of  such  an  assaciatwn,  and  desired  to 
have  the  Lord  Adfooaleand  Solicitor's  opinion 
Iherenpoo  $  which  was  afterwards  procured ; 
bat  who  preeursd  it,  or  brought  it  to  the  pan- 
ncl,  tbe  deponent  knows  not ;  bat  reraemben, 
that  he  had  a  conversation  with  the  paunel 
i^n  the  snbieot  of  that  opinion,  after  it  camn 
to  his  hand :  and  at  that  time  the  pannel  ex- 
cepted to  it,  in  regard  the  opinioa  did  not  ex- 
pressly mentioo,  that  it  was  not  treasonable; 
upon  which  an  addition  to  the  focmer  opinion 
was  obtained  from  the  Advocate  and  Solicitor^ 
bearing  that  tbe  association  was  not  treason- 
able: and  which  opinwn  and  addition  being 
shewn  to  the  deponent,  depones,  that  they  aito 
the  same  which  he  has  above  deponed  upon. 
Depones,  that  after  it  was  resolvea  to  accept  of 
the  volnnteem,  the  vdunteera  agreed  among 
themselves  to  have  a  paragraph  inserted  in  tha 
news-papers;  and  friiicb  paragreph  was  ac-« 
cordiogly  by  them  drawn  up,  and  bore,  that, 
upon  the  receipt  of  his  mi^jesty 's  si^-manoal, 
authorising  the  Provost  and  ma^stretes  to 
raise  a  thousand  men,  and  tbe  enlisting  the 
volunteers,  upon  the  king's  lawmen  ffiving  \t 
as  their  ouinioii,  that  thu  last  might  be  war- 
natably  done,  the  Provost  cheerfully  set  aboat 
it :  and  the  deponent  was  sent  from  that  meet* 
ing,  to  shew  this  paper  to  the  Lord  Provost  $ 
and  he  ordered  tbe  deponent  to  strike  out  tbtt 
words,  **  cheerfully  set  aboat  it,"  and,  in 
place  thereof.  Insert,  **•  acquiesced  In  it  :'* 
and  it  was  accbrdingly  so  pnt  in  the  ncws<* 
papen.  Depones,  that,  the  night  nreced'- 
mg  the  meeting  in  the  New  Churen  IslCf 

»  Partial  Counsel,  by  the  law  of  Scotland, 
is,  the  instigating  the  prosecution,  or  offering 
the  party  to  depone  in  bis  favoura ;  or  being 
•preaent  with  lawyers  at  tbe  consultation,  where 
It  might  be  shewii  what  was  necesssry  t$  be 
proved.«— And  every  witness,  by  that  law,  }a 
obliged  upon  oath  to  swear,  that  he  did  nrither 
of  theaojparticolaff ,  which  is  called  Purged  cf 
Partial<Annsel.    f orsier MdUum. 
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being  the  Oih-  of  September,  the'  panfael  cftme 
to  «  tajern  where  the  deponent  and  several 
^ther   foliinte^rs  were;    and,  af\er  they  had 
4ohl  him  what  they  had  been  doinfj^  that  day, 
and  what  sucocssi  they  had  in  c^irrying  forward 
the  subscription,  in  order  to  associate  the  vo- 
kinteers  together,  it  was  told  the  panne],  that 
'they  had  judged  it  prdper  to  put  on  a  badge,  or 
Vear  a  cockade,  as  a  mark  of  distinction  of 
their  loyalty  to  bis  majesty's  government:  but 
'this  proposal  the  pantiel  beard  with  a«6neer; 
and  lold  them,  he  wished  they  might  not  ex- 
pose themselves  to  the  ridicule  of  others :  to 
•  which  one  of  the  volunteers,  who  was  the  de- 
ponent, made  answer,  When  we  put  on  that 
'  iiadge,  we'll  take  care  no  roan  snail  dare  to 
insult  uft,  be  his  character  what  it  will.    De- 
pones, that  upon  September  10,  at  a  meeting 
of^e  volunteers  in  the  Mew  Church  Isle, 
the  pannel   came  there,  and  a  pretty  large 
Jist  was  given  him   by  the  volunteers,  out 
.of  .whom  they  desired  to  have  their  officers 
.  named, ; '  and    that,    next    day,   the   pannel 
delivered  back  the  list,  he  having  named  six 
.  captains  out  of  it ;  and  desired  ^he  volunteers 
to  name  their  own  subalterns:  That,  at  the 
.  meeting  in  the  New.  Church  Isle,  tbe  pannel, 
by  several  expressions,  signified  his  approba- 
•.tion  and  satisfaction  with  tbe  zeal  which  the 
volunteers  then  shewed  ;  but,  at  tbe  same  time, 
.and  upon  other  occasions  also,  during  that' 
;week,  several  things  past,  which  denoted  a 
.coldness  in  the  pannel  as  to  the  measures  which 
.  were  then  carrying  forward.    And,  being  in- 
.terrogate  by  the.  pannel,  depones,  he  does  not 
remember  where  it  was,  or  who  were  in  com- 
pany with  the  pannel  and  him  when  that  con- 
versation past  betwixt  them,  concerning  the 
croMn- lawyers' signed  opinion;  but  thinka  it 
was  on  tlie  morning  of  Sunday  the  Sth^    As 
to  the  third  Article,  depones,  that  the  deponent 
had  several  conversations  with  the  other  volun- 
teers concerning  the  city-walls ;  which  was 
^Dcca8ioned  by  Mr.  Maclaurin's  remonstrances 
.to  them,  that  the  work  was  not  carried  on  fast 
enough,    he    being  employed   by  the  town- 
council  in  directing  the  putting  these  walls  in  a 
.posture  of  defence:  That  the  deponent  went 
.  aeveral  tinnes,  and  viewed  the  works  as  they 
.were  carrying  on ;  and,  in  bis  opinion,  they 
were  carried  on  in  a  slovenly  and  careless 
manner,  there  being  few  bands  employed :  And 
he  remembers,  that  Mr.  Joseph  Williamson 
^advocate,  was  sent  by  the  volunteera  to  the 
Provost  and  magistrates,  as  he  thinks,  with  a 
j-enionstrance,  and  to  desire^  that  some  things 
,  might  he  forwarded,  as  contained  in  a  note  re- 
lative, to  thete  works;  wiiereof  Mr.  William- 
apn  reported  that  aeverals  were  granted,  and  at 
the  same  time  told  the  Provost's  treatment  Qf 
him  was  a  little  rough.    Depones,  that,  upon 
Sunday  night,  the  15th  September,  tbe  pannel, 
caft  James  Murray,  general  receiver  of  tbe 
fliitoms,  and  the  de|H>nent,  being  together  in 
Mrs.  Clarke's,  vintner,  Mr.  Maclaurin  came  to 
'get  orders  from  the  Provost  to  load  the  cannon, 
in  order  to  try  t^m.:  That  Mr.  MacUurin 


waited  somef  time,  the  pannel  bding  then  hi  a 
good  deal  of  hurrv ;  but  when  he  was  goio|^ 
out,  be  told  Mr.  Maclaurin,  that  Mr.  Dntm- 
mond  the  deponent  wonld  give  him  tbe  proper 
enters.    As  to  Article  fourth,  depones,  that  it 
was  several  times  talked  of  to  tbe  pannel  in  tbe 
deponent's  bearing,  to  lay  aside  the  trained- 
bands  ;  and  fw  these  two  reasons ;  first,  tbit 
several  of  the  trained-bands  were  believed  to 
be  disaffected ;  and,  next,  it  was  not  conve- 
nient for  the  volunteers  to  do  double  duty,  both 
in  the  trained  bands,  and  in  their  owp  cooipa- 
oies :  Thai  the  pannel  disapproved  of  this  pro- 
posal, because  the  trained- bands  were  the  old 
companies  of  the  town ;  and  besides,  iie  thought 
it  was  imprudent  to  put  a  mark  of  distinction 
betwixt  the  different  inhabitants:  That  tbe  de- 
ponent remembers,  that  the  trained  bands  of 
tbe  city  were  laid  aside  in  tbe  year  1715,  upon 
the  occasion  of  the  then  rebellion ;  and  tbe  care 
of  the  city  given  to  a  body  of  volunteers,  who 
iiad  associate  thems^ves  oiucb  in  the  sarot 
manner  as  those  did  upon  occasion  of  tbe  Itit 
rebellion.    Depones,  that  be  remembers  a  pro- 
posal made  among  the  volunteen,  for  emploj- 
log  a  number  of  able-bodied  lads,  apoD  there- 
ward  of  a  guinea  to  be  given  to  each  of  them, 
in  order  to  fill  tip  thf  Ediuborgh  regiment; 
but  knows  not  whether  this  propoaal  was  made 
to  the  Provost  or  not.     And,  being  interrogate 
for  tlie  pannel,  depones,  that  be  knows  not 
whether  that  proposal  for  laying  aside  the 
trained- bands,  was  ever  laid  before  the  cooocil. 
As  to  Article  fifth,  depones,  tliat  be  remembers, 
that,  upon  Sunday  the  15tb  September,  there 
was  come  to  tbe  town  of  Edinborgh,  of  volun- 
teers, 43  from  Dalkeith,  100  from  MubmI- 
buifrb;  180  secedera,  and  70  excise-officers; 
which,  conjoined  with  above  400  volunteen  is 
the  town  of  Edinburgh,  200  of  the  Edinborgh 
regiment,  and  126  ot  the  town-guard,  made  in 
all  1118  men  In  the  town  of  Edinborgh,  be« 
aides  .the  trained -bands.    As  to  the  seventh 
Article,  depones,  that,  upon  Monday  the  16di 
of  September,  he  beard  from  lord  Home,  there 
was  a  petition,  such  as  is  mentioned  in  the  said 
Article,  going  fbrward;  but  be  did  not  see  it 
that  day :  That,  aliout  four  o'clock  of  thai  af- 
ternoon, tlie  fire- hell  rung,   which  was  tbt 
signal  for  tlie  volunteers  to  repair  to  their  re- 
spective posts ;   and  which  tbe  deponent  ac- 
cordingly did,  by  repairing  to  bis  post  io  dtf 
Lawn -market.     As  to  Article  eighth,  deponeit 
that,  previous  to  the  ringing  of  tl^  firehaU 
above-mentioned,  the  deponent  came  into  a 
meeting  of  tbe  magistrates  and  council  in 
Goldsmiths-ball,  where  Mr.  GixMset  was,  who 
had  come  there  to  make  offer  of  a  body  v 
dragoons  being  sent  into  the  town,  in  case  tbey 
were  required :  That,  upon  bis  coming  in,  h^ 
found  the  council  deUberating  what  was  proper 
to   be  .4onc   upon  that  oocaaion :   That  tb« 
pannel  called  to  the  defionent,  to  give  his  om- 
nion  concerning  the  giving  np  or  defending  toe 
town ;  the  deponent  made  answer.  That  thera 
was  no  occasion  to  ask  his  opinion  upon  that 
point)  as  he  had  given  it  formerly,  and  by  bis 
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actioDf  tcsdfied  bit  incHnataoo  to  defend  the 
toiTB.  That  thereafW  Pfovost  Coolts  oarae 
into  the  meetiDg,  and  fafliDgr  into  confcraatioD 
with  the  deponeot,  be  frfquently  praeaed  the 
deponent  to  apeak :  At  laat  the  deponent  car* 
ried  him  to  a  corner,  and  said  to  him,  **  Why 
ahould  I  speak,  conaidering  the  tord  flome 
told  roe,  that  he  heard  yon  aay,  on  Saturday 
last,  as  yoa  was  coninf^  up  tne  New  Bans 
ck>se,  and  when  ha  waa  looking  out  of  the 
k>rd  justice-clerk's  dining-room  window,  that 
all  the  bustle  and  work  Uiey  were  now  making 
about  defending  the  town  of  Edinburgh,  waa 
klle,  and  nonsense ;  for  that  the  ProToat  had  in 
hia  pocket,  three  days  ago,  the  terms  aettled  in 
writing  upon  which  the  town  was  tobegtren 
up."  And  profost  Coutts  seemed  concerned, 
and  did  not  flatly  deny  it,  but  avoided  owning 
it.  Depones,  that  a  little  time  after  he  left  this 
meeting,  be  heard  the  fire- bell  ring;  which 
made  him  go  to  his  post  in  the  Lawn- market, 
as  above  deooned  upon  $  and,  after  remaining 
with  the  Tolunteera  for  about  three  quartern  of 
an  hour  under  arms,  and  getting  no  orders,  the 
offioera  amongst  ihemselves  thought  proper  to 
adriae  what  was  to  be  done ;  and  at  laat  came 
to  tbia  reaolution,  as  they  saw  they  could,  be  of 
no  use  to  the  town,  to  return  their  arms  to  the 
government,  from  whom  they  had  them ; 
which  waa  accordingly  execute  by  the  vo- 
lunteers, the  country  militia,  the  seoeders,  and 
ezciaenaen ;  .who  all  marched  up  to  the  castle, 
and  delivered  up  their  arms,  except  two  com- 
panies of  volunteers,  who  remained  upon  guard 
at  the  Netherbow  port;  and  when  they  re- 
turned from  the  castle,  it  waa  about  half  an 
hour  after.sunset.  Depones,  that,  after  coming 
from  the  castle,  he  went  to  some  place  in  the 
town,  where  he  expected  to  get  horses  brought 
him ;  and,  while  ne  was  there,  word  came  to 
him,  that  Mr.  Groset  was  come  from  the 
eonntry,  with  an  account,  that  air  John  Cope 
waa  landed  at  Dunbar ;  and  that  he  waa  gone 
to  inform  the  magiatrates  of  it:  And  upon  this 
the  defendant  went  to  the  council-chamber, 
where  he  met  with  the  Provoat,  and  council, 
and  Mr.  Groaet.  That  Mr.  Groset,  upon  hb 
cooling  in,  put  into  the  deponent's  hand  Lord 
Advocate's  letter,  with  one  directed  to  the  Pro- 
voat, as  the  deponent  thinks,  and  another  from 
Hr.  Fall  in  Dunbar,  directed  to  Lord  Advocate, 
telling  of  air  John  Cope's  arrival  oif  Dunbar. 
That,  unon  this,  the  deponent  told  the  pannel, 
that  he  hoped  he  would  now  tliink  of  defending 
the  town,  and  ring  the  fire-bell,  to  bring  the 
people  to  their  different  posts :  To  which  the 
pannel  made  answer,  That  we  roost  be  tender  of 
the  blood  of  our  inhabitants;  that  they  (ad 
aent  out  some  of  their  magistrates  to  treat ;  and, 
ahonld  the  rebels  hear  the  noise  of  the  fire- bell, 
they  might  hang  them  up.  Then  the  depo- 
nent proposed,  Uiat  a  drum  should  be  beat 
through  the  town ;  but  the  Provost  made  an- 
awer.  That  the  volunteers,  and  others,  had  de- 
livered up  their  arms,  and  the  military  had 
left  Ihem ;  and  they  could  not  defend  the  town 
by  themidvca.    The  deponent  likewiio  told 


him,-  it  waa  proper,  aince  the  town  could  not  be 
defieoded,  that  tlie  cannon  which  were  mounted 
upon  the  walls,  and  the  arms  which  the  inha-i 
bitanta  had,  might  be  so  secured,  aathat  they 
should  not  fall  into  the  hands  of  the  rebels.: 
Upon  this  the  pannel  handed  over  to  the  de^ 
ponent  the  letter  given  in  with  the  libel,  Nom-. 
oer  1,  ^d,  upon  reading  it,  the  deponent  told- 
the  pannel,  that  he  did  not  know,  but  if  they; 
gave  up  the  town  to  the  rebels  to-morrow,  that 
the  next  day  thto  king's  troops  might  think 
they  had  a  right  to  use  it  as  a  town  taken  from* 
the  rebels.  As  to  the  eleventh  Article,  de- 
pones, besides  what  is  already  said,  that  the 
number  of  firelocks  and  bayonets  which  were 
in  the  town-magazine  in  the  years  1726  and* 
1737,  when  the  deponent  was  Provost,  were 
about  1200 ;  and  that  the  deponent  believes  the 
trained -banda  oaed  to  be  supplied  out  of  that 
magazine.  And  the'  representation  given  out 
with  the  libel.  Number  7,  being  shewn  t» 
the  deponent;  and  he  being  interrogate  whe- 
ther he  known  any  thing  of  the  said  repre- 
sentation P  depones,  he  remembers  it  to  haver 
been  drawn  up  at  one  of  th?  meetinga  of  the 
volunteera  where  he  waa  present ;  tMl  it  wag 
read  over  to  them,  and  afterwards  sent  to  tha 
pannel  by  Mr.  Williamson,  one  of  their  num-' 
oer.  And,  being  read  to  the  deponent,  depones, 
that  it  is  the  remonstrance  belbre- mentioned  in 
bis  oath.  And  being  intermgaie  by  the  pannel, 
whether  or  not  the  deponent  knows  that  orders 
were  given  for  all  these  particulars  by  the  Pro- 
vost? depones,  that  the  representation  contains 
four  articles,  viz.  the  first,  coacerning  the 
guards  of  the  town,  <if  which  the  deponent 
never  heard  afterwards  any  complaint ;  the 
second,  oonoemiog  ladders ;  and  the  third«  con- 
cerning the  inbringing  of  meal ;  both  which, 
he  believes  were  complied  with,  and  imme- 
diately douje ;  the  fourth  concerned  the  wrij^bta 
and  masons  being  set  to  work  ;  as  to  which, 
the  deponeot  knows,  that  bailie  Robert  Baillia 
had  the  towa-oouucirs  orders,  and  their  fuli 
power  vested  in  biro,  to  see  to  the  execution  of 
these  things  relating  to  the  city  walls:  And 
the  deponent  does  not  doubt  but  these  prdera 
were  given,  though  in  fact  very  few  more 
workmen  were  employeil,  and  set  to  work. 
Causa  scientia  patet.  Andtliisis  truth,  as  he 
shall  answer  to  God. 

II.  Mr.  Jamei  Leslie  advocate,  and  one  of 
the  commissaries  of  Edinburgh,  deponaa,  That, 
upon  Monday  the  16th  of  September,  17459 
about  ten  o'clock  forenoon,  the  aeponeot  having . 
aome  business  with  Mr.  Gordon  merchant^ 
and  not  meeting  with  him,  and  seeing  the 
pannel,  he  deaim  the  pannel  to  go  into  I^h'a 
coffee-house,  and  have  it  ended  with  him  ;  an4 . 
as  they  were  going  in,  Andrew  Alves,  writer  to 
the  signet,  followed  them,  and  went  in  with 
them ;  who  told  them,  that  he  bad  been  out  at 
Linlithgow  the  day  before,  where  he  aaw  the 
rebel  or  Highland  army,  and  aeveral  of  bia 
aconaintan^ca,  particularly  the  person  then 
called  duke  of  ^ertb ;  who  ask|^  hina>  what 
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Th«t  they  bad  deed  to  be  earafdl ;  fbr,  if  tMy 
tttod  to  &eir  defence,  be  woald  not  ■iit#erloff 
tbe  cOD^uences:  mmI,  that  Mr.  AUee  was 
afterwards  carried  up  to  tbe  Pretender'i  aoo, 
who  told  bim  mucb  to  tbe  aame  parpoaef  that, 
upon  Ibis,  tbe  deponent  said,  Tbii  was  a  very 
odd  message )  bat  does  not  remeanbefi  tbat  tkie 
pttBoel  said  any  tbing^. 

HI.  Mr.  Robert  Craigie  of  Gleddoick^  ad- 
Tooate,  depones,  Tbat,  in  tbe  last  w«dc  of 
Angust  1745,  be  was  present  at  a  meeting  of 
several  of  tbe  friends  of  tbe  goternnent,  and 
ifibabitantsof  Edinburgb,  in.  the  lord  joatice- 
derk's  boose,  where  was  present  also  provost 
Stewart,  oow  paonel ;  where  the  proposal  for 
ierynga  r^gimcntof  a  thousand  men  fbr  de- 
Ibnce  of  the  city  of  Edinburgh  was  talked  of : 
thai  the' persons  present  severally  gave  their 
•pinions;  as  did  likewise  tbe  pinnel  $  at  least 
9p9ke  of  the  subject ;  but  the  deponent  did  not 
take  notice  of  any  tbinff  as  remarkable  in  what 
tbe  pannel  said :  tbat  the  d^nent  understood 
the  purpose  of  tbat  meeting  was,  m  order  to 
advise  the  magistrates  of  Ninborgh  coaceni'- 
kig  tbe  lawfulness  of  that  measure:  that  the 
meetiog  generally  agreed,  tbat  k  was  proper 
to  appfy  fbr  his  majesty's  wamnt  fbr  tnat 
purpose  $  and  the  deponent,  being  than  hii  ma- 
^tjr'a  advocate,  undertook  to  write  for  it, 
whtcb  he  did  tbat  very  night ;  and  received 
his  majesty's  sign-mandal,  by  ex|iresa,  on 
Sunday  the  8th  September.  \Deponcs,  that 
there  were  present  at  that  meeting,  so  far  as 
Iha  deponent  remembers,  the  lord  justice- 
dark,  lord  Tinwald,  provost  Macaulav,  Wit- 
Kam  Aleiander,  mereliaot,  and  oeveraf  othera« 
Depones,  that  provost  Macaolay  and  Mr. 
Ateander  followed  tbe  deponent  from  thut 
meeting,  who  assured  bim,  that  no  aeruple 
Meded  to  be  made  fbr  fear  of  want  of  money 
to  support  tbat  regiment ;  fbr  that  they  wouM 
todevMe  10  find  subscriptionB  enough  to  sup- 
port it :  and  the  deponent  accordingly  wrote  to 
one  of  his  majesty^s  secreuries  of  sUte.  De- 
pones, that,  upon  Friday  the  6th  of  September 
174ft,  a  gentleman  who  had  been  a  magistrate 
of  Edinburgb,  brought  to  the  depoueot  a  pe- 
Ihioo,  proposed  to  be  signed  by  several  of  tbe 
burgesses,  to  be  presented  to  tbe  Provoat  and 
magistrates,  and  desired  tbe  deponent's  opi- 
bIoo,  whether  the  petition  eonlanied  any  thrag 
iHegal  or  improper?  A«d  that  the  deponent 

Sive  his  t^nion  that  it  did  not :  that  next  day, 
o  7th  September,  one  of  the  magistrates 
came  to  the  deponent's  honsev  and  told  him, 
that  tbe  Provost,  and  some  of  tho  raagis* 
tratci,  wanted  to  wait  of  him  fbr  bis  opimon, 
*nd  desired  to  know  his  thne :  that  he  said, 
tbe  magistrates  might  come  whteu  they  pleased  $ 
that  aocoiHlfflgly,  f evy  ftoon  after,  tbe  Fiof  ott, 
and  three  or  tour  or  the  magistrates,  came, 
ond  laid  before  tlib  deponent  tbe  petitkm  now 
produced  in  court;  and  wbksh  was  a  «opy  of 
the  same  petition  he  had  s^eH  tbe  dliy  More  i 
Mt  ProYOit  8lew«ft»  tht  ^nd,  t«gg(«MI> 


tfaM  it  #ld  uoiawfalt  ind,  aabd  #8a  informed, 
treasanuMa,    to  oomnly   with   the  petiiioii: 
tha)  tha  deponent  said,  Ibat  whatever  siig bl 
be  tins  ease  in  sooMi  cwtuasstaaws,  yet  at 
present,   whdn  there  whs  a  rebeilioa  ia  the 
country,  it  waandt  only  lawful,  but  tha  dutjtf 
every  subyect  to  take  arma  in  suppoit  of  tba 
governmeut.    That  the  naagittratoi  desind  tbe 
d^nent,  and  Mr.  Robert  Dundaa,  then  bis 
rnijesty'a  adicitor,  their  opium  in   writing; 
Ibat  tbe  deponent  thereupon  sOnt  to  Mr.  Dua- 
das,wiR>  immediately  oaiie;  and^  aiVar  talkiitg 
with  biro,  did,  In  his  presence^  dwiale  i»  bi 
siMk  their  dpinidn,  ^bich  ha  took  down  in 
writing,  tbat  li  was  Inwfiil,  in  tho  tinn  pre* 
sent  junttnre,  fbr  thn  magiatratea  to  anthorin 
tbe  petltHmersi  and  others,  to  take  dp  anas 
in  defence  4f  the  city,  and  of  the  government ) 
and  that  tbe  deponent  and  Mr.  Dundas  iigool 
tbe  opinion,  and  sent  it  with  tbe  petitioa  to 
tbe  magistratos.    That,  soon  afler,  aoeof  the 
magistrates  brought  back  the  opidoa  to  tiM 
deponent's  honlie ;  akid  told  him,  that  the  ^• 
nion  did  not  satisfir  the  Provost,  inoaniaf  tba 
ptnnd;  and  that  he  declined  to  proesed  npoi 
tbe  petitk>n,  doless  the  dofionent  and  the  soi* 
dtor  would  give  their  opinion,  that  the  takng 
up  arms  was  not  treaaonable:  timt  tbe  dspo« 
nent  testified  sotlle  sarprize  nt  tho  aeraple; 
however,  in  order  to  satisfy  it,  the  deponesi  and 
Mr.  Dundas  signed  a  second  opinion,  tbat  it 
was  not  treasonAMe  for  the   maginratm  la 
grant  the  dcsiv^  of  the  petition.    Depoavsi 
Biat,  on  Monday  the  Idtb  Septeusber,  174S, 
Mr.  Dundas  came  to  tbe  deponent's  moia, 
about  mid-dAyt  nnd  bronght  along  with  bin 
Andrew  Atves,  writer  to  ttie  sl^et,  and  M 
the  deponent,  lie  fbund  hiro  dehfering  a  ana* 
sage  from*  the  Piretender  to  the  peofla  ia  tbe 
street;  tfnd  that  fie  had  brooitht  him  to  the 
depoHWl  to  be  examined.    Thin  «kepa«ent  dots 
not  renwembev  whether  Mr.  DuoAas  brsogbt 
any  gunrd  along  with  hiin.    That  tbe  dcpo* 
nent  aooordingly  exanrincd  Mr,  Atv«a;  who 
told  tbe  deponent,  that  he  bfa<l  fbUMi  in  wim 
the  Highland  army  on  this  siAn  of  LWIithgow 
tbat  Bffomiog,  and  that  he  had  been  some  tint 
with  tli^m :  that  the  pertpoa  «nlM  tbo  Ashed 
Perth  spoke  to  Mr.  Aives,  nmi  Aeahvd  hiintt 
ddiver  a  message  to  tbe  provost  «f  £dinbof|lN 
importing,  tbat  bo  expect^  to  be  iwi^f^ 
into  tbe  city  without  any  oppodtian  or  nm^ 
anoe;  in  wbicb  cnsethodtj^  miglit  «spsstbb 
protection ;  but,  if  be  met  with  any  oppssHiW) 
tho  dty  might  expect  tresitmeat  ttml  ndlher  hi 
nortliejr  would  wish:  that  the  parssnwboA 
Ibf y  cnlled  tbe  piinoe,  was  nearby  when  Aa 
messogfo  wns  ddivered  by  tbe  doke  of  Peitb, 
nnd  assented  to  tbe  message:  tba*  Mr.  Alttt 
«amellito  Edinburgh,  tfnd,  hndng«Kl  win 
ttio  Provost,  tbe  pannd,   he  Aelloored  tfaA 
wioteagetotbe  Provost;  and  that  be  bad  re- 
peated the  same  thing  to  sev«rd  poaple  kt 
metirtth  on  ihedreets.    That  tbo  doposed 
remoiMtrattJd  to  Mr.  Alfoa,  tbat  it  wai  ««* 
aonabie  in  him  to  oatry  such  a  maisagy  ff^ 
thnidMf}  bidilied«poMift,nnte  mmgbili 
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■i^bt  iMalMiM  with  bad eonM^aoBOCti  to 
raise  MAtHMi  «wl  dunoUoB  id  tha  towo^  bjr 
ipiMJing  libit  mcHM^e,  h«  raiolvMl  to  ooomkH 
Mr.  Alvcs  to  iwiMo ;  anil  aocordiogly  Mostdl 
kb  clerk  to  eaabe  Mt  e  werrenl  for  wni  fm^ 
poea    Tbat»  ill  tbe  neen  tiroe«  iho  lord  jat- 
tiee-olerk  bail  eeme  to  the  dtpoMBt'e  hoii8e» 
aed  wae  ia  4ie  room  «rith   gentral  Gaeat: 
that  tha  dtpaiitMt  haviaf  oama  ia  to  then^ 
iM  theia  what  had  baftfeaed,  aod  bis  rtsotu- 
tioa  to  eoosnit  Mr.  Altes:  thaithajrapfrovad} 
oaly*  l4>rd  JastiactGletk.  soggastod,  thai  il 
wottid  be  proper  to  seed  to  Im  Provost;  sad, 
it  the  ftd  af  diriireriag  tbe  OMSsafa  to  tha 
ProrosI*  was  saah  as  Mr.  Alves  rapveocatod, 
that  it  waoM  be  proper  that  tha  commitmeat 
shoaU  ha  by  tha  Provost.    That  aeoordiiigljr 
the  depoaent  seal  bis  elerk  with  a  message  to 
the  ProvQit,  in  tho  naane  of  the  Lard  Ja8lioe« 
Cleih,  Mr.  Guest,  aod  hia  owo,  desiriag  ha 
would  come  to  them :  that  tha  Provost  oama 
very  aoaa  after;  aod  the  depoaeui  nodeiatasd 
it  wss  ta  oamphanee  with  the  aiassafe.    That, 
upon  tha  Pfoveat'a  oomtag  ia,  my  Lord  Jua* 
tice- Clerk  toW  htm  what  Mr.  Alvea  bad  said 
with  rsspact  to  bis  delivering  th0  message  to 
him.     Aad  tbe  Provoat  aeknowladged  the  me^ 
sage  had  beeo  sa  deKvered ;  that  tbe  Provost 
bi^  repeated  il  to  aoe  of  the  magislrBtea,  the 
depancal  thiaks  he  said  il  was  to  deaa  of  guiM 
Hatbom ;  aad  that  he  aeked  his  apiaiao,  wlia- 
ihar  il  waa  proper  to  aseatiaB  it  to  any  of  tbe 
real  of  tha  eeuaoil?  Tba|  the  daaa  of  gaUd 
said,  it  waa  by  bo  means  proper.    That  the 
Lord  iustioe-Clei4c  asked  htm,  why  be  did  not 
toka  iietk»  of  Mr.  Aires  ?  Why  he  did  ael 
covMBithimP  That  it  was  a  tvaasoaable  prae« 
ifoe.    That  tha  Pravoal  nrnde  same  aicuse; 
liiat  ha  did  ael  kaow,  or  did  not  think  il  was 
Ireasoo.    That  ha  was  told  by  tbe  Lord  iustioa* 
Clerk,  thail  be  ought  atill  to  commit  him  ;  and 
iu  Ibis  ^opioiao  tM  deponeal  concurred  with 
liim.    That  the  Provoat  desirsd  dirsctkma  m 
what  manners  that  tbcroaaon  the  ^lepooenl 
eave  him  the  warrant  that  be  bad  mads  ool. 
That  tbereupaa  the  Provost  went  awi^;  ami, 
MOD  aiier,  one  from  tbe  Provost  broogbl  to 
the  deponent  a  warrant  of  commitment ;  bat 
tlie  deponent  desired  the  messenger  to  gel 
proper  officers  to  execute  tbe  warrant ;   and 
soon  after  Mr.  Alves  was  carried  off  prisoner 
Irom  tbe  deponent's  house ;  and  tbe  deponent 
believes  ha  waa  cansmittod  to  piiaab.  Hepoaes, 
thai,  «pan  Iha  said  Moaday,  iha  l#th  Saptaas- 
ber,  whito  ganeral  Gaeat  was  in  Iha  dapanaat^ 
lioiiae,  il  was  aoggasted  to  Che  dofsiunt,  that 
aaase   coafiiaioa  seamed   to  ariaa  apaa  the 
atraete:  Ihat  it  aaeawad  to  Iha  depoaent,  aad 
toMMral  Goeat,  aad  otham,  wlio  wetacomipg 
and  gaiag  to  te  depanaal^  boose,  that  n 
vnighl  he -of  uaoto  sappasm  iisoaderly  paapla, 
aod  to-eaooofapr  Ihaaa  who  ware  in  aiaM  tor 
the  fawa'amaal  to  tha  oh^,  that  a  haadrad 
ilnigaaoashmihlhebmugbiuitofhatowa;  aad 
that  thH  mighl,  m  tha  same  thaa,  ha  no  laaa  to 
tha  aec^ica  -af  Ibe  dragaaaai. if  aa4iiaoy  weie 
«iMNii  vol  af  aaload  Chadhwi%  laysaai, 
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wbdse  homes  wafaftadevsi  ansarficsaMa  byi 
their  mat  fatigues.    Thai  iha  raaolution  waa 
acoaiaiogly  token ;  aad  sir  Joba  luglia,  with 
Iha  anislance  of  aaaia  olhar  jastioaa  of  jpeaee, 
prsvidsd  a  quantity  af  li*y  for  the  subeisteoca 
d*  Ibe  dragoona.    Thai  colonel  Clayton,  who, 
as  Iha  dapiM^eai  naderstood,  aotod  as  aid  da 
eaa^i  to  brigadier  Fowkaa,  aaaie  aevaral  times 
that  fcienaoB  to  general  Guest  for  orders  ;  aad 
that,  al  oaa  of  these  tiaaes,  gencnrai  Guest  gave 
ovdsrs  to  sand  in  Iho  bttotdrad  dragoona,  by  a 
verbid  massaga  to  the  brigadier.    That  general 
GoesliveBltotheca8tlebetoretwoe*ok)ck.  Thai^ 
btlbia  three,  oalaael  Chiyloa  came  to  tbe  depa* 
aenl's  boaaa,  and  told  the  depoaent,  tlial  briga* 
dier  Fowkes  declined  to  obey  the  vevbal  dm^ 
sage  toocbiag  the  aendingia  the  dragoona ;  and 
that  ha  desired  a  written  order  from  Mr.  Gaesl : 
that,  npoB  Ibis,  Mr.  Dundas  tbe  snlicitov,  and 
the  deponeal,  weal  along  with  cok>nel  Claytoa 
to  the  castle,  aad  stated  the  case  to  Mr.  Guealx 
thai  Mr.  Gueat  agreed  to  give  the  wiittca 
order,  but  deatred  as  a  eaiMlition,  that  the 
Provaal  af  Edinburgh,  Mr.  Dundaa,  aad  Iha 
deponeal,  ahould  give  to  him  their  opiniea  a 
writir^,   thai  it  waa  for   the  aervice  of  Ibe 
govemmeal  that  the  dragoons  shooM  be  sent 
intolhetowa:  that,  as  the  Prevest  was  not  pta> 
ssat,  the  expedient  proposed  and  agreed  to,  waa, 
that  the  general  should  sign  the  order  tor  the 
dramsona,  and  shaaki  put  it  in  the  bands  af  Mr. 
Lmdaay,  Ibe  aeeretory  at  war,  who  wfoto  Ibe 
asder ;  that  tbe  depeaeat  should  fvoeara  the 
Frovosl's  sahacription  to  tha  opiniea,  aad  his 
awn  aad  Mr.  Dundeis's ;  aad,  upon  dahvariag 
Ihiaopmioa  to  Mr.  Lindsay,  Mr.  Lindaay  shouU 
debvar  tbe  aider  to  colonel  Chiyton.    Thai  the 
general  aoaordingly  signed  the  order,  aod  da- 
liveradk  to  Mr.  Lindsay;  aad  the  opuHoa  da* 
aiiad  was  wvote  out  Inr  Mr.  Liodmy.    That 
colonel  Clayton,  Mr.  Dundaa,  Mr.  Luidmr, 
and  the  da|Kmenl,  eaam  down  from  Ibe  aanle, 
and  called  tor  the  Prasast  at  bis  hause,  aad 
laiaBed  him ;  but  met  him  in  Ihe  Lawn-maiial, 
appoaito  to  the  entry  to  Fisher's  land :  thai  the 
dl^nenl  told  the  Pkrovest  what  bad  paaaad  ; 
and  that  il  waa  proper  hs  sbouki  siga  tkte  eat- 
atoo,  ia  onler  to  procure  the  dragoaaa.    That 
Ibe  Psoaoat  appeared  in  aoone  oonfusioB,  and 
aaid,  be  was  basteniog  to  the  Wealporl  to  ahal 
il;  ihatlhaUighlaadera  would  betheasbetoia 
him.    That  tbe  deponent  aujjpgealad,  that  the 
awaaora  astght  be  of  use  against  Ibe  Highland* 
era ;  and  that  it  weuki  he  no  laaing  of  tiam. 
The  Provasi  agreedtoatepnp  tothadepeueat^ 
boaas ;  and  tbe  Provaal,  m  ihedeponeot's  eoa- 
sabiag*iaom>  signed  the  ap iaisn,  aad  after  him 
il  waa  sigasd  by  thedepaaant  and  Mr.  Bundaa ; 
and  the  dapanent  bavwg  delivered  tbe  sipied 
4>pmiaB  to  Mr.  Lindsay,  Mr.  Lindsay  deliverad 
Ibe  order  by  Mr.  Guest  to  eotoael  Clayton,  m 
order  to  be  oawiad  to  biigadier  Fowbes.    Ds- 
penca,  that  colonel  Claytaif,  open  hia  conmg 
to  the  depaacal'a  hoase,did  inform  Ibe  dapo- 
neat  that  the  vabala  were  on  their  marah,  and 
wera  acme  tbe  length  af  KiibUataa  aute-. 
dttd  Ypbanlbadaponsotwaauilheeaillarba 
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observed  the  dregoons  marching  eastward  by 
the  long  dykes ;  and  this  determined  the  depo- 
nent to  foltbw  them  down  to  Leitb,  where  he 
supposed  they  were  marching  to  solicit  the 
elocution  ot*  Mr.  Guest's  order.  That  he  be- 
lieves this  might  have  been  about  four  o'clock 
at  night.  That  he  met  Mr.  Walter' Groset; 
then  collector  at  Alloa,  between  the  Watergate 
and  the  Abbay-hill :  That  Mr.  Groset  told  the 
deponent  he  was  coming  with  a  message  from 
the  Lord  Justice-Clerk  to  the  Provost,  offering 
him  the  assistance  of  the  two  regiments  of  dra^ 
goobs,  or  such  a  number  of  them  as  the  provost 
should  desire,  in  defence  of  the  town :  that  the 
deponent  told  Mr.  Groset,  that  the  Provost 
had  agreed  to  demand,  and  obtained  an  order 
to  bring  in  a  hundred  dragoons ;  but  be  might 
proceed  with  his  message.  That  Mr.  Groset 
did  not  say,  nor  did  the  deponent  understand, 
that  he  had  any  written  message  from  the  Lord 
Justice  Clerk.  That  the  deponent  found  the 
dro^poons  had  not  gone  to  Leith,  but  were  in  * 
their  road  to  Fisber-row :  and  he  understood 
from  colonel  Clayton,  that  Air.  FOwkes  did  not 
incline  to  divide  his  dragoons.  However,  be- 
fore the  deponeut  had  come  up  with  Mr. 
Fowkes,  Mr.  Stark,  commander  of  the  Custom- 
house sloop,  delivered  a  letter  to  the  deponent 
from  the  provost  of  l>nnbar,  acquainting  him, 
that  the  fleet  on  board  of  which  sir  John  Cope's 
troops  were,  was  seen  wiibin  the  May  about 
two  o'clock ;  and  that  they  would  be  at  Leith 
with  the  next  tide,  which  would  happen  in  the 
night  time.  That  as  the  deponent  read  his 
letter  i^oud,  it  was  soon  known  through  the 
whole  two  regiments,  and .  to  Mr.  Fowkes. 
That  Mr..  Fowkes  thereupon  alighted,  and 
went  into  Mr.  Forbes's  house ;  and,  as  the 
deponent  understood,  he  there  wrote  letters 
to  sir  John  Cope,  acquainting  him  of  the  situa- 
tion of  matters :  and  the  deponent  found  Mr. 
Fowkes  not  at  all  disposed  to  divide  his  regi- 
nientSi  or  to  comply  with  Mr.  Guest's  order. 
While  tUb  denouent  was  in  Mr.  Forbes's 
house,  and/  Mr.  Fowkes  was  writing  his 
letters  aforesaid,  Mr.  Groset  returned  from 
Edipburgb,  and  deliver^  to  the  deponent  a 
letter  from  the  pannel,  addressed  to  the  de- 
ponent and  Lord  Juslice-Clerk,  which  be  now 
produces,  aiid  is  marked  by  him  and  the 
Lord  Ezaminatnr ;  wherein  he  desires  a  new 
opinion  from  the  deponent  and  the  Lord  Jus- 
tice-Clerk, before  he  would  receive  any  dra- 
goons. That  this  was  a  disappointment  to 
the  deponent,  and  made  him  not  think  it 
proper  to  press  jthe  sending  the  dragoons,  as 
It  persuaded  him  that  matters  were  changed 
from  the  time  he  had  left  Edinbuivb.  How- 
ever Mr.  Groset  was  sent  back  to  Edinburgh, 
with  the  accounts  of  sir  John  Cope's  arrival; 
and  the  deponent  delivered  him  his  letter, 
with  a  certificate  that  the  letter  and  account 
werejrennbe.  And  depones,  That  he  heard 
Mr.  Fowkes  inention  what  he  had  wrote  to 
sir  John  Cope;  and  that  he  had  advised  him 
rather  to  land  his  troops  at  Preston -Pans  or 
Vtrth-Berwick  thao  at  Lotb|  as  ho  wonkl 


be  nearer  the  assistanoe  of  <he  dragoans,  wbo 
were  to  be  quartered  that  night  at  Prestoo- 
Pans,  or  thereabouts;  and  being  interrogate 
for  the  pannel,  what  he  thinks  was  intended 
by  the  councils  meolionml  in  the  Provost's 
letter  above  deponed  upon?  Depones,  Tbtt 
he  apprehends  the  councils  therein  mentioned 
is  wnat  past  at  a  meeting  in  the  Lord  Jus- 
tice-Clerk's, in  Ediubnigh,  on  Sunday  evea- 
ing  the  15th,  when  general  Guest,  brindier 
Fowkes,  Lord  Justice-Clerk,  the  pannel,  the 
deponent,  and  several  others  were  present: 
that  the  deponent  understood,  that  it  was 
then  agreed  upon,  that  the  dragoons  should 
incamp  that  night  on  this  side  the  Colt  bridge; 
that  some  time  after  a  question  wss  stated, 
whether  the  town  of  Edinburgh  might  not 
be  a  proper  quarter  for  the  dragoons,  to  wait 
there  the  landmg  of  sir  John  Cope  ?  and,  wbe-> 
tber  they  could  not  at  pleasure  join  him, 
whatever  situation  the  rebels  might  be  in  ?  That 
the  deponent  remembers  that  captain  Murray, 
the  receiver  of  the  customs,  answered.  That 
he  thought  it  would  not  be  a  proper  quarter ; 
for  that  if  the.  rebels  were  possessed  of  the 
suburbs,  and  should  set  fire  to  the  Potter-ro^r 
and  Bristow  ports,  the  dragoons  could  not  pos- 
sibly march  out.  That  this  was  ail  the  delibe- 
ration that  the  deponent  and  the  Provost  to- 
gether were  witnesses  to  concerning  the  dra- 
goons coming  into  Edinbursfh  ;  and,  to  the  beat 
of  his  memory,  these  were  the  very  expressiona. 
Whether  there  was  any  other  concert  upon  that 
subject  the  said  Sunday  evening,  the  deponent 
cannot  say  ;  as  the  deponent  went  to  another 
room  to  examine  prisoners,  after  the  resoluttoo 
was  takei^  touching  the  incampment  that  night; 
and  when  the  deponent  returned  to  the  com* 
pany,  he  heard  captain  Murray's  opinion  at  last 
deponed  upon ;  and  very  soon  thereafter  the 
company  parted.  And  depones.  That  the  pe- 
tition by  the  burgesses  to  the  magistrates  aod 
council,  and  the  two  opinions  thereon,  now  pro- 
duced in  court,  and  signed  by  Mr.  Doodas 
and  the  deponent,  are  the  petition  and  opioions 
referred  to  in  the  above  depositioo. 

N.  B.  The  letter  referred  to  in  this  oatb, 
and  produced  by  Mr.  Craigie,  is  fully  ingrosaed 
in  the  Information  for  the  prosecutor,  p.  875, 
except  a  postcript,  in  these  words:  '  I  am  de- 
terinmed  by  your  orders.' 

IV.  Mr.  Robert  DundoMjWkngfX  of  Amis* 
ton,  advocate,  depones,  lliat  the  deponent 
went  for  a  few  days  out  of  town  about  the 
end  of  Ansfuat  1745.  That,  on  his  return,  he 
understood,  that  there  had  been  a  meeting  cpb- 
cemlng  the  raising  a  regiment  for  the  defence 
of  the  city,  and  likewise  coneeniing  a  propow 
by  some  of  the  burghers  and  inhabitants,  to 
serve  as  volunteers  ia  that  service :  That  soine 
of  those  concerned  in  the  proposal  caaie  to  the 
deponent's  bouse,  to  aak  his  opinion  coneeni- 
ing the  lawfulness  of  it ;  and  told  him,  that 
some  difiicultieo  were  made  about  it,  partica- 
lariy  by  some  lawyers.  That  the  deponent 
said.  He  had  no  difficulty  of  its  beiiig  Hwfol* 
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•  Ed  oonieqQenoe  whereof  a  message  was  there- 
.  after  sent  by  the  town-council  to  get  the  opi- 
nion of  Mr.  Craigie,  then  lord  advocate,  and  the 

•  deponent's ;  which  they  accordingly  gave  in 
writing,  and  subscribed.  But,  as  the  depo- 
nent was  goiug  away  out  of  town,  some  hours 
after  that,  he  met  Kobert  Baillie,  then  one  of 
the  bailies  of  Edinburgh,  and  another  member 
of  the  town  council,  whose  name  the  deponent 
cannot  recollect;  who  told  him,  That  the  Pro- 
vost was  not  satisfied  with  the  opinion ;  that 
he  excepted  to  the  manner  in  which  it  was  ex- 
pressed;  because,  though  they  had  said  it  was 
lawful,  thev  had  not  said  it  was  not  treason : 
And  that  thereupon  Mr.  Craigie  had  already 
subjoined  an  additional  opinion ;  but  that  still 
provost  Stewart  was  not  pleased,  unless  he  got 
the  deponent's  subscription.  And  the  deponent 
accordingly  signed  that  additional  opinion  also : 
And  that  the  opinion,  and  additional  opinion, 
in  the  clerk's  hands,  shewn  to  him,  are  the 
same  that  were  signed  by  him.  Depohes, 
That  upon  Moiiday  the  16th  September  1745, 
the  defwnent  came  down  to  the  street  fti>m 
Mr.  Craigie's  house  about  eleven  o'clock  in  the 
forenoon :  That  he  met  sir  John  Inglis  cf 
Cramond  at  the  end  of  the  Luckenbooths ; 
who  told  him  that  Andrew  Alves  writer  to  the 
signet  was  at  the  cross,  telling  to  every  body, 
That  he  had  brought  a  message  from  the  rebels 
at  Linlithgow,  That,  if  the  town  of  Edinburgh 
was  peaceably  given  up,  there  should  no  mis- 
chief be  done  to  the  inhabitants ;  but,  if  any 
resistance  was  made,  the  consequence  might 
be  fatal  to  them.  That  the  deponent  went  im- 
mediately in  search  of  Mr.  Alves ;  and,  having' 
found  him,  asked.  What  tale  'he  was  thus 
spreading  about ;  and  how  he  came  to  carry  a 
message  from  rebels  ?  That  Alves  repeated  the 
message,  as  above ;  and  excused  himself  for 
bringing  it,  saying.  That  he  accidentally  had 
been  tdcen  prisoner  by  the  rebels.  That  the 
deponent  immediately  carried  Mr.  Alves  to 
BIt.  Craigie's  house,  and  there  left  him ;  and, 
returning  some  time  after,  he,  found  together 
the  lord  justice  clerk,  Mr.  Craigie*  and  the 
pannel,  Mr.  Alves  being  then  in  another  room : 
That  he  was  then  told,  Alves  had  delivered  the 
message  to  the  pannel  about  an  hour  before ; 
and,  as  the  deoonent  thinks,  the  lord  justice- 
clerk  said,  that  he  and  Mr.  Craigie  had  sent  for 
the  pannel  as  the  properest  person  to  sign  the 
warrant  for  committing  Alves:  That,  in  a 
very  little,  the  pannel  left  the  room  ;  and,  soon 
thereafter,  a  party  of  volunteers  came  with  the 
paunel's  warrant,  aod  carried  off  Mr.  Alves  to 

S risen.  Depones,  That,  about  four  o'clock  of 
londay  the  said  16th  September,  major  Clay- 
ton brought  the  account  to  Mr.  Craigie's,  where 
Ihe  deponent  then  was,  that  the  rebel- army 
was  advancing;  and  that  it  was  thought 
proper  for  the  dragoons  to  retire  to  the  plain 
ground  between  Leith  and  Edinburgh.  That 
thereupon  Mr.  Craigie  and  the  deponent  went 
to  lieut.  gen.  Guest  in  the  castle ;  who  agreed 
to  order  100  dragoons  into  the  town  of  £din- 
buiyh,  if  the  demand  was  made  in  writing: 


That  Mr.  Craigie  and  the  deponent,  reluming 
from  the  castle,  met  with  the  pannel  at  the 
Bowhead  well ;  whereupon  the  deponent  told 
the  paouel,  That  they  were  well  met,  for  they 
were  going *just  to  send  for  him,  to  communi- 
cate to  him  something  of  importance :  That 
the  pannel  answered,  That  it  was  not  now  time 
for  consultation,  but  for  execution,  when 
the  enemy  was  at  their  very  gates  :  to  which 
the  deponent  peplied,  That  it  was  not  for  eon- 
soltation,  but  execution  that  he  was  wanted ; 
and  then  the  pannel  went  up  to  Mr.  Craigie's 
house:  And  upon  his  being  told  that  he 
might  have  100  drAgoons  into  the  town,  if 
be  thought  proper  ;  he  answered.  That  it  was 
certainly  right,  and  that  he  was  very  desirous 
of  it.  Upon  which  a  letter  was  wrote  and 
sent  to  lieut.  gen.  Guest,  signed  by  Mr.  Craigie, 
the  deponeDt,  and  the  pannel,  requesting  the 
aforesaid  number  of  dragoons  to  be  sent  into 
the  town. 

v.  Mr.  George  Logan,  one  of  the  ministers 
of  Edinburgh,  depones,  That,  in  the  afternoon 
of  Monday  the  16th  September,  the  deponent^ 
and  some  others  of  his  orethreo  ministers,  be- 
ing told  in  the  coffee-house,  that  there  was  a 
meeting  of  a,  great  many  of  the  inhabitants 
in  the  >iew  Church  Isle,  and  that  it  was  the 
opinion  of  the  meeting,  that  the  town  could 
not  be  defended  against  the  rebels ;  the  depo- 
nent therefore  went  to  the  said  meeting:  That 
be  found  there  the  pannel  acting  as  presses 
ofthe  meetintr:  That  the  meeting  was  very 
numerous :  That  he  could  not  say  that  they 
were  composed  of  such  as  he  thought  the  best 
affected  to  his  mi^esty's  government:  That 
many  of  them  he  did  not  know ;  but  of  those 
he  knew,  severals  were  such  as  he  always 
thought  disaffected:  That  the  deponent  does 
not  remember  to  have  seen  any  of  the  vdun^ 
ieers  there,  except  Mr.  Glen  the  mioister ;  but 
where  they  were,  he  knows  not :  That  as  the 
deponeut,  or  at  least  his  wife,  bad  a  consider^ 
able  interest  in  the  town,  which  be  was  very 
willing  to  risk  for  the  service  of  the  govera- 
ment;  he  proposed  to  the  pannel,  then  prsBses 
of  the  meeting,  that  the  dragoons  should  be 
brought  into  town,  for  the  defence  of  it :  But 
the  pannel  answered.  The  dragoons  were 
gone  too  far  to  be  brought  back  again* 

VI.  Dr,  William  Tr»AtfW,  principal  of  the 
college  of  Edinburgh,  depones,  That  in  the 
month  of  September  1745,  the  deponent  was 
present  at  a  meeting  of  several  of  the  minislen 
of  Edinburgh,  when  it  was  conberted  that  a  paper 
should  be  drawn,  and  signed  by  them,  approv- 
ing of  the  design  of  raismg  the  Edinburgh  re- 
giment fur  the  defence  of  the  town,  and  en« 
gaging  to  contribute  towards  defraying  the  ex- 
pence.  That  the  paper  was  accordingly 
drawn  and  signed  bv  the  deponent,  and  se- 
veral other  ministers  m  the  deponent's  presenqp. 
of  the  date  it  bears,  the  6th  day  or  the  said 
month  of  September ;  and  that  the  writing 
signed  by  the  ministers  in  the  clerk's  hands^ 
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Mm  Mo.  4»  «r  tfae  M  cf  «rfilittg«  «M9»iiit4  to 
Uie  fbdl,  it  tlie  «inw  ptper  thaft  w«b  itgncd  by 
tiM  ^epmvMit.  \y\At  LcnMI  Adtocale't  Inibr- 
tMtioB,  p.  8r5.]  DefK»M,  That,  in  tbetfter- 
fMM  of' the  lAli  Seftemiber,  about  four  after- 
soon,  ibe  4epowDC  went  to  <9olilMMithB-lu^, 
wbei«4»ef»indtbe  panDe1,then  lord  fro?6tt, 
ttercral  of  «be  ma^tralM  and  counolHon,  ittd 
tome  ^btni  of  tbe  ii>h«MtMit8  of  the  towD. 
TkmtOMtte  of  the  meetiog,  bat,  as  tbe  ieponent 
tMibi,  noae  of  the  eouwHI,  aaid,  Tbaitaevcral 
ti  the  inhabitants  were  io  tenror,  both  for  their 
lK»i»ei  and  pcraom,  ahoold  any  defence  be 
made  of  the  imm  ajgmmit  the  rebels;  and 
therefore  were  <br  deliveriag  it  ap.  That  «o 
vMirer  was  made  Io  thk  tnggeatioD :  bvt,  at 
that  time,  Walter  Groset,  eollector  of  the  cos- 
tome  at  AHoa,  came  iaito  the  meeting,  with  a 
■aenage  to  the  paand  from  the  lord  advocaie 
and  loi^  joBtioe-elerti;,  that  there  were  a  bee- 
dred  dra^oOns  in  town,  and  tbe  rest  might  he 
brought  m,  if  bis  lordship  desired  it.  That  the 
|iaMM  anvweted.  That  that  was  putting  the 
thaiH  in  bis  foot,  bat  that  he  woald  return  it; 
ami  appealed  to  provost  Drommood,  then  pne- 
eent,  whether,  at  a  meeting  that  had  been  neld 
the  4aat  wr  the  ether  night,  lie  had  not  heard  it 
mud,  that,  it' he  broight  an^  lyf  tbe  king'atreops 
into  fidkbaitt b,  it  was  OTinging  th«n  into  a 
foindfeM  to  Ik  matched  by  tbe  rebels  ?  and 
open  that  aeoonnt  he  woaM  give  no  ovdem. 
That  Offoaet  amrweied,  That  theae  who  eant 
liim  were  ready  to  tfweihe  ordera,  if  his  lovd* 
ehip  -dwired  it.  That  thereopon  he  gave 
Mr.  Ctoaeet  a  verbal  aoawer  to  return  to  the 
ierris  adrooale  aad  juttiee-cletfc,  wbtch  Bir. 
^Oresetasemedtn  avderstawd  aa  a  refoaal,  and 
m^eatod  «t  as  enoh :  That  tlie  pannel  aaid  he 
dmd'miskslcen  him,  and  that  tie  wovld  give  it 
Mil  in  wfitiMg;  and  called  lor  one  Hendenen 
4o  owritelheianewcr,  wtnehthe  pannel  began 
•a-dioMe :  hot  <he deponent thiafcs  the  meet- 
ing darohe  ap  before^  was  finiehed.  That  tbe 
asmiim  ef  the  meetbgVi  -hreakhig  -np,  waa, 
that  move  people  «aan«i  prassing  to^e  up 
•HmnMeaee  ofthetmni.  Upon  which  the 
ysmnleaitt,  l^oanaotitay  here;  let  us  ring 
the  bell,  and  go  into  tSbm  New  Chorch  Isle. 
tJpoQ  which  the  Are-beH  was  rang.  "And  thb 
^^nont,  havhig  gone  first  home,  retnmetf 
immediately  to  the^ew  Oboroh  lale,  where  he 
Ibund  tbe  pannel  seated  in  the  moderator's 
chair,  mHi  a  pretty  aemeiaua  meeting,  most 
fart^tbeaa  not  known  to  the  deponent,  not 
ereniryfsight :  eoch  as  he  did  know,  sevemlaef 
them  were  sooh  iwho  frequented  nonjaring 
■Beaiing>*hotisea  ;  bat  others  who  attended  the 
«0lBbHshedOhaitch.  Bepooes,  The  first  thing 
the^epoMttt  ohoctvad  afthatmeetii^  was,  the 
fKSnding'witaem,  AEr.  Imogen,  standing  a|iana 
fenn,«ani»eBwtng,  That'theaending^oiitlo treat 
wilh<the  rebeb,  was. inviting  them  to  town; 
and  that  he  heard  his  majesty^s  Woopa  were 
aifh  at  hand  to  assist  the  defence  of  the  town : 
hat  that  this  was  generallv''hoated  in  the  nseet- , 
ing,  and  a  cry  laised,  « 'jAiey  w«re  gene,  tli^ 
iedf  they  wamgonelo  fiaddind^ton.* 


Depoam,  That  the  deponent  then  apeke  to  the 
paaael,  and  put  him  in  mind  ef  tbe 
that  had  been  aheat  half  aa  hear  befons 
to  iiim  by  Mr.  Graset,  ^  firom  lord 
and  lord  iastica43terk,  aad  desovd  la  knew  what 
aaower  had  iieea  made.  That,  the  meetmg 
misad  thelbrmer  cry,  <  Thf^  were  geae,  they 
<  wave  fied.*  But  Ae  paand  very  aiviMy  m- 
terpeaad,  and  aaid,  The d opoaeat'e  ipmatjea  de- 
served an  aaswar  ;  aad  then  j«peated  in  aab* 
stance  what  he  had  before  aaid  ta  Ooldamilhs. 
hall  to  provost  Dramnaand.  To  wtuoh  the  de- 
psoent  veptied.  That,  by  ttie  aacsaage  he  had 
get,  it  weald  aeem  that  the  tiaeps  eemd  act  yet 
heaofereff  as  snas  attedgcd  atthat  BMetfng« 
DepoMB,  That  themafter the  dspsapt^  dawct* 
iag  hisdiisoaursetatbe  pimsea,  aaid.  That  he 
hoped  no  giadomania  that  mastjag  woaM  dave 
laprepoee  tbe  Miveriag  ap  Ac  town  to. the 
waslii,  erwaidatotbatparpoae.  Tbepaaacl 
aaswaredy  Tea,  it  is  wopoaed.  Aoether  gen* 
tiimaa  cepUsd,  No,  ISlir,  it  is  net  piapoeed  to 
deliver  ap  timtowa  to  the  labda,  aat  to  aead 
eat  to  treat  with  them;  and  then  they  wtHipo 
by  tbe  tewa.  Upon  •which  the  AepaaentsaKi 
to  -tihe  oranna.  That  before  makhig  a  fiaposal 
-ofthataiBd,  or,  Which  tbe  deponent  thashs  was 
hm  wards,  before  poltmg  a  qoeadsn  af  that 
kind  to  any  meeting,  £e  ahoald  4Mae  dbat 
fNuyed  the  town  ef  the 'known  aoeaaios  to  the 

Svenaamnt  that  were  ia  it.  Agatnat  adiieb  a 
at  waa  raiaed  ia  tbe  meeting ;  aad  one  ef 
thamaaid  to  the  deponeat,  Then  you  ahoald  be 
aAieagBt  the  fiast  that  shaoid  be  pot  aat^  It ; 
whioh  raised  a  great  huigb.  That,  at^theaaaw 
meeting,  bailie  Hanrilton  aaid  to  the  paaari. 
That,  if  it  was  propaaod  to^eliver  np  the  town 
to  tbe  rebels,  his  hirdship  ahoaid  4wt  aead 
ardemtothe  voiuateerstO'^clieef  optbaga- 
vamment's  arms,  that  they  enght  not  heaar- 
psised  by  the  rebels:  but  the  ^lepeneat  ^aaid 
ao  aaawer  asade  to  it.  iN^eaca,  That  air 
Geuige  Prmton  «f  Vdk^field,  irho  *had  'the 
oommaad  of  a  company  af  vdunteeaa  than 
iptaated  at  the  Netbevbow,«mie  mto  the  aaaet- 
mff,  aad  desiiad  to  iu»ew  from  tbe  panati, 
VmtX  be  was  to  do  with  kirn  coomanyf  «r 
what  orders,  he  was  to  give  him  P  That  the 

El  answered,  I  cannot  answer  that  yet; 
d-bye.  That  air  Oeovfe  aaid,  ThatlT 
^  aerepropoaingto  deiirerupthe  towato 
thaaebels,  itvraa  time  for  him  toknowavhat 
4iewasto  do,  for  he  ooald  aotatay;  aad  de- 
shred  ^n  answer.  That  ao  aaawer  waa  given 
hiroi  ao  far  as  the  •deponent  Maid.  That^thaa 
the  faanel  pot  the.'qaeatmo  'to  «the  maetiag, 
-  Who4iietbr  defondiag'or  boUiaff  oatthatowa? 
Jfai^,  lcttbemape&.  Tb  JWhioh  the  4epo- 
neataaid,  That  he  ^las,  thaagh  ihe ahoaldba 
atone  tthevef  That  sir  iGeenge  Preeton  eaid, 
;And<I ;  aad  that  oae^or  tww<naraeaid4iieiaaiat ; 
Irat-thegeaeralhy-of  tbe>aMetingweve  <Vfeao- 
•ther  opinion.  Depaavs,  Tbetm  paaael  4heB 
pnt  the  qwatien,  Shall  jveaend  ao^  4to  trest 
•withthemf  Upon  4vbieh  the ^epoaeat  aajd» 
That  be  hoped  not  to  have  Jwadvever  ta  have 
iMHMLffioh a^qaaalieMyitby^  lavd prav«it«f 
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Bdtoburgh.  But  no  reply  was  fn?ea.  And 
then  tbe  pamiel  pat  the  question.  Whom  simll 
we  iend  to  treat  with  them  ?  Upon  which  the 
deponent  and  sir  Georg^e  Preston  left  tha  meet« 
tng :  and,  npon  their  coming  out,  the  depo- 
nent saw  some  of  tbe  captains  of  the  Tolnn- 
teers  leadhig  up  their  men  to  the  castle  to  de- 
liTcr  op  their  arms.  Depones,  That,  npon 
Saturday  the  14ttK  the  denonent  was  told,  that 
the  riogiBg  of  tbe  fire-bdl  was  appointed  as  a 
signal  for  tbe  Tolunteers  cooTeenmg  in  the 
Lawn-market,  there  t6  receive  •  their  orders 
from  the  pannel :  and  the  fire- bell  having  been 
rang  in  time  of  divine  worship  on  Sunday  tbe 
-15tb,  in  tbe  forenoon,  tbe  deponent  was  told, 
it  was  to  Gonveen  the  volunteers  as  above; 
and  that  they  met  accordingly :  and  as  the  de- 
ponent went  from  church,  he  saw  some  of  them 
inHbe  Lawn-market,  and  some  of  them  that 
had  marched  down  to  the  Grass-market.  And 
being  interrogate  for  the  pannel,  What  an- 
Bwer  provost  Dmmroond  made  to  the  appeal 
that  the  pannel  made  to  him  in  Goldsmiths- 
ball  ?  depones,  He  does  not  remember  be 
heard  any  answer  made.  And  further  depones, 
That  tbe  New  Church  Isle  was  nretty  fall  at 
the  above  meeting,  though  the  OFponent  has 
aeeo  it  more  crowded:  that  they  were  all  men, 
atid  no^  women  ;  but  tbe  deponent  cannot  give 
any  judgment  what  namber  they  might  have 
been. 

VII.  Mr.  John  Glen^  minister  of  the  gospel 
at  Edinburgh,  depones,  That  tbe  Represeota- 
tionrof  the  ministers  of  Edinburgh  to  tbe  Lord 
Provost  and  Magistrates,  markeil  N°  4,  in  tbe 
list  of  writings  produced  against  tbe  pannel, 
now  shewn  to  him,  was  signed  by  him ;  and 
that  be  saw  others,  whose  names  stand  there, 
also  sign  the  same:  believes,  that  all  of  them 
did  so  whose  subscriptions  appear ;  hot  cannot 
be  positive:  but  says,  that  whether  this  repre- 
aentatioB  was  given  in  to  the  Provost  and  Ma- 

Jfntrates,  does  not  consist  with  his  proper  know- 
edge  ;  but  that  he  advanced  money  in  conse- 
quence of  his  subscription,  as  the  same  was  de- 
manded. Depones,  That  he  was  present  at  a 
meeting  of  tbe  inbabitanla  in  the  New  Church 
Isle,  in  tbe  aflemoon  of  Monday  the  16tb  Sep- 
tember 1745:  that  the  paunel  was  then  in  the 
chair:  that  the  deponent  staid  but  a  very  little 
time  there.  And  being  interrogate,  of  what 
eort  of  persons  he  judged  the  meeting  was 
composed  P  Saith»  That  the  bulk  of  them  so- 
peered  to  him  not  of  the  best  alBected  in  the 
place;  and  that  tbe  reasons  of  this  bis  opinion 
were,  that  be  saw  severals  of  them  who,  be 
.was  informed,  bad  concurred  in  a  petition  to 
ileliver  up  the  town  to  the  rebels ;  and  several 
others  who  bad  not  contributed  money  towards 
ilefending  tbe  town,  as  the  other  zealously 
well-affected  subjects  had  done.  That  aa  tbe 
deponent  staid  but  a  very  little  time  there,  he 
cannot  pretend  to  g\ie  any  particubir  account 
of  tbe  transactions  in  that  meeting:  only,  the 
pannel,  while  be  was  there,  from  the  chair, 
told  tbe  assembly,  that  be  had  called  tb«m  to« 
VOL.  XVIII, 


gather,  to  take  their  opinioD  what  was  proper 
to  be  done  in  tbe  present  sitaatif>n  of  sJTairs : 
but  that  the  deponent  left  tbe  meeting  before 
any  resolution  waa  come  to,  by  those  who  were 
there  assembled.  That  the  deponent  observed 
very  few  of  tbe  volunteers  at  that  meeting : 
that  several  of  them  were  then  in  the  Lawn« 
market,  the  deponent  having  come  down  that 
way  to  the  church ;  and  others  of  them  at  tbe 
Netberbow  port,  whom  the  defionent  saw  there 
when  be  went  out  at  tbe  port,  in  order  to  go  to 
the  country.  Depones,  That  be  was  informed 
by  the  officers  of  tbe  volunteers,  or  by  hia 
lellow-volunteers,  he  himself  being  one,  that 
the  signal  for  them  to  meet  at  their  alamv-peat 
in  tbe  Lawn-market  was  the  tolling  of  tfaa 
fire- bell.  And  being  interrogate  for  tbe  pannel, 
what  tbe  resson  was  why  be  who  was  a  volun- 
teer left  bis  corni,  and  went  away,  in  time  of 
danger  ?  Saith,  Tl^at  he  bad  waited  so  kMig 
npon  tbe  street  amoo^  the  volunteers,  without 
any  orders  or  directions,  not  knowing  what 
was  to  be  done,  that  he  began  to  believe  tha 
town  was  to  be  delivered  up,  and  the  volim<- 
teers,  with  their  arms,  pot  into  the  bands  of 
the  rebels ;  and  therefore,  though  perhans  it 
was  not  very  agreeable  to  military  discipline, 
he  thought  it  tbe  safest  and  best  for  bim,  to  re- 
tire: and  also  saith.  That  when  be  came  to  a 
resolution  to  go  away,  he  applied  to  one  of  tha 
officers  of  tbe  volunteers,  to  have  leave  to  put 
his  gun  into  tbe  bands  of  a  castle-soldier  who 
was  there  attending,  and  had  been  with  him 
frequently  before)  in  order  to  teach  him  sonie« 
what  of  tne  military  disoiplioe:  which  the  offi- 
cer agreed  to ;  and  the  gun  was  accordingly 
ut  into  the  soldier's  hands,  with  sixpence  tbr 
is  tronble  in  carrying  it  to  tbe  castle. 


I 


VIII.  Jama  Stewart^  merchant,  and  one 
of  the  bailies  of  Edinburgh,  depones.  That 
there  was  a  proposition,  in  the  end  of  Aujgust, 
or  beginning  of  September  1745,  for  raising  a 
regiment  of  1,000  men,  by  subscription,  for 
defence  of  the  city  against  tbe  rebels ;  but  that 
the  deponent  can  say  notliing  from  bis  proper 
knowledge,  by  whom  such  proposal  was  made 
to  tbe  pannel,  or  how  it  was  received  by  him, 
not  having  been  present ;  nor  does  be  know  of 
any  objections  msde  by  tbe  pannel  against  it, 
otherwise  than  by  hearsay  from  others.  And 
further  saith.  That  upon«  the  5th  September 
1745,  which  was  a  day  of  nublio  fasting  in  tha 
city  of  Edinburgh,  tne  deponent,  rdecting 
upon  the  present  danger  that  threatened  tha 
city  and  the  kingdom,  b^;an  to  think,  that 
proper  measures  were  neglected,  which  oo^t 
to  nave  been  taken :  and  therefore  he  applied 
himself  to  set  down  in  writing  what  occurred  to 
him  as  proper  to  be  done  on  the  occasion.  And 
the  resolt  of  tbb  was,  a  memorandum  he  wrote, 
and  carried  with  him  to  a  meeting  of  a  gr^t 
many  of  the  inhabitanta,  who  commonly  used 
to  assemble  tbemsdves  in  an  evening,  to  talk 
together  of  ^e  present  posture  of  aSairv,  and 
to  consider  what  was  proper  to  be  offercMl  for 
tbe  defence  of  the  city,  and  for  opposing  Iba 
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progress  of  iJne  rebels.  That,  ^n  reaidSag 
aiid  coosideriofr  the  foresaid  meiDorsodoni,  thev 
eame  to  a  resolatioo,  to  form  a  petitioD  and  ai{- 
dress  to  the  Lord  Provost  and  Maoistnites^ 
That  some  of  the  hurgenes  and  inhabitants  of 
the  dty«  who  offered  .to  serve  as  ▼oliioteeBSt  >» 
'  defence  of  the  cttj,  against  the  rsbels,  might 
he  properly  disposed  of,  and  conunanded  bj 
officers  to  be  appointed.  And,  for  thia  end,  a 
oommittee  was  appointed  to  draw  op  each  a 
petition,  and  address;  who  accordingly  did 
meet,  and  form  the  Petition  and  Address  now 
ahowB  to  the  deponent,  marked  N^  5,  in  the 
List  of  Writings  prodaied  for  proving  the  libel ; 
which  Petition  and  Address  were  wrote  that 
Might,  and  signed  by  the  deponent,  and  aeveral 
others,  and  next  day  by  more  persons ;  when  a 
depnlation  from  the  meeting  waa  aent  with  the 
iaid  Petition  to  the  pannel,  then  Lord  Provost 
of  Edinburgh.  That  the  gemlemen  who  went 
to  carry  the  Address  to  the  pannel,  returned 
■gain  to  the  company,  where  the  deponent  re- 
mained ;  and  the  pannel  came  along  with  them ; 
who,  when  he  entered  into  the  company, 
teemed  to  be  out  of  humour,  and  uompfained 
that  any  such  paper  should  have  been  coneerted 
and  drawn  op  without  acquaintbg  him ;  and 
addressed  himself  particularly  to  the  deponent, 
telling  him,  he  was  greatly  surprised,  that  he 
ehoold  havo  had  any  concern  in  it,  without 
giving  him  auY  notice  of  it.  That  the  depo* 
aent  answeretl.  It  was  late  upon  the  5th  of 
the  month  before  the  paper. was  concerted 
and  drawn  up,  or  signed  by  any  body:  that 
•est  morning  he  waa  employed  in  getting 
■nbecriptions  to  it,  that  it  might  be  presented 
to  the  pannel  with  greater  wdgbt.  To  which 
the  pannel  replied,  That  the  matter  of  thia 
Address  was  what  he  was  to  consider,  and 
■ot  the  number  of  peraons  who  subscribed 
it;  and  that,  in  his  judgment,  it  was  tvea- 
aoaable;  and  that  he  himself  had  taken  the 
Oath  of  Adjuration,  which  obliged  him  to  op- 
nose  every  thing  that  was  treasonable :  and 
nirthar  added,  with  a  sneer,  that  he  knew  of 
nothing  to  be  treason,  but  what  the  law  had 
made  so.  Upon  which,  some  of  the  company 
and  the  pannel  had  some  pretty  high  words, 
irgoing  about  the  nature  of  tly?  paper,  and 
whether  it  was  treasonable  or  not.  Tberenpon 
tbe  deponent  said.  He  was  afraid  it  would  re- 
quire some  time  and  pains  to  convince  the  pan- 
ael  of  the  reasoiwbleness  of  it ;  but  that  he  now 
had  a  paper  put  into  his  bands,  aigned  >by  a 
Bumbec  of  gentlemen  of  character ;  and  that 
the  deponent  hoped,  that  he  would  not  meet  it« 
vithoattakmg advice;  which  if  he  did,  and 
considered  it  thorou|^hly,  the  deponent  hoped 
he  would  alter  his  opmion.  That  the  deponent, 
Upon  this,  left  the  company,  and  w^nt  to  Mr. 
Solicitor  Dandas*a  houae;  where  he  found 
hailie  Gavin  Hamilton,  and  some  other  per<> 
■oos,  with  Mr.  Dondas;  to  whom  he  related 
vhat  had  passed  in  the  oompaav,  and  what  he 
has  above  said ;  and  added,  Tbatr  be  was  per- 
maded  Provost  Stewart,  would  not  venture  to 
wyect  the  propositioii  made  to  htn^  without 


calling,  for  the  advite  ef  the  €rowii-lawyers ; 
and  therefore  he,  the  deponent,  hoped  Mr.  ^* 
licitor  would  be  ready  to  giv«  the  proper  an* 
swer,  if  the  question  was  laid  before  him.    Mr. 
Solicitor  Dundaa  then  said,  He  should  early  in 
the  moraiag  wait  on  Mr.  Craigie,  then  Lord 
Advocate,  and  concert  with  him  what  waa  fit 
to  be. done.     I>epocies,  that,  at  this  .time,  in 
Mr.  Dundaa^s,  it  waa  concerted  between  thi 
Solicitor,  bailie  Gavin  Hamilton,  and  tbe  de^ 
ponent,  that,  in  case  the  Provost  should  reject 
the   petition,  bailie   Gavin   Hamilfte,  being 
next  magistrate,  should  call  the  coundl  toge- 
ther, and  hiy  the  matter  before  them,  and  en* 
deavour  to  get  the  advice  of  the  crown -law- 
yers.   Depones  that  upon  Saturday,  the  7th 
of  September,  the  gentlemen  who  usualhr  met 
together  to  consider  vrhat  they  could  do  mr  the 
d^ence  of  the  place,  thought  it  fit  lo  publish  a 
paragraph  or  an  advertisement  in  the  Edin* 
mu^  news-papers,  in  order  to  encourage  peo* 
pie  to  aasociate  themselves  for  the  defaice  of 
the  place.    And  such  a  paragraph  haviiag  been 
drawn  up,  narrating,  that  an  address  having 
been  made  to  the  magistrates,  they  had  taken 
the  opinion  of  the  crown-lawyers,  who  ap- 
proved of  it ,  and  that  it  had  likewise  met  with 
the  Lord  Provost's  hearty  approbation  and  eon* 
currence,  or  words  to  tliat  pm-pnse  ;  the  para* 
graph  was  sent  by  two  nf  their  nnmbte.  Pro- 
vost Drunlroond,  as  tlie  deponent  thinks,  and 
the  de|)0iient  himself.    Upon  shewing  it  to  the 
pannel,  he  caused  dash  out  that  part'  of  *it  re- 
lating to  his  hearty  approbotionand  concur^ 
renoe ;  aud  insert  in  place  of  it,  *^  which  he 
heartily  acquiesced  in."     t'hat  the  deponent 
and  the  person  who  went  alonffst  with    him 
represented,  that  the  reason  of  their  ustng  tbe 
words  which  were  altered  b^  the  pannel  was 
to  encourage  people  to  enter  into  the  asaoda- 
tion.    However,  the  pannel  still  oontinDed  of 
the  opinion  he  had  expressed.    Depones,  that, 
about  Uie  middle  of  the  week  which  preceded 
the  rebete  entry  to  the  city  of  Edinburgh,  at  a 
meeting  of  tbe  inhabitants,  who  tKoallv  canw 
together  in  the  evening  to  eon»der  of  wfiat  was 
proper  to  be  done  for  the  defence  of  the  city, 
the  deceased  Mr.  Maclaorin  and  the  deponent 
were  present;  when  it  was  suggested,  that  se- 
veral things  were  left  undone  that  ought  to  be 
taken  care  of  for  the  public  safety ;  and  that  it 
waa  proper  these  matters  should  be  laid  before 
the  Lord  Provost.    And  it  was  proposed,  the 
deponent  should  go  from  the  meeting,  and,  in 
their  name,  lay  them  before  the  Lord  I'kttvost 
That  the  deponent  said  he  was  willing  to  faltow 
their  directions  in  that  matter,  but  did  not  care 
.  to  trust  to  his  memory  ;  and  therefore  called 
for  paper,  pen,  and  ink,  and  took  down  in*  writ* 
ing  such  particulaia  as  Mr.  Colin  Madaorin 
dicuted  to  htm,    And,  when  that  was  done,  as 
the  deponent  thmka,  Mr.  Mark  Sandilands  went 
aloi^  with  him  to  find  out  the  Protest,  who 
waa  then  in  a  tavern;   and,  as  the  deponent 
thinks,  in  Walker'a  house.    That  they  went  to 
another  room  in  the  house,  where  the  Provost 
tiame  to  them  ;  and  they  coramoniciilDdto  lam 
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wbat  WM  eoDtfttned  ia  their  paper.     Amoog 
olber  tbmg9»  tiiatihe  nieetiogf  they  came  from 
thought  it  iras  proper  there  should    be  a  ge- 
neral search  in  the  town  for  arms,  lest  tliere 
night  be  some  concealed  for  the  use  of  the 
vebels ;  as  also,  that  the  Lord  Provost  should 
concert  irith  the  Lord  Advocate,  or  tay  proper 
persQO}  that  a  search  should  he  made  in  the 
pbices  adjacent  to  the  town,  which  were  not 
within  the  royalty.    That  to  this  the  pannel 
answered.  That  Edinburgh,  and  the  adjacent 
parts,  cooM   with    very   great  difficulty    h€ 
•earehed  so  narrowly,  as  that  concealed  arms 
sbonld  be  di^tcorered ;  and  that  he  did  not  see 
any  good  purpose  it  oanld  serve  to  make  a 
iearisb,  or  words  to  that  purpose :  hut,  if  they 
lOBisted  upon  it,  orders  should  be  directed  for 
SQch^  a  search.    Depones,  That  the  last  of  the 
particttlars  taken  down  in  the  paper  was,  a  de* 
mand  that  the  pannel  by  himself,  or  others  of 
proper  authority,  should  procure  fifty,  forty,  or 
at  least  thirty  sailors,  out  of  his  majesty's  ships, 
who  were  most  expert  in  managing  of  cannon, 
in  order  to  be  assisting  in  the  defence  of  the 
city,  by  taking  the  direction  of  the  artillery 
that  were  placed  upon  the  walls,  or  in  the  town. 
Upon  readily  of  which,  the  pannel  fell  into 
aome  heat  of  temper,  and  said,  *'  By  God,  Sir, 
while  I  am  Provost  of  Edinburgh,  sailors  shall 
not  be  admitted."    And  the  deponent  having 
represented  to  him,  that  there  were  none  in 
town  that  knew  how  to  maoasfe  cannon ;  and 
that  application  had  been  made  at  the  castle, 
bot  no  gunners  could  be  spared  from  thence; 
and  asked.  What  he  would  substitute  in  their 
place?    be  made  no  answer,  bot  the  former 
repeated.  That,  by  God,  while  he  was  Provost 
of  Edinburgh,  no  sailor  should  be  admitted. 
And  the  deponent  being  greatly  surprised,  as 
aome  time  before,  when  he  the  deponent  had 
been  insisting  with  him  that  cannon  should  be 
provided  for  the  defence  of  the  place ;   he  ob* 
jected  against  it,  and  said,  He  could  not  see 
ffaey  could  be  of  any  use,  as  we  had  nobody 
that  knew  how  to  manage  them :  the  deponent 
therefore,  raising  his  voice,  demanded  to  know 
the  reason  of  such  an  eztraordinarv  piece  of 
conduct.    To  which  the  pannel  replied,  with 
aome  heat,  ••  My  reason.  Sir,  is  plain.     If  they 
sbonld  be  admitted  here,  it  would  be.  Damn 
yoar.bkKNl,  Jack ;  fire  away,  and  be  damn'd  ; 
and  so  they  would  fire  upon,  and  muider  the 
inhabitants :  and  it  is  my  duty  to  protect  the 
lives  of  the  inhabitants,  as  well  as  to  defend  the 
town  against  the  rebds;*'  or  words  to  that  pnr- 
poae.    Whereupon  the  deponent  left  him. 

IX.  Jamn  Grants  merchant,  and  present 
town4reasurer  of  Edmburgb,  depones,  that,  in 
the  afternoon  of  Monday  the  iQth  of  Septem- 
ber 1745,  which  was  the  day  that  immediately 
preceded  that  upon  which  the  rebels  entered 
the  citv,  the  deponent  was  in  the  Goldsmiths* 
hall,-  «^nere  the  pannel,  and  a  good  man^  other 
people,  were  met  together ;  and  heard  two  or 
tbrete'  of  those  who  wera  present,  whom  the 
panaal  pahUcly  desired  might  giv^  thair  api* 


nion,  whether  it  was  proper  to  defend  the  town* 
or  not,  and  who  declined  to  explain  themselves 
upon  that  matter,  observe  to  him,  that  if  tha 
town  was  to  be  delivered  up,  proper  measurea 
ought  to  be  taken  tor  preserving  the  arms  from 
falling  into  the  hands  of  the  reikis.    And  being 
interrogate  for  the  pannel,  whether  it  related 
to  the  government's  arms,  or  to  the  arms  of  tha 
city  ?  depones.  He  does  not  remember  any  dis- 
tinetion  was  made ;  or  further,  than  that  tha 
arms  in  general  were  mentioned.    And  further 
says.   That  this   observation   was  made   by 
major  Thomas  Cochran   and  captain  James 
Murray,  and,  as  the  deponent  thinks,  by  dean 
of  guild  Hathorn.    And  depones.  That  he  doea 
not   remember,  whether  any  thing  was  said 
further   upon   that  subject     Depones,  That 
when  several  of  the  persobs  present  bad  de- 
clined to  give  their  opinion  as  to  defending  tha 
town,  the  Provost  declared.  That  it  was  hia 
opinion  it  ought  to  be  defended ;  and  that  they 
might  hope  for  better  terms,  in  ease  the  town 
were  at  last  to  be  surrendered,  with  arms  in 
their  hands.    That,  betwixt  three  and  four  in 
the  afternoon,  while  the  deponent  was  at  this 
meeting,  Mr.  Groset  came  in,  sent,  as  the  de- 
ponent believes,  from  the  lord  justice  clerk,  or 
some  other  person ;  and  made  an  ofier  to  the  pari« 
nel  of  an  hundred  dragoons,  to  assist  in  defend- 
ing tlie  dty,  if  he  would  send  an  order  for  their 
entering   the   same.     To  which  the,  pannel 
answered,  He  would  sign  no  order ;  but  if  they 
came  in,  they  should  be  made  very  welcome* 
And  depones.  That  he  left  the  meeting,  and 
went  home.    And  being  interrogate,  Why  ha 
left  the  meeting,  when  they  were  deliberating 
concerning  the  defence  of   the  town  ?  saith. 
That  he  went  away  in  the  belief  that  the  town 
was  to  be  surrendered ;  induced  to  think  so 
from  the  dragoons  inarching  eastward ;  and 
that  he  perceived  the  welK-affected  in  the  town 
had  a  jealousy  of  the  Provost :  and  the  depo- 
nent likewise  perceived,  that  the  removal  6f  tha 
dragoons  had  made  people's  spirits  sink.    De- 
pones, That  some  few  days  before  the  rebels 
entered  the  town,  the  pannel  spoke  to  the  da* 
ponent  in  the  Parliament-dose,  and  told  him. 
That,  as  the  volunteers  had  made  the  proposal 
of  bearing  the  charges  of  repanring  the  city- 
walls,  he  thought  it  was  proper  the- money 
should  be  immediately  advanced,  because  ha 
doubled,  if  that  was  not  done,  it  would  in  the 
end  ikll  upon  the  town.    To  which  the  depo^ 
nent  answered.  That  it  couM  not  be  ezpacted 
they  eottM  advance  the  money  at  that  time. 
Further  says.  That  Mr.  Alexander  Webster 
joined  them  at  this  conversation ;  and  tiie  pan* 
jlel  made  the  same  proposition  to  Mr.  Webstar 
that  he  had  made  to  the  deponent ;  who  made 
the  same  return  as  the  deponent  had  done.  And 
being  interrogate  for  the  pannel,  Whether  this 
conversation  related  to  the  reparation  of  the 
walls,  as  to  which  orders  had  been  given  by  tha 
council  to  repair  the  same,  and  the  reparation 
was  going  bo ;  or  as  to  some  additional  foriifi* 
cation,  wbicb  had  been  proposed  by  the  volun- 
teers?  dapoofi^  .That  ha  J^aavrs  ordaia  bad 
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baeo  men  by  the  eooncil  for  repaifing  the 
walle  before  Ibat  eoDTemtioo  beppened;  bat 
tbet  this  oonvenation  related  lo  the  ezpenoe  of 
the  work:  but  whether  it  was  the  expeoce  of 
the  reparation  of  the  walls,  or  of  aooie  new 
projected  piece  of  fortificalion,  the  deponent 
cannot  be  poaitiTe. 

Xk  Mr.  Jmeph  WilHamton^  adfocate,  one  9f 
the  priocipal  clerks  of  the  city  of  Edinbnrgby 
depoDes,  That  he  was  present  at  a  meetii^  of 
aeveral  of  the  burgesses  of  the  cit j  of  Edinburgh, 
upon  the  5th  September  1745 ;  when  it  was 
agreed,  that  a  pcution  should  be  presented  to 
the  Lord  Provost,  for  leave  to  such  of  the 
citizens  as  should  please  to  associate  themselTes 
as  volunteers  for  the  defence  of  the  city.  That 
accordingly  such  a  petition  was  framed ;  and 
the  deponent  assisted  in  framing  it.  And  the 
paper  roarkod  No.  5,  in  the  List  ot  Writings  sub- 
joined  to  the  libel,  being  shewn  to  him,  depones, 
Jt  is  the  same  framed  asabove ;  which  was  signed 
bjr  all  the  company  present  that  night  That  he 
did  not  see  this  application  offered  to  the  pannel 
the  next  day ;  but  had  occasion  to  converse  with 
him  on  the  subject  of  it  in  the  evening  of  that 
day;  when  he  told  the  deponent,^  that  he 
looked  npon  the  paper  as  treasonable ;  and  asked 
bis  ofHnion  thereanent  To  whicli  he  an- 
^  awered.  He  did  not  think  it  treasonable,  to  take 
op  arms  in  defence  of  the  king  and  the  coun- 
try, though  without  warrant,  there  bebg  a  sub- 
sisting rebellion  in  the  country.  Depones, 
That,  afW  the  petition  was  approved  of,  he  was 
present  at  making  a  draught  of  an  advertise- 
ment to  be  inserted  in  tbo  news-papers ;  in 
.which  there  were  words  to  this  purpose.  That 
the  pannel  heartily  agreed  or  concurred  with 
the  desfare  of  the  said  petition.  That  two  of 
the  company,  when  the  draught  was  made, 
were  sent  to  wait  upon  the  pannel  with  it  That 
they  went ;  and,  when  they  relumed,  reported 
-the  draught  with  an  amendment  made  by  the 
pannei's  order,  by  dashing  out  the  words, 
*  heartily  agree  or  concur ;'  and  putting  in  plaoe 
thereof,  *  acquiesced  in :'  and  that  he  beard  the 
•aid  report,  and  saw  the  said  amendment 
Depones,  That  he  was  present  at  a  meeting  in 
the  New  Chnrch  I«le,  upon  the  9th  September 
foresaid,  to  which  the  pannel  came,  and 
named  the  six  captains ;  and,  as  the  deponent 
remembers,  expressed  his  satisfaction  with  the 
seal  of  the  petitioners ;  but  in  what  terms,  be 
does  not  remember :  nor  did  he  himself  ob- 
serve any  contrary  or  disrespectful  behaviour  of 
the  pannei's  on  that  occasion,  though  he  heard 
others  talk  differently  of  it.  Depones,  That, 
upon.  Wednesday  the  11th  September  foresaid, 
the  deponent  went  round  the  city- wall,  from 
the  Bristow  port  to  the  West  port ;  upon  which 
he  saw  but  four  or  Ave  men  working.  That, 
on  Friday  thereafter,  the  13th,  he  was  desired 
by  several  of  his  brethren  volnnteers,  to  remon- 
•trate  to  the  Provost  and  council,  that  the  rfpa- 
ration  of  the  city -walls  was  carried  on  slowly^; 
and  to  lay  before  them  some  proposals  that  were 
tbetight  necessary  for  that  purpose:  ifoiae  of 
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which  the  council  agreed  to,  and  sone  were  die* 
agreed  to:  hot  that  he  remembeiaonly  oneartiote 
disagreed  to,  relating  lo  a  house  at  the  Potter- 
row  port,whioh  was  pnmoaed  to  be  taken  down,or 
so  built  op  as  not  to  inrest  the  walls  at  that  fkwt 
That  the  deponent  and  the  pannel  had  woim^ 
warm  words  with  respect  to  the  works  gowg 
on  slowly :  and  be  proposed  to  the  panned  that 
bailie  Hamilton  shonM  be  antborised  to  over- 
see these  works ;  hot  the  pannel  replied^  That 
that  trast  was  already  ^committed  to  bailin 
Robert  Baillie.   Deponea,ThathewasnotprB> 
sent  when  the  proposal  for  pnttiog  arms  only  in 
the  hands  of  such  of  the  trained^nds  as  were 
welKafiected  to  the  government  was  first  made : 
but  some  timeaflerriie  heard  the  samepropoaal 
renewed  to  the  pannel;  and  his  answer  was.  He 
could  not  think  of  distinguishing  or  diseriminal- 
ing  one  part  of  the  trained -bands  from  another. 
That  upon  Wednesday  the  11th  of  September, 
he  and,  he  thinks,  bailie  Wilson  carried  aprw* 
posal  to  the  pannel,  to  search  for  arms  wtihia 
and  in  the  neighbourhood  of  the  eity  ;  and  be 
believes  a  former  messsge  had  been  carried  l» 
the  pannel  for  that  effect.   That  the  pannel  an- 
swered. He  was  willing  a  search  should  be  made 
in  the  neighbourhood ;  but  be  couM  not  agreeto 
make  it  within  the  cit^,  because  it  would  crentu 
a  great  deal  of  confusion,  as  be  said.    Depooce, 
That  he  was  not  at  the  general  meeting  beM 
in  the  New  Church  Isle,  upon  the  afleniooa 
ofthe  16th  of  September  ;  becanse  just  befora 
it,  the  fire -bell  was  rung,  which  wss  the  signal 
to  the  volunteers  to  re|>air  to  their  several  j)est8  ; 
and  which  he  aoeordiii^ly  did :  and  that  neither 
before  his  renairiog  thither,  nor  while  lie  smtd 
there,  were  tnere  any  orders  sent  by  the  |iannel, 
to  the  volunteers  how  to  dispose  of  themselves, 
so  fiir  aa  he  knowa :    and  that  provost  Dron- 
mond,  then  a  captain  of  one  of  the  companiee 
of  volunteers,  having  represented  to  the  other 
officera,  that  no  orders  bad  come  how  ibey 
were  to  dispose  of  themselves,  suggested,  that 
he  thought  it  was  preper,  since  they  got  th«r 
arms  from  the  government,  and  it  seemed  were 
not  to  use  them,  or .  were  not  at  liberty  to  use 
them,  or  words  to  that  purpose,  that  therefore  it 
would  be  proper  for  them  to  return  them  to  tlie 
castle.  Upon  which  they  immediately  marched 
op  to  the  castle,  and  delivered  up  their  arnss. 
And  being  interrogate,  bow  long  be  thinks  they 
might  have  been  at  the  alarm-|Mist,  before  tbej 
marched  up  and  delivered  the  arms ;  and  bow 
the  volunteers  came  to  take  upon  them,  witboat 
orders  from  the  pannel,  their  colonel,  or  without 
knowing  that  they  were  to  receive  no  order,  to 
deliver  them  up?   depones,  That  he  oannot 
preoisely  tell  how  long  the  volonleera  were  upon 
the  alarm-post;  but  that  he  went  to  captain 
(proToai)  Macaol^'s  house,  wbose  lieutenant 
he  waa,  desiring  him  to  go  to  the  Collc^-yarda 
to  their  company  ;  that  af^  going  tlim,  aad 
finding  the  comnauy  .was  gone,  they  reUHiwd 
to  the  lAwn-market  %  but  by  the  way,  the  de- 
ponent atepped  into  the  Gohumiths-ball,  wbem 
be  staid  nardly  so  much  as  a  ^aart«  of  nn 
hour:  ihatyWMnhtoamnlnthiilnwBHaaikatB 
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4he  company  was  Uiere:  mod  tiial  there  were 
two  ob«la  of  arms  in  the  Co1leffe«jardi,  and 
the  carta,  caitera  and  horMf«  whion  had  brought 
them,  standloff  by,  without  so  moch  as  a  cen* 
try ;  which  Mr.  Macaohif  and  he  insisted 
tliey  shonld  carry  hack  again ;  hot  which  the 
carters  refnsed  at  first  to  do:  and  an  officer, 
who  came  from  the  castle,  also  declined  to  hare 
it  done;  because  his  ordcra  were  to  leave  them 
there :  and  what  betwixt  persuading  the  officer 
tn  allow  them  to  be  carried  back,  and  threaten- 
ing  the  carters  to  yoke  their  horses  to  carry 
them,  which  at  length  was  complied  with,  a 
good  deal  of  time  was  spent:  and  when  the 
arme  were  deliYered  into  the  castle,  it  began  to 
be  dnskisb.  And  to  the  latter  part  of  the 
nbove  interrogatory,  depones.  That  about  the 
time  that,  without  command,  the  volunteers  de- 
livered up  their  arms,  it  was  whispered  by 
aevemis  among  them,  though  be  himself  did 
not  say  so,  that  they  were  betrayed ;  and  they 
would  be  cot  in  pieces,  without  doing  any  good 
aervioe :  but  the  public  reason  given  as  above 
was,  that  they  had  got  no  orders,  and  bad  no 
reason  to  expect  any.  Depones,  that  one  part 
of  the  proposals  made  by  the  deponent  to  the 
Muael,  was  in  relation  to  bringing  in  long 
ladders  in  the  suburbs  of  the  town ;  to  which 
Ihepaanel  agreed,  and  said,  he  would  issue 
orders  accordingly.  He  does  not  know  if  such 
orders  were  given  or  not ;  but  he,  upon  appli- 
catMMi  to  the  bailie  of  Potter-row,  and  by  his 
warrant,  seized,  and  brought  into  the  town, 
oeveral  long  ladders,  about  fourteen  or  sixteen, 
from  the  Potter*row,  and  ihereabouts,  upon  the 
lath  September. 

XI.  Sir  Robert  Dkhon^  of  Carberry,  hart, 
depones,  That  in  the  evening  of  Sunday  the 
15tb  September  1755,  he  came  to  the  city  of 
Bdinbuigh  upon  the  head  of  150  volunteers  from 
Inveresk,  Musselburgh,  and  the  neighbour- 
hood, according  to  the  report  of  Daniel  Mat- 
thison,  an  old  Serjeant,  who  had  drawn  them  up 
to  number  them.     That  he   acquainted  the 
patinel  that  night  about  ten  o'clock,  that  he  had 
marched  tbeae  vohmteers  to  assist  in  defence 
of  the  city  under  his  command  against  the 
rebels ;  and  desired  that  the  pannel  might  fur- 
nish him  and  them  with  arms  for  that  purpose. 
That  the  deponent  met  with  a  so  and  so  recep- 
tion ;  that  is,  not  such  as  he  expected :  for  that 
lie  did  not  thank  him  for  bringing  in  the  men, 
but  carried  him  into  a  room  in  Mrs.  Clarke's 
house,  where  there  were  several  of  bis  acquain- 
tances.   That  the  pannel  said,  it  was  too  late 
to  give  out  arms  to  them  that  night,  but  that 
they  should  have  them  next  morning.    That 
the  pannel  ordered  a  refreshment  for  the  men  ; 
and  they  were  quartered  in  the  New  Church 
Isle,    lliat  no  arms  were  delivered  to  them 
next'  morning.    That  the  deponent  applied  to 
the  pannel  on  the  Monday  morning  for  arms ; 
and  he  answered,  they  should  have  them  by 
nine  o'clock:  but  they  were  not  then  delivered; 
and  the  men  staid  in  the  town  till  about  mid- 
day, Monday  i  and  h»  balievesweBithcn  hone. 


But  that  an  hour  after  the  deponent  had  been 
with  the  pannel  that  morning,  he  desired  bailie 
Lindsay  of  Musselburgh  to  go  to  the  pannel, 
and  inquire  for  the  arms  j  for  he  the  deponent 
woirid  not  go  near  him  again.  That  when  the 
deponent  talked  with  the  pannel  that  morning, 
he  the  pannel  propoaed  to  the  deponent,  that 
his  men  he  had  brought  to  town  abould  inlist 
in  the  Edinburgh  regiment. 

XII.   Gavin  Hamiltant  bookseller,  and  late 
one  of  the  boiliea  of  Bdinburgh,  depones.  Thai 
he  was  desired  by  some  of  the  meeting  which 
had  formed  and  |i>resented  the  petition  to  the 
pannel  and  council  of  Edinburgh,  in  relatiott 
to  the  association  of  volunteers,  to  meet  with 
them,  to  talk  on  that  subject,  on  the  evening 
of  the  ath  of  September  1745.    That  the  pan- 
nel declined  going,  upon  account  of  his  being 
tired  going  round  the  walb  of  the  city,  with 
this  deponent,  the  deceased  Mr.  Colin  Mac* 
laurin,  and  aeveral  others.    And  the  deponent 
replied,  that  the  gentlemen  of  that  meeting' 
positively  expected  him  tliere.    To  which  the 
pannel  made  no  reply ;  but  he  unilerBtoed  the 
pannel  went  to  the  meeting,  though  he  the  de- 
ponent was  not  there.    Depones,  that  jifler  the 
council  of  Edinburgh  had  ordered  the  city- 
walla  to  be  repaired  in  September  1745,  tnie 
deponent  upon  the  Gth  of  September  walked* 
round  the  whole  of  them  with  the  pannel. 
That  on  the  7th  of  September,  he  again  went 
to  visit  the  aakl  work  ;  and  foood  but  nine  men 
working  at  that  work,  although  be  expected  to 
have  aeen  two  or  three  huDdrml;  and  that 
meeting  with  deacon  Mack,    who    had  the 
charge  of  the  workmen,  he  asked  the  deacon, 
how  it  came  there  were  so  few  people  em- 
ployed in  the  said  reparation  P  And  he  thinkn 
the  deacon  anawered  him,  that  the  pannel  had 
told  him,  that  unless  he  had  a  more  special 
warrant  for  his  work,  lie  might  get  it  for  hie 
payment.    That  that  very  day ,  this  being  oom^ 
plained  of  in  council,  that  the  work  was  car* 
ried  on  very  slowly,  the  descon  obtained  a 
more  special  warrant  for  making  reparations  of 
the  walls,  and  obtained  pres^-warrants  against 
workmen.    That  the  next  day,  being  the  8th 
of  September,  he  again  made  the  round  of  the 
walls,  and  found  only  fourteen  men  at  work. 
That  several  complaints  were  made  of  the  slow- 
ness of  the  work  to  the  deponent,  and  several 
others  of  the  council.   But  the  deponent  known 
not  whether  any  such  complaints  were  made 
to  the  pannel.    Depones,  that  when  the  repa- 
ration of  the  walls  was  first  proposed,   tho 
pannel  objected  to  it,  on  account  of  the  ex- 
pence,  and  the  lownesa  of  the  town's  funds. 
Bnt  the  deponent  recovered,  from  bailie  Hope, 
he  thinks,  the  account  of  the  like  expence 
which  was  incurred  in  the  year  1715,  amount- 
ing to  but  about  SOO/.  or  300/.    That  this  ob- 
jection was/dropp^,  and  the  work  begun. 
That  he  knowa  nothing  of  the  proposal  that 
was  made  to  the  pannel,  for  getting  sailors  ex- 
pert in  ji^nnnery  to  serve  the  city^cannon ;  hot 
some  tune  alWr  he  beard  of  ihat  proposal,,  ho 
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■AW  Upon  tbs  aeuwil-taMe  %  Uitar  Ijrin^  fiMa 
t|ie  commaiidflr  of  th»  Ureuky  ose  ol'  hm  nBa- 
jelly's  sbiM,  wiilMSKd  to  th>.paiMirt»  aoiiMiBl* 
iog  bun,  tMt  be  h»d  110  giuiMii  W>ifMe  lor 
tbea^mceof  iheGily.  AaJ  the  ^ep^pest  Mif* 
poMS  tbat  tbb  tvat  an  Misfrer  to  «  kttar  wrole 
by  the  paimel  ftemaadjuy  gunoeri.    Depooea, 
that  he  bimieU'  oiede  a  propwal  le  the  p«0ntl, 
for  laying  aside  the  iraioed^baiMli  fitini  the 
service  of  the  city,  because  he  believed  there 
were  too  many  mKSffeoted  to  the  goverpnieat 
•nos^t  them.    That  the  fMHUiel  rejected  it; 
«sd  said,  be  would  stand  for  the  honour  of  the 
traiued' hands.    Depones,  that  some  volunteers 
aamefroai  (he  oeitfiibourbood  of  Musselbuigb, 
Dalkeith,  and  other  a^iacent  places,  on  the 
15tb  of  September ;  and  that  the  deponent  bad 
occasion  to  meet  with  Dr.  Tait,  jiiat  as  be 
parted  with  the  pannel :  That  the  doctor  oom- 
plained,  that  the  paond  had  used  him  roughly, 
and  was  in  a  passion  at  bim^  for  no  otiier  rea- 
son, as  be  said,  but  I'er  bcioging  in  his  men. 
Depones,  thai  at  a  cooooil-nieetiD^  upon  the 
16tb  Seplecnber  X745,  in  the  Goldsmiths- ball, 
he  saw  a  petition  signed  by  several  of  ibe  Inba- 
bitautsof  £diobur|$byaod  particularly  by  some 
of  bis  own  aeouaiutaoees,  (whom  be  cbided  for 
having  signed  it)  desiring  a  general  meeting 
to  be  called,  to  consider  what  was  proper  lo  be 
done.    That  he  does  not  know  bow  the  said 
petition  came  w;  nor  does  he  remember  whe- 
Iberit  was  read  ornot;  nor  can  he  say,  that  it 
was  pcesented,  or  put  in  the  bands  of  the 
pannel,  though  be  saw  it  in  his  hand.    And 
the  paper,  marked  N".  8,  in  the  list  sub- 
joined lo  the  orimioal  letteps,  being  exbibiied 
to  the  deponent,  depones,  it  is  the  same  whicb 
be  saw  on  the  table  in  the  Ooldsmtths-ball, 
and  in  the  pannel's  hand.    That  the  meeting 
10  the  GobJsmilbs-haU  soon  broke  ttp,and  an- 
other was   immediately  held   in  .  the  New- 
Cbufcli  Isle ;  at  botli  which  the  pannel  pro» 
aided.    That  in  this  last  meeting,  there  was  a 
gveat  deal  of  confusion^  the  petition  was  again 
ulkedof;  but  be  does  not  remember  it  was 
lead.  And  it  was  under  the  consideration  of 
that  meeting,  wheiher  the  town  sboukl  be  de- 
fended, or  delivered  op  tothetebelsP  and  the 
far  grraler  number  of  the  meeting  were  lor  lite 
latter.    It  was  also  under  oonsideration,  if 
some,  dragoons  should   be  brought   into  the 
town  for  the  defence  of  the  city,  in  consequence 
of  offers  to  that  purpose,  sevemUy  made  by 
Mr.  Groset,  and  Mr.  Lindsay,  secretary  at  war ; 
but  the  cry  of  the  generality  waa,  Ko  Dra- 
goons, No  Dragoons :  and  he  beard  the  pannel 
repeat  these  words, « JNoDrsgoons ;'  hot  whe- 
ther as  his  own  opinion,  or  as  the  sense  of  the 
meeting^,  be  cannot  say:  ^ot  the  owwttog 
rested  in  that  opinion.     That  in  .the  same 
meeting,  the  deponent  proposed,  thai  the.  arms 
of  the  city  should  be  secured  in  the  csstle,  since 
the  mseiing  bad  resolved  nf^t  to  defend  it ;  and 
the   same   proposal   1^  comprehended  the 
king's  arms  then  in  it:   wbicb  proposal  the 
pannel  rspeated  to  the  meding,  aa  coming 
front  the  deponent  ^  atfdLil  WM  tgcoeA  toi    Bui 


aAerwasdsitbsIng  nMyve4,  and  insisted  on*  tbn^ 
iftbearmoivoredeliveretl  into  the  cattle,  they 
conM  ejLpsot  no  capitula^Mi  or  terms,  the  re- 
aoltttionof  debveiing  them  into  the  castle  woo 
altered.    Afler  which,  such  of  the  members  of 
the  comwil  as  were  in  the  meetipg,  went  |o 
4ie  Gddsmitbs-hail ;  where,  and  in  tbe  coun- 
cil-chamber, they  remained  all  night     De* 
Knes,  that  at  tM.  meeting  in  tbe  Goldsmilhf* 
II,  before  that  in  the  New-Churdi  Isle,  an4 
at  the  said  meeting  in  the  Newr- Church  isle, 
there  waa  an  offer  of  dragoons  made  to  the  pan- 
nel twice,  once  by  Mr.  Groset,  and  another 
time  by  Mr.  Lindny,  secretary  at  war;  to 
one  of  which  (he  thinks  it  was  to  Mr.  Lindmr, 
in  the  New-Church  Isle,  who  pressed  the  ofkBf 
much  upon  the. pannel)  he  answered,  if  the 
commanding  officer  wonld  aend  in  dragopns^  bn 
might  do  it;  but  be,  the  panpel,  i^ould  givn 
no  orders  for  that  purpose.    The  other  offer 
by  Mr.  Groset,  which  oe  abo  presaed  mucbt 
and  which  the  deponent  thinks  was  the  first, 
being  made  in  the  Goljdsmitbs-hall,  tbe  pannel 
refused  to  accept  of.     Depones,  that  at  the 
meeting  in  the  New^Cborcii  Isle,  there  was  % 
letter  from  tbe  Pretender's  son  brongbt  in,  m 
what  manner  be  knows  not,  further  than  it  waa 
said  to  be  banded  in  from  the  door :  And  the 
first  time  he  saw  it,  was  in  the  hands  of  deacoo 
Orrock ;  who  broke  it  open,  and  looked  at  the 
subscription,  and  was  going  to  read  it ;  but  n 
cry  being  made  against  retuUng  it,  the  mem- 
bers of  the  council  insisted  it  should  not  he 
read;  and  the  pannel  forbid  it  to  be  read. 
And  it  was  not  r^  at  tb^at  time;  hot  it  was 
read  hi  tbe  Goldsmiths- hall,  tp  which,  ns  sai4 
is,  the  pannel  and  the  council  retired.    That, 
i^on  raadivg  this  letter,  it  was  profiosed  what 
kind  of  answer  sliould  be  made  to  it:  And  at 
>  was  moved,  that  the  advice  of  the  aasessor* 
sbonld  be  taken  upon  it.    That  ibey  were  ac- 
cordingly aent  for ;  but  none  of  them  were  in 
town,  ezcspt  Mr.  Patrick  Haldane ;  who  came 
down  to  thesn  a  little,  but  declined  to  give  anv 
advice.    And,  in  explication  of  what  he  baa  al- 
readjr  said,  depooei,  that  the  motion  for  send- 
ing for  the  assessors,  aro^e  upon  a  proposal 
which  bad  been  made,  tliat  the  city  sbouki 
capitttlateor  sonender  upon  terms ;  and  that 
the  panuel  having  asked  at  several  of  the  com- 
cil,  if  ihey  would  go  and  capitulate,  wbicb 
they  declined  to  do;  it  was  then,  or  about 
that  time,  that  the  motion  for  taking   the 
advice  of  tbe  assessors  was  made.    That  Mr. 
Haldane  was  sent  for,  and  came ;  and  then 
one  of  these  two  things  was  proposed  to  Mr* 
Haldane  to  give  his  advice  upon,  either  what 
was  proper  to  be  done  in  the  present  janctum 
in  general,  or  what  should  be  done  in  relation 
to  anawerin^  tbe  said  letter,  he  does  not  re- 
member which :  to  which  be  thinks  Mr.  Hal* 
dane  said,  These  things  are  too  difficnli  fyr 
me  to  give  any  opinion  of;  and  thereupon  rase 
from  ms  sest,  and  walked  off;  bnt  do9«  not 
remember  if  tbe  letter  waa  read  .or  shewn  m 
Mr.   Haldane.     That  afterwards  tbe  nannel 
ohaognd.tbntenwof  hispropoi^)  nod  09- 
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geited,  tltfit  it  in^hl  lie  pfdjpeT  to  tmod  oot 
■ome  of  their  nvmber,  to  gam  time:  and  a 
committee  of  the  oooooilof  four,  wm  appointed 
to  go^  whereof  the  dep<»Dent  waa  oae ;  and 
their  ioBtraotiooa  were,  to  call  only  for  such  of 
the  gentlemen  in  the  rebel  army  as  they  were 
acquainted  with;  and  to  propose  to  them,  if 
they  wontd  send  some  of  their  nmnber  into  the 
city,  to  teN  what  they  proposed  to  have  done ; 
and  to  assure,  upon  the  part  of  the  pannel  j  such 
as  ahould  be  sent  in,  that  they  should  be  al- 
lowed  to  return  safely.  That  the  said  depu- 
tation aeoordingly  went  out ;  and  the  patter, 
marked  N^  2.  signed  anil  sealed  by  John  Mur- 
ray, the  Pretender's  son's  secretary,  now  ex-* 
hihit  and  shewn  to  the  deponent,  was  giT«n  to 
him,  as  the  answer  to  the  first  deputation; 
which  he  refm  to  as  part  of  his  deposition. 
That  the  deponent  haVing  giren  In  this  paper, 
aa  the  report  of  the  said  deputation,  it  was  ob« 
jected  to  it,  that  it  ceuM  not  be  agre^  to  by 
theeonneil;  and  John  Oootts,  then  one  of  the 
Opuaciltors,  and  late  pnirost  of  the  city,  said, 
that  it  waa  ittHiosBibte  to  agree  to  it ;  and  that 
they  moataenu  back  again  another  deputation, 
t^  aee  and  get  better  terms.  Depones,  that, 
when  he  returned,  he  was  told  by  some  mem  • 
ben  ef  the  council,  that  sir  John  Cope,  with 
the  fleet  in  which  the  troops  under  his  com- 
naod  were,  were  arrired  at  Ddnbar.  That 
Uien  ft  was  proposed,  that  a  fresh  deputation 
oaight  be  sent  to  obtain  better  terms;  which 
was  agreed  to.  The  deponent  was  proposed 
to  be  one  of  the  deputies;  bat  refused  it,  and 
very  soon  thereafter  left  the  eoancH :  but  he 
nnderatood,  that  a  dejjiutation  of  Ihnr  did  go, 
and  waa  told  so  by  one  of  the  deputies ;  and 
saw  the  paper  marked  N**  3,  Dsentk)iicid  in  the 
List  of  Wnttngs;  which  was  ^he  result  of  that 
aeeond  deputation.  Depones,  that  of  the  city* 
arms  there  werebettveen  1,S00  and  1,400  fire- 
)ocka  and  bayonets;  abont  a  hundred  of  ^hich 
Bnmber  were  in  bad  condition.  Depoiles,  titat 
after  the  pannel,  and  the  deponent,  'wttb  the 
other  members  of  council,  retired  out  of  the 
New  Church  Isle  to  Goldsmiths-hall,  or  Laigh 
council -house,  he  was  deputed  by  the  pannel, 
and  the  other  eouncillors,  to  wait  of  the  Lord 
Justice- Clerk,  that  he  inight  give  his  adrice, 
either  to  the  couneil,  or  to  as  many  of  them 
as  should  wait  upon  him,  what  it  was  proper 
for  them,  at  that  juncture,  to  do  ;  and  others 
at  the  same  time  were  appointed  to  carry  the 
aaroe  message  to  the  Lord  Advocate  and  Soli- 
citor for  the  time.  The  deponent  went,  in  obe- 
dience to  this  order;  but  helhre  he  had  gone  a 
little  way  from  the  Goldsmiths- hall,  he  re- 
ceired  cevtain  information,  that  the  Lord  J  us- 
tice-Clerk  had  left  the  city ;  which  he  re- 
ported to  the  pannel,  and  the  coniicil,  in  the 
Gordsmfths-hall.  And  depones,  that  the  same 
answer  with  respect  to  the  then  Lord  Advocate 
and  Soliettor,  was  returned  in  the  deponent's 
hearings  that  they  lad  left  the  town. 

XTII.  Jo^it  IH/kwi,  merchant,  and  late  one 
nf  the  bailies  of  Edinbnrgb,  depones,  That, 


upon  a  flatorday  towMs  the  end  of  Auffest, 
the  deponent  waa  pressed  by  soTeral  ot  the 
burghers  to  gu  to  the  Profoat,  and  oomplaiir, 
that  toothing  waa  agoing  for  the  deteoee  eC 
the  city,  netwtlbttaiidittg  that  it  was  then  cer- 
tain that  the  Prelender'a  son  waa  landed  in  the 
north,  and  on  hi»  asardh  sounhwards.  That 
the  deponent  accordhigly  went  the  same  day  ; 
and  for  the  above  reaaona  proposed,  that  the 
Provost  should  fbrthwith  call  a  meeting  of  tha 
old  and  substantial  hurgtesses  of  the  town. 
That  the  Provovt  at  lirst  i^eoeited  the  proposal 
with  a  little  laugli ;  btft,  afler  reflection,  agreei 
to  it.  TImt  the  deponent  proposed  that  the 
meeting  should  he  ealled  that  same  night ;  but 
the  pannel  said,  theburghera  wooM  be  gone  ia 
their  diversions,  and  would  not  be  got  toge- 
ther. To  whveh  the  deponent  answered,  thiA 
no  time  waa  to  be  lost ;  and,  if  the  meetrag 
was  not  called  that  night,  it  should  beearl;^ 
Mondar  ntohiing.  That  the  deponent  at  th^ 
same  time,  told  the  pannel,  that,  during  the 
rebellion  in  the  year  171S,  the  town  of  Giaa- 
gow  had  raised  a  regiment  of  500  men,  and 
he  was  snre  that  the  city  of  Edinburgh  eonid 
i^ise- 1,000;  but  the  pannel  seemed  to  laugh 
at  the  proposal,  believing  that  money  couM  not 
lie  got  to  pay  them;  and  said  to  the  deponent. 
You  remember,  Jolm,  that  upon  a  certain  oc- 
casion, we  could  not  raise  a  small  sum  Ibr  a 
particular  put|M>se  ;  and  bow  do  you  imagine 
we  should  be  able  to  maintain  1,000  menP 
He  added  further.  That  they  couM  not  raise 
aiicfa  a  body  of  men,  without  being  -guilty  of 
treason,  tmiessthey  had  the  fclng^  signnfim- 
nual.  To  which  the  deponent  answered.  That 
he  kniew  thatvefy  well;  but,  if  that  were  ap- 
plied for.  It  might  be  gpot.  Depones,  that  the 
meeting  of  the  inhabiunts  was  not  ealltfd  till 
the  Tuesday ;  and  then  it  waa  held  hi  one  of 
the  church  isliss,  where  two  or  three  hundred 
burgesses  were  present,  and  the  same  proposal 
was  again  made  of  raising  a  regiment  of  1,000 
itien;  and  several  *oiher  proposals  were  mads 
for  putting  the  city  into  a  posture  ofdefeneo. 
That  the  pannel  did  not  seem  to  oppose  any^  of 
these  proposals.  That  it  M^s  agreed  by  Il»a 
meeting,  to  apply  to  the  crown -lawyers  to 
procure  his  majesty's  sign-manual  for  raising 
the  regiment;  and  also,  to  take  their  opinion 
concernmg  certain  volunteers  who  offtteu  thehr 
service.  Depones,  thilt,  in  that  meeting,  the 
pannel,  who  presided  in  it,  directing  his  dis- 
codrse  to  the  de[)onent,  said,  in  a  jocular  way, 
John,  this  fa  your  meeting.  To  whieh  the 
deponent  answered,  My  lord,  lam  not  ashamed 
ofiti  D6|)ones,  That,  after  the  said  meeting, 
a  petition  Was  drawn  up,  to  be  signed  by  sudi 
of  the  inhabitants  lis  w^re  sd  disposed  ;  "pray* 
ing  the  magistrates  and  coimcil's  allowance  to 
associate  tuemsdves  as  volunteers  in  defence' 
of  the  city;  and  several  diflTetent  copies  of  the 
same  petition  were  left  in  the  New  Church 
Isle  to  be  signed,  from  time  to  time,  by  soeh 
oftheinhabitanta  as  inclined:  and  the  petition 
in  the  clerk's  hands,  now  ahewn  to  the  depo- 
nent, being  the  Sth  in  ihe  List  of  Wchitogn»uh» 
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joined  itf  thte  ortminal  lettert,  is  thr  |ielition 
that  wassigned  by  this  deponent.  That,  when 
they  had  got  about  800  fubecriptions,  a  com- 
mittee of  four  or  five  of  them  were  sent  to  the 
]ianoel,  to  desire  he  would  be  pleased  to  name 
iheir  officers:  that  the  deponent  and  bailie 
Minvmo  were  two  of  those  who  were  sent: 
that  they  thoaj^ht  the  paunel  was  very  dilatory 
in  namioi^  their  officers.  That  the  deponent 
JbiiDself  applied  two  or  three  different  times  to 
bim  Tor  that  purpose ;  and  sefsral  days  inter- 
vened betwixt  toe  first  application,  and  his 
liamin§f  any  of  them ;  and,  at  last,  he  named 
the  captainSf  and  allowed  them  to  name  their 
•ubaitems :  but  it  was  then  but  abont  ten  days 
liefore  the  rebels  got  possessbn  of  the  town. 
And,  being  interrogate  for  the  pannel,  de- 
pones, that  the?  haS  several  meetings  in  the 
New  Church  Isle  with  the  pannel ;  and  he 
doubts  not  but  the.psnnel  may  have  named  the 
^captains  on  Saturday  the  7th  of  September, 
.though  the  deponent  cannot  be  certam  of  the 
.day  of  the  week  or  month ;  but  is  sure,  that 
«  list  had  been  given  to  the  pannel,  out  of 
which  he  might  name  these  captains,  five  or 
mx  days  before  he  named  them.  And,  being 
further  inteirogate  for  the  pannel,  depones, 
that  it  was  understood,  that  the  field-officers 
were  to  be  named,  not  from  among  the  volun- 
teers themselves,  but  proner  persons  to  be 
found  who  were  more  skilled  in  military 
«ffiiirs.  Depones,  that  there  were  many  com* 
phiinis,  that  the  reparation  of  the  town-walls 
went  on  very  slowly ;  and  particularly  remem- 
bers, that  that  part  of  the  wall  which  seemed 
most  dangerous,  to  wit,  at  the  College  Kirk, 
«nd  from  the  New  Port  to  Leith  Wynd,  was 
Jiot  repaired  or  barricaded  till  Monday  the  Idth 
•f  September,  the  very  day  before  the  rebeb 
catered  the  town :  and  the  deponent,  on  that 
Monday,  went  to  the  cooncil  himself,. and 
amiplamed,  and  got  pro^r  warrants  to  press 
workmen;  one  whereof  was  signed  bv  bailie 
.Robert  Baillie,  and  another  of  the  volunteers 
got  a  warrant,  signed  by  bailie  Mansfield. 
That  bailie  Robert  Baillte  was  the  second 
bailie  that  year;  and  the  second  bailie  is  called 
The  Bailie  of  the  Public  Works ;  because,  by 
hia  office,  he  has  the  oversight  of  these  works. 
That  the  deponent  had  several  times  com- 
plained to  the  pannel,  and  others  of  the  magis- 
ftmtes,  that  theie  works  went  on  very  slowly  ; 
fnd  particularly  remembers,  that  he  once  com- 
plained to  the  pannel  himself  on  that  account ; 
and  the  pannel  answered,  that  he  had  given 
orders  to  bailie  Baillie  abont  the  works,  and 
power  to  press  workmen.  But  depones,  that 
about  that  time  the  election  of  the  deacons  was 
going  on,  which  happened  upon  a  Saturday ; 
and  then  -the  work  went  much  slower  on  than 
at  other  times ;  and  the  trades-people  were  so 
taken  up  abopt^their  elections,  that  the  depo- 
nent believes  it  was  hardly  in  the  power  of  the 
pannel  or  mag^istrates  to  get  the  tradesmen  to 
work.  And  being  further  interrogate  for  the 
jHUinel,  whether  that  part  pf  the  walJ  above 
defined  apon,  at  the  College  Kirk,  and  from 

4 


Trial  of  Archibald  SiewMf 


Cfl§a 


the  New  Portto  Leith  Wyad,  waihot  so  fhrsie* 
paired  before  the  16th  of  September,  that  the 
breaches  were  made  up,  and  the  parapet  built, 
so  that  nothing  was  wanting,  hot  the  barricad- 
ing tlie  ports  ?  Depones,  That  it  was  another 
person,  and  not  the  deponent,  who  was-ena* 
ph>yed  to  see  that  part  of  the  repairs  made  on 
the  16th ;  and  therefore  the  defwnent  cannoi 
with  certainty  answer  the  question :  bnt  known^ 
that  these  ports  had  not  been  barricaded  «a 
some  of  the  other  ports  of  the  town  had  been 
(which  was  all  the  oeponent  meant  in  the  former 
part  pf  bis  oath  o;i  this  article) ;  and  knows  that 
a  great  many  bands  were  got,  and  a  great  dsa& 
of  work  done  that  day;  and  the  tradesmea 
themselves  said,  that  they  had  done  more  that 
day  than  for  some  days  before.  Depones,  That 
the  deponent  was  present  at  a  meeting,  that  se* 
veral  of  the  burghers  in  town  had  with  the 
pannel  in  the  house  of  Mr.  Wilson  tavemer  m 
Edinburgh ;  and  which  meeting  was  held  in 
consequence  of  a  request  made  by  some  of  tfaeea 
burghers,  that  the  pannel  sfaiould  meet  witb 
them.  And  there  were  present  at  the  meelipif 
a  good  number,  the  deponent  cannot  b^  po- 
sitive how  many ;  but  there  were,  he  thtiuce, 
twenty,  or  thirty,  or  forty  of  them.  And  that 
meeting  desired  of  the  psnnel,  that  be  woobl 
discriroinate  the  trained  bands  one  from  aaoN 
ther,  aqd  not  arms  only  in  the  bands  of  oiwli 
as  were  known,  by  the  old  burghers,  to  ba 
well-affected  to  the  government :  but  the  pan* 
nel  said,  That  that  was  too  deKcate  a  pebt  Ibr 
him  to  meddle  with.  And  being  inter rogaia 
for  the  .pannel,  depones,  He  knows  notbiag 
of  that  proposal's  being  made  to  the  council. 
Depones,  That  he  knows  there  came  in  several 
volimteers  from  Musselburgh  and  Invereak 
along  witb  air  Robert  Dickson ;  and  another 
body  of  volunteers  from  Dalkdth,  under  tba 
command  of  Mr.  Lewis  Dooghw  advoealSv 
and  Dr.  Tait  That  the  deponent  knowa  no* 
thing  of  their  reception  by  the  pannel,  further 
than  that  the  body  that  came  from  DalkeUK, 
on  Satnrdav  the  14th,  wet«  lodged  in  the  higb 
school,  and  ordered  to  keep  g^ard  at  the  high 
school  yards;  but  were  not  joined  to  aav  other 
body  of  troops  till  Monday  at  2  o'clock  after* 
noon,  that  the  deponent  went  to  the  pannel^ 
house,  and  profiooed  that  they  shoukl  be  joined 
to  some  other  company :  and  the  pannel  de- 
sired him  to  join  them  to  any  corps  that  lie 
thought  proper ;  and  the  deponent  accordingly 
joined  them  to  that  company  of  volunteers 
where  he  himself  served,  and.  which  was  coin- 
manded  by  sir  George  Prerton.  Deponea, 
that,  in  the  aftonoon  of  Mondav  the  IGtb  of 
September,  as  the  deponent  was  Keeping  gnanl 
at  the  Netherbow  port,  he  was  mfbraMC  that 
there  was  to  be  a  meeting  of  tbeinhabitaats  ia  tba 
New  Church  Isle ;  and  it  was  reported  that  tba 
town  was  to  be  delivered  up :  upon  which  tba 
deponent  asked  leave  of  his  captain,  sir  Geoi|pe 
Preston,  to  go  to  see  what  was  doin^.  That 
the  deponent  came,  and  found  the  pannd,  and 
roost  of  tba  magistrates,  witb  several  of  tba 
mbabitaati,  in  Goldsmitha4ialL   Tbatthi4»* 
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pomat  nkl  to  Ibe  paiiiwl»  WbU  are  you  a-iro- 
log  t»  giv«  a|l  the  toif  n^  wiieo  we  iMve  1 ,300 
nen  in  wms,  tlUA  are  ready  ami  willinip 
tt  defettd  it  to  the  utmott  ?  To  which  it  wa« 
anawered,  aither  by  Mr.  Lauder  the  eiirgeoo, 
or  by  Mr.  Orrock,  Year  chani|iioD  Mr.  VVil- 
liaasoB  baa  fifen  itfi  the  defence  of  the  towo ;. 
attd  do  yoa  pretend  tu  bold  it  out?  The  depo- 
DeM  ve)died,  that  be  would  not  belie?etbat, 
iMilesa  he  had  it  from  Mr.  WiHiaaiaon'a  own 
moutb ;  for  none  but  a  coward,  vr  a  Jacobite, 
irottldgireit  up.  Upon  which  Mr.  William* 
BOB  appeared ;  and  aaid.  He  was  willing  to 
bold  It  out  to  the  utinoat,  if  his  men  would 
atand  by  him ;  but  that  he  liad  noi  ahove  ten 
or  twelf  eoien  that  appeared  where  they  ahoold 
have  been.  And  ihe  deponent  says,  Mr.  Wil- 
liaflMon  was  lieutenant  to  a  company  of  £diu* 
bur^b  volunteera.  That  he  knowr  not  what 
the  number  of  that  company  was ;  but  that  be 
believca  it  was  fifty,  sixty,  or  seventy  men. 
That  tlie  deponent  then  asked  the  paauel, 
What  be  wasreaolred  to  do?  And  he  said, 
That  he  wetild  take  the  ailvioe  of  his  brother* 
burgesses.  That,  about  this  time,  Mr.  Oroset 
<;amc  into  the  meetinf^  with  a  message  from 
some  of  the  crown-lawyers,  oiierin|f  the  dra- 
Ipuass  for  the  defence  of  the  city,  if  the  Pro- 
vost wouM  order  tbem :  And  the  pannel  an* 
awered,  That  he  would  give  no  orders ;  but 
tJiaty  if  they  were  sent  in,  be  would  reoei? e 
theui.  Depones,  That  Mr.  Laurence  Dundas» 
being  IB  the  meeiuig,  inaiated,  that  the  pannel, 
us  provost,  kboukl  give  llie  orders  for  bringing 
tbem  in :  That  the  pannel  repeated  bis  former 
uoftwer ;  and, Mr.  Dundas,  or  some  one  of  the 
mcutiug,  said,  That,  if  be  refused,  lie  hebored 
to  anawer  for  it,  if  the  town  was  giTen  up. 
Depones,  Tluit  the  deponent  was  onlered  by 
tbe  pannel  to  bis  post  at  the  Netherbow  ;  and 
that  instant,  or  in  a  very  little  time,  tbe  fire- 
ball rang ;  so  that  tbe  dfepoucnt  was  not  pre- 
f ent  at  tbe  meeting  in  tlie  New  Church  Jsle. 
Depoues,  That,  upon  tbe  deponent's  return  to 
the  If  eyierbow,  he  acquainted  sir  George  Pres* 
ten  of  what  had  passed  ;  who  thereupon  im- 
uaadintely  leA  bim,  to  go  to  tbe  meeting ;  And 
did  not  return  for  half  an  bofir,  or  an  hour  | 
during  which  time  the  deponent  knew  nothing 
of  what  was  doing.  That,  upon  sir  George's 
Ireturo,  he  ordered  the  deponent,  sod  the  rest 
of  tbe  company,  and  another  company  also 
upon  guard  there,  to  mareb  to  tbe  alarm-pest, 
which  was  in  tbe  Lawn-market.  That,  when 
they  came  to  tbe  Cress,  Ihey  get  notice,  that 
|be  other  cempanies  of  volunteers  bad. gone  to 
tbe  castle,  ima  delivered  up  their  arms ;  and, 
when  they  came  to  the  alarm-post,  finding 
puaeof  the  volunteers  there,  they  also  marpbed 
Op  loithe  castle,  and  deUvered  up  their  araas ; 
Bod  thinks  it  was  then  about  son-aetting.  De« 
pones*  That  the  1,300  armed  men  that  he 
mentioned  to  the  Provost,  as  above  deponed, 
avere  composed  of  the  cil^-gtiard,  the  £din* 
burgh  regiment,-tbe  Edinburgh  vultuAeers,  the 
Seceders,  tbe  Inveretk,  Massetburgh  and  Del* 
voleniecrs.-  Th«t  tbe  deponeul  canned 
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from  bis  mamory,  novr  specify  tb^  particular 
number  of  eaeli  corps :  But  he  is  surcif 
that,  at  that  ttiDe,  he  did  connt  them,  aod 
they  did  amount  to  the  Ibresaid  number ;  and 
were  all  well  armed  with  guns,  swords,  and 
bayonets.  Depones,  That,  by  coiintio(|^,  tbe^ 
deponent  means  no  more  than  adding;  the  num- 
bers of  tbe  several  corps  as  reported  by  their 
ofiicerst 

XIV.  Walter  Grouty  late  collector  of  the 
customs  at  Alloa,  now  one  of  the  general  in* 
s| lectors  of  tbe  customs  of  Scotland,  depones^ 
That,  upon  Monday  afkerpoon  the  16th  of  Sep*' 
tember  1745,  as  the  deponent  was  coming  to 
town  in  company  with  Lofd  Justice  Clerk,  they 
met  several  people  coming  full  speed  out  of 
town ;  who  informed  tbem,  that  the  rebels 
were  by  that  time  at  the  West  port  That 
thereupon  Lord  Juatice  Clerk  sent  tlie  deponent 
with  a  message  to  tbe  pennel,  then  lord  prot ifst 
of  tbe  city,  while  at  tbe  same  time  the  Lord 
Justice  Clerk  himself  rode  to  meet  the  dra« 
goons,  who  were  then  a  mile  uonb-^eait  of  the 
city  of  Ediuburgb :  That  (he  message  to  thu 
pannel  waa,  to  know  vrbetber  he  was  resolved  to 
defend  the  city  of  Edinburgh ;  t(  press  bis  de» 
fending  it  s  nd  to  assure  him,  if  he  was  to  defend 
it,  be  should  have  100  dragoons,  or, as  many 
as  he  pleased  to  desire ;  aiid  to  get  the  paaoers 
answer.  That  the  depctfient  m  bis  way  to  tbe 
town  met  tbe  then  Lord  Advocete  to  whom  bu 
reported  the  message  be  waa  sent  with  ;  who 
approved  of  it,  and  presaed  bim  to  haste  to  de* 
liver  it.  That  the  deponent  found  tbe  pannel 
in  the  GokisBuths-hall,  ukh  aeverals  of  the 
magislirates  aod  council,  and  other  persons,  it 
being  then  betwixt  three  and  four  afternoou ; 
and  the  deponent  delivered,  bis  message  to  the 
pannel  in  tl^e  above  ^ms,  as  from  both  the 
lord  justice- clerk  and  loid  advocate.  That 
the  paimel  shifted  to  give  a  ■  direot  answer  to 
^be  message :  Aod,  being  pressed  to  it  hy  seve- 
rals  of  .the  meeting,  he  at  last  made  a,  speech ; 
in  which  he  said.  He  would  do  nothing  un-' 
worthy  of  the  station  which,  he  was  in:  He 
urged  the  uncertainty  of  sir  John  Cope's  con- 
ing to  their  relief,  and  the  danger  of  tbe  litres 
and  properties  of  tbe  inhabitants ;  and  conclud- 
ed. That  be  was  agiiinat  defending  tbe  town  ; 
but  said  be  would  be  advised  by  bis  council. 
And  being  interrogate  for  the  pannel.  Whet 
were  tbe  expressions  that  imported  his  beipg* 
against  the  defence  of  the  town  P  depones^ 
l%at  he  cannot  remember  tbe  paftieular  words ; 
but  tbe  whole  purport  of  his  speech  tended  that 
way.  Depones,  That,  as  there  were  several 
altercations  betwixt  the  deponent,  as  weil  as 
other  perBOns  present,  nnd  the  panned  the  de- 
pones t  desired  an  anawer  in  writing :  Whmb 
the  pannel  declined  to  ^ive,  saying,  That  tbe 
deponent  was  very  capakble  to  return  a  verbal 
answer.  That  th^  deponent  still  insisted  for  an 
answer  in  writing ;  and  the  pannel  repeated 
the  same  ansiver.  Then .  the  deponent  said. 
He  cook!  make  nothing  else  of  the  panners 
answer,  bnt  thai  he  refused  to  defend  the-lPMn, 
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and  admit  Cbe  dngooM.  Aod,  opoo  that,  fhc 
paaoel  agreed  to  |pve  bim  a  written  answer  $ 
and  belief ee  nli^i  have  nid,  Tbat  tbe  depo* 
sent  mistook  bim.  Iliat  the  pannel  aoeord* 
ingly  gave  tlie  deponent  an  answer  in  writing', 
directed  to  the  lord  ad? ocate  and  lord  justice- 
clerk.  And  bein^  shewn  tbe  letter  in  tbe  ehsrk's 
hands,  piodaced  in  this  trial  bv  Mr.  Cikigie,  a 
preceding  witness,  depones,  That  that  letter  is 
tbe  answer  lie  then  got  from  the  pannel.  De- 
pones, That,  upon  receiving  tha^  open  letter, 
and  reading  it,  he  said  to  the  pannel.  That  be 
had  already  assured  him  from  lord  advocate 
and  lord  jostice-clerk,  tb^t  it  was  their  opinion 
that  he  should  defend  the  town ;  and  that  be 
should  have  a  hundred,  or  as  many  dragoons 
as  be  should  desirei  to  assist  in  the  defence  of 
it ;  and  that  he  must  answer  for  the  conse- 
quence  of  that  nnneoessary  delay.  Upon 
which  the  pannel  left  tbe  meeting,  and  tbe  de- 

Kient  came  off  with  the  written  answer, 
pones.  That,  at  the  abovis  meeting,  in  an- 
swer to  what  the  pannel  had  said  of  the  imcer* 
tawty  of  nr  John  Cope*e  cbming  in  timo,  tbe 
deponent  said,  Tbat  as  they  bad  certain  advice, 
that  sir  John  Cope  and  the  troops  were  at 
Aberdeen,  and  were  to  embark  for  Leitb,  they 
had  reason  every  hoar  to  look  tor  their  landing. 
Beponca,  That,  at  the  same  meeting,  some  of 
the  company,  and,  the  deponent  thinks,  capt. 
James  Mnrray,  said,  That,  if  the  town  was  not 
to  be  defended,  it  was  necesmry  tbat  care 
should  be  taken  of  the  arms  in  it,  so  as  they 
shodM  not  fall  into  tbe  hands  of  the  rebels : 
And,  as  the  deponent  understood  it,  that  speech 
was  directed  to  the  pannel,  as  was  every  thing 
etse  spoke  out  in  that  meetings  in  which  he  pre- 
sided ;  but  the  pannel  made  no  answer  to  it. 
Depones,  That  tbe  deponent  returned  from 
tbat  meeting  to  tbe  lord  justice  clerk's  at  Brun- 
Bttine,  and  shewed  bjm  the  aforesaid  written 
•answer.  That  the  lord  jasitce-clerk  sent  him 
immediately  with  it  to  tbe  lord  advocate,  and 
brigadier  Fiwkes,  then  at  Musselburgh .  Tbat 
the  deponent  delivereu  the  said  written  answer 
to  lord  advocate.  That  by  tbat  time  lord  advo- 
cate had  got  advice  by  two  letters  from  Duo- 
bar,  of  the  arrival  of  sir  Jc4in  Cope  with  the 
transports,  and  troops  under  bis  command,  off 
tbat  place ;  and  lord  advocate  insisted,  that  tbe 
deponent  should  immediately  return  to  Edin> 
burgh,  and  shew  the  pannel  those  advices  be 
bad  |pot ;  and  at  tbe  same  time  wrote  a  letter, 
certilying,  tbat  these  letters  carried  by  the  de- 
ponent were  the  original  letters  carrying  Are 
account  of  sir  John  Cope'a  arrival.  That  the 
deponent  forthwith  set  out  from  Musselburgh, 
4t  beginning  tben|o  grow  dark,  and  came  with 
all  toe  spMd  he  could  make  to  Edinburgh ; 
•nd  found  tbe  pann^,  with  bis  council,  in  tbe 
council  •chamber,  and  pot  into  bis  hands  the  I 
lord  advocatt*'«  letter,  with  the  aforesaid  letteia 
of  advice.  That  the  pannel,  upon  reading 
them,  said,  They  ware  come  too  late;  for 
they  had  i^reed  to  capitulate,  and  had  sent 
some  of  their  number  to  trest  about  the  terms ; 
and  at  the  same  time  reached  to  ttie  deponent  a 
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letter,  which,  npoa  opening  it',  thedepenenl 
found  to  be  signed,  Charles,  P.  R.  sod  ia  the 
same  letter  mentioned  in  the  first  artide  of  tbe 
Ust  of  writings  subjoined  to  the  criminal  lettem  ; 
the  same  being  now  shewn  to  the  deponent. 
Depones,  That  the  deponent  then  pwipoaed, 
that  as  probably  the  people  sent  out  m  tbe 
rebel^camp  couM  not  by  that  time  be  got  tbe 
length  of  tbe  camp,  a  messenger  should  be  im- 
mediately sent  to  bring  them  back ;  which  tbe 
pannel  agreed  to ;  and  it  was  done  accordingly. 
That,  about  that  time,  provtfst  Druminoed 
came  into  the  conncil- house,  and  he  snd  pro- 
vost Macanlay  insisted,  that  they  should  then 
resume  tbe  defence  of  the  town  ;  that,  for  that 
end,  tbe  fire-bell  should  be  ruuff,  that  being' 
the  signal  for  convening  the  imiahitants,  or 
bringing  them  to  thenr  posts.  Tbat  the  pannd 
answered,  That  they  most  be  tender  of  the 
blood  of  their  fellow -burgberB :  That,  should 
they  ring  the  alarm-bell,  tbe  rebels  might  hear 
it;  and  should  those  of  their  number,  who 
were  sent  out  to  treat  with  them,  be  arrived  at 
the  camp,  they  might  hang  them,  or  use  them 
ill;  or  words  to  that  purpose.  That  some 
others  in  the  meeting  said  the  same  (hinr; 
particularly  dean  of  guild  Hatborn,  as.  the  &- 
ponent  thmks,  but  cannot  be  positire.  J>e- 
pones.  That  some  of  the  companr,  the  depo- 
nent thinks  provost  Drummomf,  answerad. 
That  the  city  ought  not  to  lay  down  their  anna 
till  the  treaty  was  condnded ;  and  tbe  pre- 
parin||[  for  their  defence,  was  the  best  wa3f  for 
obtaining  good  terms :  And,  at  the  same  timc^ 
proposed,  that,  if  thej^  did  not  incline  to  ringr 
the  fire- bell,  a  bank  might  be  aent  through  tbe 
town  (by  which  the  deponent  underatood  Mating 
a  drum,)  or  any  other  method  for  bringing  tbe 
inhabitants  together.  To  which  the  pannel 
answered,  Tbat  that  was  a  matter  of  too  great 
importance  for  him  to  take  upon  him  by  hioa- 
sert;  for  he  wonid  be  determined  by  his  cmwdl. 
That  provost  Drummond  said  to  tbe  pannel^ 
That  be  was  the  person  that  most  give  the 
orders,  and  must  answer  for  them ;  and  the 
conncil  had  nothing  tp  do  in  it  DepancOy 
Tbat  tbe  council,  at  least  severals  of  then 
whom  he  knew,  were  {ireseat  in  the  meeting, 
but  none  of  them  spoke.  Tbat  then  the  pannel 
was  going  to  leave  the  chair ;  hot  some  of  the 
coimcil  insisted  that  he  should  keep  it ;  which 
hedidaooofdingly.  Depooea,  That  tberealtar 
the  pannel,  and  some  others  of  tbe  ooandl, 
particiihffly,  as  the  deponent  remembers,  Mark 
8andilands«  argad,  that  the  town  waa  not  do- . 
fensible.  To  which  tbe  deponent  answcrsd»' 
That  he  well  knew  the  situation  of  tbe  town, 
and  likewise  knew  the  condition  of  those  wbe 
were  to  come  t|gainst  it,  who  bad  no  oaDDOo, 
and  were  very  ut  armed ;  and  that  he  would 
undertake  to  be  one  of  fifty  to  defond  the 
weakest  part  of  the  town:  And  some  of  the 
council  jiOfuad  tbe  deponent,  partieelafiy 
ode  Mr.  Carrie,  who  offered  to  make  one 
of  the -fifty,  and  to  find  die  rcat  of  then 
within  the  town.  That  thereupon  the  pamiei 
seemed  to  cone  to  a  resofution  ta  dafted 
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the  lowD,  provided  general  Ouetl  wontd 
ghf9  tbeni  wiiat  arms  were  oecessary.  That 
the  deponent  offered  to  gfo  to  general  Gnest ; 
and  that  the  panncl  might  he  satisfied,  that  he 
did  not  mistake  or  misrepresent  his  message, 
desired  that  one  of  the  council,  who  the  paonel 
conid  confide  in,  might  be  sent  alongst  with 
him ;  and  accord inp^ly  provost  Coutta  was  sent. 
That,  upon  delivering  the  m.essage  to  general 
Guest,  he  expressed  his  satisfaction  with  the 
resolution  of  defending  the  town  i  assured  them 
they  should  want  no  assistance  that  waa  in  his 
power  to  gWe  them ;  and  that  how  soon  the/ 
ahould  distribute  the  arms  properly  belonging 
to  the  city,  they  should  have  what  more  arms 
they  had  use  tor :  That  he  had  already  given 
orders  to  spike  up  the  cannon  on  the  city -walls, 
and  beat  off  the  trunnions ;  but  that  now  he 
would  countermand  these  orders.  And  being 
interrogate  for  the  pannel,  depones,  that  no 
part  of  the  messi^e,  sent  by  the  pannel  to 
tfenerai  Guest  by  his  hands,  waa  touching  the 
dragoons ;  neither  did  the  deponent  make  any 
proposition  to  the  general  relating  to  them. 
Depones,  that,  upon  provost  Coutta  and  the  de- 
ponent's return  from  the  castle  to  the  council- 
chamber,  the  pannel  told  the  deponent*  that, 
as  the  messenger  they  had  sent  after  their  de- 
puties had  not  overtaken  them,  the  council 
were  come  to  a  resolution  hot  to  defend  the 
town :  And  the  council,  at  least  severais  of 
them  known  to  the  deponent,  were  present  at 
the  time.  Depones,  that  thereupon  it  was 
proposed,  and,  as  the  deponent  thinks,  by  pro- 
Tost  Drummond,  that,  if  the  town  was  not  to 
he  defended,  care  at  least  should  be  taken  to 
secure  tlie  arms,  that  they  should  not  fall  into 
the  rebels'  hands.  Upon  which  the  pannd 
reached  to  provost  Drummond  the  before- 
mentioneid  letter,  signed  Charles,  P.  R. ;  by 
which,  be  said,  Mr.  Drummond  would  see, 
that  if  the  arms  were  put  out  of  the  way,  the 
Highlanders  would  plunder  the  town.  To 
which  provost  Drummond  answered.  That  if 
the  town  should  furnish  the  rebels  with  arms  to 
fight  against  the  king's  troops,  had  they  not 
reason  to  expect,  that  when  the  town  should  be 
retaken  by  the  king's  troops,  they  would  look 
upon  the  town  as  enemies,  and  use  them  as 
suchP  That  thereupon  the  deponent  insisted 
to  have  the  pannel's  answer  in  writing  to  the 
message  he  had  brought  him  from  Lord  Ad- 
vocate. To  which  tl^  pannel  answered.  That 
he  had  already  put  too  much  jn  writing  that 
day,  and  he  would  write  no  more  upon  the  sub- 
ject And  thereupon  provost  Drummond  and 
the  ^laponent  came  away.  And  being  inter- 
rogate, whether  at  this  time,  when  he  left  the 
pannel  in  council,  he  did  not  say,  he  was  going 
to  bring  in  the  dragoons?  depones,  that  he  was 
so  far  mm  saying  so,  or  intending  it,  that  had 
be  met  the  dragoons  coming  iii,he  would  have 
tallied  them  back,  in  tsapect  of  what  had 
passed  Id  his  hwt  oonvciaatioa  with  the  pannel. 

XV.  Mr.  Lemh  DmtgUB^  adi ocale,  depones, 
Ikal  bctwixl  tw«  and  three  ^ctodi-nftsrwion  of 


Sunday  the  15th  September  1745,  the  depo" 
nent,  and  one  Mr.  Tait,  a  physician  in  Dal* 
keiih,came  with  47  men,  being,  as  the  depo- 
nent thinks,  all  uhabitents  of  Dalkeith,  to  olfer 
their  service  to  provost  Stewart,  to  assist  in  the 
defence  of  the  city  of  Edinburgh,  against  the 
rebels.  That,  in  their  way  to  Edinburgh,  Mr. 
Tait  left  the  deponent  with  the  men,  in  order 
to  find  out  the  pannel,  to  get  arms  for  them. 
But  about  six  o'clock  Mr.  Tait  returned  to  the 
deponent,  and  told  him,  that  the  pannel  said  he 
had  no  arms  to  give  them ;  and  that  upon  this 
Mr.  Tait  had  applied  to  the  then  Lord  Ad* 
vocate;  who  told  him,  that  it  would  be  ne- 
cessary for  him  to  draw  a  petition,  addressed 
to  him  the  Lord  Advocate :  Which  Mr.  Tait 
accordingly  did ;  and  the  Lord  Advocate  suIk 
joined  a  recommendation  on  the  foot  of  the  pe» 
tition,  directed  to  general  Guest.  Which  pef 
tition  and  recommendation  being  presented  by 
Mr.  Tait  to  general  Guest,  general  GnesI 
granted  a  warrant  upon  Mr.  Lyon  storemastcr, 
to  deliver  to  the  deponent,  and  the  men  thai 
came  along  with  him,  fifty  sUnd  of  arms,  n 
barrel  of  mII,  and  a  barrel  of  powder :  And 
that  about  six  or  seven  o'clock  they  were  sc* 
cordingly  received.  Depones,  that  Mr.  Tail 
informed  the  deppnent,  that  when  he  Mr.  Tail 
conversed  at  first  with  the  pannel,  and  waatold, 
as  above,  by  the  pannel,  that  he  had  no  arms 
to  i^ve  the  men  who  were  coming  from  Dal- 
keith :  Mr.  Tait,  upon  that,  asking,  if  the  men 
roij^ht  notwithstending  come  into  the  town  of 
Edinburgh?  the  pannel  said.  They  should  ht 
very  welcome.  That,  upon  their  return  from 
the  castle,  the  deponent,  with  the  men  thai 
came  along  with  him,  went  to  the  Parliament* 
close,  where  they  remained  until  that  Mr.  TaiL 
who  had  gone  in  searoh  of  the  pannel,  should 
receive  or^rs  from  him,  both  as  to  their  qnar* 
ters,  and  the  place  of  the  town  which  they 
were  to  defena .  That  it  was  some  time  befora 
Mr.  Tait  returned ;  and  when  he  returned,  bn 
told  the  deponent,  that  the  pannel  declined  for 
some  time  to  give  any  orders ;  but  at  last,  by 
the  intercession  of  provost  Drunimond,  tM 
quarters  which  were  allotted  for  them  waa  the 
high-school ;  and  the  place  of  the  town  they 
were  to  defend,  waa  from  the  Cowgate  port  to 
the  back  of  the  Infirmary.  That  they  re* 
roained  there,  and  kept  guard  all  night :  But 
in  the  high-school,  wnere  their  quarters  were 
allotted  them,  they  hao  neither  meat,  coal,  or 
candle.  Depones,  that  betwixt  one  and  two 
o'clock,  as  the  deponent  thinks,  the  panncl 
made  his  ^nd  round :  And  that  then  the  de- 
ponent, with  his  men.  turned  out  their  whole 
guard  to  him.  That  he  is  positive  the  pannel 
did  not  speak  to  him ;  and,  so  far  as  ne  re- 
members, he  dkl  not  speak  to  any  of  the  men: 
And  that  Mr.  Tait,  with  a  party  of  sixteen 
men,  escorted  him  from  their  guards  to  the 
next  guard.  Depones,  that  a  message  coaamg 
to  Mr.  Tait  about  twdva  o'clock  on  Monday 
the  16th  of  September,  ghdng  an  account  thai 
his  wife  was  dai^ronsiy  ill,  and  who  accord* 
in|^y  died  thai  day,  Bir.  Tail  was  obliged 
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to  leave  the  (A  wb,  and  the  comxnabd  of  the  men 
ivhojiy  Qpou  the  deponent:  And  the  deponent 
bavingr  ^one  to  vrait  on  the  pannel,  to  aeqnaint 
him  of  what  had  happened  to  Mr.  Tait,  and  to 
desire  that  the  pannel  might  appoint  some  proper 
person  to  command  the  men  who  came  along 
with  the  deponent  in  conjunction  with  himself; 
the  pannet  made  answer^  That  your  men  were  in 
BO  good  order  last  night,  that  I  do  not  think 
Tou  stand  in  need  of  any  assistance;  but  if 
you  know  of  any  proper  person,  you  mav 
name  him,  and  I  vrili  appoint  him.  Upon  this 
hailie  Wilson  came  in,  and  told  he  Waa  very 

lad  to  see  the  deponent  with  the  pannel ;  for 
was  upon  the  same  errand  he  was  come  to 

p^k  to  him,  to  know  how  these  men  Were  to 
t>e  quartered.  The  Provost's  answer  was,  that 
he  had  so  many  thinjga  in  his  head,  and  was  so 
^mch  hurried,  jihat  he  desited  the  Witie  might 
^i V e  orders  thereaneht  himself.  Depolies,  That 
hetwixt  ten  and  eleven  of  the  Sundky  night, 
liajlie  Wilson's  wife  sent  to  the  deponent  and  Mr. 
Tait,  desiring  that  they  might  come  and  eat 
Something  with  her.  They  accordhigly  went ; 
and,  when  in  her  house,  she  said  she  waa 
sorry  they  had  been  so  little  taken  notice  of. 
That  the  deponent  and  Mr.  Tait  were  a  good 
deal  surprised,  that  none  of  the  magistracy,  or 
tfioie  who  had  the  direction  of  the  affairs  of 
the  town  of  Edinburgh,  canoe  near  them  ;  con- 
sidering the  pla<ie  which  they  were  sent  to 
^uard,  and  which,  in  the  deponent's  apnrehen- 
Sion,  was  of  very  great  importance  to  the  town 
of  Edinburgh.  This  made  the  deponent  be- 
tteve,  and  say;  to  Mr.  Tail,  That  the  defence  of 
the  town  was  altogether  a  joke ;  ahd  that  be 
'^oyJd  reltifn  next  morning  back  to  Dalkeith. 
'Mr.  Tait,  in  answer  to  this,  said,  That  be  was 
iiTong  in  thinking' in  that  manner ;  for  such  a 
Wei56  of  conduct  would  aj[>pear  foolish,  if  they 
Ihould  come  the  one  day  and  return  tlie  other  : 
tiud,  besides,  if  they  acted  a  part  becoming 
IhemselveSi  they'  were  not  'answerable  fpr  the 
jionduct  of  others.  And  beitag  interrogate  for 
ihe  panne?,  How  triey  #ere  provided  in  meat, 
[flHnk,  coal,  and  caiidle,  the  time  they  remained 
In  the  town  of  Edihbun^,  and  when  it  was 
ihev  left  it?  depones.  The  whole  time  they 
yeihained  in  Edinburgh  tl^ey  weire  obliged  to 
jjrt)vkle  for  tbem^lve^.  Ajid,'  upon  hearing 
ihe  fire-bell  ring  upon  Monday  afternoon,  he 
tmmediateTy'serit  up  to  ki^ow  what  tvas  the 
Vnatter;  and  the'person 'be  sent,  nMe'fing  with 
V^amesCarmichael^  writer  to  the  signet.  Mr. 
t^rmichael  Sent,  the  peponent  word  Jhat  it  was' 
liis  business' to  mardi'uphis  men  forthwith  to 
llie  La wi^-niarkj^t.  And  the  depoAent  u^on  tbib 
Imagined,  tbe^  were  immediately  gojng  out  to 
"Hjjht  the  rebiels'';  .and  therefore  ntarc}ii6d  up 
bis  tnen,  \iitbout'1o88  of  tjme,  io  ^he  iLawn- 
Ynarket,  And.Vrlil^n  be  dime  the^e,  he  f&und 
the  volunteers  all  cotiiing  down  from  the 
^astle,  aftei*  liaviug  de(iverecl  ^p  their  arms. 
JJpOQ  ^blch.  the  deponent' marchetf.i^  Ills 
men  to  the  castle,  and  defivered  in  his  ^rms 
fi\so.  And,  i^on  thia»  the  men  got  ladders, 
^p^ed  tl^«  vm,  and  went  to  D^keitli  that 
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night;  hut  he  himself  ataid in  the  town  aH  thai 
night. 

XVI.  Mr.  John  Tait,  doctor  of  medicine  ill 
Dalkeith,  depones  conform  to  the  preceding 
witness,  in  so  far  as  concerns  the  fkcts  whicli 
happened  while  the  deponent  was  in  the  towa 
of  Edinburgh  ;  with  this  variation,  that  he  does 
not  remember  that  he  used  the  word  '  declined' 
to  Mr.  Douglas,  when  be  ii'as  giving  hiin 
an  account  of  the  orders  he  then  received 
from  tbe  pannel  with  respect  to  the  men*s 
quarters  who  came  along  whh  him,  and  tb^ 
place  of  the  town  they  were  to  guard ;  but  he 
told  Mr.  Douglas,  that  the  pannel  delayed  giv- 
ing orders  for  some  time.  Neither  does  be 
remember,  that  he  used  that  expression  to  Mr. 
Douglas,  That  it  was  by  the  intercession  of 
provost  Drummond  that  the  orders  were  then 
procured ;  but  told  him  these  Orders  were  wrote 
by  provost  Drummond,  and  signed  by  tlie  pan- 
nel. Nor  does  the  deponent  remember  the 
expression  which  Mrs.  Wilson  had  to  Mr. 
Douglas  and  the  deponent  upon  their  not  being^ 
so  much  taken  notice  of  as  ifaey  ought  to  be  ; 
hot  remembers  there  was  then  some  such  ex- 
presaion  by  some  of  the  company. 

XVfl.  Archibald  Macaulay,  ^.  fate  Lord 
Provost  of  Edinburgh,  depones.  That  he  re- 
isided  rn  the  town  of  Edinburgh  in  tbe  mnntbk 
of  August  and  t$eptember  1745,  when  accounU 
were  brought  that  the  Pretender's  son  waft 
landed  in  the  western  islands,  and  that  be  wato 
marcbtng  with  a  body  of  rebels  southward. 
That  the  depohent  being  in  the  town  of  Edin- 
inrrgh  In  th^  year  171^,  observed  then  a  fee«] 
and  warmn^KS  io  the  inhabitants,  which  pro- 
ceeded from  that  disposition  appearing  first' ia 
the  magisfracy,  and  which  soon  spread  its^ 
among  the  0th et^  ranks  of  people.  That  the 
method  taken  at  thai  time  for  the  defende  uf  tb^ 
chy,  was  by  parish-guards,  there  being  400 
volunteers,  who  had  associated  themselves  to- 
gether b^^ides,  and  who  were  very  welt  disci- 
plined befbre  the  rebels  came  then  near  to  the 
t6\Vn.  That  the  trained -bands  were  laid  aside, 
as  being  a  promiscuouls  set  of  people,  whereof 
many  were  disafibcted ;  and  tlie  care  of  tbe 
town  Was  given,  in  plaOe  of  them,  to  tbe  parish 
and  cttv-gdards,  to  whose  hands  arms  wei^ 
no^  a^  being  knbwn  to  be  people  well-eflflHned 
jo  flie  government.  .'t*h|it,  upbt>  Wte  late  re- 
Tienion^  the  deponeiit  did 'hot  observe  in  the 
town  Of  Edihhur^,  ^ueh'a  kecfdhess  imd  ieift 
fbr  the  ^uppoit  ,of  his  nilij^y''ii  ^ovc^nttnt) 
and  kt-thts  tilhi^  nothing  but  col^rifbnesin  i.  e. 
1ukfeutirmne^§.'^  ButheariWg  Vb^t  the.  reMb 
fntendejf  to  come  to  the  to  wt^  of  Edii/boijrf, 
iiltboui^hKl'Ar^t  it  was  repm^  they  liitea%il 
to  pass  another  way,  the  deponent  met  wiffi 
soine  other  well  if<rccf)Mi  people  of  tbe  town, 
and  expre^W'bisYid6cern  fbf  the  weAafe  iofit, 
they  proposed  the  raising  Of  a  re^hoMt  itt 
1,000  men,  and  to  get  soipp  P^IdI*  tQAsaoctate 
^thems^fves  i;ito  jcomiklitfi^  of  v«ifaim4C  i^ 
iras  doD^  ft  the  y bar  m!(:    th^  {UMuMi 
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this  time  cfid  rail  ji  meetins^  of  the  principal  !n- 
habitapts  oF  the  town  of  Edinbtirg^n,  to  consalt 
vhat  wan  proper  to  be  done  then:  «nd  at  that 
meeting  it  was  agreed,  That  a  eoininittee  of  the 
town- council,  in  conjunction  whh  some  other 
of  the  citizens,  should  wait  npon  the  Lord  Atf^ 
Tocate,  Justice  Cterk,  and  other  people  abotit 
tlie  town  of  distinction,  and  consult  with  them, 
both  as  to  the  teefality  and  expediency  of  raising 
the  re^yiment  of  1,000  men,  and  associating 
some  coropauies  of  rolunteera.  That,  in  this 
meeting;,  there  were  sereral  difficulties  started, 
and  eren  amonjo^  the  lawyers;  btit  they  all 
agreed  rn  this,  that  they  could  not  set  about  the 
leyyin^  of  the  regiment  of  1,000  men,  without 
procuring  first  from  the  regents  a  warrant  for 
that  effect.  Upon  this  severals  of  the  meet- 
ing pressed,  that  an  express  should  be  imme-  • 
diately  dispatched,  tn  order  to  procure  it:  but 
the  then  Lord  Advocate  sug^geated,  they  woi/ld 
appear  ridicotous,  if  they  should  obtain  any 
yudi  licence,  when,  at  the  same  time,  they 
were  not  ascertained  of  the  money  that  was 
sufficient  to  pay  the  regiment.  Upon  thistt 
was  proposed  at  that  meeting,  that  the  Prorost 
slionid  make  a  trial  how  the  money  should  be 
raised:  and  the  Provost  stig«>fe9ted,  that  the 
proper  method  for  d«ing^  this  would  be,  by  re- 
commending- it  to  the  ministers  and  kh'k-ses- 
sions.  Aii^ainst  whidi  proposal  no  objection 
then  was  made,  f  hat  the  rneeting  upon  thfs 
broke  irp.  And'  the  magistrates  and  eounell 
accntdin^y  recommended  it  to  the  ministers 
and  kirk-sessions  to  make  a  crial  how  the  money 
could  be  raided :  ^nt  tite  ministers,  upon  ne- 
ceivirig  the  warrants  for  so  doing,  objected  to 
the  warrants,  as  not  heing  projierly  signed  by 
the  town  clerks.  But  the  deponent,  and  some 
others  of  the  intiabHants,  hearing  that  the  mi- 
nisters  made  this  scruple,  wet  together,  atid 
called  for  their  stent -hooks,  and  made  ont  a  list 
of  such  people  as  they  thoui^t  would  wittingly 
cart  tribute  for  tlje  support  and  maintenance  of 
the  regiment :  and,  upon  considering  the  safd 
list,  thev  were  of  opinion,  there  would  be  no  diffi- . 
cphy  of  raising  a  sjim  sufficient  for  that  pur)>ose. 
*Phat '  next  day  the  deponent  co^inir  to  the 
Street,  he  mer  with  the  pannel,  who,  It  wonW 
appear,  had  by  that  time  got  notice  that  the 
deponent,  anil  ^ome  others,  hfad  heen  mal&ing 
out  the  above  list;  and  fold  the  deponent, 
Ttiat  he  fhund  some  peopte  were  taking  a  good 
deal  upon  them ;  Ihat,  as  lie  was  Provost  of 
EdiiA\iry:h,  he  ti'ould  maintain  it;  and  «l- 
thtiii^h  'he  had  a  great  tegard  fe^  the  con- 
stitution of  his  comitry,  he  had  also  a  regard  ^ 
for  the  honour  of  the  magistrates,  and  )it)er- 
ties  of  the  toWn  of  Edinburgh ;  and  that  no- 
body* shoiiM  wrest  the  dignity  of  Prnitwt  out 
of  his  hpnds.  And  this  'he  seemed  to  say  in  a 
passion.  To  this  Che  deponent  noade  answer, 
That  there  w^rc  three  d*  his  own  magistrates 
in  company :  and  they  only  proposed  to  do  that 
in  a  more  expeditious  manner,  which  he  him- 
self wanted  to  have  done.  That  tho  forenoon 
of  that  day,  as  the  deponent  thinfks,  he  met  Mr. 
Ififliam  Alesinder  merchant;  and  taMcing  o£ 


the  payment  of  the  regiment  of  the  thousanti 
men,  how  it  was  to  be  aseertained,  Mr. 
Alexander  said,  **  Why  should  there  be  any  oo- 
easion  of  delay  ow  that  account  f  I  am  wilting 
to  give  my  bond  Ibr  three  thouaand  pounds,  if 
any  body  will  join  with  me  ;"  and  the  dep<»- 
nent  made  answer,  That  he  was  not  a  very- 
rich  man,  but  be  would  join  with  him.  Upon 
this  they  both  agreed  to  go  op  to  tlie  theta 
Lord  Advocate,  and  tell  him  so  much  ;  which, 
after  they  had  done,  the  Advocate  toM  them. 
That  he  could  only  transact  with  the  magis- 
trates ;  but  he  was  very  glad  to  hear  of  their 
proposal,  and  ha  wonid  immediately  write 
about  it :  as  he  was  then  just  sending  off  an 
express,  and  bad  wrote  his  letter,  he  then  added 
a  postscript  to  it;  which  in*  sobstanee  wab, 
telling  the  offer  that  had  been  made  by  t#o 
oittzehs  of  the  town,  which  <  he  thought  wefe 
good  tbr  three  thousand  powids,  and  desired 
th^relore,  ^hat  the  warrant  or  order'fiir  levy  iojg; 
the  regiment  might  be  fbrthwkh  sent  down. 
Depones,  That  two  or  three  days  before  the 
rebels  fiame  to-  tho  town  <9f  fidinbargfa,  the 
deponent  remembers  to  hare  heard  some  proo^- 
sals  made  to  the  pannel,  IbrMWcbing  tbe  iti- 
babitants'  booses  for  arms :  u«d  opon  these  oc- 
eastons  he  heard'  the  Provost  always  say.  That 
there  ooght  to  foe  no  distiactian  made,  but  all 
houses  searsbed  without  respect  of  persons; 
but  the  deponent  does  not  remember  to  haf  e 
heand  of  sui*h  an  order  grants.  Deponeb, 
That  be  happened  to  be  with  sofiie  others,  in 
Mrs.  darkens  boose ;  where  the  Provost  and 
Mr.  Maelaorin  were  pesent;  and  it  wiA  Ibon 
proposed,  that  the  city  waMii  should  bd  pot  \n 
some  tolerable  posture  of  defence :  and  Mr.  Mac- 
lam^n,  fit  that  meeting,  prodirced  a  sohemeof 
what  was  necessary  for  tbat  fwirpOse.  To 
whieb  the  pannel  iagreed  ;  b«tt«Nide  some  «M- 
cutty  with  regard  to*  the  expetices  that  were 
necessary  Ibr  doing  sueh  a  worir.  The  depo- 
nent thinks  thattb^  Provost  aAigbtHi  this  bare 
acted  a  prudent  part  lor  the  •  toitn  of  £dia- 
iMirgh ;  bnt  the  de|KN»ent  th^tight^tbis  ought  at 
that  trane  to  have  occasisiie4  no  dslay ;  and 
Mr.  Maetaorin  said  so  too."  Uepones,  That 
•lie  beard  tbe  reverehd  Mr.  Ah*xander  Webster 
once  and  agnio  nnafce  aiwoposal  to  tbe  pannel 
in  fhe'coancH-honse,  where  there  were  a  good 
many  of  theeotinoH  present,  and  a  great  tnaay 
other  ialtabitants,  of  raising,  «pon  bia  owq 
cibdft,  five  handred  guineas,  to,be  distriboted  to 
fkwe  hutnlred  of  the  ablest^bodidl  ^oumeymea 
of  tbe  serersl  incor|»orated  tradOs  m  the  town ; 
vrbo,  as  tbey  were  ^ery  bMd  and  bardy  4n  tbe 
extingiiiabiDg  of  fire,  bebelieved  woaM  willing- 
ly widertarke  to  raoaat  the  eiTf- walls,  and  aS- 
Bist  in  the  defence  of -them,  m  oasefbey  shoald 
be  atMkihl  by  tbe  sdiels,  and  Jndged  tbaii{i 
mflca  mora  proper  fhr  that  purpose  than  tbe 
vMimteers  were.  That  the  answer  which  the 
deponent  heard  the  Lord  Provost  make  wMs, 
That,tf  Mr.  Webster  would  ondertake  to  raise 
tbe  ODoney,  he  would  be  caoliott  that  Bfr. 
Webster  would  porfot m  it.  ']>epones.  That  be 
wia  present,  bra  wben  Mr.  'LindMy  depata 
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secretary  at  war,  and  Mr.  Groeet  oolleetor  «f 
the  customs  at  Alloa,  made  a  proposal  to  tbc 
pannel,  for  bringing  into  the  town  a  hundred 
dragoons  ibr  the  town's  deteoea;  and  Mr. 
Groset  added,  if  be  desired,  even  the  whole 
two  refitments,  provided  (bat  the  Provost  would 
desire  it  in  writmg.  The  pannel's^  answer  was 
to  both  these  ^pentlemen,  That  if  the  dragoons 
would  come  mto  the  town,  they  sbonld  be 
welcome ;  but  ^be  would  sign  no  such  desire. 
Depones,  That  he  was  present  in  the  council- 
bouse  on  Monday  evening  the  16th  of  Septem- 
ber ;  when  he  heard  it  proposed,  that  there 
was  a  necessity  for  securing  the  town's  arms, 
ammunition,'  and  cannon  on  the  walls,  from 
falling  into  the  bands  of  the  rebels :  but  as  there 
was  very  great  oonftfsion  that  night,  the  depo- 
nent doM  not  remember  any  more  of  the  mat- 
ter* Deponcsii  That  the  number  of  bis  com- 
pany, to  the  best  of  his  knowledge,  consisted 
of  sixty  or  seventy ;  and  that  Mr.  Joseph  Wil- 
iiamsoa  was  his  lieutenant. 

XVI II.  Jeinei  NimmOf  esq.  late  oiie  of  the 
bailies  of  Edinburgh,  depones,  That,  upon 
Monday  the  16th  September  1745,  as  the  de- 
ponent was  upon  guard  at  the  Netherbow  Port, 
with  MT  George  Preston  of  YalleyBeld,  he  re- 
ceived a  message  from  the  pannel,  he  thuks 
between  fonr  and  five  at  night,  to  come  and 

rk  with  him,  and  some  of  the  town-oouneii, 
kt  the  Goldsmiihs-ball.    That,  when  be 
came  there,  in  obedience  to  the  said  message, 
he  understood,  the  pannel,  his  council,  and 
some  of  the  inhabitants,  were  engaged  in  an 
aii^ainit,  what  answer  should  be  returned  to  a 
miier  which  the  pannel  had  received  from  the 
Lord  Justice  Clerk,  or  the  then  Lord  Advo- 
cate; by  which  message  an  offer  of  a  hundred 
dragoons  was  made  to  the  pannel,  or  more  if 
he  pleased,  to  assist  in  the  defence  of  the  city. 
That,  after  some  time  spent  in  this  debate,  the 
pannel  observed,  that  a  thorn  had  been  put  in 
iiis  foot ;  for  that  if  he  should  accept  of  that 
•ftr,  and  the  Umn  abould  be  taken,  be^might 
be  charged  with  having  ensnared  so  mauy  of 
bis  majesty's  troops ;  aud,  on  the  other  hands  if 
he  should  refuse  toaccepi  of  tbe  offer,  he  might 
be  blamcdi  if  •  the  town  was  taken,  for  having 
lost  it  by  not  receiving  that  succour.    That,  in 
answer  to  this,  the  deponent  observed,  that  it  was 
an  easy  matter  Ibr  the  p^nel  to  put  the  thorn 
in  their  foot,  by  making  an  answer  to  this  ofier. 
That  if  the  Lord  Justice  Clerk  or  Lord  Advo- 
cate  should  think  it  fit,  and  for  the  service  of 
tbe  govcmment,  to  send  a  hundred  dragoons,  o» 
tbe  whole  of  them  for  the  purpose  aforesaid, 
the  pannel  should  be  ready  to  receive  them  ; 
which  expedient  the  panael,  and  severala  of  the 
gentlemen  then  present,  secneil  to  approve  of; 
and  the  pannel  set  about  writing  an  answer,  as 
tbe  deponent  imagined,  to  that  nnrpose;  but, 
when  he  beard  tbe  answer  read,  ne  did  think  it 
did  notfullycomenp  to  his  proposaL  Upon  which 
he  left  the  meeting,  and  repaired  to  his  post ; 
and,  abont  five  o'ckwk,  the  alarm-bell  rung, 
the  signal  for  caljiog  the  Toluiiteers  to  repair  to 


tbe  Lawn-msrkct:  but,  before  the  deponent 
left  his  post,  he  sent  several  meissges  to  the 
pannel,  to  ceoeive  orders  what  to  do ;  and  to  the 
third  message,  he  thinks,  for  tbe  first  time,  re- 
ceived an  answer,  to  repair  to  tbe  alarm-post ; 
whioh  accordingly  he  did :  and  that  be  was  not 

(resent  at  the  meeting  iu  the  New  Church 
sle,  held  much  about  this  time,  jndgiog  it  mors 
his  duty  to  remain  at  his  post,  besides,  ne  saw  a 
great  many  people  crowding  into  that  meeting, 
jvhom  the  deponent  did  not  look  upon  as  proper 
persons  to  consult  with  in  a  juncture  of  tnat 
sort,  when  the  rebels  were  reported  to  be  at  tbe 
distance  of  only  about  two  miles  from  the  city. 

XIX.  Mr.  Alexander  Webster,  one  of  the 
ministers  of  Edinburgh,  depones.  That  tbe 
week  before  the  rebels  got  possessioii  of  tbe 
city  of  Edinburgh,  he  was  pre«ientat  a  meeting 
in  Mrs,  Clarke's  with  tbe  pannel,  some  officers 
of  the  Miny,  and  wdl-anected  inhabitants  of 
the  city.  That  in  it  the  deponent  observed, 
that  tbe  reparatbn  of  tbe  city-  walls  was  carried 
on  by  much  too  slowly ;  and  that  the  trades- 
men should  be  called  to  give  a  reason  why  th^ 
were  so  slow  in  executioj^:  the  respective  parti 
of  tbe  works  to  them  assigned.  That  the  pan- 
nel observed,  That,  being  about  the  election  • 
time,  and  prettv  late,  it  was  very  probable  tbe 
tradesmen  might  have  got  a  cup  too  much  for 
business  that  ni^bt ;  and  it  would  be  better  to 
defer  that  inquiry  till  next  morning:  and,  at 
tbe  same  time,  observed,  that  the  care  of  these 
works  had  been  appointed  to  a  particular  com- 
mittee named  by  the  council  for  that  effect*  At 
the  same  time  some  of  tbe  said  officers  who 
were  present  complained,  that  what  they  called 
the  bastions  of  tbe  iown-wall  were  too  weak; 
that  is,  the  scafiblding  upon  which  tlie  cannon 
was  placed,  was  not  strong  enough ;  the  pa- 
rapet round  tbe  wall,  in  some  places,  was  too 
narrow  ;  so  that  one  man  could  not  pass  ano- 
ther ;  nor  were  the  parapets  sufficiently  deared. 
That  tlie  deponent  knows  there  was  a  plan 
made  by  the  deceased  Mr.  Colin  Maclaunn  of 
the  city-walls,  and  bastions,  and  other  works 
necessary  to  be  made  -for  ibe  defence  of  the 
city  ;  which  waa  agreed  to  by  the  council,  as 
the  deponent  was  informed,  and  a  committee 
named  for  bringing  it  to  execution.  That  tbe 
deponent  observed,  upon  the  9tb  of  September, 
as  he  thinks,  that  a  ditch  near  Wallace's  Tower, 
which  had  bemi  projected  by  Mr.  Madanrin  to 
be  made  on  the  north-side  of  a  wall  there^  was 
erroneiinsly  made  on  the  80ath-«de  of  the 
wall ;  whereby  it  became  rather  a  security  for, 
than  a  defence  against  the  rebels ;  and  which 
mistake,  so  far  as  the  deponent  remembers,  was 
never  corrected,  but  ratber  carried  on,  as  the 


deponent  observed,  upon  visiting  the  same  upon 
Wednesday  thelltb  of  September :  but,  as  lie 
did  not  mention  this  as  any  article  of  conplaiot 
m  the  foresaid  meeting  in  Mrs.  Clarke's,  he 
does  not  know,  that  any  part  of  this  mistake 
could  be  charged  against  the  pannel.  Depones, 
That  at  the  meetii^  in  Mrs.  Clarke's  ahore- 
mentioiicd,  the  deponent  remembers,  that  bailie 
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Robert  Buiiie  caAie  into  the  roMo :  upon  which 
the  deponent  renewed  this  complaint  affaintt 
the  workmen  for  cernring  on  the  worhg  eo 
iriowly  ;  wliich  he  did,  because  he  wee  ioforni- 
cd,  that  bailie  fiaillie  was  the  chief  of  the  com- 
mittee above* mentioned.  Upon  which  the  bai- 
lie sent  for  one  of  the  tradcvmen,  who  made 
the  foltowing  excuses-:  Thai  they  b^tl  made 
the  bastions  as  sufficient  as  the  timber  they 
oonhl  find  for  that  purpose  would  admit  of;  and 
that  they  hati  carried  on  the  work  as  fast  as 
they  could  fiod  hands  lo  do  it.  Depones,  That 
some  time  of  the  said  week,  he  casually  met 
with  the  pannel  iu  the  Parliament- dose,  and 
again  renewed  his  complaint  to  him  about  the 
slowness  of  carrying  on  the  said  works ;  which 
appeared  to  him  should  haTe  been  carried  on 
without  loss  of  time :  and  tlie  pannel  mentioned 
something  about  the  ezpence  of  the  work,  and 
proposed,  that  the  volunteers  would  advance 
the  expence  thereof  according  to  their  engage- 
ment. To  which  ihe  deponent  replied,  Tnat 
lie  did  not  doubt  but  the  Tolniiteers  would  fulfil 
their  engagements,  though  he  suspected  it 
might  be  a  difficulty  for  them  at  present  to  ad- 
vance the  money.  Depones,  That  he  was  pre- 
sent at  a  meeting  in  Mr.  Wilson's  house,  when 
m  petition,  signM  by  a  consklerable  number  of 
the  well-afiectcd  inltabitants  of  the  city,  was 
presented  to  the  pannel,  /or  associating  them- 
selves as  volunteers;  which  tlie  pannel  objected 
to  aa  high  treason ;  but  added,  that  he  should 
oonsult  the  crown  lawyers  about  it :  and  that 
be  expressed  his  dissatisfaction  at  the  manner 
of  prwnotiog  that  petition,  and  in  attaining  so 
many  subscriptiotts,  without  previously  con* 
soltiog  with  him*  Depones,  That  it  was  ob- 
served, that  those  parts  of  the  walls  near  Polter- 
row  Port,  and  8t.  Mary  and  Leith  Wynds, 
were  commanded  by  the  adjacent  houses ;  and 
it  was  thought,  that  it  was  proper  to  huild  up 
the  doors  and  windows  of  the  said  houses,  to 
aiake  the  defenee  of  those  parts  of  the  walls 
practicable ;  or  to  possess  those  houses  with 
parties  of  the  volunteers.  It  was  also  proposed, 
W  possess  the  houses  at  the  Potter- row  Port 
with  a  part?,  and  to  make  a  communication  by 
a  bridge,  by  which  thev  could  retire  to  the 
walls  in  case  of  being  distotlged.  But  nothing 
of  this  kind  was  executed;  nor  did  the  depo- 
nent make  the  noiMrecution  of  this  any  part 
of  his  complaint,  pepooes,  That,  some  time 
in  the  week  befoi%  the  rebels  entered  Edin- 
borgh,  the  deponent  bad  occasion  to  oieet  with 
the  pannel,  and  others,  in  the  Exchequer- 
Chamber,  and  in  Mrs.  Clarke's ;  when  he  pro« 
posed  to  the  pannel  to  find  security,  or,  if  it  was 
thought  necessary,  even  to  advance  4  or  600 
ffuittcaa,  to  be  distributed  among  the  able-bodied 
journeymen  of  the  brewer*,  bakers,  and  other 
tradesmen  of  the  city,  to  encourage  thco  to 
jcrin  with  the  vc^onteers  in  defence  of  the  city 
that  night  in  wliicb  it  should  happen  to  be  at- 
tacked by  the  rebels ;  which  proposal  tlie  pao- 
nel  seemetl  to  approve  of;  sod  said,  that  the 
iteponcnt  needed  no  security  fur  his  advance, 
ler  be  the'psnnsi  wjiold  beoMM  oautioo  for 


the  deponent's  paying  it.  That  the  depo- 
nent then  propoosd,  that  the  roasters  of  those 
journeymen,  and  others,  slmuld  be  sent  for,  to 
concert  a  plan  for  the  executiou  of  that  pro- 
posal :  but  the  pannel  alleired,  that  it  was  too 
late  tor  that  then ;  and  that  some  of  them 
would  readily  be  about  their  bottle ;  but  next 
day  he  would  do  it.  That,  on  Sunday  the  1 5th, 
the  deponent  asked  the  pannel,  if  be  had  met 
with  the  masters  of  the  said  journeymen  f  &c. 
Be  answered.  That,  in  the  multiplicity  of 
affairs,  it  had  escsped  his  memory,  but  that  be 
would  do  it ;  hut  does  not  know  if  it  was  done 
or  not.  Depones,  That,  in  theaflemooo  of  the 
16ih  of  Septemlier,  he  beard,  that  there  was  to 
be  a  meeting  of  the  inhabitants  in  the  New 
Church  Isle,  or  that  such  a  meeting  was  then 
met ;  and  just  about  this  time  the  alarm-bell 
rung,  which  wss  the  signal  for  the  volunteers 
to  repair  to  their  rcapective  pests.  That  the 
deponenk,  being  one  of  them,  went  to  the  poet 
assigned  to  the  companv  in  which  he  served ; 
so  that  he  can  give  little  aocnnnt  of  what  past 
at  that  neeting ;  but  having  stepped  in  to  see 
what  was  goingon,  be  thought  it  a  very  tomul* 
tneus  assmbly.  That  the  deponent  observed, 
very  few  of  tiie  welUaffeeted  inhabitants  that 
he  knew  were  in  It :  that  there  were  severals 
of  the  meeting,  who,  in  his  opinion,  were  not 
well  affected  to  the  government;  and  that  Ihe 
generality  consisted  of  people,  who,  to  the  best 
of  his  remembrance,  he  had  never  before  seen. 
That  the  few  who  spoke  for  defending  the 
city,  were  treated  with  very  seurritoua  and  op- 

KDbrious  languajfe;  partieularly  the  reverend 
r.  George  Lngan,  who  was  speaking  to  that 
purpose,  seemed  to  him  to  have  been  pulled 
down  from  the  tbrm  on  wbich  be  waa  standing, 
by  force.  Upon  which  the  deponent  left  the 
meeting,  and  repaired  to  bb  post  Depones, 
That  on  Monday  the  16th  he  went  round  the 
walls  of  the  city  upon  wbich  the  cannon  was 
planted ;  and  observed  there  were  two  of  them, 
one  ot  the  Bristow  port,  and  snotber  at  the 
south-east  comer  of  the  wall  near  Bedhimi 
upon  which  no  centinels  were  then  attending  ; 
and  it  waa  observed,  these  cannon  ooiild  not  do 
fired,  without  drawing  the  shot ;  becauae  they 
might  be  vmbaded,  or  the  shot  altered  during 
the  time  the  centineb  were  absent :  but  that, 
after  the  deponent  staid  a  connderable  time  at 
the  cannon  on  the  south-east  comer,  as  above,  a 
centinel  at  last  appeared,  who  aaid^  be  bad  beeo 
ptsnted  as  oeotinel  upon  tbe  said  cannon.  Do- 
pones,  That,  upon  the  evening  of  the  said  16tfa 
September,  ho  went  along  with  the  other  volun- 
teers, to  deliver  op  his  arms  to  the  castle ;  end,  in 
bis  return,  met  with  ensign  Roberton  on  tbe  bead 
of  a  party  of  men,  sent  by  gen.  Guest  or  gen,! 
I^estoo,  wttb  ofders,  as  the  ensign  told  him,  to 
spike  up  the  cannon  on  the  waHs  of  the  city  ; 
but  tha)  he  was  ordered,  before  entering  tbe  city  ^ 
to  apply  to  tbe  pannel  for  his  authority  to  do  so. 
That  he  had  dispatehed  Robert  Orifiith,  a  gun- 
ner, to  aoquaiot  tbe  pannel  thereof,  and  to  ask  his 
autboritv.  .That  the  deponent  saw  the  said  Ro- 
bert Grilfith  return,  who  reported,  4hat  he  had 
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waited  tt^  the'pannel,  and  tliat  hiaanftwar 
waa,  that  lia  wauld  give  bim  iia  aalhoiitj ; 
•ddimfn  aoiiie  worda  whioh  ha  al  preaent  cannot 
racotlact  (  hut  the  iai|irenioD  they  made  upon 
bio  at  the  time^  and  which  he  atill  tetaina, 
waai  that  tbajr  imported  a.  dieooura^emant  ol' 
the  execution  of  the  order ;  tor  that  tlie  eosiini 
iromcdiately  aaid,  being  in  conversation  with 
the  deponent.  Should  I  force?  or,  1  will  foroe, 
my  way  into  the  town  ;  or  words  to  that  pur- 
pose, out  the  deponent  aoggested  to  him,  it 
would  be,  more  proper  for  him  to  make  a 
report  of  what  had  happened,  to  one  of  the 
generals;  which  hawing  been  done  by  aome 
one  of  the  party  sent  tor  that  purpose,  they 
were  recalled,  and  marohed  into  the  eastle. 
And,  beiair  interrogate  tor  the  panoel,  depones. 
That  he  gate  it  as  bis  opinion,  at  11  o'doek 
at  night  uf  Monday  the  lath,  in  the  Laigh 
aouiicil-bouse,  that  the  town  could  not  then 
be  detVnded,  wiihonl  the  assistance  of  the 
dragoons,  in  regard  that  the  volnntears  had 
lodged  their  arma  in  the  castle;  and  that  a 
great  many  of  ibcm  were  either  gone  into 
3ie  castle,  or  had  left  the  city,  upon  there* 
foltttion  of  deliveriDg  np  the  town ;  «nd  that 
be  Ihottght  il  extremeljr  odd,  to  propoae  now 
a  defence  .of  the  city  in-  their  pvesant  cir* 
fiimsiancea^  when,  it  seamed,  it  bad  been 
judged  not  tenable,  cfea  when  the  whole 
volunteers  were  in  arms,  and  an  oiler  made 
for  the  dragaona  to  come  in  to  ila  defence : 
and  therefore,  upon  the  whole,  was  of  opi* 
niooi  that  a  message  should  be  sent  to  the 
dragoons  to  return,  and  aome  proper  methods 
taken,  in  the  mean  time,  to  frather  together 
as  many  folunteera  aa  possible.  Depones, 
That  the  deponent  eitlier  heard  Mr.  Drum- 
inond  hiasaelf,  or  aome  other  person,  my, 
That  be  Mr.  DromaMmd  was  going  oot  to 
bring  back  tlie  drsgomia;  and  he  did  not 
netum  while  -the  deponent  waa  there.  And 
depones,  That  be  did  not  think  the  alarm- 
bell  a  proper  signal  ibr  collecting  the  ?olua- 
tears,  while  the  dragoone  were  at  ao  great 
a  distance,  and  the  rebela  ao  nigh.  That  Ibis 
be  considered  aa  an  intimatmn  ta  the  rebela 
to  make  the  attack  on  ibe  eity  ere  it  waa 
pomible  for  the  dra^foona  to  come  to  its  de- 
fence; and  wy  inUraation  lo  4he  reMa,  of 
%  dcaign  of  defending  the  eity,  wenM  pro* 
baUy  t^rere  a  hardabip  on  the  deputiea  that 
had  been  enmrniasiencd  by  the  toiwHDOoncil 
to  eapitohite  with  th«m  abeut  the  aunrender 
of  it,  and  who  weca  at  thai  lima  at  the  cebcl 


XX«  AUaandat  Saott^  mnrahuil  in  Edio- 
burgh,  depooea.  That  in  Scftamber  174$,  he 
aarved  aa  an  efiioer  of  volnntnars^  far  deiincis 
9f  the  eity.  of  Udiaborgli,  in  ibe  company 

S^mmanded  by  the  prmani  Lord  Pnwost  of 
dinbur^h.  That  noma  day  of  the  seeand 
week  ct  September,  and,  as  he  thinks,  nboitt 
Ibe  beginning  of  that  week,  the  deponent 
waa  present  in  the  New  Chnreb  .Isle ;  when 
Imbaaidaqnaatien  put  to  ^pamiei,  whether 


soch  of  the  volontcera  aa  belonged  to  the 
trained -banda  ought  not  .to  be  esaamed,  dor* 
ing  their  aervlce  as  volonlcers,  from  doing  any 
duty  with  the  trained-bands  ?  To  which  the 
pannol  answered,  That,  when  both  a  company 
itf  trained -bands,  and  a  company  of  volun- 
teers,  were  upon  duty  at  the  aame  lime,  any 
person  ti^loiiging  to  both  these  companies, 
might  have  his  dioice  which  of  them  lo  aerve 
in  at  that  time.  And,  ofioo  a  further  quaa- 
tion  put  to  tlie  parniel,  he  anawered,  that,  when 
a  company  of  .trained -bauds,  and  a  company 
of  volameersi  le  both  which  one  and  the  aame 
person  belonged,  should  ba^ipen  to  do  duty  on 
different  days,  such  roluoteer  should  do  duty 
on  both;  That  the  deponent  does  not  remem- 
ber to  have  heard  aay  objection  made  to  these 
auswers,  or  any  thing  further  mid  on  the  aub* 
ject  in  tliat  meeting :  but  the  deponent  bad 
occaaioa  to  converse  with  some  of  the  volun- 
teers, wlio  tliought  it  a  hardabip;  and  doukta 
not,  but  it  may  have  disoouraged  others  from 
engaging  as  volualeers.  And,  upon  an  inlerro* 
gatory  put  by  the  panne! ,  deponea.  That  be 
did  converse  with  some  of  the  trained -bauds, 
to  whom  be  proposed  to  enlist  as  volunteers ; 
who  enawered,  that  woold  bring  upon  them 
double  duty ;  that  they  were  alrMily  humid  to 
do  duty  in  the  trained-bands ;  and,  ahould  Ibay 
engage  aa  vdnnteera,  they  might  be  obliged 
to  do  duty  also  in  that  capacity,  when  ibe 
trained-hands  were  not  upon  duty ;  but,  ware 
it  not  for  that  hardship,  tbey  wouhi  have  ehoaeo 
rather  to  have  aerved  as  volunteer^,  than  with 
the  trained-bands.  And  being  desired  to  coo- 
deacend  upon  any  nersun  who  gave  him  such 
anawer,  depones,  1  hat  he  cannot,  at  this  dis« 
tance  of  time,  charge  hie  memory  with  the 
peraons*  names ;  but  thinks  that  he  Ulked  on 
tliat  subject  once  to  a  friend  of  bis,  William 
Soot,  merchant,  or  in  a  company  where  he 
was ;  and  that  either  William  Scot,  or  aoose 
other  in  that  company,  gave  the  depotient  that 
answer.  Depones,  That  the  company  .  to 
which  the  dcnoneat  belonged  were  ordered  to 
meet  in  the  GoHoge-yarda,  in  the  afternoon  of 
Monday  tlie  16th  of  September.  That  the  de- 
ponent, having  been  out  of  bed  all  the  precedmg 
night,  and  having  gone  only  to  bed  at  ten 
o'clock  tbat  day,  it  waa  about  two  after  noon 
before  he  came  to  the  place ;  and  found  soosa 
Others  of  the  company  there  before  him.  That 
they  bad  got  no  onliora  what  te  do ;  and  con- 
twued  in  the  College-yards  about  ao  hour  after 
the  deponeai  came,  and  atill  received  no  Ofdars. 
Ami  at  laat  they  oannulted  together,  and  oMuch* 
ad  to  the  Laww-matket;-  hot  the  deponent 
caimot  charge  his  meoMry,  what  were  the 
reasana  that  induced  them  to  march  thither, 
whether  it  waa  the  ringing  of  the  fire*bell,  he- 
eaoae  he  does  not  remember,  whether  that 
bell  waa  rmig  before  they  marched,  or  if  il  waa 
oaly  rung  after  tbey  oMrched ;  or  if  tltev  rcn* 
aan  was,  to  lie  near  the  proper  place  where  the/ 
might  reoeive  ordera,  for  the  comnaay  waa 
anxioua  or  uneaay  for  ordeia :  that  tiierc  were 
other  coosf  aaiia  of  voltmteen  in  the  CaUege- 
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y wdiy  who  marcked  to  ihe  Liwn  market  at 
the  same  time,  and  the  depooent  thioka  for  tke 
fame  reaaoo :    that  after  coming  to  the  Lann- 
market,  they  waited  there  for  a  coosiderable 
time  without  receiTiog*  orders ;    till  at  last  the 
rfeponeot,  at  Ihe  desire  of  ^me  other  officers 
.of  the  ToluDteers,  went  to  the  Goldsiniths-hail, 
to  desire  the  pannel's  orders  for  those  compa- 
nies of  Tolanteers.     That  the  tl^ponent  found 
^  crowd  in  the  Goldttmiths-hall,  with  some 
difficulty  got  to  the  upper  end  of  it,  ^nd  told  the 
paoDel,  that  he  was  sent  by  the  offipers  of  the 
TolanteerSy  who  were  standing  in  the  Lawo- 
market,  to  ask  his  lordship  what  prders  he 
would  please  to  gi? e  them  :   That  the  panne! 
answered,  That  be  was  at  a  loss  to  know  what 
orders  to  give  them ;    and  thinks  he  farther 
.  added,  That  they  were  then  deliberating  about 
that  matter.    That  the  deponent  w^iited  some 
little  time,  to  see  whether  he  would  get  orders ; 
bot  getting  none,  he  left  the  hall,  and  returned 
to  his  company  in  the  Lawn>  market,  and  ac- 
quainted the  other  officers  of  the  Tolunteers 
what  bad  passed.    That,  not  King  after  the  de- 

f»onent's  return,  he  saw  the  officers  of  th*e.TO- 
unteers  that  were  in  the  upper-end  of  the 
Lawn-market  in  a  knot  together,  and,  as  he 
supposed,  consulting  what  measure  they  should 
take ;  and  the  deponent  was  soon  thereafter 
told,  That  they  had  resolved  to  deliver  up 
their  arms  to  the  castle :  And,  upon  4he  de- 
ponent's going  up  the  Lawn -market,  the  offi- 
cers informed  liim  of  their  said  resolution ; 
and,  agreeable  thereto,  the  deponent  went 
up  to  his  company,  which  was  the  west -most 
in  the  Lawn-market ;.  and  the  whole  of  them 
marched  up  to  the  castle.  And  the  reason 
giiren  the  depoQeut  for  taking  that  resolution, 
was,  because  no  orders  were  given  them,  and 
tbey  were  apprehensive  that  their  arms  might 
fall  into  the  rebels'  hands. 


XXI.  Archibald  Stevenson,  writer  in  Edin- 
burgh, dispones.  That  he  was  an  officer  oF  the 
▼dlonfteers,  for  defence  of  the  city,  in  Septem- 
ber 1745.  That  he  was  present  at  a  meeting 
that'  the  pannel  had  with  some  of  the  volun- 
teers in  Mrs.  Clarke's ;  where  Mr.  Webster 
the  minister  was  also  present ;  and  which,  he 
thinks,  i^as  upon  Saturday  the  14th  Sep- 
tember. And  depones,  That  he  there  heard 
Mr.  Webster  propose  to  the  pannel,  that  a 
number  of  the  servants  and  journeymen  of  the 
lireWers  and  bakers  in  the  town  should  be 
hired  to  assist  in  the  defence  of  the  city  any 
night  it  ahottld  be  attacked,  at  the  premiiim  of 
A  guinea  each  in  hand  ;|  and  a  further  re- 
ward to  be  given  them,  according  to  their  be- 
haTiour,  wl^n  the  matter  was  over.  That  Mr. 
Webster  undertook  to  raise,  by  subocription,  a 
•am  of  500/.  to  defray  the  expence ;  and  of- 
fered to  give  aecority  for  payment  of  the  mo- 
ney. That  the  depooent  did  not  hear  what 
answer  the  pannel  gave ;  bat  supposed  that 
the  proposal  had  not  been  gone  into,  because 
be  heard  no  resolution  taken  upon  it  in  that 
meeting,  nor  did  ha  afterwarda  hear  any  more 
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of  thaf  matter.  Depones,  that,  in  the  after- 
noon of  Bfonday  the  16th  of  September,  and, 
as  he  thinks,  about  four  o'clock, .  while  the 
volunteers  were  drawn  up  in  the  Lawn-market, 
he  was  sent  by  them  with  a  message  to  tha 
pannel,  lo  ask  what  orders  he  had  to  give  to 
them  ?  and  likewise  to  ask,  in  case  the  town 
was  not  to  be  defended,  where  they  Were  to 
deposit  the  king's  arms?  or  words  to  that  pur« 
pose ;  that  be  found  the  Lord  Provost  ia  Gold* 
smiths-hall :  that  to  the  firat  paK  of  his  mes- 
sage he  received  no  answer,  and  got  no  orders 
for  the  volunteers,  what  they  were  to  do :  But 
to  the  second  part  of  the  message,  the  panoei 
answered,  That  he  wonid  give  orders  to  receira 
the  arms  at  the  court  of  guard.  Depones, 
That  the  deponent  waited  till  the  pannel  left 
Goldsmiths-hall,  and  Went  to  the  New  Church 
Isle ;  and,  on  the  way  thither,  in  the  Parli^ 
ment'Cloae,  the  deponent  aaCw  Alexabd^r  Cun- 
ningham, sargeon,  come  up  to  the  pannel,  and 
deliver  the  rollowiug  message :  <<  That  the 
dragoons  found  that  the  number  of  the  rebela 
was  so  far  superior  to  them,  that  thev  were 
obliged  to  retire  ;"  but  the  deponent  does  not 
remember  the  place  he  named  where  the  dra- 
goons had  gone  to ;  and  said,  that  the  nnmher 
of  the  rebels,  so  far  as  they  could  judge  by  ap- 

Eearance,  could  not  be  under  8,000  strong, 
leponea,  That  thereupon  he  heard  the  paniml 
say.  If  the  troopa  %vere  retired,  tlicn  all  was 
over.  That  he  believes  the  occasion  of  Mr. 
Cunningham's  being  with  the  dragoona  was, 
that  he  expected  there  was  to  be  an  action, 
and  he  attended  them  in  the  way  of  his  busi- 
ness. And  being  further  interrogate,  deponeti 
That  he  led  the  Provoet  as  he  was  going  into 
the  New  Church  Isle,  and  returned  to  the 
lAwn-market,  and  reported  to  the  officers  of 
the  volunteers  the  answer  he  had  got  to  the 
message  they  bad  sent  by  him.  That  there- 
npon  they  consulted  together;  and  some  wera 
for  Immediately  delivering  up  their  arms  into  this 
castle ;  but  provost  Drummond,  who  was  one 
of  their  officers,  inasted,  that,  before  taking 
that  step,  they  should  send  a  second  message. 
That  a  second  message  was  accordingly  sent; 
bnt  by  whom,  the  deponent  does  not  remem- 
ber ;  and  the  messenger  returned  without  any 
answer:  Whereupon  the  voionteers  marched 
up  to  the  castle,  and  delivered  up  their  arms. 

XXn.  Ensign  191//tamAo6erton,  of  Edin- 
burgh castle,  deuonet.  That,  in  the  evening  of 
the  16th  September,  17415,  be  being  then  an 
officer  in  the  castle  of  Edinburgh,  was  sent  by 
general  Preston  about  six  o'clock  at  night,  after 
that  the  volunteers  delivered  Up  their  arms  m 
the  castle,  with  a  party,  to  bring  up  to  the 
castle  the  cannon  that  were  on  the.walls  of  tha 
city,  or  otherwise  to  render  them  useless,  by 
spiking  them  np,  and  knocking  off  the  troa- 
nions ;  and,  for  this  purpose,  he  had  carts  and 
horses  along  with  him,  and  proner  instrument! 
for  spiking  the  cannon,  and  neating  off  tha 
trunnions :  but  then,  his  ordera  were  restrictedl, 
not  todothia  witboat  liaeitfe  en4  or4a»  fron 
.  $T 
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the  tbeD  Lord  Provoit  of  Edinboigb.  Depones, 
thet,  with  his  party,  he  inarehed  down  to  the 
reservoir ;  and  then  he  first  sent  the  segeant  of 
his  party,  and  after  that  one  Griffith,  a  gnnner 
in  tne  castle,  with  a  message  to  the  Provost,  to 
know  whether  he  might  enter  the  town  for  the 
ahove  purpose ;  and  the  answer  wliioh  was  re- 
turned to  him  from  the  pannel,  by  both  the 
messengers,  was,  That  he  would^g^veno  orders 
oonoeming  the  cannon;  but  the  deponent 
might  do  as  he  thought  proper.  Upon  this  he 
sent  to  general  Guest,  to  know  bow  he  shoakl 
behave ;  and  orders  were  brought  him  to  re- 
tnrn  to  the  castle.  Depones,  That  Mr.  Web- 
oter  was  with  him;  procured  him  a  flambeau, 
some  smiths,  carts  and  horses ;  and  that*  with- 
not  going  further,  the  deponent  returned  to  the 
« castle. 

[39th  October,  betwixt  one  and  two  o'clock 
in  the  morning.]  It  was  now  moved  by  some 
of  the  jury,  that  they  might  have  leave  to 
make  a  motion  in  court  before  any  further  pro- 
cedrre  in  the  trial :  which  being  allowed  of  by 
the  lords,  air  Alexander  Nisbet  of  Dean,  Pa- 
trick Crichton  of  Woudhouslie,  John  Nisbet 
portioner  of  water  of  Leith,  and  Edward  Lo- 
thian jeweller  in  Edinburgh,  four  of  the  gen- 
tlemen upon  the  assize  of  the  said  Archibald 
Stewart  pannel,  humbly  represented  and  moved 
in  court,  in  their  own,  and  in  name  of  the 
whole  ether  assizers,  that  the  Court  bad  now 
oontinned  upon  this  trial,  without  any  respite, 
since  Tuesday  morning  at  eight  o'clock,  being 
upwards  of  40  hours :  that,  by  this  sederunt, 
several  of  the  assizers  were  already  greatly  fa- 
tigued, and  one  or  two  of  them  altogether  un- 
nble  to  hold  it  out  any  longer,  without  some 
relief:  that  the  assize  could  not  imagine  it  to 
be  the  intention,  either  of  prosecutor  or  pannel, 
to  lull  or  destroy  them;  which  behov^  to  be 
the  consequence,  should  they  insist  upon 
finishing  the  trial  at  one  sederunt :  that  their 
ferdships,  as  well  as  the  pannel,  and  other  mem- 
bers of  court  who  hfA  attended  this  trial,  must 
.  be  sensible,  from  what  they  had  suffered  them- 
lelves,  of  the  hardships  undergone  by  the 
aesize,  and  consequently  of  the  reasonableness 
of  their  demand:  that,  although  other  people's 
situation  and  stren|^th  might  enable  them  to  go 
on  without  relaxation,  the  said  four  gentlemen 
did,  with  great  candour  and  ingenuity,  assure 
the  judges,  that  they  were  no  lodger  able  to 
go  on  in  their  duty  upon  this  trial :  and  there- 
.fore  begged  leafe  to  acquaiut  their  lordships 
thereof;  at  the  same  time  flalteriog  them- 
■elves,  that  bpth  the  pannel,  and  his  majesty's 
.advocate,  would  concur  and  agree,  that  the 
trial  might  be  put  off,  and  continued  for  such  a 
abort  space  of  time  as  the  lords  should  please 
to  appoint,  that  in  the  mean  time  the  assize. 
Mid  ail  concerned,  might  have  a  Utile  rest. 
And,  with  the  greatest  submission,  moved  the 
:  Couf  I,  that  they  would  please  to  take  this  their 
request  into  consideration^  and  grant  the  desire 
thereof  accordingly. 
..*/  Vpon  htMivg  of  wbieh  notion,  Mr.  Arr 


cbibald  Stewart  pannel,  and  his  eounsel,  in 
respect  of  the  distress  which-  the  length  of  tins 
trial  has  already  brought  upon  several  of  the 
assize,  and  that  it  seems  impracticable  lo  finish 
the  trial  at  one  sederunt,  consent  to  the  granting 
the  desire  of  the  motion  made  as  above  by  th« 
assizers,  in  case  the  lords  shall  think  proper 
so  to  do. 

( Signed f)  *'  Abcb.  Stbwabt. 

**  James  Fbbouson."- 

*<  Mr.  WUliam  Grants  bis  majesty's  advo- 
cate, does  not  oppose  the  granting  the  desire  of 
the  foresaid  motion,  ag:reed  to  by  the  pannel 
and  his  counsel ;  and  hereby  consents  that  tho 
lords  grant  the  same,  in  case  they  so  think  fit ; 
and  that  in  regard  the  iurv  have  already  at- 
tended forty  hours ;  and  that  several  of  them 
are  so  valetudinary,  that  they  are  unable  to 
stand  ont  the  trial,  without  some  respite ;  and 
also  that  several  of  the  prosecutor's  witnesses 
have  given  him  notice,  tnat  they  are  not  ablo 
to  attend  longer  without  endangering  their 
healths. 

(Signedy)  "  Wnx.  Grant.'* 

'<  The  Lords  Commissioners  of  Justiciary, 
having  beard  the  motion  of  the  assize,  and  the 
consent  to  granting  the  desire  thereof,  both  of 
the  pannel  and  nis  maiesty*s  advocate,  as 
above,  and  fully  deliberated  and  argued  thereon, 
they,  in  respect  thereof,  and  of  the  necteity 
of  the  case,  continue  the  diet,  till  eleven 
o'clock  of  Uie  forenoon  of  this  day  ;  and  or- 
dain the  pannel  and  witnesses  to  attend  then, 
each  under  the  paio  of  law ;  as  also  the  faaiil 
fifteen  assizers  then  also  to  attend,  each  of 
them  under  the  penalty  of  500/.  sterling :  and 
the  said  assizers,  in  token  of  their  acquiescence, 
hereby  become  bouud  and  enacted,  each  for 
themselves,  their  heirs  and  successors,  that 
they  shall  appear  and  give  atleilidance  at  the 
foresaid  hour,  in  this  place,  each  under  the 
foresaid  penalty  of  500/. 

(Signed,)      *»  Alex.  Foaser,  I.  P.  D.'» 


Al£x.  Nisbet, 
Jo.  Nisbet, 
Jambs  Dewab, 
John  Sivrigut, 


Hugh  Clerk,  jun. 
Wm.  Wight, 
Alex.  Campbell, 
R.  Fleming, 


James  FALqpNER,  James  STiRLiNa, 

Thomas  Wood,  James  HuiiTBR, 

Pat.  Crichton,  £ow.  Lothluc. 
Tho,  Trotter, 


Coria  Ji;sticiaria,  8.  D.  N.  Rej^is,  tenta  ia 
noviL  Sessionis  Dome  Burgi  de  Edin- 
burgh, vigesimo  none  Die  Mensis  Octo* 
bris,  1747,  |)er  honorabiles  Viros  Magis- 
tros  Alezandrum  Fraser  de  Strichen,  Pa- 
tricium  Grant  de  Elchies,  Carolnm  Ares- 
kine  de  Tinwald,  et  Hugonem  Dalrvm- 
pie  de  Drunimore,  Commissionarioe  Jus- 
tidarii  diet.  8.  D.  N.  Regis. — (Lord 
Strichen  Prases.) 

Curia  legiiinib  affirmala. 
Iniran' 
Arclubald  Stewart  of  the  city  of  Edinburgh, 

merchant,  and  late  proroHt  of  tbs  said  ctty^ 
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ptoael,  io^etod  and  tcciued  m  in  tbe  former 
sederunt     - 

The  haill  fifleen  astizert  betnff  caDed  over, 
and  answeriug^  to  their  names,  nit  majesty's 
adfocate  proceeded  to  ^e  remaining  part  of 
bis  proof,  by  adducing  the  following'  wit- 
fiz. 


XXI II.  Robert  Griffith^  one  of  the  gon- 
ners  of  the  castle  of  Ediobargh,  depones,  That, 
abont  fife  or  six  of  the  clock  in  the  aftemuon 
of  Monday  the  16tb  of  September,  1745,  after 
that  the  volunteers  had  deliTered  their  arms  in 
the  castle,  it  was  thought  proper,  by  the  com* 
manding  officer  of  the  castle,  to  gire  orders  for 
bringing  up  the  cannon,  and  other  arms,  snch 
as  patteraroes,  that  were  on  the  dty.  walls,  or 
Otherwise  to  render  them  useless,  that  so  they 
might  not  foil  into  the  hands  of  the  rebels. 
That  a  party  was  sent  from  the  castle  for  this 
purpose,  under  the  command  of  ensign  Ro- 
Derton  ;  and  the  deponent  was  sent  by  general 
Guest  to  follow  that  party,  to  enquire  if  the 
said  Mr.  Roberton  had  proTOst  Stewart's  li- 
berty to  go  on  with  the  said  work:  that  Mr. 
Roberton  declared  be  bad  no  such  concur^ 
renee;  but  had  sent  his  seijeant  to  the  ProTost 
lor  that  effect.  That  the  general  ordered  the 
deponent  also  to  go  forward,  and  demand  the 
pannel's  licence  or  concurrence  to  effectuate 
the  same.  Accordingly  the  deponent  waited 
•on  the  pannel,  and  demanded  from  him  his 
licence  or  authority  to  go  on,  and  bring  to  the 
castle,  or  demolish,  these  cannon,  &c.  which 
were  then  mounted  on  the  to#n-walTs,  lest 
they  should  fall  into  the  hands  of  the  enemy. 
That  the  pannePs  answer  was:  he  had  no  au« 
tbority  to  give,  as  the  dragoons  were  srone 
eastward,  and  his  volunteers  had  laid  down 
their  arms.  That  he  had  lately  received  a 
letter  fooin  the  enemy,  which  be'  desired  the 
fieponeot  to  read.  That  the  deponent  told  the 
pannel,  that  his  the  deponent's  doty  was  not 
to  expostulate,  or  lose  time  with  the  pannel, 
but  in  a  positive  manner  to  have  his  concor- 
mice ;  which  the  pannel  positively  refused ; 
hot  added,  *•  That  we  might  do  as  we  would, 
without  his  liberty."  That  when  the  depo- 
nent left  the  pannel,  be  found  ensign  Roberton 
and  bis  party  stondioff  in  the  LAwa-market 
street,  with  a  couple  of  carts,  and  some  black- 
amitb«binrs,  with  fore-hammers  in  their  bands, 
whom  Mr.  Roberton  bad  impressed  to  foci- 
litote  his  work.  That  the  deponent  went  to 
general  Guest,  and  acquainted  him,  that  he 
could  not  procure  the  Provost's  licence  to  bring 
in,  or  demolish  the  foresaid  cannon  :  that  the 

Gieral  Was  then  in  conversatiou  with  Geoi^ 
uder,  surgeon  in  Edinburgh,  whom  tbe 
pannel  informed  tbe  deponent,  that  he  had 
aent  to  the  general.  That  4he  general  oidered 
the  party  to  return  to  tbe  csistle ;  and,  at  the 
aama  time,  told  the  deponent,  that  the  proper 
time  was  over  for  effoctoating  the  foresaid 
work,  it  being  then  dark..  Depones,  that, 
when  he  entered  the  door  vriiere  the  general 
^ad  Mr.  louder  wcra  in  companyi  ba  bcnrd 


the  general  say,  **  I  am  sorry  the  Provost  baa 
not  granted  my  request."  And  being  interro- 
gate for  tbe  pannel,  whether  he  reported  to 
general  Gnest  tbe  last  words  of  the  pannel'a 
answeir  to  him,  particularly  that  they  might  da 
as  they  would,  without  bis  the  paanel's  au- 
thority ?  Depones,  he  did.  And  the  deponent 
further  desired  of  general  .Guest  to  give  tbe 
party  bis  authority  to  go  on  with  the  foresaid 
work,  without  the  pannel's  liberty.  Towhick 
tbe  general  answered.  The  Provost  had  lost 
tbe  proper  opportunity;  and,  if  the  party 
remained  any  longer  in  town,  they  might  fal 
into  the  hands  of  some  flying  party  of  tbe 
enemy.  And,  being  further  interrogate  for  the 
panno,  depones,  that  the  garrison  of  the 
castle  of  JBdinburgb  consistM  then  of  tbe 
castle-company,  which  ought  to  he  a  hundred 
noen  ^  and  two  companies  of  colonel  Lasoelles'a 
regiment,  which  ought  to  be  seventy  men 
each ;  but  none  of  the  above  compani^  were 
complete.'  That  the  party  sent  for  the  cannon, 
consisted  of  an  officer,  two  gnnnera,  a  Ser- 
jeant and  twenty  men;  and  their  falling  into 
the  bands  of  the  rebels,  would  very  much  have 
weakened  tbe  garrison* 

XXIY.  Jcteph  Mead,  one  of  tbeaeoeante 
of  the  castle  of  Edinburgh,  depones,  That, 
upon  the  evening  of  the  16th  of  September 
1745,  be  was  desired,  by  edsign  Roberton,  to 
get  ready  a  party  of  twenty  men ;  which, 
after  the  deponent  did,  ensign  Roberton  ordered 
him  and  the  party  to  follow  him ;  which  ao- 
cordingly  they  did ;  and,  after  they  were  come 
a  Kttle  way  down  the  Casile-hitI,  ensign  Ro- 
berton ordered  the  deponent  to  go  to  the  pannel, 
and  acquaint  him,  that  the  ensign  was  come 
with  a  party,  in  order  to  render  nseless  tbe 
cannon  that  were  on  tbe  city-walls,  and  wanted 
tbe  panners  commands  thereanent.  The  de* 
ponent  accordingly  went  to  the  pannel,  and  de- 
livered his  message.  To  wlucb  the  pannel 
made  answer,  That  ensign  Roberton  might  do 
as  he  would.  That,  upon  this,  one  Dr.  Lauder, 
who  was  then  in  company,  with  tbe  pannel, 
rose  up,  and  desired  KbeHy  to  go  and  speak  to 
tbe  general ;  and  that  tbe  pannel  said  he  might 
go.  And  accordingly  Mr.  Lauder  and  the  de- 
ponent left  the  provost,  who  was  then  in  the 
council-bonae ;  and,  when  they  came  to  tbe 
castle,  they  met  major  Roberton,  who  desired 
them  to  go  to  general  Guest ;  which,  accord* 
ingly  they  did.  And  Mr.  Lauder,  addressing 
the  general,  tdd  him.  That  there  was  a  party 
come  down  to  destroy  and  render  useless  the 
cannon  that  wera  upon  the  walls.  To  which 
the  general  made  answer,  Why  not?  The 
Provost  has  notdone  what  he  ought.  'I]p  which 
Air.  Lauder  replied.  What  could  he  do  ?  or. 
What  could  we  do,  aince  ttie  forces  have  left 
us?  And  tbe  deponent  telling  the  general  the 
message  he  bad  been  aent  witb  by  ensign  Ro- 
berton to  the  pannel,  with  the  pannel's  answer^ 
the  general  ordered  ensign  Roberton,  with  bis 
party,  to  return  to  the  castle;  which  mes* 
•age  to  the  ensign  waa  sent  by  Mr.  Lauder  | 
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«nd  the  de^ntat  belieres  Mr.  Laader  ddircred 
Ibat  mnmge  to  tbe  ebsiflro,  becaose  ibe  depo.- 
neat  remained  with  the  general  till  Mr.  Laoder 
was  gooe,  and  tbea  awed  the  general,  what 
4»iDmaiids  he  bad  for  his  officer,  ensign  Kober- 
Ion?  To  which  the  general  naade  answer: 
Yoi}  may  go  and  teU  bim  to  withdraw  bis  party 
Jto  the  castle.  And  the  deponent  baring  gone, 
found  that  the  ensign  and  his  party  were  al- 
ready returned. 

XXV.  Patrick  Lindetayf  depute- secretery 
to  the  forces  in  Nortb-Britain^  depones,  That, 
•boot  two  o'clock  of  Monday  the  16th  of  Sep- 
tember 1746,  be  lieing  in  company  with  gene- 
ral Guest,  the  then  loni  advocate  and  solicitor 
came  into  the  room,  and  told  the  general.  That 
it  was  thought  proper  that  a  hundred  dragoons 
should  be  brought  into  the  city  of  Edinoarffby 
to  assist  in  the  defence  of  it ;  and  desired  tnat 
be  might  gi? e  a  warrant  for  bringing  them  into 
it.  The  general  agreed  to  the  proposal ;  6ttt 
thought  it  was  proper  that  a  petition  should  be 
eigOM  by  the  pannel,  the  lord  adrooste,  aiid 
folicitor,  requesting  the  thing  from  bim ;  which 
petition  the  deponent  wrote :  And  the  lord  ad* 
Tocate  carried  it  down,  as  the  deponent  thinks, 
to  have  it  signed  by  the  pannel ;  and  desired 
that  the  deponent  might  come  in  a  quarter  of 
an  hour  to  his  bouse  to  get  the  petition  when 
signed.  That,  after  this»  the  lord  advocate 
and  solicitor  left  the  general,  and  colonel  Clay- 
ton came  into  his  room,  who  was  going  that 
day  to  briffadier  Fowke*  That  the  general 
told  bim  what  the  lord  advocate  and  solicitor 
had  been  with  him  about ;  and,  at  the  same 
time,  gave  him  orders,  upon  his  seeing  the 
foresaid  petition  signed  and  delivered  lo  thede^ 
fionent,  to  acquaint  brigadier  Fowke,  that  it 
was  his  orders  that  a  hundred  dragoons  should 
be  forthwith  sent  into  the  town  of  Edinburgh. 
The  deponent  and  col.  Clayton  went  from  the 
castle  to  lord  advocate's  house  in  a  very  short 
time  after  this ;  and  calling  for  the  above 
petition,  he  received  it,  signed'hy  the  pannel, 
lord  advocate^  and  splicitor,  and  shewed  it  to 
eolonel  Clayton  }  who  immediately  left  the 
deponent,  in  order  to  go  to  brigadier  Fowke. 
Depones,  That,  about  an  hour  after  this,  the 
deponent,  being  with  general  Guest,  and  the 
general  hearing  that  there  was  some  design 
among  the  inhabitants  fbr  delivering  up  the 
town  sent  the  deponent  to  the  pannel,  to  know, 
whether  he  still  desired  that  the  hundred  dm* 
goons  should  cooie  to  town  in  t^rms  of  the 
above  petition  or  request ;  beeause,  if  he  did 
not,  he  would  send  contrary  orders  to  brigadier 
Fowke.  The  deponent  accordingly,  went,  and 
delivereil  hit  message  to  the  provost,  whom  he 
then  found  in  a  very  numerous  meeting  of  the 
inbabitaaUin  the  New  Church  Jsle ;  but  does 
BOt  remember  that  he  told  the  pannel  the^ene- 
jraPs  reason  fbr  sending  this  message.  That 
the  pannel  demanded  &t  opinion  ef  the  meet- 
ing, vrfaether  the  dragoons  should  be  brought 
in,  or  not?  Whereupon  a  great  ndinber  cried 
tttly^Wodvag^ttiii.^    AaftfaH  p«UKi  ttjKMi 


this  told  the  depenisnt,  that  he  would  nrither 
bid  nor  forbid  them,  but  that  the  geoenl  migiit 
do  what  be  thought  proper.  The  deponent 
upon  this,  having  the  petitk>B  or  request  in  hn 
custody,  took  it  out  of  bis  pocket,  aad  wrou 
upon  the  bi^ck  of  it,  '  Tjie  generality  of  thii 
*  meeting  are  not  for  receiving  the  dr^^ooss.' 
This  short  note  he  presented  to  the  panael  for 
him  to  sign )  but  this  he  reftigsd,  and  slid, 
Why  will  ye  distress  me  about  these  dragoont? 
or  words  to  that  purpose.  And  depones,  That 
#t  that  time,  or  some  time  after,  speaking  to 
the  pannel  upon  the  subject  of  admittijig  tin 
dragoons,  the  deponent  asked  him,  since  hi 
bad  once  signed  a  request  for  bringbg  is  tbe 
dragoons,  why  he  would  not  either  cootiMie 
the  same  request,  or  counter-order  it  ?  Ami  the 
pannel's  answer  was.  That  be  signed  the  ce- 
quest  at  the  desire  of  the  advocate  or  tolidkir. 
Depones,  That,  when  be  wrote  the  above  note, 
he  did  not  tell  the  pannel  that  the  paper  npoo 
which  the  note  was  wrote,  was  tbe  requot^ 
which  he,  the  advocate,  and  soiicilor,  bai 
formerly  signed ;  nor  did  be  shew  bun  isj 
more  than  the  back- aide  of  {^e  paper.  Awl 
being  interrogate  by  the  pannel,  nbst  it  ii 
the  deponent  means,  bv  his  saying,  tbit  Im 
bad  a  conversation  with  the  pannel,  st  that 
meeting,  dr  some  time  after,  about  admiitia; 
tbe  dragoons ;  whellier  he  means  that  daj  ar 
some  day  thereafter?  depones,  H^'caosotba 
positive  as  to  the  day.  And  depones,  Tbait 
upon  delivering  general  Guest's  mesnge  totkt 
pannel,  be  did  it  aloud  ;  and  la  poritive,  ttat 
tbe  meeting  delivered  such  an  opinioa  as  ha 
has  already  deponed  upon  ;  and  tbinka  Iha 
provost  put  the  question  as  he  has  alresdj  da- 
poned  I  but  as  to  this  last  partksolar  be  is  ool 
positive. 

XXVI.    Donald  Maekay,   cadie  is  Edii- 
burgh,  depones.  That,  on  Alooday  aftenMioBi 
tho  Idtfa  of  September  1746,  William  Hai^ 
son  gave  the  deponent  a  letter  to  be  carried  to 
Leitb,  to  one  William  Ross  a  gunner;  wliieh 
the  deponent  was  told  was  to  bring  bins  sp 
from  Leith  to  the  pannel,  then  Lord  Provost  of 
Edinburgh.    That,  after  the  deponent  bad  d^ 
livered  his  message,  and  returned^  as  be  «ai 
walking  about  the  Luckenbooths,  a  man  dresaed 
in  black  clothes  came  to  the  deponent,  td 
asked  him.  If  he  knew  him  f  The  deponeat 
answered,  "  1  do  not  know  you»  Sir."   The 
man  replied,  ^*  What,  do  ydo  not  know  me?*' 
And  tbe  deponent  said,  <'  I  believe  I  n»jr  bafv 
seen  you  once  or  twice ;  but  I  do  not  kntv 
your  name."    Then  the  man  said,  **  Here  at 
letter  to  the  Provost;  you  must  find  him  oflii 
and  give  it  him  ;  and  here  is  three  pence  w 
your  pains,  and  neittime  I  see'  yon  I  wiUgif* 
you  a  shilling."    That  the  deiMoent wentii 
quest  of  tbe  Provost,  and  saiv  Mr.  Cbaiw 
Erskine  advocate,  Charies  Fraser  nercbasl, 
and   the  deceased    Mr.  Robertson  aaisittr, 
sAoding  togetiier.    That  tbe  dcpooeot  cams 
up  to  tliem,  and  asked  them,  if  tbey  n^ 
whan  tbe  pkovpit  waff  i&rbcf««ii»"*" 
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he  bad  to  give  btm.  Mr.  Charles  Erekiat 
said,  *<  Give  me  the  leUer,  end  Til  deliver  U 
to  him :"  And  the  deponent  gave  the  letter  It 
Mr.  Erskine.  Theo  Charles  Fraser  aaid,  «*  1 
em  licrhter-footed  than  you  \fjf/l^t  me  the  letter, 
aod  rU  carry  it  to  him:"  ftad  Mr,  Enkine 
gave  him  the  letter,  and' Charlea  Fraa4r  went 
otf  with  it.  And  depones,  that  the  deponent 
did  not  then  know,  nor  does  he  yet  knew  the 
contents  of  the  letter,  nor  from  what  person  it 
waa.  And  ilepenes,  that  after  the  reliels  had 
got  possession  ef  the  city  of  Edinburgh,  be 
aaw  the  same  person  who  bad  given  him  the 
letter  as  above,  who  was  then  an  officer  in  the 
service  of  the  rebels,  and  craved  him  for  bis 
shilling  that  be  bad  promised  him;  bat  did 
■ot  get  it. 

XXVII.  Mr.  Chark$  Enking  of  Edinsbead, 
advocate,  depones,  That,  upon  the  evening  of 
Monday  the  16th  of  September  1746,  as  be  be- 
lieves, tboagh  be  cannot  be  positive  of  the  day, 
the  deponent,  Charles  Fraser  merchant,  and 
tbe  now  deceased  Mr.  Robertson  minister,  were 
standing  together  opposite  to  the  Tolbeotli; 
when  a  street^cadie  came  ronning  up  in  some 
haste,  and  said,  **  Who  is  there  ?  Where  is  the 
Provost  ?"  And  the  deponent  turning  about 
his  face  to  tbe  cadie,  said,  "  Why,  what  do 
you  want  the  Provost  for  ?"  The  cadie  an* 
swered,  "  Here  is  a  letter  I  have  to  give  hiaa." 
The  deponent  said,  *^  From  whom  is  the 
letter?"  Tbe  cadie  answered,  **  I  do  net 
know ;  a  man  in  black  clothes  gave  it  aie  to 
grive  him.*'  The  deponent  replira,  "  I  believe 
tbe  Provost  is  just  now  in  the  New-Chnreh 
Isle :"  And  then  Charles  Fraser  saki,  <<  I  be- 
lieve the  Provost  is  in  the  New-Church  Isle } 
if  you  will  give  me  the  letter,  1  will  carry  it 
to  him."  And  the  deponent'  having  beibre 
taken  tbe  letter  out  of  the  cadie's  band,  he,  at 
tbe  cadie's  desire,  then  gave  it  to  Cinrkw 
Fraser.  That  the  deponent  looked  at  the  back 
of  the  letter,  and  saw  that  it  was  addressed  to 
tbe  Lonl  Provost ;  but  cannot  say,  that,  in  tbe 
bttrry  they' were  then  in,  he  observed  what  more 
wras  in  the  address,  nor  dkl  be  look  at  tbe  seaL 
And  being  shewn  the  letter  in  tbe  clerk's  hands, 
which  is  the  first  in  tbe  list  of  writings  sub- 
joined to  the  criminal  libel,  depones,  that  he 
cannot  say,  whether  it  ia  tbe  same  with  tbe 
letter  above  deponed  upon,  or  not. 

XXVIII.  CAar^  Fraw,  mercbaat  in  Edin- 
boigb,  depones,  That,  between  Afe  and  aiii 
e'dock  01  tbe  evening  of  the  day,  before  tbe 
rebds  came  into  the  city  of  Edinbaigh,  the 
deponent  being  standing  on  the  streeti  With 
Mr.  Erskine  the  preceding  wiUKSs,  a  cadie 
came  up  to  them^  Mking,  where  was  the  Lofd 
Provost  f  Mr.  Erskine  answered,  «*  What  do 
yon  want  with  bimP"  Tbe  oadie  said,  <*  I 
nave  a  letter  to  ^ve  him."  Mr.  Erskine  said, 
**  Lst  me  see  it."  Tbe  cadie  Ipsve  him  tbe 
latter,  and  Mr.  Erskine  said,  '« Tbe  Provost  is 
in  tbe  New«Cburob  Isle  f  111  go  in  with  it  In 
kmJ\  TbMttbedepoiiStttaaidtoMr.finittM, 
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Sn*,  don't  tranble  yourself;  give  it  me,  and 
I'll  carry  it  to  him."  And  the  deponent  got 
the  letter,  and  wentwith  it  to  the  New-Cbereb 
lale;  when  the  deponent  found  a  great  crawd 
of  people  there,  and  some  diffienlty  to  get  at 
the  pannei ;  aad  tbereftive  gave  tbe  letter  t* 
Mr.  PolaOn,  a  vintner  in  lown^  to  band  it  to  the 
paanel ;  and  tbe  deponent  mw  it  banded  ae* 
cordingly;  and  staid  till  it  was  broke  epeir. 
That  the  deponent  cannot  aay ,  he  saw  it  in  tha 
pannel's  bsads,  nor  knows  he  by  whom  it  vraa 
opened.  And  the  trrst  thing  tbe  deponeat 
noticed  in  tbe  readnig,  afker  they  bed.  read  a 
line  or  two  of  the  letter,  was,  that  they  said  it 
waa  from  Charles  P.  R.  Upon  which  tbei% 
arose  in  tbe  meeting  a  great  noise  and  mar* 
mnrtnff,  some  calling  out  not  to  read  it :  And 
then  the  paaael,  and  the  rest  ef  tbe  meetings 
dismissed  ;  and  the  magiatrates,  as  the  depo* 
neat  tbioksy  went  to  the  ^Soldsmiths-baK. 
And  being  shewn  the  letter,  which  is  tbe  flnft 
in  tbe  list  of  writings  subjoined  to  the  crimmal 
libel,  depones,  be  believes  it  way  be  the  ver^ 
same  that  be  has  deponed  upon,  though  be  did 
not  then  either  observe  the  seal,  or  tmt  it  was 
addressed  to  the  magistrates  and  town-conoeil, 
aa  well  aa  to  die  Lord  Provost  of  Edinburgh. 

XXIX.  WUUam  Hmdentm,  writer  ia  Edhi>^ 
borgh,  depones.  That,  tipon  Monday  tbe  latb 
of  September  1745,  tbe  deponent  was  ia  tbe 
New  Chard]  Isle;  where  be  saw  tbe  paooel^ 
and  a  mimber  <if  other  persons,  met  together  ^ 
but  remaining  there  for  a-  very  little  space,  be 
did  not  know  what  waa  Craasacted  amongat 
them.  That  be  went  from  that  place  towards 
the  Caetle-bill,and  rettnmed  from  thence  to  tba 
Goldsmiths- hall  about  six  o'clock  at  nigbt$' 
where  he  fbuad  tbe  nannel,  tbe  other  magia^ 
tn^tea,and  nnost  of  tbs  council  met.  Thst  ha 
saw  a  letter  lying  upsa  the  table ;  wbich,.froaB 
onrieaity,  be  toeic  up,  and  looked  at :  and  the 
letter  tnarked  N*  1,  which  is  now  shewn  to  bim, 
be  say8,.b  the  letter  he  ao  looked,  at;  and 
which  letter,  be  was  tsld.  by  some  person  ia 
tbe  hall  (the  deponent  does  not  call  te-mind  wba 
that  pertoa  Was)  bad  been  brought  to  the  aaeef>* 
tag  in  tbe  New  Churofa  isle.  Tiiat,  very  soon 
after  the  deponent  came  to  thia  place,  tbe  paa^ 
nel  proposed  tbe  town'a  assessors  -should  be 
sent  Mr,  for  their  advice:  which  w^  agreed  %9z 
and  then  the  defioneiit  went  for  tbe  deceased 
Mr.  JasMB  Graham,  and  Mr.ilobcrt  >Priagle( 
but  found  none  of  tlMm.  That,  after  he  re* 
tamed,  be  reportsd,  that  Mr.  Grahaaa  was  not 
to  be  found,  aiid  that  Mr.  Pnngka  was  oat  of 
tewa;  and  thereafter  Mr.  Selieilor  Hakiaaa, 
eae  of  tbe  lowaVi  asasssors,  who  bad  been  oail* 
ed  upon  by  tbe  Provost  and  magistfates,  cama 
ia  to  tbe  meeting  \.  and  tbe  panael  thea  tank 
tbe  chair ;  wfA  tbe  depoaeat  was  otdased,  ha 
bebevea  by  tbe  Prwost,  to  read  tbe  letter ;  and 
baviag  read  the  address,  and  the  aubscfiplfoav 
wbicb  hi  Charles  P.  R.  sad  bsgaa  to  nsada 
line,  Mr.  BaUaae  witbdsew,  and  aaid^  TbaH 
these  were  matteiatao  fasgfa  for  him«  Upea 
tWt  tke  Rwfosr  mnL  '« GoodOaAl \ 9m4a^ 
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Mrted  by  my  arms,  uid  hy  my  nutasony  That 
then  there  was  a  pause ;  and  the  panoel  haviDgf 
ileiBurred  ahoat  readiog  the  letter,  ooe  of  the 
meetiog  said,  He  thought  there  ooold  be  no 
Iwrm  in  hafing  it  read.  Whereopon  the  de* 
poneot  proceed^,  and  read  the  letter.  That 
then  a  motion  was  made,  to  send  a  depntation 
to  the  rebels'  camp,  as  the  only  means  to  save 
jtbe  town  irom  the  menaces  conlained  in  the 
letter.  And  being  interrogate,  who  it  was 
that  made  the  motion  ?  says,  that  se?eral  of  the 
members  of  the  meeting  seemed  to  be  of  that 
opinion ;  bnt  who  it  was  that  made  the  motion, 
Ine  deponent  cannot  tell ;  bnt,  as  he  remem« 
bers,  there  wss  a  good  deal  of  confusion  among 
them.  However,  this  motion  was  agreed  to 
by  the  meeting.  And  at  this  time  the  deponent 
was  called  upon  by  dean  of  guild  Allan,  and 
by  him  desired  to  go  to  the  parliament-dose, 
where  the  Edinburgh  regiment  was,  and  tell 
the  officer,  without  loss  of  time,  to  march  hia 
nen  up  to  the  castle,  and  to  deliver  in  their 
arms.  That  the  deponent  accordingly  went, 
and  found  one  Mr.  Bums,  who  was  adjutant  to 
.the  regiment,  and  acquainted  him  witli  the  mes* 
sage  sent  by  dean  of  guild  Allan.  But  he  having 
asEed  of  the  deponent,  whether  the  pannel  hsd 
given  orders  for  that  purpose?  and  the  depo- 
nent having  received  no  commission,  but  from 
dean  of  guild  Allan,  Mr.  Bums- demurred  to 
follow  the  advice  given.  That  the  deponent 
Immediately  returned,  to  acquaint  the  dean  of 
guild  of  wbat  Mr.  Bums  had  ssid.  Where- 
upon he  immediately  went  down  stairs  to  speak 
to  Mr.  Burns ;  whom  they  met  coming  up  to  the 
Goldsmiths-hall.  What  pasied  between  them 
the  deponent  knows  not;  out,  in  a  very  liide 
aHer,  he  iww  the  regiment  march  to  the  castle. 
Depodes,  That  after  he  returned  with  his  an- 
swer to  dean  of  guild  Allan,  he  was  informed 
«tt  the  meeting  that  four  persons  had  been 
named  as  deputies  to  go  to  the  rebeb'  camp, 
namely,  bailie  Gavin  Hamilton,  bailie  Yetts, 
oonveener  Norrie,  and  deacon  Orroek.  Whe- 
ther there  were  more  named  or  not,  the  depo- 
nent knows  not ;  nor  does  he  knew  further  as 
to  any  matructions  given  them,  but  that  they 
were  to  find  out  upon  what  terms  or  conditions 
the  rebels  were  to  enter  the  town.  That,  in 
]iurmiance  of  this,  the  deputies  went  out;  and 
itttnmed  again  betwixt  nine  and  ten  o'clock  at 
D«ht,  with  tf  written  answer,  N*^  S,  in  the  list 
orwritings  subjoined  to  the  libel :  whioh  having 
been  shewn  to  the  deponent,  he  says,  it  is  the 
answer-  the  deputies  brought  in.  After  this 
answer  was  delivered  by  them  to  the  meeting, 
which  by  the  time  the  deputies  had  retomed 
had  gone  from  the  Goldsmiths-hall  to  the  Laigh 
eoqncil-hottse,  it  was  observed,  thai  it  eontamcd 
a  limitation  of  time,  namely,  two  o'ckHsk  in  the 
next  morning,'  within  which  a  precise  answer 
was  to  bq  given  by  the  magistrates  and  eonncil. 
And  as,  by  this  time,  the  magistrates  had  some 
infimnation,  that  sir  John  Cqie»  and  his  ma- 
jesty's forces,  were  off  Dunbar,  and  that  it  was 
believed  by  that  time  they  woiud  be  landed^  the 
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denotation,  in  order  to  try  if  they  could  prevail 
to  have  the  time  lengthened  out  till  nine  or  ten 
o'clock  next  day.  That  the  deponent  does  not 
know  precisely  who  these  seooad  deputies  were, 
nor  dia  he  see  them  set  out  or  return ;  but  that, 
a  day  or  two  after,  a  paper  was  put  into  his 
hands  by  provost  Coutts,  who  wss  the  only  one 
of  the  second  depntation  whom  the  deponent 
knows  of,  or  remembers,  whioh,  lie  said,  waa 
the  answer  returned  upon  the  second  deputa- 
tion to  the  magistrates  and  towo-cooncil :  and 
the  writing  marked  N^  S,  in  the  list  subjoined 
to  the  libel,  now  shewn  to  the  deponent,  he 
says,  is  the  paper  be  received  from  provost 
Coutts,  as  above.  And  being  interrogate,  whe- 
ther the  pannel  made  the  motion,  or  acquiesced 
or  concurred  in  the  deputations?  says.  He 
does  not  remember  that  ne  made  the  motion  ; 
bnt  that  betook  it  for  granted  that  he  concur^ 
red  or  acquiesced  in  it,  either  explicitly  or  ta- 
citly ;  not  oetag  sble  to  call  to  mind  any  thing 
he  uttered  or  ssid  concerning  them,  excepting 
that,  when  the  instruotions  were  given  to  the 
second  deputies,  he  urged  them  to  insist,  that 
it  was  then  late,-  and  he  could  not  have  tba 
sense  of  the  inhabitaiits ;  and  therefore  it  was 
reasonable  they  should  be  indulged  till  ten 
o'clock,  that  they  might  have  an  opportunity 
to  see  what  the*  sentiments  of  the  inhabitants 
were  concerning  that  matter.  And  depones. 
That  be,  as  under  the  lown>clerks,  alwaya  at- 
tends the  msgistrates  when  they  meet  toge- 
ther in  the  council  as  magistrates;  but  the 
deponent  knows  of  no  minute  of  record  that 
was  made  of  the  transactioos  of  that  day.  And 
depones,  Thst,  about  tour  o'clock,  or  a  little 
after,  he  had  directions  from .  the  pannel  to  go 
lo  the  Cross,  and  to  desire  that  such  inhabitanu 
•r  bnigesses  as  he  there  met  with,  should  re- 
pair to  the  New  Church  Isle;  which  the  de- 
ponent accordingly  did.  And  says,  Tiiat  the 
afbresaid  directiona  were  given  him  by  the 
pannel  as  he  was  proceeding  from  the  GoM- 
smiths-ball  to  the  New  Church.  Isle.  And 
further  says.  That  the  paper  marked  N*^  8,  in 
the  hst  of  writings  subjoined  to  the  libel,  he 
verily  believes,,  is  the  paper  which  he  saw  in 
the  pannel's  hand  about  three  or  four  o'dock, 
wbich^  the  two  the  deponent  cannot  be  posi- 
tive ;  but  that  it  was  that  same  afternoon  be* 
fbm  the  meeting  in  the  New  Chucch  Isla 
above-mentioned. . 

XXX.  Sir  George  Preston,  of  Valieyfidd, 
depones.  That,  in  September  1745,  the  depo- 
nent was  captain  of  a  company  of  volunteers 
for  defence  of  the  city  of  Edmburgh ;  and, 
on  Monday  the  16th  of  that  BBonth,  his 
station  was  to  keep  guard  with  bis  company 
at  the  Netherbow  port,  along  with  another 
company  commanded  by  Mr.  James  Nimmo: 
And,- when  it  was  preUy  far  in  the  afternoon, 
the  companies  being  drawn  out  upon  the  streeto, 
the  deponent  went  to  the  pannel  to  receive  his 
orders  what  they  were  to  do,  and  ha  Ibnnd 
the  pannel  in  the.New  Church  isle ;  who  or- 
dered the  deponcBi  to  march  tha 
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to  their  alarm-poet  in  the  Lawn-marlcet,  aod 
to  remaiD  there  till  farther  orders.  That  the 
deponent  immediately  marched  up  the  com- 
panies to  the  Lawn -market ;  and  there  he 
met  with  several  volunteers  in  their  return 
from  the  castle  of  Edinburgh,  who  told  the 
deponent,  That  they  had  marched  up  their 
oompanierto  the  castle,  and  dehvered  up  their 
arms  there ;  and  it  was  high  time  for  him  to 
do  so  likewise.  And  the  reason  they  gave 
the  deponent  for  having  taken  that  step,  was, 
they  said,  that  now  the  town  was  not  to  be  de- 
fended ;  and  that  a  resolution  had  been  taken  in 
the  New«church  Isle  not  to  defend  the  town : 
that  the  deponent  followed  their  advice,  march- 
ed up  with  the  two  companies  above-mention- 
ed to  the  castle,  and  there  ddtvered  up  their 
arms.  Depones,  that  between  three  and  four 
o'clock  of  the  same  afternoon,  there  came  in  at 
the  Netherbow  port  16  or  18  carts  loaded  with 
spades  and  shovels,  which,  it  was  said  to  the 
dieponent,  were  carrying  to  the  castle ;  and  a 
town  officer  came  to  the  deponent,-  with  orders, 
•a  from  the  panuel,  then  provost,  to  let  them 
pass ;  wbicn  he  did  accordingly :  *that  there- 
after, when  the  deponent  went  to  the  castle, 
be  'asked  Mr.  Lyon,  the  store' keeper  of  the 
castle,  Whether  these  spades  and  shovels  bad 
been  brought  thither;  who  answered.  That 
there  came  none  there ;  for  they  had  no  use 
fisr  them ;  and  they  had  great  abundance  of 
their  own. 

XXXI.  Jarnu  Millar,  late  servant  to  the 
deceased  ^Alexander  Brnce  of  Kennet,  depones, 
That  upon  the  16th  of  September  1745,  the 
deponent  was  standing  at  the  entry  of  the  Tol- 
booth -church,  in  the  afternoon,  and  saw  several 
certs,  how  many  he  cannot  now  say,  loaded  with 
shovels,  spades,  and  mattocks,  brought  to- 
wards the  entry  to  the  Laieh  council- house, 
and  taken  into  the  door  which  enters  in  to  the 
Dorth -gavel  of  the  Parliament-house;  but 
where  they  were  carried  afterwards,  the  depo- 
nent knows  not.  And  (urther  says,  That  some 
town-officers/  told  him,  that  these  carts  were 
brought  thither  by  the  order  of  the  Lord  Pro- 
vost ;  at  least  one  of  the  town-officers,  whose 
name  he  knows  4iot,  but  he  is  an  old  msn^  and 
be  would  know  him  if  he  saw  him  again,  told 
bimso.  And  upon  an  interrogatory  put  to 
bim,  further  says.  That  whether  that  officer 
was  waiting  upon  the  carts,  or  attending  the 
Provost,  who,  he  believes,  was  in  the  Uold- 
smiths-ball,  he  does  not  know. 

XXXI  f.  BailUe  Brjfden,  lieutenant  of  the 
royal  regiment  of  arullery,  depones.  That  he 
was  in  a  tavern  with  the  pannel  some  little  time 
before  the  rebels  entered  the  town,  in  the  year 
1T46,  when  a  gentleman  wasbroughtin  to  them, 
who  said.  He  had  carried  along  with  him  from 
Dalkeith  about  fifty  men  to  assist  in  defending 
the  city  against  the  rebels :  that  the  deponent 
did  not  obscrts  the  pannel  say  much  to  bim ; 
but  he  rose  up  from  his  seat,  and  thanked  him. 
That  the  Provost  seemed  to  bo  at  a  loss  where 


to  quarter  them  ;  but  at  last  the  Provost  gave 
directions  to  carry  them  to  the  high-school,  as 
the  properest  place  to  quarter  them.  Aud  fur- 
ther depones.  That  he  was  employed  in  placing 
the  cannon  on  the  walls  of  the  city ;  and  did 
not  find  any  occasion  of  complaint  to  the  Pro- 
vost concerning  any  other  matter,  than  what 
related  to  his  own  business  ;  and  it  was  chiefly 
concerning  the  making  of  the  white-iron  cases 
for  tlie  grape  shot ;  in  which  he  thought  the 
tinman  that  was  employed  did  not  make  such 
haste  as  he  ought  to  nave  done :  As  to  the 
other  parts  of  the  works  carrying  on,  he  thought 
that  tne  people  he  happene<l  to  see  working, 
went  on  pretty  well.  And  further  says,  That 
he  waited  on  the  pannel,  along  with  the  de- 
ceased Mr.  Mac  Lanrin,  who  was  in  a  tavern 
(he  thinks,  but  cannot  be  positive,  that  it  was 
in  the  evening  before  the  rebels  entered  the 
city) ;  and  desired  orders  in  writing  to  load  the 
cannon  on  the  waits.  That  the  pannel  did  not 
give  orders  in  writing,  but  verbally  ordered  him 
to  load  them;  and  that  provost  Druromond 
was  then  present,  and  said  he  would  give  orders 
in  writing;  which  accordingly  he  did.  And 
upon  a  further  interrogatory  Tie  recollects,  that 
upon  the  Saturday  a  number  of  men  were  or- 
dered by  the  Provost  to  assist  him  (as  the  de- 
ponent heard,  though  he  cannot  tell  to  a  man, 
they  were  24)  to  mount  the  cannon ;  which* 
accordingly  was  done,  as  far  as  the  deponent 
can  recollect,  from  Bristow  port  to  the  Nether- 
bow ;  and  that  it  was  upon  the  next  day,  being 
Sunday,  he  waited  upon  the  pannel,  with  Mr. 
Mac  Laiirio,  and  received  the  verbal  orders 
above  mentioned.  In  consequence  whereof, 
and  of  a  written  warrant  from  provost  Drum- 
mond^  the  cannon  were  accordingly  loaded ; 
the  deponent  canned  say  all  of  the  cannon,  be- 
cause be  Came  away  about  eleven  o'clock  at 
night,  and  left  the  town's  people  at  work,  at 
least  he  left  them  there  upon  the  cannon  when 
he  came  away ;  the  gunners  which  he  brought 
along  with  bim  having  returned  to  the  castle' 
before  he  left  the  town's  people:  that  a  sailor 
from  Leith,  who  was  said  to  the  deponent  to 
have  skill  in  loading  artillery,  was  conie  to  the 
place  where  the  deponent  was  at  work ;  and  it 
was  said  to  tiiie  deponent,  the  rest  of  the  can- 
non were  to  be  loaded.  And  being  interrogate. 
Why  the  guns  were  not  sooner  loaded  ?  de- 
pones. That  the  materials  for  loading  them 
were  not  sooner  ready.  And  being  interrogate 
for  the  pannel,  Whether  or  not  the  scaffolding, 
upon  which  the  cannon  were  placed,  was  suf- 
ficient? depones,  That  he  saw  boards  upon 
which  the  cannon  were  placed,  to  make  them 
run  upon ;  but  no  scaflfolding  whereupon  they 
were  placed  ;  the  swivels  which  were  placed, 
upon  the  Netherbow  and  Bristow  ports,  were  to 
he  fired  by  men  who  were  to  stand  Upon  the 
scaffolds  placed  there  for  that  purpose.  And  fur- 
ther depones,  Tliat  upon  a  message  delivered 
by  bailie  Baillie,  and  some  other  persons  that 
came  along,  sent  to  gen.  Guest,  he  sent  the 
deponent,  and  some  other  artillery -men,  to  tho 
town,  to  follow  such  directions  as  should  bs 
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-gifvtt  thtm  "by  the  puinel  tonaemng  the  can- 
■on  r  ihat,  m  the  decent  thinks,  them  were 
tiro  mesMfec  deitvered  te  g«o.  Giietk  eeo- 
emening  gf miners  to  be  eeiit  down ;  but  that  he 
was  aent  down  but  onee  with  the  orders  shore 
«et  dewn,  before  the  Saturday  the  transactions 
>irbereof  are  abo? e  set  forth.  That  when  they 
icame  down  the  first  time  to  clean  the  ^ns,  they 
liad  no  6rders  from  gen.  Guest  lo  attend  upon 
'the  walls,  and  to  fire  the  guns,  but  onfy  to 
•asist  in  planting  then  upon  the  walls  ^  nor 
4oes  the  deponent  know  of  any  gonoers  the 
town  had,  excepting  the  sailor  aww e-named : 
but  that  he  was  present  wtiea  Mr.  Mao  Laurin 
aipplied  to  one  Jerment,  the  master  of  a  ? essel 
«t  Leith,  to  assist  in  managing  the  guns ;  but 
he  declined  it 

» 

XXXIIJ.  Robert  Brown,  taylor  ^in  Edio- 
Jburgb,  depones,  That  upon  the  16tb  of  Sep- 
ieoAer,  in  the  year  1745,  the  deponent  served 
in  the  trained- bands  of  Edinburgh,  and  was 
under  the  command  of  capt.  Hepburn,  and  was 
placed  at  the  West- Port,  and  continued  there 
till  three  o'clock,  or  thereabouts,  in  the  morn- 
ing after.  That  their  captain  baring  gone  up 
to  wait  upon  the  Prorost  and  magistrates, 
es  the  deponent  belieres,  to  recei? e  instructions 
from  them  how  his  company  was  to  be  dis- 
posed of,  when  he  returned,  he  signified  to 
^hose  under  his  command,  that  his  orders  were. 
That  er ery  man  should  repair  to  bis  own  house ; 
jand  that  thereupon  they  went-  off.  And  fur- 
ther says,  That  the  deponent  having  asked  bis 
captain,  what  should  :be  done  with  the  arms 
of  his  company  ?  he  told  them,  his  orders  were 
^  to  leave  them '  in  that  place  where  they  then 
'-irere,  which  was  a  sort  of  guard- room  ;  and 
told  him,  that  his  half-pike  was  to  he  left  there 
also.  Accordingly^  when  they  dispersed  as 
Above,  they  left  their  arm^  there. 

'  XKXIV .  JEdward  IngUi,  druggist  in  Edin- 
burvh,  depones.  That  upon  the  i6th  of  8t>p* 
tenrner  1745,  be  was  a  soldier  in  the  traioed- 
haads,  in  the  company  oommanded  by  capt. 
Hepburn,  which  was  stationed  at  the  West- 
PqH  about  eight  of  the  clock  in  the  morning  of 
that  day,  and  remained  there  till  about  half  an 
bear  alter  three  nest  morning;  when  their 
captain  told  them.  That  be  had  orders  from 
^  their  colonel,  that  is,  the  pannd,  to  disperse, 
and  leave  their  arms  in  the  phu;e  where  they 
kept  their  guard -room.  In  pursuance  where- 
of, they  aocevdingly  dispersed,  and  left  their 
arms  in  the  foresaid  place.  And  depones, 
That  about  five  o'clock  Monday  evening  be- 
fore they  dispersed,  the  deponent  having  beard 
from  capt.  Dalzell,  one  ol  the  officers  of  the 
city-guard,  that  the  town  was  to  be  delivered 
up,  i^  af  pKed  to  captain  Hepburn,  and  aatd, 
That^  since  that  was  to  be  the  case,  be  thought 
the  best  way  for  them  was  to  go  to  the  castle, 
and  deliver  in  their  arms,  and  every  man  to  go 
to  his  own  home  ;  but  the  captain  answered. 
That  they  could  not  desert-  their  atotion,  and 
heheved  to  wait  orders  fron  their  superior 
dfioers. 


XXXF.    Akmander  Hep^um^  uerdiant  b 
Edinburgh,  deponea.  That  upon  the  16th  of 
September,  in  the  year  1745,  he  coflsmaoded 
a  oompanv  of  the  trained -bauds  i«  the  city  of 
Edinburgh.    That  he  and  his  company  were 
pbinted   as   a   guard   upon   the  West*Port, 
about   eight  o'clock  of  that  morning,  and 
contiauea  upon  that  station  till  about  three 
next   UMmiing;   when   they   dispersed,  and 
leH  their  arms  in  the  room  vbere  tbey  kept 
guard.    And  being  interrogate,  by  whoae  orders 
they  dispersed,  ami  left  their  arms  there?  says. 
That  he  was  sent  for,  to  come  to  the  Provest 
and   magistrates,    who  were   then    in   Mrs. 
Clarke's:  he  believes  be  received  the  message 
by  a  eadie.    When  he  came  to  Mrs.  Clarke's, 
where  the  magistrates  were,  Mr.  Tennent,  the 
captain  commandant  of  the  trained-bands^  chid 
him  for  having  lingered  ao  long  upon  that  ata- 
tion  whe^  he  was ;  for  that  he  had  aent  for 
him,  by  George  Wemyss,  some  time  faefoie 
that ;  that  be  and  bis  men  should  disperse,  and 
leave  their  arms  in  the  room  where  they  kept 
goard.    That  tbe  deponent  answered.  He.  had 
received  no  such  message ;  but  that  he  caaie 
now  in  obedience  to  a  message  from  tbe  coon- 
cil ;  and  now  he  attended,  and  desired  to  know 
their  pleasure;    and  that  the  <»mmaiidaat 
then,  in    the  presence  of  tbe  Proreat  aad 
caondlkHV,  gave   him   orders   forthwith    to 
dispcne  his  men,  and  to  leare  the  araas  in  that 
room  where  they  were  keeping  guard;  and 
that  John  Hislop,  tbe  store-keeper  of  the  town, 
was  that  roommg  to  come  ano  fiUce  away  the 
arms.    That  aU  tbe  while  the  deponent  staid 
in  the  room,  and^while  he  was  receiving  the 
orders  finom  the  captain-commandant,  the  pam» 
nel's  bead  was  lying  on  bis  hand  on  tbe  table, 
and,  to  the  deponent's  apprehension,  he  was 
asleep.    That  the  deponent  immediately  left 
the  council,  and  returned  to  his  station  at  the 
West-Port ';  intimated  those  orders  to  his  men, 
and  dispersed  them ;  who  left  their  arms  in  the 
said'  room  where  they  had  kept  guard.    And 
being  interrogate,  Wlif  tlier,  when  he  oommu- 
oicated  his  orders  to  the  company,  he  had  told 
them.   That  it  was  by  the  Lord   Provoet's 
order  that  he  had  dispeirsed  them?  says.  That 
he  cannot  bo  positive^  that  it  is  possible  be 
might  have  said- his  orders  were  from  the  Pro- 
vost, because  the  cooncihvere  all  present  when 
the  commandant  gave  the  deponent  hia  orders. 
And  depooei,  That,  as  captain  of  theoooapany 
stationed  at  the  Wesi-Port,  he  ordered  tbe  gates 
to  be  opened  to  the  two  several  deputations  that 
were  sent  by  the  magistrates,  and  to  the  first 
deputation -when  they  were  on  their  retiirn  ;  but 
that  tbe  guard  was  dismissed  before  the  retnm  ef 
the  second  deputstion.    And  furtlier  says,  That 
he  understood  in  general,  that  the  deputies  were 
sent  out  to  make  some  treaty  or  capitolaticn  ; 
but,  as  to  particulars,'  he  learned  nothing  from 
them,  or  any  body  else.     That  he   cannot 
charge  his -memory  at  present,  nor  can  he  re- 
collect, that  the  de|iuties  told  him  nnytbiog  of 
their  emind' going  *oot,'  or  -the  aaawer  ef  tbo 
fint  dep«latioo ;  and  is  poailivci  that  bcm  cf 
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Um  nw  Wider  hi^  cdmoMUid  did  that  moniiagv 
•r  tbe  day  More,  at  anj  time,  tell  bim  of  any 
■iiraiiee  of  the  sorrender  of  the  city,  or  fcopoee 
canryiag  their  arme  to  thecastle^ 

XXXVI.  Robert  Tament^  merchant  in  Edin* 
hiirgfb,  depotoes,  That,  upon  the  foresaid  16tb 
of  8eplemher,  he  was  eaptain-commandaat  of 
the  traioed- bands  of  Sdinbargb ;  and  that  he 
koows  oaptaio  Hephnro't  oompatty  was  ptaeed 
ai  the  West-port ;   and  that  they  disperaed 
about  thnee  o^cloek  neit  SMimioff.    Aod  beioff 
iBlenroeate^  by  wboee  orders  they  dkperaei^ 
aad  left  their  arms  to  the  suard-room  r  says, 
Tbal^  upoa  an  ahurm  brought  in  from  ths  street 
into  the  I^igh  couoeilobouse,  some  time  in  the 
evening  of  Uie  16th,  be  eanaot  be  positive  as  to 
the  ho«r,  that  the  Highlanders  had  entered  the 
eity  at  the  Netherbow,  and  were  chasing  the 
dragoons  before  them ;  it  was  thooght  danger* 
ow  that  the  trained -bands  should  be  Ibosd  by 
the  rebels  with  arms  in  their  hands:  and  there- 
fore he,  the  deponent,  moved  to  the  provost  and 
eonneil,  that  orders  might  be  given  to  the  men 
under  the  officers  of  the  trained- bands,  to  lay 
down  their  arms,  and  disperse ;  and  that,  open 
this  motion,  it  was  agreed  by  the  provest  and 
ooaneii,  that  such  message  aboukl  be  sent  In 
mrsnance  whereof,  the  deponent  sent  oapt 
Wemyss  to  the  three  several  companies ;  one 
whereof  was  posted  at  the  Weigl^honse,  and 
two  at  the  West-port,  to  s^rnify  to.  them  the 
provost  and  coancil  their  pleasure  to  the  fore- 
said «fiect.    That,  as  it  appeared  afterwards, 
M>t  Wemym  did  not  goto  the  companies  at  the 
West-Port,  bat  had  gone  only  to  the  company 
stationed  at  the  Weigh- house ;  which  in  con»> 
seqaeoen  of  the  order  he  transmitted  to  them^ 
dispersed.:  bat  what  they  did  with  their  araos^ 
ttie  deponent  knows  not.    And  the  eonndl 
being  informed  bv  bailie  Mansfield,  who  had 
occasion  to  be  at  tjae  West-port  that  mominfi^ 
that  capt.  Hepbnra  and  his  company  were  stin 
there,  they  sent  for  the  captain,  and  upon  his 
coming  to  Mrs.  Clarke's,  where  the  cooneil 
then  were,  the  deponent  asked  him,  in  their 
presence,  why  he  had  not  dispersed  his  mea 
sooner,  upon  the  notice  sent  him  by  capt 
Wemyss  r   he  replied,  He  had  never  received 
any  soch  messsge.  And,  npon  an  inlerrogalory, 
the  deponent  forther  says,  that  the  message,  as 
heonderstandsit,  sent  to  capt.  Hepburn  by  the 
cenncil  was  to  dismiss  his  men,  and  come  up  to 
them  ;  and  that  he  had  actually  dismissed  his 
company  before  the  deponent  saw  him,  as  he 
the  deponent  supposes ;  and  that  he  does  not 
know  what  orders  were  given  to  capt.  Hepborn 
anent  the  disposal  of  the  arms*    And  further* 
depones.  That,  when  capt.  Hepburn  came  to 
the  magistrates,  the  deponent   does  not  re- 
member, and  cannot  be  positive,  whether  the 
Knoel  was  present  among  them  or  not ;    he 
ving  about  that  time  b^n  pressed  to  go  to 
bed,  and  lake  a  little  rest :  for  he  was  fatigued, 
and  foint    And,   being  further  interrogate, 
whether,  when  he  the  deponent  represented  to 
the  conncil  the  report  that  was  beard  at  the 
VOL.  XVIII. 


door,  that  the  HighUmderB  had  bonl^  in  at  the 
Netherbow  port,  and  were  chasing  the  dragoons 
ap  the  street,  sny  psrtioalaronlm  were  given 
as  lo  the  disjlossl  of  the  arms  P  depones,  TImU  he 
csnnot  be  positive,  farther  than  that  they  were 
to  lay  down  their  arms ;  and  he  supposed  they 
were  to  leave  them  in  the  place  they  kept  guard. 
And  also  says.  That,  after  it  was  found  that  the 
alarm  n|Nin  which  the  orders  were  sent  to  the 
companies  to  disperse  was  false^  tlie  deponent 
did  not  think  of  sending  a  second  order,  for  he 
thought  the  first  order  was  eaecuted  :   and  as 
for  the  arms,  the  deponent  does  not  know  that 
any  siosBd  orders  were  sent  concerning  the  di»- 
posal'Of  them.   And  depones.  That  there  are  in 
-all  sixteen  companies  of  trained-bands :   and 
that  before  Sunday  there  were  never  so  many 
as  three  companies  on  duty,  as  for  as  the  depo- 
nent can  recollect ;    but  that  then  the  three 
companies  were  oMered  upon  duty ;  and  that 
three  companies  continued  to  do  duty,  till  thej 
were  dismissed,  as  above:  and  that  the  depo- 
nent does\iot  know,  or  remember,  of  any  oroers 
given  to  John  Hislop  to  gather  up  the  arms ; 
nor  that  any  mention  of  Hislop  was  made  in 
his  hearing  when  capt.  Hepburn  attended  the 
eennciK    And,  upon  a  further  interrogatorr, 
deponea.  That,  atW  it  was  agreed  upon  in  the 
Goldsmiths*  hsil  to  have  a  meeting  in  the  New 
Ghnrcb  Isle,  the  pannel  recommended  it  to  all 
who  were  present  to  attend ;  and  to  desire  snch 
burgesses  as  they  met  with  to  come  there  also ; 
as  also,  to  soch  as  were  attlie  head  of  any  coiw 
poration  or  society,  to  take  the  opinion  of  the 
members  of  the  same,  whether  it  was  proper 
to  stand  ont  and  defend  the  town  P  That  there^ 
upon  the  deponent  assembled  the  officers  under 
his  command  in  John  Rom's  tavern ;   and  the 
captains  were  in  one  room  and  the  subalterns  in 
another.     That  he  asked  the  captains 'first, 
what  their  opinion  was  concerning  the  defend- 
ing of  the  town?  And  they  were  all  of  opinioi^ 
that,  since  the  dragoons  had  fled  eastward,  andf 
that  some  of  the  volimteers  had  begun  to  sepa- 
rate, it  was  not  practicable  to  defend  the  town  : 
and  that,  upon  advising  amon^  the  subalterns 
conoeming  the  same  preposition,  they  were 
onaaimonsly  of  the  same  opinion  ;  as  it  was 
reported  to  the  deponent  by  Mr.  Anohinleck, 
who  was  bis  lieutenant,  from  the  lientenants; 
and  by  Mr.  Button,  his  ensign,  from  the  en- 
signs :   and  that  he  and  his  oracers,  at  least  a 
great  ouay  of  them,  attended  the  meeting  in 
the  New  ChiArch  Isle.   And  farther  says.  That 
the  deponent  had  received  the  key  of  tbevrieket 
of  th«  Netherbow  port ;  botthat,^iipon  Mondav 
night,  in  presence  of  the  pannel  and  council^ 
the  said  key  was  by  bim  delivered  to  capt 
HaaMltOB,  to  whom,  at  the  same  time,  t]ie 
great  key  of  the  gate  was  also  delivered,  ia 
order  to  let  eat  the  dragoon|i'  bB^jft^ ;  soma 
of  whom  were  left  to  take  care  ot  it,  and  made 
a  very  great  noise  for  it  at  the  time 

XXXVIl.  J^H  Dalghuh,  watchmaker  in 
Edinburgh,  depones,  That  he  was  a  captahj  of 
the  trainad-bwb|  ^n^  duly  upon  the  evening 
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of  Monday  the  16ib  of  September  1745 ;  and, 
between  seven  and  eight  o'clock  at  oighti  be 
receiTcd  a  mesaage  by  one  of  the  town-officen, 
oontaining  orders  to  bim  to  cause  tiis  company 
to  lay  down  their  arms,  and  to  dismiss  tbem : 
which  be  did  not  incline,  on  that  roessaffe,  to 
do;  butseot  his  ensign,  William  Sibbald,  tay- 
lor,  with  orders  to  find  out  the  Provost  wbere- 
ever  he  was,  and  to  acquaint  bim ;  and,  if  be 
could  not  be  tbund^  the  captain-commandant; 
that  he,  the  deponent,  had  received  the  above 
message  as  from  the  pannel,  or  some  of  the 
oouncu ;  and  to  enquire  at  one,  or  either  of 
Ihem,  if  snch  a  message  was  sent ;  and  what 
he  should  do  in  relation  to  the  subject  thereof  f 
That  his  ensign  acoordinglv  went,  and  retmved 
to  him  between  eight  and  nine  o'clock,  with 
orders,  as  from  the  pannel,  to  dismiss  his  guard, 
and  lay  down  theur  arms :  and  the  deponent 
l>eiDg  then  standing  at  the  door  of  the  Weigb- 
house,  which  wasnis  post,  and  where  he  had 
planted  two  centries,  his  men  rushed  ont  upon 
Lim,  leaving  their  arms  behind  them.  And 
depones,  That  he  received  no  direction  from 
any  person  in  what  manner  these  arms  sbduld 
be  disposed  of,  or  secured.  Depones,  That  he 
iBrst  mounted  guard  upon  the  evening  of  the 
fast-day,  which  was  held  two  weeks  before  the 
rebels  came  to  town;  and  mounted  guard 
again,  upon  the  16th  day  of  September,  about 
seven  o'clock  in  the  morning ;  and,  jnat  before 
that,  saw  the  pannel  in  the  Goldsmiths'- hall, 
who  acquainted  the  deponent,  that  he  would 

Set  powder  and  ball,  ana  cartridge-boxes,  from 
obn  Bislop,  the  city  store-keeper.     That, 
about  nine  o'clock  he  sent  to  Mr.  Hislop,  de- 
siring to  have  them ;  but  he  not  being  m  the 
way,  the  said  ammunition  was  not  brought  till 
about  eleven  o'dock,  when  as  much  as  was 
thought  would  be  useful  was  delivered  to  him 
for  his  company.    Being  interropite  for  the 
pannel,  denonea.  That,  betwixt  nme  and  ten 
of  the  Snuday  morning  the  15th,  the  officera  of 
the  trained- (lands  were  called  by  the  captain* 
commandant,  by  the  nannd's  orders,  to  the 
Crown- tavern,  where  be,  and  the' rest  of  the 
captains,  who  were  all  in  one  room  together, 
received  orders  ^m  their  commandant,  to  be 
ready  to  draw  out  their  companies  on  a  mi- 
nute's warning,  which  each  captain  oommoni- 
oaled  to  hie  subalterns ;  with  orders,  to  such  of 
Jthem  aa  were  there,  not  to  leave  that  tavern, 
without  leaving  word  where  they  might  be 
found.  .  That,  about  three  o'clock  of  the  after- 
noon of  this  day,  the  captains  got  orders  to  re- 
pair to  their  reipecttve  bonnds,  and  draw  out 
their  companies ;  which  they  accordingly  did: 
and  then  the  deponent's  company  had  arms 
distributed  among  them;   and,  as  far  as  he 
could  observe,  arms  were  delivered  lo  the  other 
companies:   and  that,  before  the  companies 
were  dismissed,  they  received  orders  to  be  ready 
to  march  at  tnck  ot  drum* 

XXXVIII.  Mark  SandikndSf  merchant, 
and  late  one  of  the  bailies  of  Edinbnrgb,  de- 
pones. That  he  wtt  ona  of  the  associated  vo- 


lunteers, who,  on  the  7th  of  September,  pro- 
poaed  to  publish  a  paragraph  in  the  Edioborgh 
Coorant,  on  the  Monday  foltowiog,  ooalsiDiog 
an  account  of  the  steps  taken  for  &fence  of  the 
city  of  Edinburgh  against  the  rebds :  Thst  hs 
shewed  a  copy  of  the  paragraph,  as  concerted, 
to  the  pannel,  aome  others  of  the  vduoieers 
being  in  company,  which  contained  wards  to 
this  purpose:  **  By  the  advice  of  the  crown- 
lawyers,  be  cheerfully  accepted  of  the  ofier  of 
their  aervice,"  (which  referred  to  thevolns- 
teers;)  and  the  pannel  said.  He  ooaM  not 
agree  to  that  draught,  because  it  was  not  tnie: 
and  it  was  amended  by  the  pannel's  directioa; 
and  after  the  worda,  <'  advice  of  the  crows- 
lawyers,"  it  was  made  la  run,  **  he  ac(|iiieMxd 
in,  and  accepted  of  their  service ;"  ^vug  tbii 
for  bis  reason,  that  he  differed  in  opinion  with 
the  king's  lawyers ;  for,  as  the  law  stood,  be 
thouffbt  it  was  unlawful  to  take  up  arms,  with- 
ont  the  special  warrant  of  his  m^esty.    De* 

Sones,  Tliat  he  was  present  when  bailie  Jsoci 
tewartpropoaed  to  send  to  the  king's  ships  in 
the  road,  to  desire  to  have  aome  miloit,  ic- 
customed  to  fire  cannon,  for  serving  the  csnooa 
mounted  on  the  city- walls;  which  the  psnnel 
did  not  relish ;  because,  he  said,  they  woold  be 
rash,  and  thev  would  fire  on  friends,  as  well  ti 
foes.  And,  bdng  interropite,  if,  when  the 
pannel  did  not  approve  of  said  proposal,  be 
mentioned  any  other?  Depones,  He  does  sot 
remember. 

XXXIX.  George  Dunbar,  merchant,  and 
late  bailie  of  Edinburgh,  depones.  That  the 
paper,  N^8,  annexed  to  the  criminal  letters, 
was  framed  by  the  deponent,  and  some  other 
citixens,  betwixt  one  and  two  afternoon,  of 
the  Idth  of  September  1745 ;  and  that,  wbiie 
they  were  in  the  course  of  signing  it,  bailie 
Gavin  Hamilton,  and  bailie  Robert  Baillie,seot 
George  Lindsay  for  the  deponent,  to  ssk  bioi, 
What  aort  of  a  paper  it  was  to  which  be  wss  pra- 
cnring  subscriptions?  That  the  deponent  went, 
and  explained  the  substance  of  it ;  and  said  be 
would  give  them  the  scroll  of  it;  which  be  sent 
for,  and  delivered  to  tbem ;  and,  afler  readio; 
it,  they  were  well  pleased  with  it;  saytog,tbey 
,  beUeved  it  to  have  been  a  paper  of  another  na* 
tore.  That  the  deponent  went  akmg  with  tbem 
to  some  more  of  the  council  assembled  in  the 
Goldsmitbs'-hall,  where  the  said  acroll  was  de- 
livered to  dean  of  guild  Hathom.  That,  aboot 
three  o'clock  of  this  day,  he  met  the  paoDelat 
the  Stinking  Style,  add  put  the  said  paper,  then 
signed  by  a  great  many  of  the  inbabitaots,  lo 
the  pannel's  bands;  relating  to  bimi  at  the 
same  time,  the  aubstence  of  it;  and  ho  ]*** 
mised  to  lay  it  before  the  magistrates  and  couo- 
cil.  The  de|K>nent  attended  bim  to  the  Gold* 
smiths'-hall ;  and,  as  they  were  entsriag  jb|| 
door,  a  crowd  of  the  subscribers  rushed  io  be* 
hind  them ;  at  which  the  pannel  was  vastly  n- 
fended ;  and,  turning  aboot,  said,  Wba^geotle- 
men,  think  you  to  oom|iel  me  to  grant  the  de* 
sire  of  your  peiitton  by  force  f  Upon  which  the 
deponent  endeaTOurad  to  stop,  and  pacify  theiBf 
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tnd  went  dowo  stairs,  the  balk  of  them  follow- 
ing him  to  the  FnHuimeiit-elose ;  where  he  re- 
maioed  for  aome  little  time,  and  until  he  re* 
eeived  a  message  from  capt.  Hepburn,  who 
eoromandcd  the  company  of  the  trained-bands, 
in  which  the  deponent,  who  was  a  private  man', 
served.  That  his  company  was  mutinying,  be- 
cause the  Tolnnteers  were  going  to  lay  down 
their  aims ;  that  this  was  before  the  fire-bell 
rang.    That  when,  in  obedience  to  the  cap- 
tain's commands,  be  went  to  the  West- port, 
be  found  a  dumrder  among  the  men  of  the  said 
company  upon  the  account  foresaid ;  to  whom 
the  deponent  addressed  himself  much  to  this 
purpose :  Let  the  volunteers  do  what  they  will ; 
let  us  remain  upon  our  dntv,  till  we  shall  re- 
ceive the  lord  provost  our  colooel's  commands ; 
and  I  will  stand  by  jou  as  long  as  I  can  carry 
a  musket    That,  about  four  o'clock,  he  saw 
that  part  of  the  town-guard,  which  had  gone 
out  to  support  the  draffoons,  standing  in  the 
6ra«>marKet,  some  or  them  under  arms,  and 
the  arms  of  others  grounded ;  and  this  in  his 
way  to  capt«  Hepburn.    Depones,  Tbst,  be- 
twixt four  and  five  o'clock  at  night,  the  pannel, 
with  some  other  of  the  jnsgistrates,  came  to 
the  West-port,  attended  by  Mr.  M aclaurin  and 
John  Scot,  plumber,  and[  gave  orders  to  shut 
the  ports ;  to  let  in  any  sotdiers  or  dragoons 
that  should  come  there,  but  no  stragglers  or 
strangers ;   to  let  in  any  forage  that  should 
come  for  the  dragoons,  or  persons  having  mes- 
sages to  the  magistrates;  and  to  prime  and 
make,  ready  the  cannon  planted  at  the  West- 
port:  All  which  things  that  required  imme- 
diate doing,  were  done.    That  the  charge  of 
the  cannon  was  given  to  the  captain  of  the 
trained- bands,  and  to  the  captain  of  the  town- 
Hf  uard ;  but  he  observed  no  gunners  there ;  and 
Soot,  who,  in  conjunction  with  Mr.  Maclaurin, 
had  primed  the  cannon^  staid  by  them  for  some 
ttooe ;   he  does  not  know  how  long.     And, 
being  interrogate   for  the   pannel,    depones, 
That,  by  capt.  Hepburn's  order,  as  from  the 
panned,  he  the  deponent,  and  three  more  of  the 
guard,  mounted  tae  town- wall  by  a  ladder,  to 
ohaerve  if  they  could  see  any  of  the  dragoons 
coming;   where  they  remained  two  hours; 
bat  none  came  in  but  one.    That  the  deponent 
■laid  on  guard  till  about  two  o'clock  in  the 
morning ;  when  he  went  up  to  Mrs.  darkens, 
where  the  magistrates  and  council  were,  to 
acquaint  them,  that  they  would  do  well  to  send 
aome  of  the  soldiem  of^tbe  city-guard  to  take 
oare  of  the  camion,  which  were  primed,  and 
people  with  flambeaux  going  near  them  ;  and 
be  received  for  answer  from  the  mamtrates, 
That  they  would  be  taken  care  of.    That  the 
panoel.  was  not  then  in  the  same  room  with  the 
other  magistratea  and  counoii,  but  in  another 
yooro*  as  he  was  told,  sleeping.    That  he  did 
sot  return  to  the  guard  again,  but  remained  a 
considerable  time  with  the  magistrates.    That 
the  deponent,  before  he  lefl  the  guard,  saw  the 
gentlemen  of  the  first  deputation  from  the  ma- 
gistfalea  and  town-council  to  the  sebds  go  out, 
and  retunii  and  saw  the  gcnUemen  of  tha 
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second  deputation  go  out  in  a  hackaey-coach 
but  those  of  the  first  went  out  on  foot 

XL.  Richard  lAndtay^  late  one  of  the  bailies 
of  Musselburgh,  depones,  That  he  did  assist 
in  getting  together  betwixt  140  and  150  men  in 
'the  town  and  neighbourhood  of  Musselburgh, 
to  be  employed  in  the  defence  of  the  city  of 
Edinborgn ;  and,  upon  Sunday  the  15tli  Sept. 
marched  them  near  to  GhristaVs ;  where  sir 
Robert  Dickson,  a  former  witness,  received 
them,  and  marched  them  tbst  night  into  town. 
The  deponent  returned  to  Musselburgh,  and 
next   morning  came  into  Edinburgh  ;    and, 
about  nine  o'clock  in  the  morning,  waited  ou 
the  panne],  and  acquainted  him,  then  in  the 
Goldsmiths- hall,  that  the  said  men,  who  were 
quartered  in  the  New  Church  'Isle  the  preced- 
ing niffht,  were  turned  very  impatient  to  be 
properly  employed  for  the  defence  of  the  city, 
for  which  end  they  had  come;  and  that  be 
wanted  to  have  tbem  delivered  off  his  hands. 
That  the  pannel  thanked  him  verjr  much,  and 
told  him,  ne  would  send  one  to  receive  them  im- 
mediately.   That  the  deponent  returned  to  the 
New  Church  Isle  to  keep  his  men  together, 
where  he  remained  about  the  space  of  half  aa 
hour;   and,  at  their  desire,  he  again  waited 
upon  the  iiannel  at  the  Goldsmiths-ball,  and 
acquainted  him,  that  the  men  had  grown  still 
more  impatient,  and  desired  they  should   be 
taken  oft  his  hand :   which  the  pannel  said 
should  be  done  immediatelv;  and  sent  for  a 
man  that  could  not  be  found :  Whereupon  the 
pannel  desired  him  to  return,  and  keep  his  men 
togethe|^,  and  he  would  send  one  immediately 
to  receive  them.    That  be  accordingly  did  re- 
turn ;  and,  after  staying  about  a  quarter  of  an 
hour  with  the  men,  who  begun  to  blame  him 
for  bringing  them  to  town,  he  waited  a  third 
time  upon  the  pannel,  representing,  as  above  ; 
and  the  pannel  seeming  to  be  very  much  sur- 
prised that  nobody  bad  come  near  him,  desired 
the  deponent  to  return  to  his  men,  and  that 
what  he  insisted  for  should  forthwith  be  done. 
That,  soon  thereafter,  one  of  the  bailies,  Yetts,ha 
thinks,  and  a  serjeant  of  the  dty -guard,  came ; 
that  tbey  cast  some  of  the  men,  and  swore  the 
rest  to  be  faithful  io  hu  majesty ;  which  last 
were  delivered  over  to  the  care  of  the  said  Ser- 
jeant, and  a  good  man^  of  the  former  listed 
with  the  Edinburgh  regiment,  as  they  them- 
selves told  him.    That  he  knows  nothing  of 
their  having  received  any  arms ;  and  that  the 
bulk  of  them  returned  that  night  home. 

XLI.  Robert  BailHej  merchant,  and  late  one 
of  the  buliea  of  Edinburgh,  depones,  That, 
upon  the  16th  of  Sentember,  there  was  a  mo- 
tion made  in  coundJ,  where  the  pannel  was 
C resent,  that  the  city-arms  should  be  secured, 
y  sending  tbem  up  to  the  castle.  That  the 
members  of  it  were  divided  in  their  opinion, 
and  the  minority  of  them  thought  that  no 
orders  should  be  made  for  that  purpose ;  and 
that  the  pannel  seemed  to  be  of  tne  opinion  of 
the  niiyority ;  and  that  it  appeared  to  nim,  that 
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there  «vm  «d  efident  majority  for  the  foretaid 
opinion,  though  no  vote  was  pot ;  and  it  wai 
from  what  the  pannel  said,  that  the  deponent 
took"  him  to  he  of  the  opinion  of  the  majoriCy : 
And  that  the  panneJ,  according  to  his  usual 
custom,  asked  the  opinion  of  severais  hefore  he 
spoke  on  the  subject  himself:  And  that  it  is 
the  commoo  practice  of  the  provost  of  Edin- 
burgh in  council,  when  any  proposition  is 
made,  to  ask  the  opinion  of  five  or  six,  or  some- 
times more,  of  the  council ;  who,  if  they  give 
it  all  one  way,  he  usually  declares  it  to  be 
the  sense  of  the  council,  unless  a  vote  is  de- 
manded. That,  in  the  present  case,  though 
there  was  a  difference  in  opinion,  yet  no  vote 
was  insisted  tor;  and,  as  the  msjority  bad 
given  the  opinion  above-mentioned,  in  conse- 
quence thereof  he  refused  to  give  the  order. 

XLII.  Hugh  Haikarnt  late  dean  of  guild  of 
Edinburgh,  depones,  That  he  does  not  re- 
member, that  the  pannel  told  him  the  menage 
that  was  delivered  him  by  Andrew  Alves  from 
the  rebel-army  ;  and  thinks  he  did  not.  hear  of 
it  till  about  the  time,  or  a  little  before  Andrew 
Alves  was  oommiited  prisoner.  And  depones, 
Tbst  he  was  present  in  the  Goldsmiths* hall, 
boiti  before  the  meeting  in  the  New  Church 
Isle,  and  afterwards  in  the  Couucil-hotlse ;  in 
both  which  pisoes,  the  Ghildsmiths-ball  and 
Council-house,  there  was  a  great  many  of 
the  council  present ;  that  there  was  also  a 
great  many  other  people  who  did  not  belong  to 
the  council ;  and  in  neither  of  these  meetings 
does  the  deponent  remember  any  pro|>osal  to 
have  been  made  for  securing  the  city -arms  in 
the  castle  of  Edinburgh:  but  remembers  to 
have  heard  a  message  sent,  as  the  deponent 
thinks,  from  some  oT  the  out- guards  about  the 
poru  or  the  walls,  to  know  what  they  should 
da  with  their  arms?  And  the  reason  why  Ibis 
^message  was  sent,  the  deponent  believes  ta  have 
been.  That  it  was  publicly  talked,  that  the 
volunteers,  before  this  time,  had  delivered  up 
their  arms ;  and  the  answer  made  to  this  mes- 
sage was,  That  they  shonld  secnre  them  the 
best  way  thev  coald ;  and  the  deponent  thinks 
this  answer  /ell  to  be  made  by  the  pannel,  as 
be  iVas  in  the  chair.  And,  being  interrogate 
for  the  pannel,  whether  this  answer  was  given 
aa  being  agreeable  to  the  mind  of  the  council  ? 
df  pones,  He  did  not  hear  the  opinion  of  any  of 
the  couiicil  asked,  nor  did  hear  any  of  the  coun- 
cil contradict  it.  And  depones.  That  the  pro- 
vost of  Edinburgh  cannot  of  himself,  as  he 
thinks,  give  out  any  of  the  town's  arms  to  be 
Vied  by  the  inhabitants,  without  a  previous 
consent  of  council ;  and  he  knows  that  the 
fact  is,  when  any  of  the  amis  are  given  o«ty  it 
is  always  done  by  an  order  of  council. 

XLIII.  Jama  Murray^  esq.  reoQitc»>g»* 
neralof  the  customs  of  Scotland,  depooes^Tbat, 
upon  Saturday  the  14th  of  (September  1745,  he 
reqeiyed  a  letter  from  Mr.  Dnimaiottd,  note 
lord  provost  of  Edinburgli,  desiring  him  to 
fa  At  fortl^with  to  the  city  of  Sdinbargb^s  aod 


that  at  tberequeftof  the  paBoel:  Andthede- 
poMot  aooordingly  that  night  came.  That  the 
depooeikt  met  tl^  pamiel  in  theatseet,  and^afcad 
his  oonmands.  JH«  desired  thedepeneot  lo  go 
to  the  lord  joi^tice  clerk's ;  when  he  instantly 
went,  and  was  followed  in  two.minatea  by  iba 
pannel.  That  theve  the  deponent  was  toM, 
whether  by  the  pannel,  or  the  bird  justioe* 
clerk,  he  cannot  t^ll,  being  both  praaeot,  that 
the  rebels  were  within  two  daya  easy  marah  of 
the  town;  and,  as  it  wss  propoaed  to  defend  it, 
they  desired  that  the  dMN»eiit  would  give  his 
advice  and  assistance.  To  which  he  answered. 
That  it  was  his  duty  and  ioelinatk>nto  doevoy 
thing  in  his  power  for  the  king's  aernea. 
After  this  provost  Stewart  and  the  depoMVt 
went  to  the  street;  and  the  pannel  told  biasy 
there  were  several  town's  gentlemen  net  in  n 
tavern,  and  desired  he  wonkl  so  theoa.  That 
accordingly  they  went  toge&or;  and  Kr. 
Dnimmond,  now  lord  provost  of  Edinborgb, 
who  was  there,  told  the  deponent,  they  nd 
sent  to  ham  for  his  ayistanee  in  the  delinloa  of 
the  town;  and,  as  they  were  ignorant  of  sbh 
Utary  matters,  and  convinced  that  the  deponent 
nnderatood  more  of  them  thsn  they  did,  hoped 
he  wonM  give  them  proper  directioua  how  In 
dispose  of  the  men  they  bad  in  anna,  in  the 
beat  manner  for  the  defence  of  the  town :  Then 
they  told  the  deponent  their  numbers,  which, 
so  far  as  he  remembers,  tliey  said,  might  hn 
about  eleven  or  twelve  hundred  ;  but  cannat  hn 
positive.  That  the  deponent  dictated^lo  tbana 
the  method  of  disposing  their  j^naads ;  and 
some  rules  of  discipline  tliey  weroin  that  hnnrw 
to  ofaaerve;  guards  to  be  immcdialely  plaesd, 
^larm-posts  aasigned,  and,  besides,  continnnl 
patrote.  There  were  aeveral  rounda  nppointnd 
fbr  that  night ;  and  the  pannel  waa  to  go  the 
grand  round  after  midnight.  That  ordon 
were  instantly  given  for  dbpooing  everv  thin^ 
according  to  those  direotions.  That  the  next 
momiog  the  deponent  went  with  Mr.  poltn 
Maclaurin  to  viait  the  walls,  and  atationa  of  iiie 
guards;  and  ordered  barricadoes  at  the 
That,  i^ot  mid-day,^, the depoiient»  oi 
to  the  streets,  met  the^^pnnel,  who  told  ««-, 
he  had  gone  the  grand  ronnd,  and  w«a  aoisy 
to  tell  the  deponent,  that,  notwithstanding  tbe 
strict  orders  given,  he  neither  fonad  the  guaadn 
nor  centries  alert ;  but  that  they  were  hoddlad 
together,  under  the  shelter  of  tlw  waH.  Tbni 
the  barrioadoes  were  immediately  aet  ahsml, 
and,  by  night,  pretty  Ihr  advanced.  That  neat 
day,  being  Monday,  tbe  dragoonS)  nndei^- 
goard,  marched  out  of  town  woetward;  lint 
about  four,  or  a  little  before  Ibor  in  tbe  ollar* 
noon,  tbeyretamed  m  some  hurry,  and  the 
dragoons  retired  tfMvarda  Leith,  and  the  eity* 
gnmvetved  in  good  order  to  the  town,  fwt 
the  deponent  observed  this  thinw  a  damp  ea 
the  spirits  of  ttie  inhabitants,  wlw^  lUltlion,  hnd 
shewn  a  good  oountenanoa.  That  the  mmmI, 
with  maoy^ither  gendemeo,  aasemModIn  tte 
Goldsmitha-hall,  sent  fbr  Hie  deponent.  Vhnt 
the  deponenuwent  immediately ;  mdaJwpan^ 
net  OMdc  him  some  'Coaipliniont^  nndrObmi 
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itked  him,  if  he  thought  tbe  towa  teoahlef  I 
The    deponest  tdU   hi»,   they    bftd    bands 
efeoogh ;  bvt  that  the  pannel,  aod  the  other 
genliemen  punent,  were  heat  jad|(ea  of  Ihehr 
hearta:    Bnt  thaA,    if  thev  etettaiaed   aoy 
thoughtt  of  deltreving  up  tne  lenni,  Ibej  were 
not  to  add  to  their  repraaeh,  'the  envie  of  de- 
Iweriog  the  king**  anna  to  Iho  reh^.    And* 
being  interrogate,  whether  may  mmtrium  waa 
Blade  by  himseK',  imt  .  others  hi  the  eompooy, 
oaaoeming  the  eity-arnia?  4lepoBeay  That  he 
did  not  at  that  time  know,  that  tho  eit j  had 
anj  arms  properly  beloaging  to  itself,  other 
1km  what  served  the  ctty-guardb    And  that, 
aAer  lie  left  the  Goldsmitha-hall,  faariotf  atiN 
aooM  eonideaoe  that  the^  tawtt  was  to  he  de- 
feaded,  he  went  to  bis  boose,  leaded  his  pistob, 
p«C  them  in  his  poclsets,  and  came  to  the  street ; 
where,  obserring  a  pasty  of  armed  men  marefa- 
ing  ttp  the  stieet,  be  asked  them,  where  they 
were  going?  They  answered.  To  Ihe  oaade,  to 
Miver  their  arms.    Upon  which  the^ponent 
went  to  the  Gsidsmithe-baU,  and,  with  great 
dificiilty,  got  aooew,and  desired  of  the  paonel, 
tiiat  he  would  order  the  Nelherbow  port  to  be 
ofieoed  to  let  the  deponent  oat  of  town ;  that  he 
being  an  effcer  of  the  nevenoe,  it  was  unsafe 
for  him  to  stay  anv  longer^  which  the  paonel 
ordered  accordingly.    And,  being  interrogate 
for  the  pannel,  it  the  deponent  heanl  him  ex- 
press bia  opinion  anywise  for  defending  the 
<aty  ?  depones.  That  the  first  time  he  came  to 
tlie  Ooldsmitbs-hall,  he  heard  the  pannel  say, 
Tbaty  if  the  town  was  to  be  defended,  be  woald 
do  his  duty,  if  he  was  to  leave  bia  boaea  oa  the 
waUs:  Aad  he  appeared  to  the  depoaeat  to  be 
very  warm  for  the  defeace  of  the  towa ;  hot 
thai  there  was  such  a  oonfusioo,  be  could  not 
an  that  the  pannel  aakl. 


XLI V.  David  Li^dBoy^  writer  in  £<Koibttrvb, 
d^poaea,  That  he  served  as  lieuteaant  in  Mr. 
I>niasaMMid,  now  lord  provost  of  Sdinbargh, 
bis  oompaay  of  volunteers ;  and,  being  in  the 
Ijaw»4BarlEet  with  the  said  company  after  the 
reaolatioB  waa  taken  by  the  different  officers  of 
lk»  volunteers,  the  deponent  was  seat  by  Mr. 
2>ra»mood,  as  be  thinks,  to  general  Oaest,  to 
acquaint  him,  that  the  volunteers  were  imme- 
diately to  come  op  to  the  castle,  and  deliver  up 
theirarma,  for  that  no  good  ceuld  be  done  by 
Jiceping  them  ;  ferthattbetown  was  to  be  de- 
livered op.  That,  upon  his  coming  to  the 
castle,  he  met  with  major  Roberton  at  the 
eastle-gate,  who  asked  the  deponent,  where  be 
waa  going?  To  which  he  made  answer,  that 
be  was  going  to  general  Gueat.  The  mojor 
then  said,  May  I  ask  you  what  may  be  your 
boMiess  ?  To  which  the  deponent  madeantwer, 
that  he  was  come,  at  the  desire  of  Mr.  Drum* 
■Mwd,  to  deliver  the  above  Riessage.  To 
whiob  Mr.  Roberton  aaswered,  That  the  ge- 
neral knew  an  that  ah^eady ;  ajid  be  expected 
Ibem,  Without  lose  of  time;  and-desired  aim  to 
go  back  direoHv,  and  tell  Mr.  Bnimmend  so 
much  ;  whidi  the  deponent  accordingly  dkl ; 
and  tbersafter  the  volunteers  marehcd  up,  and 
delivered  in  their  arms. 


XLV.  Mn  Htt2op,  store^fcecf  er  of  the  dty 
of  Edmbaigb,  depones.  That,  in  the  month  of 
September,  1745,  the  deponent  was  keeper  of 
the  town  of  Edinburgh's  magaaine,  where  their 
arms  and  ammunition  were  &d.  That,  at  that 
time,  there  was  hi  Ibe  magaaine  1850  fireloeksy 
beaidea  1200  that  were  insuiicient;  by  which 
he  means  al^gether  uselesa  ;  and  of  the  14S0» 
there  was  a  great  many  that  the  dcpoiieiit 
woald  notgivehalf*a*crown  the  piece  fer ;  aod 
the  moat  m  these  were  very  old,  but  eoaW  fires 
.and  bcMes,  there-  was  in  the  magaeiae  not 
4|uite  900 bayonets,  and  about  800  cartndge- 
boxes  in  bad  case.  That  of  ammonitioa,  there 
waa  about  two  boxes,  aad  a  bag  with  noma 
loose  ball,  and  no  gun-powder;  but  that,  hi 
the  beginning  of  September,  the  deponent  got 
from  1^  fyowder-faonse  four  cwt.  of  powiMr. 
Tliat,  besides  the  above  arma  that  belonged  to 
the  town  of  Edinbun^,  there  waa  the  arma  of 
the  city -guard  of  Edinburgh,  consisting  of 
75  fire{<K»,  bayonets,  and  cartridge-boxes* 
That  the  powder  and  baM  was  made  up  into 
cartridges:  andof  tha  above  arms,  there  waa 
100  sent  to  Leith,  bnt  returned  again  to  the 
magaame,  on  Monday  the  10th  of  September. 
That,  by  the  panners  orders,  the  deponent 
gave,  upon  Sunday  the  15th,  betwixt  50  and 
60  firehicks  to  each  company  of  the  10  com« 
panics  of  trained-bandi,  except  the  Ganongate- 
Head  company,  who  got  but  about  S4 ;  aad 
that  89  firelocfcs  were  sfiven  to  the  89  additioaal 
men  of  the  city  •guard.  And,  upon  Bfondaj 
the  16th,  the  ^ponent  having  got  orders  from 
aometimesthe  pannel,  and  aometimea  the  ma* 
gistrates,  being  all  hie  masters,  gave  aoeard- 
mgfy  cartridges  to  those  who  came  for  them  ; 
and,  particularly,  he  gave  500  cartridges  ta 
each  of  the  three  companies  of  the  trained- 
bands  who  that  day  kept  guard ;  and  a  good 
deal  to  the  seceders,  who  kept  pfuard  at  the  In- 
firmary. That,  before  the  said  10th  of  Sep. 
tember  j  all  the  powder  which  was  ia  the  pow. 
der-houee  was  sent  up  to  the  castle  inr  order 
of  the  pannel:  and,  by  tlie  panners  orders,  on 
the  said  16th,  the  deponent  got  back  from  the 
eastle  425  pound  weight,  for  the  use  of  the 
cannon  that  were  planted  oatbc'Citjp-walla,  and 
for  cartridges;  and  the  deponent  gave  it  out 
for  charging  the  cannon,  and  he  gave  car- 
tridges to  such  as  called  for  them :  and  the 
whole  ammumtlon  was  given  out,  except  about 
a  50  pound  barrel.  That,  with  respect  to  the 
arms  that  were  not  given  oat,  and  the  above 
ouantity  of  powder,  he  received  no  ordvra 
mm  the  Frovost,  or  any  body  else ;  aad  the 
firelodis  which  he  gave  out,  as  above  deponed 
upon,  were  never  again  returned  to  him.  That 
upon  the  16th,  the  deponent  laid  by  the  keya 
of  fbe  magazine,  the  armoury,  and  the  ward- 
rdbe,  in  some  aecret  place,  which  his  servant 
Alexander  Dryburgh  knew.  And,  upon  the 
17lh,  after  the  rdels  got  oossesston  of  the 
city,  he  stepped  aside,  not  thinking  it  proper 
to  keep  his  own  bouse;  and  the  account  which 
his  said  servant  gave  of  the  keys  afterwards 
waa.  That  the  rebels  Areatened  to  brea!k  opea 
the  doors  of  the  magazine^  armoury,  council* 
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boose,  and  wardnobe;  uiil  therefore  baffic 
Haosfield  came  to  Alexander  Drjbmi^,  and 
adfiied  him  to  deliver  np  the  keys  of  the  above 

£iees;  which  he  aeoordingly  did;  and  the 
y  thereafter  the  deponent  saw  the  rebels 
carrying  down  arms  on  their  shoolders  aloog 
the  streets,  which  he  apprehended  to  be  the 
arms  bdonpng  to  the  town  of  fidinboiyh. 
And  depones/ne  got  no  orders  for  secorjnff, 
or  bringing  back  the  arma  which  he  had  givoi 
to  three  companies  of  the  trained  bands  thai 
were  npon  duty  upon  MoodaT  ni^t  the  16th ; 
and  that  he  was  so  fatigued,  by  sitting  up  three 
bdToi^,  that  he  was  not  able  to  sit  np 
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loMcr.  And  depones,  that,  after  the  rebels 
had  carried  off  the  arms,  as  above  deponed 
upon,  they  delivered  the  deponent  the  keys  of 
the  magazine,  which  was  about  14or30davs 
after  tber  entered  the  city.  And,  upon  the 
deponent's  going  into  the  said  magazine,  he 
found '  no  arms  there,  except  a  few  of  the 
broken  guns  abovenaentioned ;  and  even  these 
were  afterwards  carried  off  by  them.  And, 
being  interrogate  for  the  pannel  concerning  the 
spades  and  sboveb  that  were  brought  to  the 
magasine  on  Monday  the  16th,  depones,  that 
on  that  day  there  were  four  carts  of  shovels 
and  spades,  belonging  to  William  Millar,  seeds- 
man m  the  Abbey,  sent  up  to  the  magazine ; 
S^  the  cartier  said  to  the  deponent,  that  bailie 
amilton  desired  that  he  might  take  them 
fmder  his  care  and  custody ;  ami  the  deponent 
accordingly  did  so;  and  that  on  Sunday,  the 
g9th  of  &ptember,  the  rebels  came  and  cairried 
them  off  oown  to  the  Abbe^ ;  but,  upon  the 
proprietor's  makii^  application  for  them,  the 
dcflonent  heard  him  say,  that  he  afterwards 
got  them  back. 

« 

XL?I.  Alexonder  Dryhurgk,  servant  to 
John  Hblop,  the  preceding  witness,  depones, 
That  in  the  month  of  September,  1745,  upon 
Monday  the  16th  day,  in  the  evening,  he  knew, 
that  his  master,  John  Hislop,  had  secreted  the 
keys  of  the  town  of  Edinburif  h*s  magazine 
and  store-houses  below  a  form  m  the  council- 
house.  And,  upon  the  17th,  after  the  rebels 
had  entered  the  dty  of  Edinburgh,  and  want- 
ing access  to  the  council -house,  they  threat- 
ened la  break  open  the  door ;  and  the  deponent 
by  accident  meeting  bailie  Mansfidd,  who 
knew  that  he  bad  the  key  of  the  counial- boose, 
desired  the  d»onent  to  five  the  key  to  the 
rebels,  rather  tnan  have  the  door  bndce  open ; 
which  he  accordingly  did :  and,  after  the  rebels 
had  got  access  to  the  council-house,  they 
found  out  the  keys  of  the  magazine,  armoury, 
and  wardrobe,  out  of  which  th^  carried  off 
all  the  arms  that  were  then  to  be  found  there ; 
the  deponent  having  seen  the  very  arms  car- 
ried down  the  streets  in  carts,  and  on  men's 
shoulders ;  and  that,  when  the  keys  were  again 
restored  to  his  master,  and  the  deponent  nad 
occason  to  enter  into  the  armoury,  he  saw  no 
arms  there. 

XLVII.   Tkomai  DalycU^  one  of  the  cap- 


tains of  thecity-giHurd  of  Edinbagb,  depones. 
That,  in  September  1745,  the  deponent  waa  onn 
of  the  captains  of  the  city-gnard,  which  then 
consisted,   indoding  officers  and  soldiers,  of 
1S6  men.    That,  about  ten  o'clock  of  Monday 
the  16th  of  September,  the  deponent,  by  order 
of  the  pannel,  mardied  out  with  the  whole 
guard  to  the  Colt  bridge,  leaving  only  a  fbvr 
of  the  men  behind  to  make  up  cartridges. 
That  th^  remained  at  the  Colt  bridge  tiii 
about  three  o'dock  afternoon,  when,  by  order 
of  the  commanding  officer  of  the  dragooon, 
they  marched  back  to  town,  and  went  to  the 
court  of  guard :  where  they  reoeiTed  ordevn 
from  the  pannd,  which  was  bronght  them  by 
Mr.  Orrock,   to  march  two  aqoads   of  tlie 
guards  to  the  Grass-market,  and  to  leave  the 
other  aquad  at  the  court  of  guard.    That  the 
deponent  accordingly  msrahed  with  the  two 
squads  to  the  Graas«market,  and  received  ftom 
the  pannel  the  key  of  the  wicket  of  the  West- 
port,  with  orders  to  aUow  nobody  to  go  out,  or 
come  in,  but  such  as  he  could  be  anawerabin 
for.    That  the  deponent,  and  his  party,  re« 
mained  in  the  Grass-market  tiH  aboat  eight 
o'dodc  at  night ;  and,  about  seven  o'clock,  as 
the  deponent  thinks,  be  saw  bailie  Yetts,  baifie 
Hamilton,  and  some  others  come  ftora  the 
town  to  the  West-port,  who,  he  was  told,  were 
a  deputation  sent  to  the  rebel-camp;   but, 
aome  time  before  that,  the  deponent  had  giren 
the  key  of  the  wtcket  to  one  of  the  captains  of 
the  trained-bands,  Alexander  Uepbum,  who 
then  kept  ffsard  at  the  West-port  That,  about 
eight  at  night,  capt.  Maitland,  another  of  the 
captains  of  the  town-guard,  brought  the  de-> 
ponent  orders  ftom  the  pannel  to  march  bis 
mtti  to  the  court  of  guard ;  which  the  depo- 
nent did.    And.it  bmg  his  turn  to  be  open 
guard  that  night,  he  then  went  to  the  pannel 
to  receive  his  orders,  what  goard  he  desired  to 
be  kept  that  nigbt;  and  the  pannel  ordered 
him  to  keep  the  ordinary  guard*  which  is  a 
squad,  or  a  third  part  of  the  comMuy,  which 
then  consisted  of  136  men ;  but  tne  denooent 
actually  kept  upon  guard  50  ment  and,  by  the 
panners  orders,  he  sent  a  detachment  ii  these 
to  keep  guard  at  ^he  Netberbow  port ;  the  to-> 
lunteers  who  had  kept  guard  there  formerly, 
having  left  it.    Thai  the  detachment  he  sent 
first,  consisted  of  14  men ;  but,  as  he  was  al^ 
terwards  informed,  that  these  had  got  thsm* 
selves  drunk,  he  was  forced  to  change  them  ; 
and,  at  las^  that  goard  was  reduced  to  the 
number  of  six  men ;  which  was  all  that  the  de- 
ponent could  find  that  were  fit  for  doing  dohr. 
That  the  deponent  received  orders  from  the 
pannel,  not  to  suffer  any  body  to  go  out  or. 
come  in  at  the  port;  but,  upon  recollection» 
aays.  That  theae  orders  were  not  given  to  the 
depoiient,  but  were  carried  by  one  Benderson 
to  the  Serjeant  of  the  guard  in  the  depooent'e 
absence,  and  by  him  aent  with  the  said  detadi<- 
ment  to  the  Netherbow.    That  the  dnonent 
wenttohisown  house  about  four  o'dodc,  and 
did  not  see  the  rebels  come  in  at  the  port;  hot 
was  told  by  hia  men  «t  the  port,  that  UAm 
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five  o'clock,  a  coach  having^  come  down  the 
street,  and  gone  out  at  the  |K>rt,  the  rebels  took 
that  opportunity  of  rushing  in,  add  seized  the 
oentrjes,  and  took  their  arms  from  them ;  and 
then,  marched  up  to  the  court  of  guard,  and 
seized  such  of  the  men  as  they  could  hiy  bands 
on  there',  and  took  their  arms  from  them.  That 
the  deponent  soon  aftor  went  in  quest  of  the 
pannel,  to  report  what  had  happened.    That 
he   found   the   pannel  in  a   tavern   in  the 
Writers  Court,  he  thinks  Mrs.  Clarke's ;  and  in 
company  with  him,  he  found  a  rebel-officer, 
whom  he  afterwards  knew  to  be  Sullivan ;  and 
together  with  them,  the  deponent  thinks  bailie 
Yetts,  and  several  others  of  the  council ;  and 
the  deponent  reported  to  the  pannel  what  had 
happened  to  his  guard.     Depones,  That  the 
guard  soldiers  had  been  greatly  fatigued  for 
several  days  before,  and  bad  been  under  arms 
by  four  o'ck>ck  in  the  morning  of  Monday  the 
10th ;  so  that,  when,  at  night,  the  deponent 
marched  hb  men  from  the  Grass-market  to  the 
court  of  guard,  a  great  many  of  them  were 
unfit  for  doing  duty.    And,  being  interrogate 
for  the  pannel,  depones.  That  he  had  occasion 
to  observe  the  town's  arms  belonging  to  their 
magazine,  having  picked  out  what  he  thought 
the  best  of  them,  in  very  bad  condition,  severals 
of  them  not  fit  ^r  use ;   many  of  them  that 
would  indeed  fire,  but  of  these,  many  that 
would  not  keep  priming.    DeponeSy^That,  upon 
Sunday  the  16th,  the  deponent,  with  about  90 
of  the  town-^uard,  and  a  detachment  of  about 
50  of  the  Edmburgh  regiment,  marched  out 
towards  Corstorphin,  to  sustain  the  dragoons ; 
and,  after  they  bad  passed  the  Colt  bridge  in 
the  way  to  Corstorpnin,  there  came  up  to  them 
first,  one  Mr.  Lindsay,  and  afterwards  one 
Ormiston,  who  is  a  copper-smith  in  the  West- 
bow,  snd  told  them,  that  it  was  the  Provost's 
orders  that  they  should*  hslt  there :  but  there- 
after Mr.  Henderson,  who  writes  in  the  coun- 
cil-obamber,  brought  them  orders  from  the 
Ph>vost  to  march  forward  to  Corstorphin,  and 
there  to  take  their  orders  from  col.  Gardiner, 
And,  being  further  interrogate  for  the  pannel, 
depones,  That,  when  the  pannel,  on  Sunday 
morning  the  15lh  of  September,  ordered  the 
deponent  to  march  to  Corstorphin  to  sustain 
the  dragoons,  the  deponent  said.  If  he  sent  them 
there,  he  should  provide  them  in  better  arms ; 
for  their  arms  were  not  fit  for  service.    Upon 
which  the  pannel  tlesired  the  deponent  to  go  to 
the  magazine,  and  pick  out  for  them  the  best 
arms  be  oould  find.    But  the  deponent  answer- 
ed, That  there  were  no  arms  in  the  town's  roa^- 
zine  that  he  oould  depend  upon.    Upon  which 
the  deponent  got  for  bis  guard  the  arme  that 
had   been  got  for  the  Edinburgh   regiment, 
which  were  new  arms,  snd,  as  he  supposes, 
bad  been  got  out  of  the  castle;  and  these  were 
the  same  arms  that  the  town^guard  had  when 
the  rebels  entered  the. town,  and  were  taken 
from  them.    And,  upon  a  further  interrogatory, 
depones.  That  he  did  not  g«t  the  whole  num- 
ber of  arms  himself  from  the  armoury;  but, 
having  got  the  pannel't  nttowaooe,  he  gave 


orders  to  his  men,  that  such  of  them  as  thought 
thehr  arms  not  sufficient,  should  so  to  the  ar- 
moury, and  leave  them  there,  and  take  othem 
in  place  of  tbem.  That  the  whole  of  them  did 
not  change  their  arms,  hut  the  bulk  of  them  ; 
and  he  believes  about  fonr-fifths  of  them  went 
to  the  armoury,  and  changed  their  annS|  as  he 
directed. 

XLVIIT.   Jamt$  Tai<,  goldsmith  in  Edin* 
burgh,  depones,  Tbst,  in  September  1745,  both 
before  and  at  the  time  the  rebels  entered  the 
city  of  Edinburgh,  the  deponent  was  keeper, 
and  had  the  keys  of  the  Netherbow-port ;  but 
the  night  before  the  rebels  entered,  that  is,  the 
Monday's  night,  the  deponent  was  obliged  to 
go  to  bed  at  eleven  o'clock  at  night,  having 
been  kept  out  of  bed  the  two  preceding  nights 
with  the  volunteers ;  and  that  Monday's  night 
he  committed  the  chaige  of  the  port  to  bis 
servant  James  Gillespie,  whereby  it  happened 
that  the  deponent  was  a-bed  on  the  Tuesday's 
mommg  when  the  rebels  entered  the  port ;  and 
knew  nothing  of  them  till  he  was  raised  out  of 
bed,  and  saw  them  in  the  town.     That  the 
deponent  received  no  orders,  either  on  the 
Monday  niglit,  or  any  preceding  night,  about 
the  manner  of  keeping  the  port;  it  being  the 
ordinary  custom,  to  open  the  port  as  people 
called  either  going  out  or  coming  in ;  but  upon 
the  Monday's  night,  the  deponent  left  at  the 
port  six  of  the  town-guard  soldiers,  besides  his 
above  servant  James  Gillespie. 

XLIX.  Jamei  Gillespie^  servant  to  James 
Tait,  the  preceding  witness,  depones,  That,  in 
September  1745,  when  the  rebels  entered  the 
city  of  Edinburgh,  the  deponent  was  savant 
to  the  prieceding  witness  Mr.  Tsit,  and  keeper 
of  the  port  under  him.  That,  upon  HondaV's 
night,  the  16th  of  September,  Mr.  Tait  left 
the  charge  of  the  port  to  the  deponent,  and 
gave  him  orders,  whatever  chairs  or  coaches 
w^re  entering  the  town,  or  going  out,  to  open 
the  port,  and  let  them  pass.  That  the  de|io- 
nent  attended  the  port  that  eight,  together  with 
six  centries  of  the  town-guard  soldiers ;  and, 
betwixt  four  and  five  in  the  morning,  n  coach 
came  down  the  street,  in  order  to  go  out  at  the 
port ;  and  the  deponent,  agreeable  to  his  orders, 
opened  the  port,  and  let  it  pass  ;  and  after  the 
coach  was  past,  the  deponent  shut  one  of  the 
leaves  of  the  port ;  but  as  be  was  shutting  the 
other,  the  Highlanders  rushed  in  upon  him, 
and  beat  him  back,  and  then  possessed  them- 
selves of  the  port,  i^d  entered  the  town.  De- 
pones, That  nobody  offered  to  stop  the  coach 
from  going  out:  that  he  knows  not  whether 
any  of  the  centries  spoke  with  the  coachman  ; 
but  he  observed  him  to  stop  a  little  talking 
with  one  of  the  waiters  st  the  port  of  hiS'  ac- 
quaintance. And  depones,  That  he  did  not  say 
to  any  of  the  soldiers  that  he  had  orders  to  let 
out  that  coach ;  nor  could  he,  since  he  had  no 
other  orders  but  the  general  order  above-men- 
tioned; nor  did  any  of  the  soldiers  stop  him 
from  letting  oat  toe  ooech.    And  depones, 
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That  the  4epM«it  had  ne  partieokr  oedcim 
froiB  tke  paimel,  or  any  of  the  mapstritaB  er 
isouBcil  ooBoeniuig  the  port. 

L.  Akjnmder  Ccrmr^  one  of  tiie  toMiera  of 
the  city-ifQanI  of  Edmbiirgb,  depooes,  That, 
HpoB  tbe  night  of  JHooday  the  16tb  of  Septeon- 
ber  1745,  be  was  upoo  guard  aa  one  oLtbe 
•oldiers  of  the  ctty-^aard ;  and,  at  four  o'clock 
on  Toeiday's  oKiniing,  was  ordered,  with  thre 
or  seven  more  of  bis  brother-soldiers,  by  tbe 
nerjeant  of  the  goard,  to  go  to  tbe  Netberbow 
to  guard  it»  aad  to  relieve  the  like  number  of 
soldiers  that  were  there  before  ;  and  the  Ser- 
jeant of  the  guard  ordered  the  deponent  not  to 
permit  any  person  whatever  to  go  out  or  come 
Ml  at  tbe  port.    And  the  deponent  accordingly 
marched,  and  relieved  the  goard  at  the  port : 
and  in  about  half  an  boor  thereafter,  the  depo- 
nent, observing  a  coach  coming  down  the  street, 
•opt  two  men  to  meet,  and  stop  it  at  the  Foun- 
tain-well ;  but,  as  the  coachman  would  be  for- 
ward, tbe  deponent  wekit  up  and  stopped  it 
bimaelf.    That  the  coachman  said,  He  behov- 
ed to  get  out  at  the  port;  but  the  deponent 
said,  He  should  not  get  out,  unless  he  had  an 
order  from  provost  Stewart.    The  coachman 
aaid,  ha  had  no  order  from  provost  Slewsrt; 
hot  that  provost  Gontts  had  ordered  him  to  be 
let  out.  The  deponent  answered,  provost  Cootts 
had  |iow  no  more  power  to  give  such  order, 
than  any  other  private  gentleman;   and  he 
ahould  not  get  out,  without  provost  Stewart's 
orders.    Upon  which  the  under-keeper  of  the 
pert,  who  was  James  Gillespie,  the  preceding 
witncas,y»me  op,  and  8aid,Tbat  be  had  an  order 
to  let  out  that  coach ;  but  did  not  say  from 
ivhom  he  had  it.     Upon  which  tbe  deponent 
answer^,  0,  Sir,  it  is  very  well  if  vou  have  an 
order  to  let  it  out;  yon  have  the  keys  of  tbe 
port,  yon  must  answer  for  it,  and  I  have  no- 
thing to  say.    And  being  further  Interrogatei 
depones.  That  the  nnder-keeper  had  no  die- 
coarse  with  either  the  coachman  or  the  postil- 
lion, before  he  told  the  deponent  that  he  had 
an  order  to  let  oot  the  coach.    Depones,  That 
then  the  port  waa  opened,  and  tbe  coach  drove 
e«t»  and  was  not  past  tbe  deponent  two  yards, 
when  the  Highlanders  rushed  in,  and  Loohiel 
giipped  the  deponent  by  the  arm. 

Then  the  Lord.Advocate  declared  his  Proba- 
tion to  be  concluded. 

Folkm$  a  LUt  of  the  WUnet$e$  Ntma  and 
Dmgr^iom  cited  for  Mr.  Stewart. 

N.  B.  Only  those  marked  thus  §  were  exa- 
mined on  the  pannel's  exculpation ;  and  such 
as  are  marked  thus  ||  were  c^ted  both  by  the 
prosecutor  and  the  pannel. 

Thomas  Allan,  esq.  merohant|  and  dean  of 
guild  of  Edinburgh . 
Jehn  Aitken,  b<)ok9eller  there. 
William  Annan,  sheriff-officer  there* 
Alexander  Brown,  mercbani  there. 
Charles  Butler,  wriKht  there. 
Hary  Baiday,  of  Cdlemy ,  caq* 
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5  David  Baird,  merchant  in  Edinbwgh. 
obn  Brown,  servant  to  Archibald  Ihglis, 
pewterer  there. 

Charles  Banks,  stabler  there. 

§  Thomas  Cochran,  esq.  one  of  tbe  oommis- 
^ooers  of  excise  in  Scotland. 

James  Cleland,  vintner  in  Ediabuigb. 

Mr.  Patrick  Cuming^  minister  of  the  gospd 
there. 

Thomaa  Coming,  flesber  there. 

William  Cramond,  one  of  the  city-offioera 
there. 

Ralph  Dondas,  merchant  there. 

Robert  Dondas,  merchant  there. 

Thomas  Dondas,  junior,  merchant  there. 

John  Douglas,  armourer  there. 

Ronald  Dunbar,  writer  to  the  signet. 

Robert   Davidson,  tacksman  of  the  meal- 
market  of  Edinburgh. 

John  Dottsmore,  merchant  in  Edinburgh* 

Charles  Dickson,  goldsmith  there. 

Michael  Elphinston,  late  store-keeper^  tbe 
castle  of  Edinburgh. 

Alexander  Erskine,  carter  in  Edinbargii. 

Simon  Praser,  white-iron  smith  there. 

Robert  Forrester,  merchant  thercb 

John  Forrest,  merchant  there. 

John  Ferguson,  ship-master  in  Leitb. 

Mr.  Francis  Garden,  advo^te. 

James  Grierson,  merchant  in  Edinburgh. 

Alexander  Gray,  brewer,  at  the  back  of  tbe 
Canoogate,  Edinburgh. 

§  Walter  Hamilton,  one  of  the  captuns  of 
the  ctty-gnard  of  Edinburgh. 

Patrick  Henderson,  merchant  in  Edinbniijib. 

Charles  Hope,  merchant,  and  late  bailie 
there. 

John  Hay,  wig-maker  there. 
.  Archibald  Hart,  merchant  there. . 

Geoige  Home,  town-clerk  of  Leitb. 

John  Haslie,  gardener  in  Heriot'a  wonkf 
Edinburgh. 

Paul  Husband^  merchant  in  Bdinbargh. 

Arphibald  Inglis,.  pewterer  there. 

David  Jackson,  sadier,  now  overseer  of  the 
scavengers  there. 

James  Ker,  esq.  jeweller,  present  deaeoo- 
conveener  of  the  trades  of  Edinbaiigh,  and 
representative  in  parliament  for  the  city. 

§  Francis  Kemptie,  merchant  in  Edmbaigfa. 

Dr.  Thomaa  Dundas,  physiciaB,  brottMS'  te 
Dundas  of  Manor. 

Capt  Francis  Kinloch,  son  to  the  deoeaaed 
Jacob  Kinloch,  of  Stonyflat. 

§  Georve  Lindsay,  depute  town-derk  of 
Edinburgh. 

George  Lan^rlands,  surgeon  there. 

DcsBcqn  Pstnck  Lawson,  weaver  there. 

§  George  Lauder,  surgeon  there. 
John  Learmont,  tanner  there. 
James  Mans6eld,  merchant,  and  late  bailie 
there. 

Robert   Montgomery,  merehaat,  and  late 
bailie  of  Edinburgh. 
Charles  Mack,  mason  there* 
William  Macvey,  wright  there. 
Jamea  MacdouMl,  waulker  there. 
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William  Menser,  merchant  tb«re. 

Sbenezer  MaecuHoch,  mercfaaot  there. 

§  William  lHacghiei  merchant  there. 

Kichard  Mackenzie,  vintner  there. 

David  Murray,  stabler  there. 

Thomas  Moor,  vintner  there.  / 

Samnel  Neilsoii,  mason  there. 
*  William  Ormiston,  copper-smith  there. 

§  Mr.  Robert  Prtngle,  advocate. 

Alexander  Porves,  merchant  in  Edinburgh. 

James  Rob,  merchant  there. 

John  Robertson,  mason  there. 

Willoughby  Ramsay,  merchant  there. 

§  Archibald   Stewart,    merchant,   and   late 
moderator  of  the  constables  there. 

James  Scot,  merchant  there. 

Robert  Smith,  surgeon  there. 

§  Walter  Scot,  merchant,  and  bailie  in  Leith. 

Uharles  ShertflT,  merchant  there. 

Alexander  Sheriff,  merchant  there. 

James  Stedman,  vintner  in  Edinburgh. 

Da^id  Simpson,  one  of  the  sheritt-offieers 
diere. 

Wm.  Shiells,  one  of  the  sheriflT-offioers  there. 

William  Scot,  one  of  the  town-officers  there. 

-Richard  Tod,  merchant  there. 

William  Trotter,,  laie  surgeon^  to  general 
Hamilton's  dragoons. 

John  Walker,  merchant  in  Edinbaiigh. 

George  Bos  well,  sadler  there. 

William  Straiten,  brewer  there. 

Mr.  Patrick  Haldane,  advocate^  one  of  his 
miyesty's  solicitom. 

It  Charles  Eraser,  merchant  in  Edinburgh. 

II  Archibald  Macanlay,  esq.  late  lord  provost 
there. 

II  John  Wilson,  merchant,  late  one  of  the 
bailies  there. 

II  Gavin  Hamilton,  merchant,  late  one  of  the 
bailies  there. 

II  James  Stewart,  merchant,  late  one  of  the 
bailies  there. 

II  James  Nimmo,  esq.  late  one  of  the  bailies 
there. 

II  §  Hugh  Hatbom,  late  dean  of  guild  there. 

II  Robert  Baillie,  merchant,  late  one  of  the 
bailies  there. 

II  James  Grant,  merchant,  and  present  town- 
treasurer  there. 

II  Sir  Robert  Dickson,  hart. 

II  The  honourable  Mr.  James  Leslie,  advo- 
cate, oneef  the  commissaries  of  Edinburgh. 

II  Archibald  Stevenson,  writer  in  Edinburgh. 

II  Nathan  Porteous,  late  deacon  of  the  skin- 
ners there. 

II  Pittrick  Lindsay,  depute-seoretary  to  the 
forces  in  North- Britain. 

II  Robert  Griffith,  one  of  the  gnnnera  of  tlie 
casUe  of  Edinburgh. 

II  John  Hislop,  stere* keeper  of  the  city  of 
Edinburgh. 

II  John  Dalgleish,  watch-maker  there. 

II  Baillie  Br^deo,  lieutenant  of  the  royal 
regiment  of  artillery. 

II  Andrew  Alves,  writer  to  the  signet. 

II  ThoiQas  l>al  veil,  one  of  the  captains  of  the 
Ctiy-jfuard,  Edinborgh. 

VOU  XVUL 


It  Alexander  Corsar,  one  of  the  soldiers  of  tha 
city-guard  there. 

II  Mr.  John  Glen,  Mr.  Alexander  Webster, 
both  ministers  of  the  gospel  there. 

II  §  William  Forbes,  one  of  the  principal 
clerks  of  the  city  of  Edinburgh. 

II  §  William  Hendenon,  writer  there. 

II  James  Murray,  esq.  receiver- general  of 
the  customs  in  Scotland. 

II  James  Paterson,  tide-surveyor  of  the  cus-' 
toms  at  the  port  of  Leith. 

II  Mr.  George  Craigie,  of  Glendoig,  advo- 
cate. 

II  Mr.  Robert  Domlas,  younger,  of  Amis* 
ton,  advocate. 

II  George  Dunbar,  merchant,  late  one  of  the 
bailies  of  Edinborgh. 

II  Mr.  Joseph  Williamson,  advocate,  one  of 
the  principal  clerks  of  the  city  of  Edinburgh. 

II  Robert  Tennent,  merchant  there. 

II  David  Lindsay,  writer  there. 

II  §  John  Coutts,  esq.  late  Lord  Provost- 
there. 

II  §  John  Yetts,  merchant,  and  sometime  one 
of  the  bailies  there. 

II  John  Stephen,  merchant  there. 

II  David  Inglis,  merchant,  and  sometime  one 
of  the  bailies  there. 

II  Mark  Sandilands,  merchant,  and  late  one 
of  the  bailies  there. 

Charles  Hay,  tide-waiter  at  Dundee. 

♦ 

Follows  the  Proof  adduced  for  the  panael'^ 
Exculpation. 

I.  John  CouttSf  esq.  late  Lord  Provost  of 
Edinburgh,  depones.  That  the  minutes  and 
orders  of  the  town-council  [admitted  by  tha 
Lord  Advocate,  and  Mr.  Lock  hurt  as  counsel 
for  the  paonel]  now  shewn  to  him,  were  truly 
and  really  transacted,  aa  therein  entered,  ana 
signed  by  the  pannel  as  the  Lord  Provost,  in 
presence  of  the  council ;  and  that  the  minntes 
of  the  committee  [in  like  manner  admitted  by 
the  prosecutor  and  pannel]  also  shewn  to  him, 
contein  the  true  proceedings  thereof;  and  the 
deponent  was  one  of  thst  committee.  De- 
pones, That  the  resolutions  of  the  council  were 
reported  to  a  meeting  of  the  inhabitante,  which 
was  called  about  tha  latter  end  of  August ; 
which  meeting  unanimously  approred  thereof,' 
and  appointed  a  committee  of  their  number  to 
join  with  the  magistrates  to  consult  with  the 
Icing's  lawyers,  and  such  judges  as  were  in 
town,  teaching  the  le^lity  of  such  measures 
as  h«l  been  under  consideration,  for  the  defence 
of  the  town.  In  prosecution  of  which,  there 
was  a  meriting  of  the  committee,  at  least  pari 
of  them,  at  the  Lord  Justice* Clerk's  house; 
where  his  lordship  and  the  crown-hwyers  as- 
sisted. That  several  proposals  for  the  defence 
of  the  city  were  under  deliberation,  and  parti- 
cularly the  raising  of  a  regiment  of  1,000  men  f 
which  the  said  judges  and  lawyers  thought 
would  araouat  to  high- treason,  without  the  so- 
vereign's authority  was  first  given.  There  was 
some  conversation  how  such  a  regiment  could 
be  maintauMd,  ii'  raised;  and  suob  of  the  com- 
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9iu^  of  mbafailanti  luid  nigiitnitit  •• 
present,  «vere  deeired  te  sound  the  inclinations 
of  tbe  eiiisens  cod  iahftbitMits,  bow  fsr  tbey 
would  contributo  lo  th«  espence  of  if ;  and  U 
Yaf  rc#oiniDf»d|Kl  to  ibe  Lord  4d?ocata,  to  frrite 
to  some  of  tbe  king's  ministers  at  London,  to 
•btain  bis  mtuesly'f  royal  8ign«iiianoal  for 
lynryingtbe  said  reipaient.    Depones,  Tbat  be 
knows,  tbat  tbe  pannel,  aod  otner  magistrates 
of  thf  city,  received  sefcral  propcSals  for 
putting  tbe  town  in  a  posture  of  defonce ;  moat 
of  aU  wbicb  were  complied  with;  and  be 
knows,  tbat  letters  were  wrote  by  tbe  oannel  to 
.the  ministeraand  magistrates  cf  neighbouring 
bnrgbs,  to  take  particular  notice  of  the  mptiona 
of  tbe  rebels,  find  Inform  the  magistiates  of 
Edinburgh   thereof.     Depones,  That,   upon 
Qund^y  the  6th  of  September,  in  the  evening, 
or  at  dinner,  he  heard  that  tbe  king's  sign- 
manual  was  come;  and  a  council  waa  h^ld 
next  dajjT,  the  9tb,  where  it  was  produced ;  ^nd 
e  committee  ftas  appointed  lo  carry  it  into  exe- 
eution,  by  levying  the  men,4akiDg  in  subscript 
tiops,  and,  in  general,  doing  every  other  thing 
in  relation  to  it.    The  first  meeting  of  which 
was  appointed  at  the  rising  of  that  council,  i^nd 
afterwards  tboy  were  onlered  to  meet  twice 
a-day.    Depones,  Tbat  be  subscribed  for  tbe 
meintenance  of  the  regiment  aome  time  after 
tbe  rest  of  tbe  council  bad  subscribed ;  aod  he 
observed  tbe  pannel's  subacriptton  to  lie  9QL  per 
month,  which  was  higher  than  that  of  any 
Other  subscriber  before  the  deponent.  Depones, 
Tbat  there  was  a  prevision  of  meal,  sufficient 
for  the  oaid  regiment,  before  the  rebels  en- 
tered the  citv  of  EdinbMrgh,  made  by  the 
direction  of  the  pannel,  and  other  magistrates ; 
^nd  arms  were  famished  to  the  regiment  from 
the  arsenal  in  tbe  castle.    Depones,  That  be 
heard  Mr.  Joseph  Williamson  complain  to  the 
panoel,  that  the  public  works  went  slowly  oja. 
To  which  the  pannel  answered,  <'  I  have  given 
warranta  to  press  worJunen  and  carts;  the  exe- 
^ntioD  of  the  work  i^eommitted  to  a  committee, 
under  the  inapeotion  of  haiiie  Robert  Daillie : 
what  woold  y  ott  have  me  to  do  more  I"    Aod 
tbA  deponent  knowa,  tbat  bailie  Robert  Baillie 
waa  al  the  head  of  a  committee,  who  had  ecdera 
to  carry  on  all  public  worka  for .  the  defence  of 
tbe  city  with  the  grealeat  dispatch.    Depones, 
That,  upon  the  approach  of  the  rebeia,  what 
«ess  *as  owing  by  the  city,  waa  paid  upon 
Saturday,  the  14tb,  by  the  rotervenUon  of  tbe 
pannel  ;  at  whose  request  tbe  deponent  went 
down  io  the  royal  bank,  lo  wait  till  such  time 
aait  waa  paid  in ;  and  the  deponent  saw  it  paid; 
and  he  thinks,  that  the  paunel  signed  tbe  ordes 
^r  payment  of  the  cess  to  tbe  general- receiver 
of  the  land-tax,  directed  to  the  cashier  of  the 
royal  bank,  to  be  atated  to  the  debit  of  the 
town's  cash-account.    That  it  consists  wUh  the 
deponent's  knowledge,  that  tbe  oannel  neadily 
embraced  a  proposal    of  the  Lord  Juatice- 
Clerk's,  of  having^  meetings  and  consultations 
itith  several  nobleboen  and  gentlemen  in  and 
about  the  town,  to  concert  what  waa  proper  lo 
be.doimattbatjunetttre;  that  heweut  to  hia 


lordship,  and  Udd  him,  that  he  wtated  adviou 
much,  and  weuM  be  very  glad  of  aHch  assis* 
tance.    Depones,  That  he  Enowa  no  further  of 
applicaUon  made  for  gennem  from  the  Ursnl* 
man  of  war,  otlier  than  tbat,  upon  Monday  tbe 
16tb  of  September,  be  aaw  a  letter  lyiaff  upoik 
tbe  table  of  tbe  Giddamiths-liall,  which  Uie  de- 
ponent casually  look  up,  and  read,  dated  Ivom 
Leith,  signed  by  he  does  not  remember  whqm, 
directed  eithet  to  tbe  pannel,  or  one  of  the  city- 
clerks  ;  and  bearing,  tbat  the  captain  of  the 
king'a  abip  in  the  road  could  spare  no  gonuers  , 
and  that  he  thinka,  but  cannot  be  positive,  it 
was  before  dinner  when  he  saw  thia  letter.  Pe» 
pones.  That,  about  eleven  o'clock  of  the  aaid^ 
latb  of  September,  the  deponent  went  op  lethe 
Goldsmiths -ball,  where  the  psnnel  and  aoma  of 
the  membera  of  the  council  were;  or,  rather^ 
tbe  deponent  having  gone  up  to  the  Goldsmitha-- 
ball,  the  pannel  came  up  to  him.    That  the 
pannel  took  Hugh  Hathom  and  this  dcponena 
aside,  perhapa  more  of  them,  hut  he  does  nstre- 
member,  and  told  them  of  tbe  message  Andrem 
Alves  had  deliveref I  to  him,  in  presence  of  oom- 
missary  Leslie,  touching  the  strength  of  the  rebel 
army,  which  Alves  represented  as  great ;  and 
that  the  eity  would  be  uvA^jp^  to  military  exe- 
cution, should  they  persist  in  the  defence  of  it  ^ 
and  asked  their  opuuon,  if  it  would  be  proper  t» 
take  notice  publicly  ef  tbat  message  ?  wig^eet* 
ing  his  apprehension,  that  it  might  iulioudato 
the  citixeaa  aod  inhabitanta.  That  Mr.  Halhena 
and  the  deponent  gave  it  aa  their  opinimi,  il 
was  better  to  hnsh  the  thing,  for  the  leaami  al- 
ready given  :  and^  at  thia  time,  tbe  panuel  heiu^ 
called  to  visit  some  part  of  tbe  walls,  heimnaedt^ 
ately  went,  and  tbe  deponent  and  Mr.  Hulbem 
attended  him,  and  they  made  a  round  of  a  eonai* 
deraUe  part  of  the  waU,  and  ended  at  ec  near  the 
West-port,  and,  when  they  came  to  tlie  Graaai* 
market,  they  were  toU  of  Mr.  Alvea'a  miaaage; 
whereby  they  saw  the  same  was  aiade  puwc 
Whereupon  the  pannel  i^asedihis  inteulion  t» 
go  to  tbe  Lord  Advocate's  lodging,  to  talk  with 
him  in  relation  to  that  matter  ;  hut,  meeting  with 
aome  company,  the  pannel  walked  down  with 
the  deponent  some  way  towards  the  Luekeuf 
booths;    and  then  parted  with  Ihe  daponrut; 
and  went  backwards,  as  he  believes,  to  exeenlu 
bis  intention ;  nor  did  be  observe  any  measage 
delivered  to  the  pannel  during  thia  period.    He 
aaw  the  pannel  soon  aAer  thia,  who  told  him  he 
ha.d  been  with  the  Lord  Advocate  ;  and  that  be 
had  already  aigned,  or  waa  to  aigu  a  wnrrant 
for  committing  Mn  Alves  to  prison.    Depenea> 
That,  op  Monday  afternoon,  about  S  u'idock, 
tbe  paunel  went  from  the  GoUamitk\i-haU| 
with  intention  to  go  to  the  West- port;    and, 
about  this  time,  he  heard  of  the  nireal  of  the 
dragoooa  with  aome  precipitan<?y  ;  and,  hefi^re 
be  left  the  Goldsmiths-hall,  be  meiMioued  to 
tbe  deponent,  that  he  had  received  a  petition 
fr^m  several  of  the  dtisens  and  inhabitaata,  de- 
sinog  that  the  town  should  not  he  defended,  or, 
at  least,  not  till  a  general  meeting  of  the  tnhabi- 
tanto  waa  called  ta deliberate  on  ila  dsfeope; 
and  the  pannel,  in  hia  w%y  to  the  West^por^ 
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«l«|»ped  iiH»  M  liOrd  Adfocttai'fl  doto.b#ad,  mr 
went  «p  to  hk  bone ;  he  thinks  it  wm  only 
te  the  doge-heni,  he  staid  bo  short  time :  the 
<lepoiiept  waited  hk  retarn  ;•  ikiA  ni  their  way 
io  the  West  port,  he  lold  the  d^pooeot  he  had 
•eipied  a  paper/destring',  or  coaseoUnff,  that 
mne  drains  should  be  sent  to  the  assistanoe 
4>f  the  d^.  Tbsl,  after  «be  pavnel  had  %^tfi 
eoeb  ordsrs  at  the  West-port,  which  be  judged 
4be  flight  of  the  draipoons  rendered  neoessary, 
die  left  It :  and,  in  his  retom,  waa  surrounded 
kfy  a  great  crowd  of  peophp,  whose  f^eral  er? 
was,  ^  Wo^iM  becooltiAoe  h  iv  design  of  defend<- 
snj(  the  town,  and  be^e  them  irti  murdered,  now 
4halthedragoone#eMfled?"  And tbe deponent 
^bsdrred  aasong  4Kose  who  made  tbis  cry,  Tbo- 
iiies  Dondas  yeuaHfer  of  Lethem,  who  appeared 
In  tbe  depeoehi  to  be  f«ll  warmer  on  that  head 
4ban  any  of  tbe  I'est,  tboogk  his  brother  Law- 
««ttee  declared,  o*  the  oontrary  side,  for  the 
4efebeA  of  tbe  town.  To' which  the  pannet  r#- 
|rtM,  weald  tbey  aow  be  guilty  of  cowardice 
«n  prinf  «p  the  town*,  after  obtaining^  his  mm* 
Je8ty*s  sigtt*  manual,  mi  doiny  so  much  fbr  its 
defence  ?  and  a  great  deal  more  to  that  pur- 
pone,  in  answer  to  their  repealed  cries.  Thst, 
when  tbe  panoel  retttrned  from  tbe  West-^port 
4o  tbe  Golflsmiths-hall,  where  a  good  number 
of  the  eooneil,  and  many  of  the  inhabitants 
were  aasembled,  it  was  proposed  to,  and  agreed 
by  him,  forthwith  to  send  deputies  to  the  Lord 
JoBtioe*Clerlc,  tbe  Lord  Adrocatto,  and  the 
iBolioitor ;  and  messenj^^s  were  jient  to  dach  of 
them  respectively,  desirkig  tbem  to  come  and 
asofSt  tiwi  pannd  with  their  advice-:  but,  soon 
aftter,  tbe  seferal  depotiee  i^etumed,  spd  re- 
ported, that  all  of  tbem  bad  leftthe  town.  0e» 
poaes,  That  immediately  af\er  this,  tbe  pannel 
eenl  ftir  tl^  officers  of  the  trained-bands  and 
foianteerv ;  and  desired  to  have  their  opintun 
apon  tbe  detenee  of«tfae  city ;  atid  addressed 
bimaelf  to  them  in  sabstance  to  the  ibilowing 
pnrpoae^:  That  be  hoped  tbey  would  not  now 
nofler  cowardice  to  pooon  tb^ir  otaucils-;  and 
that,  after  obtaining  bis  majtirty'srhyal  sign-ma* 
mial«  and  doing  ao  modi  with  spirit,  they  would 
not  now  think  of  giving  up  the  defence  of  the 
«ity :  that,  fbr  his  own  part,  he  wouM  go  to 
the  d^  wdls,  and  to  tbe  place  fA  greateef 
dasigcr :  and,  so  long  as  >4ie  coold  find  ten  men 
to  atend  by  him,  he  w^ld  persevere  in  tbe  de- 
fence of  it  That  seferal  of  tbe  sbM  officers 
aune,  and  weretbns  spoke  to;  but  fbw  of  them 
BceUltjd  to  be  indined  to  giro  their  opinion,  or 
apeak;  hot  one  gentleman,  Mr.  Joseph  Wil- 
limnson,  said  to  this  porpose :  Skice  lie  saw  the 
pmmel  so  Urmly  resolf  ed  upon  tbe  defclioe  of 
the  dty,  he  would  attend,  and  sbtre  fatM  with 
him;'  Mt  befeariAl  be  skwuld  not  boabte  to' 
bring  with  him  ftre,  ten,  or  some  soch  smaff 
nnnmr  of  the  oempcny  whereinr  he  sei^ved. 
That  the  deponent  in  partieufair  retnembers  hef 
pressed*  Mr.  DronMnond  to  gire  his" opinion ; 
whiebfiedcdined;  and,  taldngtbe  deponeikf 
•side,  said,  '•  I  am  smrprised.  Sir,  that  yow 
obonid  inaiat  om  nk^'gi?inLr«m^  opinkHf.    Yotf 
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tbe  pnnel.  1  hold  a  place  of  the  goremment^ 
and  it  nay  be  ?cry  inconvenient  for  me  <o  de« 
lirer  my  opinion  in  this  place."  That  tbe  de* 
poneut  desired  tbe  pannel  to  ask  Mr.  firum- 
mond's  opinion ;  who  still  declined  to  giro  it  x 
And,  as  the  deponent  bad  begun  to  relate  Mr. 
Dmmmond*s  apology  for  not  giving  bii  opi- 
nion, be  intermpted  the  deponent,  and  agaitf 
took  him  aside ;  and  said,  ^*  1  stm  sarpHsed^ 
Mr.  Coutts,  you  should  insist  open  my  giting 
my  opinion,  wheA  yon  knew  that  the  Pro- 
▼oit  has  the  Articles  of  Capitulation  of'  the 
city  in  his  pocket  some  day  a  ago  ;^'  adding. 
That  he  Was  tdd  that  dsy  at  dmner  by  tbe  earl 
of  Home,  that  as,  upon  Thursday  preceding, 
be  waa  shaving  or  dressing  in  tbe  lord  justice 
derk's  lodging,  the  window  open,  he  o^rbeard 
tbe  deponent,  coming  up  the  Bank- close, 
saying,  Wbattieedistheretobeep  all  this  pother 
or  bustle  about  tbe  d^ence  of  the  city,  wheif 
the  Profost  has  in  his  pocket,  iMIclesof  capito^ 
lation  for  surrendering  it  to  the  rebels  P  TNt 
deponent  replied.  That  that  tale  carried  rery 
little  credibility  with  it ;  fbr  what  a  ridicokiue 
thiUg  was  it,  to  imagine,  that  he,  the  deponent^ 
in  one  of  tbe  most  public  closes  in  town,  ondef 
the  windows  of  ao  officer  of  state,  should  be 
roaring  out  a  story  of  that  kiod«  That  hd 
coald  himself  give  no  credit  to  the  story :  fo^ 
thst,  though  of^late  theie  had  been  a  drynesi 
between  the  earl  and  him  ;  yet  be  kicked  upotf 
tbe  earl  as  a  nnn  of  honour,  that  could  not  bd 
capiMe  of  saying  such  a  thing  without  any 
foundation;  so  thait  c^tainly  he,  Mr.  Drum* 
modd,  must  have  mistaken  bis  lordship.  And 
the  deponent  added,  Mr.  Drummood.  let  ui 
not  now  be  tolking  of  these  tbuigs,  till  after' 
wards,  that  tbe  earl,  you  and  I  have  occaaknf 
to  talk  about  it.  That,  after  what  passed  hew 
tween  the  pannel  and  the'  officers  of  tbe  volun- 
teers, captain  James  Murray  Klld  major  Tho* 
mas  Cochran  came  in  to  the  meeting;  and 
the  pannd  desired  them  to  give  thdr  opinion,' 
if,  or  not,  the  defence  ef  the  city  shbuld  \m 
ooDtinued  P  But  both  of  tbem  declined  to  give 
any,  jdning  in  sentiment,  that  the  psnnel,  who 
best  knew  tbe  indinatkilis  of  tbe  citizens  and 
tbe  inhabitants,  was  by  mudi  fitter  to  deter* 
mxok  that  pdot  than  tuey  ;  and  that  ihe  A^» 
flion  of  it  must  ultimately  land  upon  him.  Thai 
tbe  pannel  having  again  pressed  Mr.  Murray 
to  give  bis  opinion,  and  to  figure  himself  in' 
the  psonePs  sietd,  and  declare  what  he  would 
do  if  that  were  the  case;  Mr.  Murray  re-' 
plied,  <*  i  do  most  b^rtily  pity  you,  ray  Lord' 
Provost.  ]  cannot,  nor  can  any  man*  adviser' 
you ;  yon  liiost  yonrself  decide  it ;  and  I  am* 
afiratd  you  will  get  v^y  little  advice."  De- 
pones; Tbat,  much  about  this  tim?,  Walter 
OroaeC,  cblleetor  of  the  customs  at  Alios,  cam« 
io  to  the  meeting  with  a  message,  whether  in 
wViting  or  verbal  be'cannot  say,  from  the  lord 
jastice-dctk,  or  the  lord  advocate,  dr  both,  de-^ 
string  the  paniid  to  give  an  order  for  briogiog' 
s5me  d^oons  intd  tbe  dty.  To  which  the 
pamtd  answered,  that  he  had  alresdy  given  bis' 
cMMttt'or  order' fto'bitegiof  iiroBe  bandied' 
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dragooof,  at  the  desire  of  the  crowri-lawyeri ; 
and  thai  he  ooutd  oot  comprehend  what  the 
meaning  was,  why  an  order  sbould  be  asked 
this  day  for  bringing  them  in,  after  what  past 
}fat  night :  but  their  lordships  were  best  judges 
ivbat  was  for  the  service  of  the  government : 
if  they  should  judge  it  for  it,  to  send  them  in, 
they  shall  be  received,  but  I  will  not  now  make 
pn  order;  because,  iff  should,  and  if  they  should 
qome  in,  and  the  city  and  they  fall  into  the 
hands  of  the  rebels,  1  might  be  charged  to  have 
ensnared  so  many  of  his  majesty's  tnH>ps;  if  I 
ehould  refuse  to  admit  them,  1  mi^ht  be  blamed 
for  rejecting  a  succour  which  might  have  re- 
lieved the  city:  let  their  lordships  therefore 
give  tbeir  decision,  which  I  shall  obey.  And, 
^  Mr.  Groset  was  departing,  the  paonel  called 
him  back,  and  said,  to  prevent  mistakes,  be 
wonid  send  a  written  answer ;  which  accord- 
ingly he  did.  And  the  answer  referred  to  in 
Mr.  Craigie's  deposition  being  shewn  to  the 
deponent,  depones,  it  is  the  answer  then  sent 
by  the  pannel.  Depones,  that  while  bailie 
Pavid  fiaird  was  arguing  in  the  Goldsmiths- 
l^all  against  defending  the  town,  because  it  was 
sot  tenable,  principal  Wtshartacd  bailie  John 
Wilson  came  in,  and  a  great  many  others  fol- 
lowed ; .  aqd  the  principal  and  bailie  averred, 
that  no  man  but  a  Jacobite  would  maintain  such 
an  opinion.  Upon  which  such  a  hubbubarose, 
and  so  many  people  crowded  into  the  room, 
that  the  deponent  himself  moved,  that  they 
ahould  adjourn  to  some  larger  place,  where 
those  who  had  a  mind  to  speak  might  he  better 
heard  ;.  and  then  the  cry  was,  the  New  Kirk 
Isle ;  to  which  the  meeting  adjourned.  That, 
in  the  Parliament-close,  they  met  a  great  many 
people  in  their  way,  insomuch  that  the  depo- 
nent was  carried  off  his  feet  by  the  crowd  to 
the  south-side  of  the  statue ;  and  the  cry  of  the 
people  who  surrounded  him  was,  praying  the 
deponent  to  prevail  with  the  pannel  not  to  draw 
destruction  upon  the  city  by  a  fruitless  opposi- 
tion. That  the  deponent  fallowed  the  pannel 
and  a  multitude  of  the  inhabitants  to  the  New 
Kirk  Isle;  where,  at  first,  there  was  such  a 
i^oise,  that  he  could  hear  nothing  that  past; 
but  the  pannel  at  length  prevailed  so  far  in 
-quelling  it,  that  thedepognent  could  hear  bim 
say,  that  the  purpose  of  that  meeting  was,  to 
consult  with  them  touching  the  defence  of  the 
city  ;  and  made  to  them  much  the  tame  ex- 
postulation as  he  roadeforineriy  to  the  cap* 
tains  of  the  volunteers,  so  far  as  tlie  deponent 
oould  bear.  That  he  heard  principal  wishart 
move,  that  the  meeting  might  be  purged  of 
Jacobites.  To  which  tiM  pannel,  or  somebody 
answered,  It  would  not  be  easy  to  distinguish  a 
Jacobite  from  a  Whig  by  their  countenance. 
That  the  reverend  Mr.  George  Logan  begun 
to  speak  for  the  defence  of  the  city,  but  was 
■oon  inteiTupted  by  a  great  noise,  and  aciy, 
that  that  was  impossible.  Upon  which  he 
thbks  the  pannel  said, "  It  ia  impossible  to  coU 
lect  the  voice  of  every  one.  Shall  I  put  the 
question,  whether  the  city  shall  be  defended, 
cr  not  ?"  Upon  wbicfa  thecry  of  the  gWMtality 


waa,  that  the  city  coold  not  hk  defimded.  -  And 
at  this  period  a  letter  was  brought  into  the 
meetinif,  he  does  not  know  bow;  but  he  saw 
it  first  in  the  hands  of  deacon  Walter  Orrock, 
who,  having  broke  it  up,  said  it  was  signed 
Charles  P.  R.  Upon  bearing  of  which,  the 
paonel  forthwith  said,  '*  I  cannot  be  witness  to 
the  reading  of  this  letter,"  left  the  chair,  and 
went  out  of  the  meeting  to  the  Goldsmiths- 
hall  ;  whither  several  of  the  council  and  of  the 
inhabitants  followed  bim,  and  among  the  rest, 
the  deponent  That  the  letter  appcaured  agaia 
there,  brought,  as  he  believes,  either  by  the 
said  deacon,  or  William  Henderson,  one  of  the 
clerk's  servants.  And  it  being  proposed  by 
some  that  it  should  be  read,  it  waa  urged  by 
others,  that  to  read  it  would  be  treaaoo.  Upon 
which  it  waa  moved  and  agreed  to,  that  the 
opinion  of  the  assessors  should  betaken  ;  who 
thereupon  were  sent  for  :  but  it  was  reported 
they  had  all  left  the  town,  except  Mr.  Patrick 
Haldane,  who  would  be  with  them  ioMiediati^ 
ly.  That,  when  be  came,  his  opinion  was 
asked,  if  it  was  proper  to  read  the  letter  or  not  ? 
and  the  pannel,  or  some  other  persoo,  he  does 
not  remember  whom,  told  Mr.  Haldane,  it  was 
a  letter  signed  Charles  P.  R  ;  upon  which 
Mr.  Haldane  said,  it  was  a  matter  too  hi^  fbr 
bim  to  give  his  opinion  in  ;  and  immediately 
rose  from  his  seat,  and  went  out  of  the  GoM* 
smiths-ball :  the  deponent  followed  him  to  the 
door,  and  pressed  htm  to  ^ve  his  opinion ;  but 
he  still  declined.  And  being  interrogated  upoo 
the  part  of  the  pursuer,  if  the  letter  was  begmi  to 
be  read  before  Mr.  HaUane  left  the  hall  f  do- 
poneSj  That  said  William  Henderson,  upon  Mr. 
Haldane's  coming  in,  .took  op  and  began  to 
read  the  letter;  but  he  was  immediately 
stopped,  and  ordered  to  desist,  by  some  persons 
in  the  meeting,  he  does  not  know  by  whom  ; 
but  Mr.  Haldane  was  one  of  those  who  stopped 
him,  as  the  deponent  thinks;  and  he  believea 
he  might  have  been  one  of  them  himself. 
That,  upon  this,  the  pannel  complained,  that 
he  was  now  also  deserted  by  his  assessors.  I>e- 
poses.  That,  alter  this,  the  letter  was  began  to 
be  read ;  and  the  deponent,  bein^  at  a  little 
distaoce,  said.  What  is  the  meaning  that  thia 
letter  is  begun  to  be  read?  To  which  some  one 
of  the  meeting  answered,  that  it  was  necessary 
it  should,  that  it  might  be  known  what  threaten- 
ings  it  contained  against  the  city.  That,  a  lit- 
tle after  reading  this  letteri  it  was  proposed  by 
some  one  in  the  meeting,  whom  he  does  not  re« 
member,  that  a  deputation  should  be  sent,  to 
desire,  that  until  they  could  make  a  proper  an- 
swer to  the  letter,  nothing  should  be  doae 
against  the  city;  the  intention  of  which  was, 
to  gain  time ;  the  purpose  of  the  meeting  being 
10  call  the  burgenes  and  inhabitants  to  ddi- 
berate  upon  that  affair.  And  aocordngly, 
bailie  Hamilton,  bailie  Inglis,.baiUe  Yotta,  and 
conreener  Norrie,  were  sent  out  with  the  said 
Biesssge,  about  eight  o'clock.  And  the  paper 
marked .  No.  9,  meotk>ned  in  the  hsi  of 
writinn  annexed  to  the  libel,  being  shown  to 
hi0»  d^ponesi  That  it  wis  the  ntnai  l»  tho 
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first   depilttloB.     Depones,   That  the   said 
paper  bemg'  laid  before  the  roeetiDgf,  then  in  the 
Laigb  oouocU- bouse,  the  pannel  imniediately 
observed,  that  there  was  one  condition  in  the 
paper  that  be  woold  rathfr  die  as  anhmit  to, 
namely,  the  receivings  the  Pretender's  son  as 
Prinee  Regent  of  Scotland,  as  be  was  tied  by 
oath  to  another  master ;  which  appeared  to  l>e 
the  coniHion  opinion  of  the  meeting:    And 
therefore,  after  a  long  argument,  a  second  de- 
putation was  agreed,  and  determined  to  be  sent 
oat  about  two  o'clock  in  the  morning ;  and  fire 
deputies  were  sent,  whereof  the  deponent  was 
one,  with  instructions,  begging  a  delay  till  nine 
o'clock  in  the  morning,  to  the  end  the  meeting 
might  have  opportunity  to  conrerse  with  the 
eitiaens,  who  were  then  a- bed;   which  also 
was    cakolated  to  gain   time;    which  they 
ohused  to  do,  because  they  had  beard,  before 
tbe  relora  of  the  first  deputation,  that  sir  John 
Cope,  with  the  troops  under  his  command, 
were  seen  off  Dunbar:  And  the  paper  marked 
No.    8,  in  the  said  list,   now  shewn  to  the 
deponent,  was  the  fruit  of  tbe  second  deputa- 
tion.   That  he  remembers  to  hare  seen  a  ser* 
j««ttt  of  the  castle,  between  seren  and  eight  in 
tbo  evening,  come  in  to  tbe  meeting  in  Gold- 
smiths-halT,  who  delivered  a  message,  which 
the  depouetit  did  not  hear  ;    but  heard  it  re- 
stated by  some  of  the  members  of  the  meet- 
ioflr  to  be  this.  That  general  Guest  sent  him 
with  orders,  to  desire  of  the  pannel  an  order  to 
•pike  lip  the  cannon  upon  the  walls  of  the 
city,  and  to  knock  off  the  trunnions  ;  and  that 
tbe  deponent  whispered  to  some  of  his  neigh - 
boars  that,  considering  the  threatenings  in  the 
said  letter,  might  it  not  do  as  well  to  make  an- 
swer to  the  message,  that  the  pannel  could  give 
no  express  order ;  but  to  acquaint  the  Serjeant, 
that  the  general  might  send  and  render  the 
cannon  useless;    which  he  should  be  at  full 
liberty  to  do.    And  accortlinj^y,  tbe  deponent, 
and  the  said  William  Henderson,  desired  the 
Serjeant  to  spike  up  tlie  cannon  himself,  or  to 
do  with  them  as  he  pleased.    And  the  adjutant 
ef  the  Edinburgh  regiment  having  come  in 
much  about  this  time^  to  ask  how  he  should 
dispose  of  their  arms,  he  was  also  told  that  he 
was  at  liberty  to  dispose  of  these  arms  as  be 
pleased,  by  the  deponent,  who  left  it  to  William 
Henderson  to  explain  the  reason  thereof  to  the 
adjotaat.    Depones,   That,  being  fiitigued,  he 
went  to  Uke  a  refreahment  in  Mrs.  Clarke's ; 
aud  during  bis  short  absence  of  a  quarter  of  an 
hour,  tbe  said  Mr.  Groset  came  to  the  council, 
which  was  then  more  regularly  met  than  for- 
merly, with  only  a  few  inhahstants ;  and,  upon 
bis  return,  be  found  them  in  the  Laiflfh  council- 
bouse ;  and  a  letter,  sent  by  expresSi  from  lUr. 
Fait  to  tbe  deponent,  which  had  some  how 
fallen  into  Mr.  Graset's  hands,  had  been  just 
then  laid  before  the  council,  and  read  before 
the  deoonent  came  in,  as  he  b  inclined  to  be- 
Ueve,  because  the  letter  gave  notioe  of  general 
Cope's  arrival  off  the  May ;  and  he  was  told 
by  some  of  the  coiucil,  that  bailie  MansfieU 
kad  been  teat  oat,  if  pMiiiHey  to  slop  tbo  depu- 


ties of  tha  first  deputation  from^  executing  it* 
That  the  letter  was  again  read  after  be  came  in, 
and  delivered  to  him.    That,  upon  this,  they 
begun  again  to  consider,  if  the  defence  of  the 
city  might  not  be  resumed :  And  while  some 
people  were  talking,  that  tbe  volunteers  should 
take  arms  again,  and  others,  that  the  dragoons 
should  be  brought  in  ;  leaving  these  things  to 
be  determined  i»y  the  meeting,  the  deponent, 
Mr.  Groset,  and  Mr.  Lindsay,  secretary  at 
war,  were  sent  to  general  Guest,  to  know  of 
him,  whether,  if  the  defence  of  the  city  should 
be  resumed,  he  would  deliver  out  arms  to  tb6 
volunteers,  and  recall  the  dragoons  ?  To  which 
he  answered,  That  they  might  put  the  city- 
arms  in  the  hands  of  such  as  were  well-dis- 
posed ;  and,  if  the  provost  should  write  him, 
that  there  was  a  good  spirit  appearing  in  tbe 
people,  fi^nd  desire  him  to  deliver  out  the  volun- 
teers arms,  probably  he  might  do  it ;  and  that 
he  had  sent  orders  for  recalling  the  Serjeant 
firom  rendering  the  cannon  useless;  but  that 
he  judged  it  absolutely  necessary  for  his  ma- 
jesty's service,  that  tbe  dragoons  should  be 
ordered  to  join  general  Cope,  without  whose 
assisUnce  his  small  body  of  men  could  not  act* 
That  the  deponent,  Messrs.  Groset  and  Lindsay, 
returned  to  the  council.    That,  by  the  way, 
Mr.  Groset  and  the  deponent  agreed,  at  Mr. 
Groset's  request,   that  they  should   mention 
nothing  of  bringing  in  the  dragoons  to  the 
town,  because  it  was  a  clear  point  they,  could 
have  none  of  them,  and  it  might  intimidate  tbe 
inhabitants  if  they  knew  so  much.    However, 
the  deponent  judged  it  his  duty  to  whisper  the 
pannel,  that  for  the  reasons  above  assigned,  he 
could  not  hope  to  have  any  of  tlie  dragoons 
brought  in.    They  found  the  council  still  argu- 
ing upon  the  same  subject  they  left  them  upon, 
some  proposing  one  thing,  sitme  another,  and 
some  to  ring  the  alarm-bell.    That,  soon  after 
this,  Mr.  Webster  said.    It  was  impossible  to 
think  of  defending  the  city,  without  the  dra. 
goons  were    brought   in    for   its   assistance. 
Upon  which  Mr.  Groset  rose  up,  and  said, 
«  Then  I  will  go  and  fetch  in  the  dragoons;'^ 
and  going  to  tbe  door,  the  deponent  followed 
him,  and  said,  <*  How  can  you  impose  so  upon 
the  meeting,  when  you  know  from  general 
Guest  that  you  can  have  none  of  them  F"    To 
which  he  replied,  He  could  perhaps  persuade 
brigadier  Fowke  to  bring  them  in.    Provost 
Drummond  went  along  with  Mr.  Groset,  and 
neither  of  them  returned.    Tliat,  impiediately 
after  this,  Mr.  Lindsay  proposed  to  the  pan- 
nel,  to   get  out  the   arms   for  the  volun- 
teers.   To  which  he  answered.  That  it  was 
proper  for  him  first  to  know  what  disposition 
there  was  among  the  inhabitants  to  make  use 
of  ;hem.    That,  as  to  the  proposal  of  rinffing 
the  alarm-bell,  it  was  observed,  and  agreed  to, 
it  would  be  doing  great  injustice  to  the  deputies, 
to  ring  it  till  they  should  be  returned :    And 
dean  of  gnild  Hathom  observed,  that  if  they 
did,  tbey  might  expect  to  have  tbe  deputiea 
hanged  like  rats,  it  being  probable  the  rebels 
were  within  hMriog  of  Ae  beU.    Thal.thn 


lOSlj 


n  GEOftOE  n. 


Tnol  ofAreUbOd  SUmH^ 


[10S8 


depooeot  keiDg  ese  of  the  tecom}  depotatioDt 
lie  reroembera,  when  Uiey  went  oat  to  the 
rebel-army,  they  met  with  the  laic  lord  George 
Murray,  whom  they  applied  to,  and  preTaiM 
•pon  to  aecoad  them  m  procuring  the  delay 
propoied.  That  the  late  lord  George  Marray 
went  into  the  room  in  which  the  Pretender^a 
ion  was' ;  and  the  deponent  oonld  hear,  though 
indiatinctly,  ao  much  of  the  eonversation,  aa 
convinced  him,  that  the  said  lord  George  waa 
«odeavouria|p  to  perauade  the  Pretendei^'a  aon 
to  coropW  with  it }  and  that  he  refoaed  to  do 
it ;  which  the  aaid  lord  George  came  out,  and 
reported  to  the  deputiea:  But,  upon  aecond 
converaation  with  ibem,  they  prerailed  upon 
faim  once  more,  to  try  if  he  could  obtain  the 
propoted  delay;  which  be  accordiogly  at- 
tempted, but  waa  refused ;  and  the  deponent 
could  bear  the  Pretender's  aon  say,  **  My  lord 
Eleho,  lord  George  baa  not  spirit  to  nntthia 
•rder  in  execution  ;  you  muat  go  and  ifo  it  for 
him.'*  Upon  which  the  late  lord  Elcho  caoM 
out  of  tlie  room  from  the  Pretender's  aon,  and 
hid  the  deponent,  and  the  rest  of  the  dena- 
tiae,  to  get  them  gone.  That  the  said  ford 
George  liurray  followed  the  depotiea  out,  and 
whispered  &a  the  deponent,  *<  I  know  yoor 
pinch ;  you  want  to  have  the  oooaent  of  yonr 
principal  inhabitaots:  Make  haate  to  town ; 
you  vkiU  bare  an  hour  or  two  t<y  obtain  iU"  That 
the  deputiea  made  all  the  haate  they  could  to 
aetum,  and  went  directly  to  Mrs^  Clark^'a ; 
where  they  understood  the  pannel  and  the  coun* 
dl  were.  The  pannel,  who  waa  aaleepy  wae 
lonscd.  The  deputies  leported  their  answer, 
and  what  lord  George  Murray  had  aaid.  The 
yrinciaal  iahabitants  were  ordered'  to  he  ga- 
thered together  immediately.  Some  fow  of 
them,  and  particularly  Mr*  Jamea  Ker,  now 
gatmhnr  of  parliament  for  the  city,  were  come, 
when  notice  was  brought,  that  the  rebels  bad 
hMke  mto  the  town,  and  made  themselrea 
nmateiv  of  it :  Which  put  an  end  to  all  tarthea 
daliheration. 

IIw  WUUam  JTorto,  one  of  the  prineipal 
^etka  of  the  city  of  Edinburgh,  deponea, 
Ihal^  on  Moudav  the  l€th  September  1745|.be 
eameto  the  Goldaroitba-hall  atfoot  three  o'elook 
in  the  afternoon;  where  he  found  the  pannel, 
•a  he  apipsomd  to  him,  in  a  Tery  great  pasaien ; 
•ame  ot  the  oounoillora  were  awnt  him,  mod 
ieveral  other  of  the  burghera  and  inhabitants 
•f  the  town.  The^leponent  went  np  to  him, 
and  naked  him  the  oecasion  of  the  diaonler  be 
aeemed  to  be  in.  The  pannel  answered,  That 
ke'  had  got  a  pafjer  into  his  handa,  which  he 
ky  no  meana  relished,  and  thought,  it  waa 
■omewbat  aeditiooa :  For  that  the  acope  of  it 
waa,  that  the  town  should  be  surrendered; 
which  he  swore  he  would  not  oanamt  to.  That, 
at  this  time,  tlie  crowd  that  waa  in  the  room 
nailed  aloud  upon  the  pannel,  to  take  the  ad- 
Kiee  of  the  ioliabitanta;  hot  he  told  them. 
Hint  h«  wettid  liateo  to  Ho  advioe  in  a  matter 
•f  thia  kind,  till  he  had  taken  the  opinion  of 
kkkr Md  betlav oonatlknii.  Bpo»wkidinn« 


reral  persona  were  aent  torall  kim^eat)r*a  ef^ 
ficera  who  nanaUy  leaided  in  Edinhnigh,  homi- 
bly  to  beg  that  they  wonU  meet  with  theaa. 
and  give  their  opinion  what  waa  proper  to  bn 
done  m  so  critical  a  jnnctnre.  That  the  nsea* 
aengers  aent,  returned  with  a  nport  that  the  j- 
were  all  gone  out  of  town.  The  pannel  there- 
fore, finding,  that  he  could  not  have  the  knp- 
pioess  of  the  coonael  of  the  civil  oficers,  waa 
reaolved  to  call  for  the  aasittanne  of  anck  of 
the  military  officers  aa  were  in  town,  nnd  tkn 
officers  of  the  volunteen.  That,  upon  mea* 
aappes  sent,  major  Thomaa  Cochran  and  eap> 
taiu  James  Murray  came  to  the  hall,  aa  alao  » 

freat  many  of  the  officers  of  the  volonleei«* 
hat,  upon  their  coming  m,  the  pannet  opened 
to  them  the  difficult  circomstancea  that  he  an4 
the  city  were  under  at  that  tiSM,  and  prayed 
their  advice.  Thntanch  of  the  officevaof  thn 
volunteera  ns  were  preeent,  deelined  giving  an^ 
advice,  eicept  Mr.  Joiepli  WiUtaianon ;  wM 
aaid.  That,  from  the  beginning,  he  vma  de- 
termined to  stand  to  the  defence  of  the  city  fn 
the  laat  drop  of  bis  blood;  but  that  he  wan 
sorry  to  say,  that  he  foand  some  aherationn 
upon  the  apirile  of  the  people:  For  that,  in 
the  company  in  which  he  waa  an  officer,  them 
waa  not  above  aix  or  aeven  of  the  vokintaera  of 
that  company  eould  befonnd;  That  the  pan« 
nel  did,  upon  thia  oeoaaien,  warasly  exhort  tkn 
people  that  were  about  kirn,  to  atand  to  tkn 
defence  of  the  eity,  repreaenting  the  ezpencn 
they  had  already  laid  out  in  order  to  the  de- 
ienoe  of  the  city;  and  that  they  had  ktely 
plighted  their  faith  to  hia  majesty,  that  they 
would,  to- the  utesoat,  atand  for  the  auppevt  of 
hia  peraon  and  goveniment,  and  for  the  de-^ 
fence  of  the  town.  The  pannel  then  nddieeaed 
himself  tamigor  Goohran  and  eaptain  Momay, 
•who  were  the  only  two  of  the  militnry  tknl 
eould  be  found ;  and  told  them,  that  their  nd- 
vioe  waa  necessary  in  n  nsatter  of  thia  kind^ 
bennuae  of  their  knowledge  and  earperiencd  m 
these  matters.  To  which  captam  Hniray  ro»> 
plied,  that  be  regretted  estremely  the  unhappy 
situation  of  affairs  in  general,  and  the  onnnel'n 
case  in  partienlar  ;  that  he  pitied  him,  beaauon 
he  forcaew  that  the  deotsion  of  thia  important 
question  would  chiefly  lie-  upon  him ;.  nnd 
added,,  that  if  the  traincd-bnnda  and  volnnteem 
did  not  atand  to  their  arms  iu  the  defence  of  thn 
town*  it  waa  a  matter  of  the  grepteat*  nanae 
qnence,  that  the  arma  delivered  out  bgr  tkn 
government  should  not  br  suffiived  to  fall  ini^ 
the  hnnde  of  the  rebela^  And  then,  tnmlnff 
about  to  the  deponent,  said,  with  an  oatki  B 
they  do,  some  people  mny  come  to  bantf  for 
it.  That  bailie  Baird  offered  hia  opimon^ 
which 'waa,  that  he  thought  the  town  not  lenn* 
ble;  a»  did  Mr.  Thomas  l>oiMhia,  and  aaveral 
othera.  But  prineipHl-Wiahart,  and  name  Aa^ 
mnre,  wetwof  a^iffiirent opinion;  Whereopoar 
thn  principal'  said.  None  hot  Jacakitsn  w<mli 
be  for  aurrendering  the  town.  Then*  anauad  m 
lend  cry  from  many,  thai  the  opinkm  of  tk# 
mkiMtantarimttld  be  taken ;  ani,  foi>  tkntnndt 
it^waft  piO|pgHl4aa4fnnni  tiMteJM«ir€lM«0ht 
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Isle ;  whtra  thej  leowpilioffiy  ««■!:  B«l»  la 
Ibflir  way  ta  th«  New  Kirk  ltle«  there  w^re 
hHi4  oriet  from  ell  oenieray  not  lo  eipeee  the 
ckv  to  the  fvry  of  the  rebde.  While  the  pen* 
Btl  was  in  the  nidetof  the  erewil,  ihtfe  otme 
a  geatiemaa  oa  honehaek,  who  eaid,  He 
wanted  to  apeak  to  the  panoel ;  and  accord- 
io|f ly  tpeke  to  him  to  this  eifeet :  •«  That  lieo- 
teoant'Colonel  Whitney  had  eent  him  back 
to  bring  away  the  diaMons'  baggage  that  was 
left  in  town ;  for  that  the  dragoons  were 
OD  their  way  to  Haddington.*'  That  the  de- 
fionent  did  not  go  ia  at  that  time  to  the  New 
Cbaich  Isle,  baring  gone  to  refresh  bissself 
wiih  a  Uttle  coffee  ;  and,  when  afterwarde  he 
attempted  to  go  in,  he  found  the  New  Church 
Iste  so  ebop-UiJl  of  people,  that  he  ooald  not 

Eut  in  his  bead.    He  th^n  went  towards  the 
iross,  wheie  be  met'with  bailie  James  Stewart, 
one  of  the  officers  of  the  volunteers,  and  se- 
veral private  volunteers  along  with  them.  That 
be  hao  in  his  hands  a  kev»  or  two  keys ;  which 
made  the  d^nent  ask  him,  What  be  meant  f 
And  where  he  was  going?   Who  replied,  He 
was  going  to  give  up  his  chaige  with  the  keys 
of  the  Ntftkerfidw  nort ;  for  he  Ibnnd  that  this 
thing  would  not  do.    That  thereafter  the  de- 
ponent went  to   the  Qoldsaoiths-halK  whero, 
tke  meetisff  in  the  New  Church  lale  having 
hoeii  dissolved,  he  found  the  pannel,  and  a 
great  many  of  the  council  and  iahaUtants  of 
Ibe  town,  who  wM-e  in  a  diapute,  whether  a 
loiter,  that  bad  been  given  In  the  New  Church 
lele,  said  to  have  been  subscribed  by  the  lender 
of  the  rebels,  should  be  roul,  or  not  f    The 
Mnnel  argued.  That  the  reading  of  such  a 
Wnsr  was  at  least  bordering  very  near  upon 
treason ;  more  especially  if  it  produced  an  an- 
swer.   Upon  the  other  nand,  some  of  the  in- 
kabitants  urged,  That  it  was  proper  the  con- 
lonts  of  it  should  be  known,  and  they  might 
afterwards  consider  what  was  proper  to  he  done 
on  it    That  the  pannel  upon  this  said.  It  was 
iiB)>roper  for  them  to  come  to  any  reeoHtlran, 
Hiitil,  at  least,  thev  had  taken  the  opinion  of 
their  assessors ;  who  were  sent  for ;  but  none 
of  them  were  found,  excepting  Mr.  Patrick 
Haldane.    To  whom  the  pannel  represented, 
they  were  under  a  difficulty  with  regard  to  a 
fetter  signed  Charles  P.  R. ;  that  they  wanted 
to  be  advised.  Whether  it  should  be  lead  ?  And, 
if  read,  Whether  it  should  be  answered  f  And 
what  answer  sboukl  be  given?  To  which  Mr. 
Haldane  replied,  It  was  a  matter  of  too  high  a 
nature  for  him  j  aftd  therefore  he  would  give 
no  advice  upon  it^    And  upon  an  interrogatory 
put  to  the  dejionent  for  the  pursuer,  Whether 
the  first  mention  of  the  letter's  beioff  signed 
as  aforesaid,  was  not  on  occasion  of  Mr.  Hal- 
dene's  putting  a  question  to  William  Hender- 
son (in   whose  hands  the  letter  was),  Who 
signed  it  ?  The  deponent,  on  leeoHeolion,  says, 
That  he  believes  it  was  so.    Depones,  That, 
hefore  the  pannel  went  to  the  New  Church  Isle, 
Mr«  Groset  came  to  the  Goldsmiths-hall,-  and 
nepresented.  That  he  had  a  message  from 
Lord  AdvoeM*,  and  Lsrd  Justwo-i^lerk,  to  let 


the  pannel  know,  That,  tf  he  would  giveordefu 
for  100  dragoona  to  enter  the  city,  they  should 
be  forthwith  sent.    That  the  pannel  to  this  i^ 
plied,  That  he  conhl  give  no  orders,  becauso 
he  had  no  power  over  them :  that  be  was  a 
little  surprised  with  the  messsge,  afWr  what 
had  happened  in  a  council  of  war  held  the 
ether  night  in  Lord  Justice- Clerk's  house; 
where  it  vras  eondoded  not  to  be  for  hie  ma-> 
jeaty 'a  service  that  sny  of  the  dragoons  should 
enter  the  dty,  or  wonis  to  that  purpose  ;  hot 
that,  if  they  were  of  opinbn,  that  it  was  fur 
hie   maiesty'a  service,    aad  should  order   a 
hondied  dragoons,  or  more,  he  would  receive 
them,  and  m^ethem  very  welcome,  and  give 
them  all  the  assistance  be  could  in  defence  of 
the  city.    That  Mr.  Oreaet  kisisted  the  an* 
swer  sbf»uld  be  taken  down  and  given  in  writ« 
ing;   which  was  accordingly  done;  and  the 
deponent  thinks  it  was  to  tlie  above  purpose* 
I>epones,  That,  while  he  was  in  the  Ool^ 
smiths- ball,  after  the  meeting  had  come  from 
the  New  Church  Isle  to  that  place,  he  thinka 
about  the  hour  of  six,  or  after  it,  a  aeijeant 
from  the  castle  came  in,  and  told  the  pannel, 
be  was  sent  by  gen.  Goeet,  in  order  to  neil  np 
the  cannon,  if  bo  would  permit  them  eo  to  do. 
To  which  the  pannel  answered,  that  aH  autho* 
rity  was  wrssted  oat  of  his  hands ;   but  that 
gen.  Guest  might  do  what  he  thought  wse  best 
for  his  awjesty 'a  interest  or  service ;  and  said. 
That  the  town-officers  would  shew  them  where 
the  cannon  were.    Depones,  That,  after  thn 
meetinffhad  left  theGoldsmitbs«hall,  and  gene 
to  the  Laigh  council- house,  the  de^nent  went 
in  to  them ;  whei^hesaw  two  ministers  of  thn 
city,  who  were  reasoning  about  the  sorveader 
of  tl^ town;  and  declared,  that,  as  things  now 
stood,  the  defonce  seemed  imnractical>le:  and, 
while  this  was  the  subfect  of  their  discobrse, 
Mr.  Groset  came  in,  and  produced  to  them 
one  letter  aigned,  but  directed  to  nobody,  and 
another  letter  abo  diieoted  to  nobotiy,  and  un- 
signed: the  first  of  the  letters  importing,  that 
the  troops  had  that  night  boded  at  Dunbar; 
and  the  other,  that  the  fleet  had  been  seen  off 
the  May,  and  wonU  land  that  night  at  Duabar. 
Upon  which  the  pannel  exfiressed  great  satin* 
footion;  and  said,  That,  aa  long  as  there  waa 
any  prospect  for  defending  the  town,  be  would 
not  be  for  giving  it  up :  but  then  it  occurred  to 
him,  that  tho  volunteers  had  delivered  up  their 
arms,  and  it  would  be  difficult  to  get  them 
again  into  tkeir  hands ;  and  that  there  was  no 
prospect  of  getting  any   drsgooos.     Upon 
which  a  deputation  was  made  by  the  meeting 
to  provoet  Couttsand  Mr.  Lindsay,  to  go  along 
with  Mr.  Groset  to  the  general,  to  try  if  he 
woukl  giee  orders  for  bringing  any  dragoona 
into  the  town,  and  deliver  arms  to  tlie  volun- 
teers.   That,  after  they  waited  upon  tHe  gene- 
ral, the  report  made  by  Mr.  Groset,  was,  That 
be  would  go  and  bring  in  the  dragoons ;  and . 
laying  hold  of  provost  Drummoud,  they  both 
went  out.    Upon  an  interrogatory,  the  depo* 
nent  recolleefes,  that  this  ofier  ol  Mr.  GrosetV 
.  was  iamedialsly  aftec  Iho  mimsten  had  givw 
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their  opioion  m  above.    However,  Mr.  Contts 
repohed  to  the  meetiD^,  that  no  drafl^na  could 
be  /apared  to  enter  the  city,  aince  there  waa  a 
prospect  of  sir   John  Cope*  with   hia  troopa 
landing;   because  they  would  be  of  much 
more  service  joined  to  the  foot  that  waa  with 
air  John  :  and  as  to  tlie  armsi  reported,  That 
ihere  was  no  reason  to  hope  they  would  be  de- 
iivered  out,  till  it  appeared  that  the  volunteers 
were  more  stable  in  their  resolution  of  defend* 
ing  the  city.    And  deponea,  that  when  provost 
Drummund,  aa  he  thinks,  bad  proposed  to  ring 
the  fire^bell,  to  convocate  the  volunteers,  it  was 
opposed  by  dean  of  guild  Hathom,  for  this 
reason,  that  this  signal  might  be  understood 
by  the  enemy,  and  provoke  4bem  to  use  the 
deputies  ill.    Depones,  That  pretty  late  in  the 
evening  of  that  day,  he  was  present  in  the 
Laigh  council-house;  when  he  heard  some 
people  in  that  meeting  talking  of  a  message  to 
be  sent   to  general  Preaton ;  and  that   Mr. 
Lauder  was  the  man  to  be  named  for  that  pur- 
pose.   What  the  roeasaffe.  was  he  was  to  be 
sent  on,  the  deponent  did  not  then  know ;  but 
beard  them  assign  for  a  reason  af  the  choice 
of  Mr.  Lauder  to  be  sent  to  the  castle,  that  he 
was  a  near  relation  of  general  Preaton's.    That 
the  pannel,  and  aome  people  about  him,  were 
the  persons  he  observed  busied  about  the  send- 
ing of  Mr.  Lauder  to  the  castle :  and  when  the 
deponent  waa,  from  curioaity,  asking,  What 
the  nature  of  the  measage  was?  He  waa  an- 
awered,  That  it  was  improper  at  that  time  to 
communicate  it  to  any  person :  but,  when  Mr. 
Lauder  returned  from  the  castle,  upon  the  de- 
ponent's asking  him  what  errand  he  went  upon, 
lit  told  him,  That  it  was  to  prevail  upon  ge- 
neral Preston,  to  send  down  a  party  to  bring  up 
the  city-arms ;  which  he  would  not  comply 
with.    Depones,  That  upon  Saturday  the  14th 
of  the  foresaid  month,  the  deponent,  with  pro- 
Toat  Coutta,  and  Mr.  Hathorn,  accompanied 
the  pannel  while  he  went  round  the  walls  to 
visit  the  works  that  were  carrying  on.    That, 
where  he  observed  the  workmen  diligent,  he 
encouraged  them,  and  told  them,  they  should 
be  very  well  rewarded  if  they  were  diligent ; 
and  where^  he  observed  any  of  them  that  be 
■nspected  to  trifle  with  their  work,  he  chid  and 
checked  them ;  and  told  them,  they  should 
be  paid  accordingly.    That,  upon  another  oc- 
caaian,  when  comp)ainta  were  made,  that  ma- 
terials were  wanting  for  carrying  on  the  work, 
(whether  it  was  the  same  day  the  walls  were 
viaited  aa  aforesaid,  the  deponent  cannot  be 
positive,  nor  what  day  it  was,  but  that  it  waa 
in  the  period  of  time  when  the  city- walla  and 
the  town  were  to  be  put  in  a  proper  posture  of 
defence  against  the  rebels),  he  waa  present 
when  the   lord  Somerville   and  the    pannel 
joined  aa  juatices  of  the  peace,  in  granting  a 
press- warrant  for  procuring  men  and  horses 
K>r  carrying  the  materials,  and  tbrwarding  the 
work.     And,  upon  an  interrogatory  by  the 
prosecutor,  Wheilier  the  deponent  hao  ever 
related  to  any  person  whataomever  this  cir- 
^amataooe  of  the  meMftge  aent  by  Mr,  Laadefy 


at  any  time  aince  the  year  1745t  down  to  this 
day  f  And  being  at  tne  aame  time  desired  to 
recollect  himself,  and  name  any  one  to  whom 
he  bad  told  it ;  the  deponent  saya.  That  he 
verily  beKevea  be  liad  made  mention  of  it  to 
aeveral  persons;  but  until  it  came  lo  be  a  aob- 
ject  to  be  spoken  of  in  this  prooecution,  be 
could  not  with  certainty  tay  who  the  paiticular 
persona  were :  but  he  condeacenda  on  two  dif* 
fereut  persons,  Mr.  Ninian  Guningham,  writer, 
and  Mr.  George  Dunbar,  mercbant,  to  whom 
he  mentioned  this,  particularly  about  a  fort- 
night ago ;  neither  doea  he  call  to  mind  the 
names  of  any  of  the  persons  who  were  whia* 
pering  with  the  Provost,  When  the  measage 
was  said  to  have  been  aent  op  by  Mr.  Laoikr 
at  this  distance  of  time ;  but  that  the  two  mi* 
nisters  he  refera  to  in  the  former  part  of  his 
deposition,  were,  Mr.  Aleiaader  Webater  and 
Mr.  Patrick  Cuming.- 

III.  William  MacghU,  mercbant  in  JEdm* 
burgh,  depones,  That  he  ja  une  of  those  who 
signed  the  petition  or  representation  which  was 
given  in  to  the  pannel,  marked  N°  8,  of  the  List 
of  writings  subjoined  to  the  criminal  letters. 
That  he  waapreaeot  when  the  said  petition  was 
delivered  to  the  pannel,  which  was  just  at  tho 
door  or  entry  to  the  Goldsmiths- hall :  that  he 
seemed  to  be  in  a  very  great  paasion  about  it ; 
and,  turning  about  in  an  an^ry  manner,  when 
be  had  got  up  to  the  said  nail,  aaid  to  thoae 
who  presented  it,  '*  What  do  you  mean  ?  Do 
you  think  by  numbers  to  force  me  to  grant  tho 
desire  of  your  petition  ?"  And  with  that  forced 
to  the  door,  and  turned  the  deponent  down  tho 
atairs.  And  that  this  happened  in  the  after- 
noon of  the  16tb  September,  1745. 

IV.  Francit  Kempiie^  merchant  in  Edin- 
burgh, depones,  That  he  was  present  on  the  af- 
ternoon of  the  idth  September  1745,  when  tho 
representation,  marked  N"  8,  of  the  list  of 
Writinga  subjoined  to  the  criminal  letters,  waa 
presented  to  the  pannel  in  the  entry  to  the 
Goldsmitiis-hall.  That  the  pannel  waa  very 
much  offended  with  the  said  representation, 
and  said,  "  What !  do  you  think  to  cram  your 
petition  down  my  throat  by  numbera  ?" 

V.  Thomas  'Cochran^  esq.  one  of  the  com* 
missioners  of  excise,  depones,  That,  upon  the 
15th  of  September,  1745,  he  was  with  briga- 
dier Fowke,  and  several  others,  in  tho  Lord 
Juatice-Clerk*s  house,  where  the  brigadier  pro* 
posed  bringing  in  hia  dragoons  to  the  town  of 
Edinburgh:  but  this  the  deponent  ai^goed 
against,  aa  being  a  thing  altogether  improper, 
considering  the  narrow  and  long  lanea  that 
lead  to  all  the  ports  of  the  town.  That  the 
brigadier  atill  persisted  in  thinking,  that  the 
design  was  irery  right ;  and  that  he  could  force 
hia  way  out  at  any  one  of  the  gates  he  pleased. 
However,  there  was  no  fixml  resolution  of 
bringing  the  dragoona  to  the  town,  so  long  aa 
the  deponent  remained  in  Lord  Justice-Clerk's 
houae.    Depones,  that  after  the  deponeol  weal 
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from  Lord  ^dftiee-Clerk's,  he  went  to  the 
meeting  of  loaie  gentlemen  in  Mrs.  Clarke's 
house,  where  captain  James  Murray,  the 
paunel,  and  a  ffreat  many  othen  were ;  and 
th^re  they  made  a  disposition  of  the  tieveral 
.  eorps  of  armed  men,  into  the  different  parts  of 
the  town :  and  the  deponent  heard  the  pannei 
|lft?e  bis  directions  or  orders  agreeable  to  the 
dispositions  then  made.  Depones,  That,  upon 
the  afiternoon  of  Monday  the  16th  September, 
the  deponent  meeting  capt.  Murray,  he  was 
told.  That  the  pannei  sent  for  them  both  to 
come  to  htm  to  the  Goldsmiths-hall ;  where 
they  both  accord tnglv  went.    And,  upon  their 

Sing  in,  the  pannei  desireil,  first,  That  capt. 
array  would  give  his  opinion,  which  he  ac- 
cordingly did :  and  afterwards  desired  the  de- 
ponent might  do  the  same,  which  he  also  did ; 
and  which  was  to  this  purpose,  That  it  was  the 
duty  of  every  one  to  defend  the  city  as  long  as 
they  could  ;  and  If  there  was  a  necessity  for 
their  surrendering,  then  they  ought  to  take 
care,  that  the  king's  arms  should  not  fall  into 
the  hands  of  the  rebels.  And  being  interro- 
ffate.  If  he  took  any  notice  of  the  arms  which 
belonged  in  property  to  the  town  ?  Denones, 
He  did  not,  for  this  reason;  that  he  knew, 
when  the  town- guard  marched  out  that  day, 
as  he  thinks,  the  officers  would  not  accept  of 
them' to  do  duty  with,  as  knowing  them  to  be 
altogether  insufficient;  and,  for  that  reason, 
they  had  a  new  set  delivered  to  them.  And 
further,  he  gave  advice  at  the  above  meeting, 
that  in  case  the  town  was  pushed,  and  obliged 
to  surrender,  and  tliose  who  had  the  king's 
arms  had  not  time  nor  access  to  deliver  them 
into  the  castle,  that  then  thev  should  break 
^hem«  rather  than  let  them  fall  into  the  hands 
of  the  rebels.  And  depones,  That  the  pannei, 
upon  hearing  capt.  Murray's  and  the  depo- 
nent's opinion,  said  to  the  meeting,  **  I  want, 
gentlemen,  that  you  should  also  give  me  your 
opinion ;  for  it  is  by  your  opinion  I  am  to 'con- 
duct myself:  and  if  you  come  to  a  resolution 
of  defending  the  town,  I  will  ^  wherever  the 
danger  is  greatest,  and  defend  it  to  the  last." 

VI.  David  Bairiy  merchant,  and  late  one 
of  the  bailies  of  Edinburgh,  depones,  That, 
upon  the  ailemoon  of  Monday  the  16th  of  Sep- 
tember 1745,  he  was  in  the  Goldsmltbs'-hall 
with  Mie  pftnooli  and  a  great  many  other  inha- 
bitants of  the  town  of  Edinburgh.  That  while 
Jie  was  there,  Mr.  Groset  cftme  in  with  a  mes- 
.sagefrom  the  Lord  Advocate  and  Lord  Justice- 
Clerk,  making  offer  of  40  or  50  dragoons  to  the 
pannei  for  the  defence  of  the  town,  in  case  he 
thought  fit  to  accept  of  them.  The  pannel's 
answer  to  this  proposal  was.  That  he  #ould 
neither  desire  nor  give  orders  for  them  ;  but, 
if  they  came,  they  should  be  welcome :  for,  if 
any  accident  happened  to  the  king's  troops, 
they,  and,  not  he,  should  be  answerable  for  it. 
And  the  deponent,  upon  hearing  of  the  small 
number  that  was  proposed  to  be  sent,  said, 
What  did  40  or  50  signif;^  ?  If  they  sent  the 
whole,  it  would  be  something ;  but  the  sending 
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such  a  mall  number,  could  be  to  no  other  pur* 
pose,  than  having  their  throats  cut,  and  tba 
bouses  and  shops  plundered.  That  Mr.  Grosel 
insisted  for  an  answer  in  writing,  which  tha 
pannei  complied  with,  by  giving  him  a  letter 
to  the  Lord  Advocate  and  Lord  Justice- Clerk* 
Depones,  That,  while  the  deponent  was  in  tha 
Goldsmiths'- hall,  he  stood  up,  and  spoke  to  the 
pannei,  and  told.  That  he  appeared  there,  net 
only  for  himself,  but  for  several  hundreds  of 
the  inhabitants,  whose  all  was  at  stake,  and 
whose  wives  and  children  were  in  tears ;  and 
demanded,  that  the  pannei  would  give  the  in- 
habitants a  hearing  before  he  came  to  any  re- 
solution for  detending  the  town ;  which,  after 
some  little  time,  was  agreed  to ;  aud  that  the 
inhabitants  were  to  meet  in  the  New  Church 
Isle  about  six  o'clock  that  night ;  and  that  tha 
fire- bell  shonid  be  rung  for  convocating  tha 
meeting.  That  the  deponent,  having-  come  to 
that  meeting,  the  pannei  said,  That  he  was 
sorry  for  the  occasion  of  callhqf  the  inhabitants 
together ;  but,  as  the  rebels  were  then  coma 
near  the  town,  he  wanted  to  have  their  opinion 
bow  he  shonid  behave,  ha  himself  being  willing 
to  hazard  his  life  and  fortune  in  the  defence  of 
the  town.  •  To  which  severais  answered.  That 
they  would  stand  by  his  lordship  :  but  that,  as 
the  dragoons  had  been  seen  running  away,  and 
the  inhabitants  altogether  dispirited,  they 
thought  it  more  adviseable  to  make  the  best 
terms  thev  could ;  and  all  agreed,  with  an  ex- 
ception of  one  or  two,  not  to  defend  the  town. 
And,  being  interrogate,  Whether  the  meeting 
in  the  New  Church  Isle  consisted  of  peopla 
well-affected  to  tbe  government,  and  of  rank 
and  substance  in  the  town  ?  Depones,  That  ha 
thinks  they  were ;  and  that  Mr.  Clarkson  and 
Mr.  Keir,  baxters,  Mr.  Thomas  Dundas,  mer- 
chant, and  several  others^  such  as  these,  wera 
there.  And,  while  the  deponent  was  there,  ha 
saw  bailie  Stewart  come  in,  and  deliver  up  tha 
keys  of  the  Netherbow- port;  and  he  was  de- 
sired b^  the  pannei  to  stay ;  but  he  would  not. 
That  sir  George  Preston  came  there,  and  told» 
That  he  and  his  company  had  been  delivering 
their  arms  into  the  castle ;  and  that  Mr.  Glen» 
nunister,  came  there,  and  said.  He  was  obliged 
to  go  away ;  and  that  a  fourth  gentleman  came 
there,  and  said.  He  was  obliged  to  go  and  sea 
to  his  own  safety* 

VII.  Walter  Hamtltm  of  West-port,  ona 
of  the  captain-lieutenants  of  the  city-guard  of 
jBdinburgh,  depones.  That,  on  Sunday  the  15th 
September  1745,  he  marched  out  with  tha 
city-guard  to  sustain  the  two  regiments  of  dra- 
goons: and  when  the  city-guard  was  march- 
ing betwixt  Colt-bridge  and  Bruce- hill,  ha 
thinks,  but  is  not  positive^  that  there  was  soma 
stop ;  but  does  not  remeinber  by  whom.  Hew- 
ever,  this,  upon  recollection,  he  remembers  ta 
have  heard.  That  orders  were  given  by  tha 
pannei  to  the  cHy-guard  to  take  their  directions 
and  orders  from  the  commanding  officer  of  his 
majesty's  troo|)s.  Depones,  That  be  bad  no 
particular  access  to  examine  the  sonditionaf 
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tlie  cHj-trmt;  but  he  has  beard,  thit  tUey 
were  of  little  value,  atnd  unfit  for  terrioe:  aucl 
this  he  lias  iicard  frdm  tbeioldiere  in  the  town« 
guard  who  ate  under  the  deponent's  eommaod^. 
And  further  9ays,  That  when  the  rebels  made 
themselves  masters  of  the  cHr- guard,  the  sol- 
dwTB  had  been  so  hsrrasspd  with  extraordinary 
du^all  the  preceding  week,  and  by  betng 
onder  arms  for  three  £ys  before^  alongtt  and 
iritb  the  dragoons,  that  Ihey  were  hardly  fit  to 
do  any  duty. 

VUI.  George  JUttdsayf  depote>town-e1erk 
of  Edinburgh,  depones,  Th«t  he  oommonly 
attends  the  magistrates  as  a  clerk.  That  he 
was  present  whra  applieation  was  made  to  the 
pannd  and  the  magistrates  for  putting  the  town 
m  a  postiire  of  defence ;  and  was  also  present 
when  partictibir  directions  were  given  by  the 
jpannel  and  the  other  magistrates  for  carry- 
ing into  execution  the  general  scheme  for  de- 
fcndm^  the  tow*.  And  particularly  knows, 
that  directions  were  given  by  the  pannel  and 
the  other  magittvAtes,  that  the  wonc  ahould-be 
carried  on  without  intemission  night  and  day, 
Sundays  not  exceptnd ;  and  warrants  were 
granted  to  imppess  labourers  and  carts :  and 
when  ooaiplamts  were  made,  that  the  work 
WIS  not  goioff  so  speedily  on  as  the  natoreof  the 
case  reouired,  some  of  the  tradesmen  were  sent 
for  by  the  pannel,  and  challenged  for  not  doing 
cat  the  work  they  had  nndertoken ;  and  some 
of  them  having  comphdaed,  that  they  wanted 
labourers,  fresh  warrants  were  iigneif  for  im- 
fressiog  them.  'Depones,  That  about  the 
latter  end  of  August  1745,  the  pannel  signed 
aeveral  letters  to  the  oeighbonring  minraters 
and  magistrates,  and,  as  the  deponeat  thinks, 
about  13  or  14  in  number,  desiring  that  they 
would  send  notice,  by  express  on  horsebaek, 
when  they  saw  any  body  or  company  of  armed 
naen  marching  towasdB  the  city  of  Ediiiburgh. 
Depones,  That  the  deponent  came  into  the 
OoMsmiths'-hall  on  the  forenoon  of  Soi|day 
the  15th  SepteiDber  1745,  where  he  saw  Mr. 
flope^  Weir  talking  iHth  the  pannel.  Thai  the 
deponent  understood,  that  Mr.  Hope  had' come 
fh>m  general  Guest,  to  acquaint  the  pannel, 
that  a  proposal  had  been  made  to  hiin,  that  350 
of  the  volunteers  were  to  go  to  the  Colt-bridge 
to  support  the  dragoons ;  and  to  deiire  the  pan- 
nel, that  50  of  the  town-guard  should  go  aloog 
with  them.  Depones,  That  the  pannel,  at  ^rst 
hearing  of  this,  doubted  how  for  he  could  send 
the  guard  out  of  the  city  ;  and  said.  That  that 
corps  were  more  to  be  depended  upon  than  the 
trained-bands.  Upon  which  the  oeponent  told 
the  pannel.  That,  by  the  act  of  parliament 
constituting  the  guard,  he  was  allowed  to  send 
them  a  mile  from  the  city.  And  then  Mr. 
Bailtie,  one  of  the  magistratea  at  that  time, 
iNud,  That  if  the  volunteers  were  willing  to 
go  out  to  assist  the  dragoons,  the  city-  guard 
could  not  be  better  empltiyed  than  to  go  along 
with^them,  as  it  might  have  the  desired  effect 
of  obstructing  the  rebels  passage  to  Etlin- 
hurgh :    or  words  to    that  purpose,     Upob 


whteh  the  pannd  said.  <<  You  are  in  the  rights 
Mr.  Baillie :  In  place  of  50,  the  whole  gmutl 
shall  go,  and  so  omuit  of  the  new«>raiaed  regi- 
ment as  are  levied.''    And  orders  were  giveoy 
and  they  marched  out  accordingly.    Depones, 
That,  upon  the  14tb,the  pannel  signed  an  order 
for  briogidg  into  the  towa  all  the  ladden,  am^* 
munition  and  arms  that  conld  be  found  in  the 
suburbs ;  and  the  same  was  given  to  an  oflicer 
who  brought  in  several  arms.    Depones,  That 
when  sir  Robert  Dickson's  volunteers  came  to 
towa,  thev  were  ordered  to  one  of  the  Kirks; 
and  bread  and  ale  was  given  to  them  by  order 
of  some  of  the  magistrates.    That  when  th« 
pannel  came  to  the  Goldsmiths'-hall,  the  depo- 
nent acouainted  him  of  It ;  who  said,  it  vraa 
Tcry  well ;  and  he  hoped,  they  had  got  it  sooo 
enough.    Depones,.  That,  upon  Sunday's  evcD- 
ing,  3ie  deponent  understood,  that  the  pttmel 
was  in  Mrs.  Clarke's,  with  some  of  the  cap* 
tains  of  the  volunteers^  who  u^e  employed  to 
making  dispositions  for  those  who  were  lo  de- 
fond  the  oty,  in  case  of  any  attack.    Tliat, 
about  twelve  o'clock,  he  came  to  the  GoM-» 
smiths'-hall,  and  said,  he  was  to  go  Ibe  grand 
round;   and  returned  therefirom.  about  four 
o'clock.    Depones,  That  Mr.  Powkes  came  in 
to  the  pannel,  upon  Mondaythe  16th in  thv 
morning,  and  said  to  him,  That  aa  the  dra- 
goons at  Coratorphb  had  beea  undor  ansa  all 
night,  they  would  ^freatly  stand  in  need  of  soma 
meat ;  and  desired  itohould  be  piwvided.  That, 
in  consequence  thereof,  some  of  the  magiBttatea 
sent  to  a  butcher  to  provide  beef;  wmch  ws* 
provided,  aod,  bv  order  of  the  magistnleB| 
boiled  in  the  dilbrent  tavefaa  of  the  towa. 
Depones,   That,  upon   Monday  eveniag,  tlm 
deponent  was  in  the  Goldsmitha'-hali,  whea  Mr. 
GriiBth  and  a  seijeant  came  foom  the  castle  at 
different  times  from  general  Guest,  deaiikigilia 
paaael  to  give  orders  for  spiking  the  oanaon  oft 
the  walls.     To>  which  tba  paaael  answered. 
That  he  could  give  them  no  orders ;  but  that 
die  general  mi^  give  orders  for  so  doing,  for 
there  was  nobtray  to  obstruct  them. 


IX.  John  Yet (8,  merchant^  and  late  one  of 
the  bailies  of  Edinburgh,  depones.  That,  upon 
the  al\emoon  of  Monday  the  16Ui  8eptemb«- 
1745,s  as  tbetf^  vras  a  great  stir  ia  the  town, 
upon  account  of  the  dragoons  goidg  feaatwaid 
in  great  hafrte,  the  deponent  and  the  pannel 
went  to  see  the  West* port  shut ;  whicn  was 
accord  ingHr  done ;  anu  a  party  of  the  city, 
guard  and  trained-bands  were  posted  there. 
That  the  deponent  weiit  from  the  Weat-poit  to 
Bristow-port,  and  found  it  shut;  and  afle^ 
wards  went  to  Goldemiths'-hail.  Ah  he  caaie 
from  Bristow-port  to  Goldsmitbs'-haH,  the  pes* 
pie  on  the  streets  were  calling  after  htm,  Why 
would  the  magistrates  pretend  to  defoad  tliia 
city,  when  the  d^i^rinB  had  grone  eastward  ? 
He  found  in  the  Goldsmiths'-hall  the  pannel, 
several  of  the  magistrates  and  coancili  and  a 
great  crowd  of  the  inhabitants,  who  were  ay** 
iog  out  against  any  attempt  lodi;fond  the  ftaara. 
siace  the  dragooos  had  gone  aw«y  and  Ml 
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them*  Thtl  tlie  orowd  and  press  was  ao  grreat 
thert ,  that  ii  was  resolved  to  remove  to  the  Nevr 
Cborcb  Isle ;  and,  wbeo  they  came  there,  the 
deponent  observed  a  very  great  crowd  of  tbe 
inuabitaota  and  burgesses  ;  to  wbom  tbe  pan- 
sel  addressed  himself,  saying,  That,  as  hither* 
totbey  had  made  a  nohle  stand  for  tbe  defence 
of  the  city,  he  hoped  thev  woold  not  now  give 
il  up :  and,  as  for  bimsell;  he  should  be  the  first 

3ian  that  would  mount  the  walls,  in  case  of 
anger.  That,  nevertheless,  the  deponent  did 
not  observe,  that  the  pannefs  words  made  any 
great  impression  upon  the  audience ;  for  the 
generality  of  them  continued  to  declare  their 
sentiments  against  defending  tbe  town ;  and 
«  few  only  spoke  to  tbe  contrary*  And  being 
iDterrogate,  If  the  deponent  was.  acquainted 
with  all,  or  a  great  many  of  the  people  he  saw 
there  ^  says,  That  he  w^s  not  acquainted  with 
Ihem  all;  but  that  be  knew  a  great  many  of 
them,  whom  he  always  looked  upon  as  people 
velUafiected ;  and  some  of  them  were  people  of 
good  credit  and  substance  in  the  city,  and 
othen  of  them  not.  Depones,  That  he  knew 
there  were  two  deputations  sent  to  the  camp  of 
the  rebels ;  and  he  himself  was  one  of  the  de- 
puties ;  and  that  the  great  scope  of  the  depu« 
tations  was,  to  gain  time,  aoiong  other  things, 
with  a  view  of  eonsultinff  with  uie  inhabitants, 
what  was  proper  lo  be  dope.  That,  as  he  re- 
Innied  with  the  first  depntalkw,  he  met  with 
some  one  or  other,  whose  name  he  does  net 
remember,  who  tokl  hun,  That  bailie  Mansfiehl 
had  been  dispatched  afler  him,  apon  aa  infer* 
mation  laid  before  the  pannel  and  magiatratei, 
by  Mr.  Qroset,  That  sir  John  Cone,  in  all  ap- 
pesuraeee,  woold  very  soon  land;  end  that 
Uilie  NansfieU,  if  lie  had  overtaken  the 
depniiea,  was  to  have  stopped  them.  How- 
ever eooMig  tee  late,  the  depntice  retomed 
with  an  answer;  wherein,  emong  other 
tbings,  there  was  this  oondilioo,  'fiiat  the 
Fretsnder's  son  was  to  be  acknowledged  aa 
l^rince  Regent;  and,  when  thia  condition  was 
mentioned,  the  pannel  deehured,  That  it  was 
such  a  condition  as  he  neither  woohl  nor  could 
eobmit  to.  And  depones,  That,  in  his  opinion, 
Qo  n»an  in  life  conM  do  more  fbr  the  defence  .of 
tbe  eity  than  the  pannel  dU. 

X*  Hu^k  Eatkonif  merchant,  and  lale  dean 
of  gnikl  of  Edinburgh,  a  witness  Ibrmerly  ad- 
dnoed  in  this  cause  for  the  pursuer,  and  now 
adduced  and  ex^ined  for  the  pannel,  de- 
pones, That«  arier  the  pennel's  return  from 
the  New  Church  kle  to  the  GoldsmKhs'- 
ball,  in  the  afternoon  of  Monday  the  16th 
of  Sq^tember,  the  letter  from  the  Preten- 
der's son,  being  the  first  m  the  list  of  writings 
teibjoined  to  the  criminal  letters,  was  read 
poblidy  in  the  said  Goldsmiths'- hall :  and  as 
It  was  now  generally  thought,  there  was  little 
hopes  of  dmnding  the  town,  after  the  volon- 
te«;s  had  delivered  np  their  arms;*  so  there 
Was  little  said  there  about  it  Depon«,  That, 
about  the  same  time,  a  message  was  brooght  to 
the  ptnnalby  Boheii  Griffith,  desiring  an  oidsr 


&om  the  pannel  for.  nailing  up  the  cannon  that 
were  mounted  un  the  town- walls:  to  which  the 
pannel  answered.  That  he  might  nail  them  up 
if  he  pleased ;  and  a  town-officer  should  be 
sent  with  him,  to  shew  him  where  they  were. 
Depones,  That,  on  the  evening  of  the  said  16th 
of  September,  after  Mr.  Groset  had  brought 
advice  of  sir  John  Cope's  being  seen  oiT  Dun* 
bar,  he  and  provost  Drummond  went  away 
from  Goidsmiths'-hall,  in  order,  as  they  said, 
lo  briog  back  the  dragoons ;  but  they  did  not 
return.  Depones,  That  the  two  deputations 
that  were  sent  out  lo  the  camp  of  the  rebels» 
were,  in  tbe  depeneot!s  apprehension,  intended 
in  order  to  procure  a  delay,  and  to  gain  time  to 
pot  the  people  in  a  better  way,  who  were  then 
in  a  great  hurry  and  oonfusiott.  And  further 
vdepones.  That  the  pannel's  subscription  for 
mamteining  the  Edineoigh  regiment  was  90L 
per  month  ;  and  the  deponent  does  not  know 
that  any  person  subscribed  so  much. 

XL  Mr.  SjiUrt  Pringle^  advocate,  depencsi 
That,  upon  Sunday  the  15th  of  September 
1745,  be  had  been  all  morning  with  the  volun* 
teer»in  the  Colh^e-yard,  till  Mmat  ten  or  eleven 
forenoon,  after  the  dinrcbes  were  conveened; 
and  then  they  separated :  and  the  deponent 
and  bailie  Stewart  came  no  the  high-street, 
where  they  met  dean  of  guild  Allan  ;  who  in* 
formed  them  of  a  measure  that  had  been  re- 
solved  on.  That  S50  volunteers,  with  the  tewa- 
guard,  and  some  other  troops,  should  msroh 
out  with  the  dragoons,  to  support  them.  That 
baifie  Stewart  and  the  deponent  were  pretty 
much  surprised  witii  the  measure,  believing 
that  the  volnnteers  were  not  quite  fit  for.  such 
service;  and  supposing  that  the  gentlemen 
who  had  conocrlsd  that  measure  were  at  gen. 
Qoest's  hidgmg,  bailie  Stewart  and  the  depo- 
nent resolved  to  go  down  these,  and  ley  tbeur 
difficulties  before  ttieai.  That,  m  the  Cannen- 
gate,  they  net  the  pannd  and  provest  Dram- 
mond  coming  up  in  a  coach  together;  and  they 
stopped  the  coach  upon  seeing  the  deponent 
and  bailie  Stewart :  and  very  a6on  the  intended 
measure  was  spoken  of;  and  bailie  Stewart 
and  tbe  deponent  b^an  to  tell  them  their  diffi* 
cnlties;  and  provost  Drummond  said,  «*  Gen* 
tlemen,  for  God's  sakel  do  not  spoil  a  good 
messurs,''  and  desired  them  to  oome  into  the 
coach;  which  th^  did;  and  persisted  in  re*, 
pceseating  the  diffienltiee  in  executing  that 
design ;  and  the  pannel  aaid,  M  Gentlemen, 
this  IS  no.  measure  or  proposal  of  mine,  but  pre* 
oeeded  fiom  a  voluntary  offisr  of  provost  Drum- 
mond%  whioh,liesaid,  wouM  bereadiljr  agreed 
to,"  or  words  to  that  pur|ioae :  and  this  he  re» 
posted  two  or  three  times  in  their  way  coming 
up  to  town. 

* 

XII.  1Fe//er  lSco^  merchant  in  Leitb,  de* 
pones.  That,  about  two  days  before  the  rebels 
entered  the  eitv  of  Sdinbuigb,  there  came  a 
persontothe otponent  at  Uth,  with  a  letter 
from  the  pannel,  to  be*  sent  on  board  the  man 
of  war  lyug  in  the  road,  and  derired  that  the 
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Jepooent  wooM  forward  it  That  .it  was  a 
aealed  letter :  butthe  bearer  of  it  told  the  de- 
paneot,  That  the  purport  of  it  was  to  get  gim- 
Bers  to  serve  the  caonon  on  the  town -wall. 
Depooes,  That  the  depooent  forwarded  the 
letter,  as  he  was  desired  ;  aad  the  same  peraoo 
who  brought  it  to  him,  came  to  him  afterwards, 
and  told  him,  he  had  i^ot  ao  answer  to  it; 
which*,  the  deponent  thinks,  was  addressed  to 
the  pannel.  Depones,  That,  after  the  return 
of  the  foresaid  letter,  a  second  maisa^  came 
to  the  deponent,  from  the  pannel,  desinmif,  that 
a  search  might  be  made  in  Leith  for  gunners 
to  serve  the  said  cannon.  That  such  a  search 
was  made,  bnt  no  gunners  found,  except  one 
Maegill,  commander  of  a  custom- houfle*boat; 
and  be  was  sent  up  to  town« 

XIII.  William  Hendenon,  writer,  a  witness 
formerly  adduced  in  this  cause  for  the  pursuer, 
and  now  sddnced  and  examined  for  the  pannel, 
depones,  That,  upon  Sunday  the  15th  of  Sep- 
tember 1745,  the.  pannel  concurred  with  lord 
Somerrille,  in  granting  a  press -warrant  for 
pressing  men- and-  carts,  to  carry  materials  for 
repairing  the  city- walls.  Depones,  That  the 
9d  week  of  the  said  month  ot  September,  the 
pannel  granted  a  warrant  for  searching,  seising, 
and  carrying  into  the  town,  all  such  arms  and 
ladders  as  should  be  found  in  the  suburbs  ad- 
joining to  the  town.  Depones,  that,  on  Sun- 
day morning  the  15th  of  September,  the  depo- 
nent was  oidered  by  the  pannel,  to  go  to  the 
city-guard,  and  get  84  men  of  the  guardl-s»l- 
diers  and  Edinburgh  regiment,  to  assiat  Bafllie 
Bryden  in  uountinff  the  cannon  on  the  city- 
wslls.  Depones,  That,  upon  Sunday  the  15th 
Qf  September,  the  pannel,  at  the  desire  of  gen. 
Guest,  upon  being  advised  by  him,  that  S50 
volunteers  had  agreed  to  go  out  with  the  dra« 
goons  to  Corstorphin,  to  sustain  them,  ordered 
out  the  whole  men  of  the  t;ity -guard,  and  50 
men  of  the  Edinburgh  regiment,  on  the  same 
service.  That,  at  two  o'clock  afternoon,  the 
deponent  beard  Mr.  Forrest  and  bailie  Mans- 
field report  to  the  Provost,  That  they  had  deli- 
vered his  message  to  gen.  Guest,  who  saki, 
He  was  surprised  that  the  volunteers  had  not 
marched  out  with  the  dragoons ;  and,  had  he 
known  that  they  would  not,  he  should  not  have 
ordered  Hamilton's  regiment  to  decamp  from 
Leith  to  Corstorphin,  but  would  have  ordered 
Gardiner's  to  march  from  Corstorphin  to  the 
links  of  Leitb.  Upon  which  the  pannel  siud, 
**  The  blame  shall  not  lie  at  my  door ;" 
•nd  immediately  sent  the  deponent,  with 
'  orders  for  the  eity-guard,  and  the  50  of  the 
Edinbuigh  regiment,  instantly  to  join  the 
dragoons,  and  to  take  their  oidera  from  the 
commanding  officer  of  the  dragoons.  That  the 
deponent  immediately  went  out,  and  found  the 
city-guard  and  Edinburgh  regiment  in  a  field 
betwixt  the  Colt-bridge  and  Bruoe-hill,  with 
Ihenr  arms  grounded ;  and  the  deponent  told 
them  the  oiden  he  had  from  the  pannel.  De- 
pones, That  oapt.  Dalydl  then  told  the  depo- 
mm,  Thtta  seQe«it.and  16  m^  had  bceoltft 
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at  the  eonrt  of  guard ;  and  that,  if.  any  thmg 
should  happen,  it  would  be  proper  that  they 
should  be  sent  Met  them :  and,  upon  the  de« 
ponent's  reporting  this  to  the  pannel,  he  imme- 
diately ordered  the  serjeant  and  16  men  to  foU 
low  tbeir  corps ;  and  the  guard  waa  supplied 
with  98  constables.  That,  at  the  deponent's 
return  from  the  Colt4Nridge,  which  was  about 
five  at  night,  he  foond  the  pannel  in  the  Gold- 
smiths'-hall.  That,  betwixt  seven  and  eight, 
the  deponent  called  at  Lord  Justice  CleA's, 
and  was  there  told,  the  pannel  was  in  that 
house.  That,  betwixt  nine  and  ten,  he  sent  for 
the  deponent  to  Mrs.  Clarke's,  to  write  out  the 
orders  for  the  several  guards.  That  from 
thence  the  paimel  *went  to  Goldsmiths'- baH, 
and,  after  twelve  at  night,  went  the  grand 
round.  Depones,  That,  upon  Monday  about 
ten  o'clock,  a  message  came  to  the  Frovoat, 
signifying,  that  the  dragoona  wanted  provisions. 
Upon  which  the  pannel  immediateljr  aent  for 
Mr.  Steedman  vintner,  and  ordered  him  forth- 
with to  provide  as  much  beef  and  cbeeae  as 
should  be  necessary  /or  them.  That,  about 
eleven  o'clock,  col.  Clayton  came  to  the  pan- 
nel, complaining,  that  no  victuals  had  been  sent 
them.  Upon  which  the  pannel  immediately 
signed  press-warrants,  for  impressing  carts  to 
carry  out  provisions,  and  tcy  go  to  the  flesh-mar- 
ket and  cheesemongers'  shops,  and  to  take  as 
much  cheese  and  beef  as  was  necessary,  and  get 
the  beef  boiled  in  aeveral  taverns ;  and  rseom- 
mended  it  to  the  deponent  to  see  these  orders 
executed :  which  the  deponent  accordingly 
did;  and  bailie  Gavin  Hamilton  went  along 
with  him.  Depones,  That,  after  Mr.  Groset 
had,  on  Monday  evening,  l>rought  the  news  of 
sir  John  Cope's  being  seen  off  Dunbar,  and,  as 
the  deponent  thinks,  about  seven  o'clock  of  that 
evedng,  the  pannel  sent  the  deponent  to  the 
guard  at  the  Netherbow  port,  which  was  then 
a  fleijeant's  guard,  part  of  the  city-guard,  with 
orders  to  altow  noboily  logo  out  or  come  in  at 
the  port.  That  the  deponent  went  aooordingly, 
and  delivered  his  orders  to  the  serjeant  of  the 
guard,  whose  name  was  Riddel. 

XI V.  George  Lauder,  surgeon  in  Edinbnigh, 
depones,  That  on  Monday  evenin|^  the  iSth 
September  1745,  about  seven  or  eight  of  the 
clock  at  night,  (he  ia  aure  it  was  not  then  qntte 
dark,)  the  Ptrovost,  and  a  good  many  of  the 
tawn>  council,  being  then  conveened  its  the 
eoHucll-chamber,  the  IVovost,  now  pannel,  said 
to  them.  Gentlemen,  I  think  it  would  be  proper 
to  take  advice  of  the  officers  of  the  castle,  or  to 
let  the  officers  of  the  castle  know  the  sitnation 
we  are  in  by  the  letter  we  have  received  firom 
the  rebris'  oamp,  threateniogmililary  exeeation 
in  case  we  should  put  out  of  the  iway  anv  of 
our  arms  or  military  stores,  and  to  see  if  ibey 
shall  thbk  proper  to  do  any  thing.  Upon 
which  one  in  the  company  said,  that  ibe  de|»- 
nent  would  be  a  proper  yerson  to  bo  sent  wilii 
snch  a  maasage  to  general  Preston,  beoanae  of 
hia  relation  to  him.  Upon  whieb  the  yannel 
directed  the  deponent  t»fo.  la  thociilii^  fai 
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acqm^int  nfcoerals  Preston  or  Guest  of  the  sitoa- 
tioa  tbe  Fravost  and  magistrates  were  in,  in 
respect  of  the  said  threateiiiog  letter,  on  ac- 
count whereof  they  durst  do  nothing  them- 
selTes  with  tba  arips  or  military  stores  ;  and  to 
see  whether  these  generals  would  think  proper 
to  do  any  thing  in  it.  That,  when  this  mes- 
sage was  proposed,  and  agreed  to,  there  were 
present  in  the  council-chamber,  besides  the 
pannel  and  the  deponent,  Mr.  Treasurer  For- 
rest, as  the  deponent  thinks,  and  Mr.  Orrock 
and  several  other  members  of  the  council, 
whose  names  the  deponent  cannot  recollect, 
and  Mr.  Wiliiaro  Forbes  one  of  the  principal 
clerks,  and  Mr.  Lindsay  depute  clerk ;  and  the 
message  was  proposed,  and  agreed  to  openly, 
and  alwve- board.  That  the  deponent  went  im- 
,  mediately  up  to^tbe  castle ;  and,  in  the  way, 

of  the 


ensign  Roberton,  and  a  party 
caatle-soldiers,  standing  a  little  aoove  the 
Weigb-house.  That,  when  be  ca'me  to  tbe 
castle,  the  deponent  called  first  at  general  Pres- 
ton, but  was  told,  that  he  was'  gone  to  bed ; 
and  from  thence  he  went  to  general  Guest,  and 
began  to  deliver  him  bis  message  from  the  pro- 
vost and  council,  of  tbe  bard  situation  they  were 
in,  by  reason  of  the  foresaid  threatening  letter, 
in  ease  they  ahonld  put  oat  of  the  way  any  of 
their  arms  or  miUtaiy  stores ;  and  then  the 
general  cut  him  short,  and  said.  What  then  P 
I>o  vou  intend  to  deliver  up  your  arms  to  the 
rebels?  No,  general,  anawereo  the  deponent ; 
had  that  been  our  intention,  I  had  not  come 
here ;  but  I  am  sent  to  acquaint  you  of  the 
terror  the  inhabitants  are  in ;  and  that  we  dare 
not  do  any  thing  ourselves,  for  fear  of  military 
execution  :  and  therefore,  if  any  thing  oocors 
to  you,  yoa  may  do  it ;  or  words  to  that  pur- 
pose. The  genera]  answered,  And  what  would 
yon  have  me  to  do  P  Will  your  Provost  give 
mea  written  order  to  aendaparty  for  ths  anna  P 
No,  replied  the  denonent ;  that  is  what  neither 
he  nor  the  council  can  do ;  for  that  would  be 
constructed  the  same  thing  as  if  thsy  did  it 
themselves.  That  the  general  anpesred  to  be 
in  a  passkm,  and  said,  that  is  like  the  rest  of 
your  Provost's  iv»nduct ;  1  will  send  no  party, 
unless  he  send  me  a  written  order.  Ana  then 
Robert  Griffith  came  in,  and  told  the  general, 
that  the  party  with  en^gn  fioberton  were  in 
the  streets,  waiting  hb  ofSera.  Then,.said  he, 
recall  the  party,  for  the  Provost  will  give  me  no 
written  oraer;  and,  nnlesa  be  give  me  one,  I 
will  send  no  party.  Depones,  That  he  now 
also  racoUecta  another  expression  he  had  to  the 
general|  to  wit,  Thst  though  we  dare  give  yon 
BO  written,  order ;  yet,  if  yon  will  send  a  party, 
I  don't  believe  that  any  of  tBosa  who  are  pos- 
sessed of  the  arms  wiU  refiise  to  deliver  them. 
Thai  the  deponent  retnmed  Ifrom  the  caatle  to 
the  council-chamber,  aud  reported  to  the  pan- 
nel, and  the  other  persons  present,  openly,  and 
nbove'board,  the  whole  that  bad  passed  be- 
twixt general  Guest  and  him ;  and  remembers, 
that  the  pannel  aaid,  I  hope  ^on  took  care  to 
hint  to  the  general,  that  he  might  scand  a  party 
if  be  bad  a  aind }  or  words  to  thut  purpose. 


And  further  depones.  That  Mr.  Griffith  first 
went  away  from  the  general,  and  the  deponent 
immediately  followed  him  ;  and,  just  as  the 
denonent  was  coming  away,  the  general  said, 
What  do  you  intted  to  do  with  your  cannon  f 
The  deponent  answered,  **  1  fear,  general,  they 
roust  run  the  same  fate  with  the  reat."  AomI 
the  general  replied,  1  don't  believe  they  are  of 
much  use.  And,  beinj^  interrogate  by  the 
pursuer,  depones.  That  the  matters  above  de- 
poned upon,  happened,  in  point  of  time,  before 
tbe  message  that  Mr.  Groset  and  Mr.  Coutts 
were  aent  with  to  the  castle.  And  being  fur- 
ther interrogate,  depones,  he  does  not  remem« 
her,  whether  there  waa  any  conversation  ui  tbe 
council  afl«rwards,  when  Mr.  Groset  and  pro- 
vost Dmmmond  were  there,  upon  thssnbiect 
ofthecity-srms. 

XV.  Archibald  Stewart^  merchant  in  Edin* 
burgh,  depones,  That  b«  was  prssesof  the  so- 
ciety of  consubles  in  the  year  1745.  That,  oo 
Sunday  the  15th  September,  in  the  evening, 
the  pannel  sent  the  deponent,  with  a  aigned 
order  addrened  to  Mr.  Lyon  store-keeper  of 
the  castle,  for  matohea  for  the  use  of  tbe  cannon 
mounts  on  the  city- walls  ;  by  virtue  of  which 
he  received  from  him  two  coils  of  matches,  for 
which  he  granted  hia  receipt  on  the  back  of 
the  order;  which  waa  left  in  Mr.  Lvon*s 
hands ;  which  coils  he  forthwith  broUffbt  down, 
and  delivered  into  the  Goldsmitha'-haJl.  That  a 
vei7  little  while  after  this,  by  virtue  of  another 
s^ed  order  from  the  pannel,  he  searched  a 
waste  house  in  the  Lawn- market,  betongiog  to 
one  Mr.  Noryel,  for  arms  and  treasonwie  pa- 
pers, which  were  auspected  to  be  in  it ;  but 
which,  after  a  careful  search,  was  found  to  be 
a  misinformation.  That,  upon  Monday  afUr- 
noon,  the  16th  September,  about  three  o'clock, 
he  attended  the  pannel  from  the  head  of  For- 
rester's Wynd  to  the  West-port ;  at  which  place 
he  the  pannel  visited  the  barrioadoes ;  and  de- 
sired the  deponent  to  get  up  upon  the  town-wall , 
to  look-out  for  one  hundred  dragoons,  which 
he  expected  in  town,  for  the  defence  of  the 
city :  which  accordingly  the  dei>onent  did ; 
and  remained  there  for  about  a  nuarter  of  an 
hour ;  and  when  he  came  down,  desired  one  of 
tbe  captains  of  the  guard  to  send  up  two  of  his 
men  to  keep  the  same  look-out,  that  the  ports 
might  be  readily  opened  when  the  dragoons 
appeared;  and  thereafter  attended  the  pannel 
in  bis  return  from  the  West-port,  from  whence 
he  intended  to  go  to  Bristow-nort :  but,  in  bis 
way,  he  was  accosted  by  Mr.  Tbomaa  Dundas 
younger  of  Lethem ;  who  deaired  to  know  of 
the  pannel,  if  he  intended  to  persist  in  the  de- 
fence of  the  city  P  aud  said.  That  he  did  not 
ask  this  out  of  a  vain  curiosity,  but  at  the  desire 
of  several  subsUntial  inbabitonts  of  the  city, 
whose  lives  and  fortunes  were  at  stake,  and  who, 
as  well  as  himself,  woiild  toke  their  measures 
according  to  bis  resolution.  To  which  the 
pannel  replied,  "  Yon  know,  Mr.  Dundas,  that 
at  the  desire  of  tbe  principal  inhabitants  of  this 
city,  I  wrote  to  JUsndkm  for  annt  to  bepntm 
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t|k  |iajid9  of  the  citizens  for  the  deleace  of  the 
oity;  with  what  grace  iheo  caa  I,  witboul 
stnkiog  a  stroke,  desist  from  defending  it  ?  No, 
Sir;  I  am  determtDed  I  will  aoi ;  and  will  take 
that  place  oo  the  towo-walla  which  I  poesess  at 
the  oouDctl- table."  Sooo  afler  which  the  pan- 
nel  came  up  to  town: 

Then  the  paonel  declared,  that  as  he  was  of 
opinion  be  had  fully  prored  his  Defences,  he 
wonld  not  trouble  the  Coort  with  any  further 
proof. 

Satm^y  Sist  October  1747,  betwixt  fi?e 
and.  six  o?cloGk  in  the  moraiog.  *'  The 
liOrds  GomuussioDers  of  Justiciary  ordain  the 
Assize  immediately  to  inclose  in  this  place,  and 
Id  retwn  their  Verdict  against  Monday  next, 
at  ten  o'clock  forenoon,  in  this  eoun-ho(ise; 
and  ordain  the  haill  fifleen  assizers  to  be  then 
present,  each  under  the  pain  of  law,  apd  the 
pannel  also  to  be  present  said  time«  under  the 
pain  of  law." 

Cdru  Jdsticia^ia,  S.  D.  N.  Regis,  tenta  in 
BOV&  Sessionis  Domo  Burgi  de  Edinburgh, 
secuodo  Die  Nensis  NoTembris  1747,  per 
hoDorabiles  Viros  Sf  agistros  AJexandrum 
Eraser  de  Strichen,  Fatricium  Grant  de 
Elcbies,  Carolum  Areskine  de  llnwald, 
et  Hugonem  Dairy mple  de  Drunimore, 
Commissionarios  Justiciarii diet.  S. D.N. 
Regi8.-r(Lord  Strichen,  Prsses.), 

Coria  legitime  affirmata. 

ArchibM  Stewart  of  the  city  of  Edinburgh, 
nerchant,  and  late  lord  proTost  of  the  said  city, 
pannd,  indicted  and  accused  as  in  the  former 
sederunt. 

'  The  persons  who  passed  upon  the  assize  of 
the  pannel  returned  their  Verdict,  In  presence 
of  the  said  Lords :  whereof  the  tenor  follows. 

▼IZ. 

<«At  Edinburgh,  tbe  thirty-first  day  of 
October  1747  years,  tbe  assize  having  inclosed, 
did  make  choice  of  sir  Alexander  ^sbet  to  be 
^eir  chancellor,  and  John  I^isbet  to  be  their 
clerk;  and  haTing  considered  the  criminal 
ftbel,  pursued  at  the  instance  of  William  Grant 
of  Prestongrange,  esq.  bis  majesty's  advocate, 
lor  his  majesty's  interest,  against  Archibald 
Stewart  of  the  city  of  Edinburgh,  merchant, 
and  late  lord  provost  of  the  said  city,  pannel, 
^th  the  Lofds  Commissioners  of  Justiciary 
ueir  interlocutor  thereon,  and  writs  produced, 
and  depositions  of  the  witnesses  adduced  for 
proviog^thereof,  with  the  proof  adduced  for  the 
Danuels  exculpation:  they,  nemine  contra- 
aicente^  find  the  pannel  Not  Guilty.  In  wit- 
ness whereof,  their  said  chancellor  and  clerk 
have,  in  their  names,  subscribed  these  presents, 
place  and  date  foresaid. 

(SfgHcdy)  «  Alex.  Nisbet,  Ch. 

"  Jo.  Nisbet,  Clk," 

**  The  Lords  Con^missiotters  of  Jastieiary, 
laBsspectaf  tbe  fongoing  Vecdictof.  Asviae^ 


assoilzie  the  said  Arebibald  ttewart  tm^lkita'^ 
and  dismiss  him  from  the  bar. 
(Signed,)        "  Ai.ex.  Fraser,  I.  P.  D." 

**  The  Lords  taking  into  consideration,  that 
the  fifteen  assizers,  who  had  passed  upon  the 
trial  of  Archibald  Stewart,  esq.  late  lord  pro* 
vest  of  Edioburgb,*  had  undergone  a  great 
fatigue,  by  no  less  atteodanoe  than  nioety>four 
hours ;  and  being  of  opinion,  that,  on  this  ac- 
count, tliey  ^hould  be  exeemed  from  beuig 
summoned  as  assizers  to  pass  upon  trials  belbre 
this  court  fur  some  time  to  come ;  they  there- 
fore recommend  to,  and  appoint  the  clerks  of 
^ourt,  that,  when  tlie  judi^es  make  up  lists  of 
assize,  they  put  them  in  mind  not  to  insert  any 
of  the  said  fifleen  their  names,  in  any  roll  or 
list  of  assize  for  the  space  of  five  years  frooft 
the  date  of  these  presents. 

(Signed,)       «  Alex.  Fjuser,  I.  P.  D." 

Extracted  from  the  Books  of  Adjournal  of  tbe 
High  Court  of  Justiciary,  by  me  John  Darid* 
son,  principal  clerk  of  the  said  court. 

(Signed,)  »  Jo.  DAvrosoNy  Clerk. 


In  a  CsUeetieD,  which  1  hare,  of  Jacobita 
Poblicatioosy  of  which  soma  sppear  to  bafa 
bqpn  printed  in  the  year  1745  and  oihera  in 
the  space  of  a  fiew  years  afterwards^  is,  ^<  A 
Poem  eampessd  the  secoad  of  Noveoiber  1747, 
tha  day  the  honoonhle  Archibald  Stuart,  ea^. 
was  assoilzied  fkom  " 


Mr.  Hume  htys  it  down  (Commaat.  Trial 
for  Crimes,  vol.  S,  chap.  16»  p.  d46),  that  all 
a^ioammeat  of  the  diet  after  tbe  assise  aca 
swora  is  forbidden,  '*  because  in  coosfqaeaoe 
of  sach  a  dispersion  the  jurymen  would  retom 
into  a  slate  of  firce  intcrcoavse  with  the  world, 
and  be  exposed,  seYeraUy,  not  oaly  ta  the  sab* 
citations  of  those  coaneoted  with  the  peitiss^ 
but  lo  the  eontagion  also  of  all  the  raaanta, 
opinions,  and  sanaises  which  maybeafacaad 
concerning  the  fiust,  or  the  evidenoa  and  inci* 
dents  in  the  trial.  Be  it  therefom  atteaded 
with  ever  so  great  ^  diyadvaiilage  to  the  pro* 
secutor,  still  after  allowing  the  trial  to  proofed 
this  leagth,  he  most  be  eoateat  to  let  his  ehaiga 
take  its  fsle  with  this  assize,  and  on  this  lihd, 
and  with  sadi  evidence  as  he  eaa  coossBand  at 
this  time."  Aad  afterwards  (p.  S40)  having 
Botioed  that  a  **  reason  which  mi^  sometiasas 
be  urged  for  aa  a«yoummeat,  is  that  whioh 
arises  finom  the  great  oompass  of  the  case,  and 
extraordinary  Imgthof  the  prdof;  if  it  he  aaoh 
as  the  assize  cannot  without  diffioolty  dispatch 
in  a  single  sitting,'*  he  prooeeds<  *'  But  as 
oases  of  this  deseriptkm  are  very  rare,  and  aa 
any  each  indnl^ence  is  phunly  of  had  example^ 
aad  is  fonaded  m  consieerationBof  coavcaieace 
rather  than  of  absolute  necessity;  aa  it. will 
never  be  venmred  on  without  the  coaseot  of 
the  peniiel,  and  indeed  shonldnot  easily  he  alt 

|l  ■         I  111  I    ■  !■■         ■  ■    ^  <■  II         I  ^ 

*  Note,  The  JU17  sat  till  fivno'flioofcSBtam 
dByevaaiagw 
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l6wed  tinder  thfe  iafegtiard  eren  of  that  con* 
didoD."  He  also  ineDtioiw,  thai  Ibii  oase  of 
Provost^tewart  k  ibe  only  instaaoeof  such  a 
proceeding  with  i?bich  be  baa  met,  and  be  no- 
tices the  special  cirolnostances  (see  p.  101 1| 


1012),  ubder  whieb  the  aiOournment  fa^re  toek 
places  8ee,  also,  as  to  the  practice  in  £BglSnd^ 
the  Cases  of  Hardy  and  Home  Toofce^  a,  d. 
ItfM,  at  ibe  Old  BaUey ;  and  of  Stone,  at  the 
bar  of  the  court  of  Kiog's'^bencb,  a.  d.  It96b 


■^"^ 


522.  The  Trials  of  William  Jackson,  William  Carteh,  Ben* 
JAMIN  Tapker,  John  Cobbt,  John  Hammond,  Richard 
Mills,  senior,  and  Richard  Mills,  junior,  his  Son,  for  the 
Murder  of  Wm.  Gaily  and  patiiel  Chater :  being  the  whole 
Proceedings  on  the  Special  Commissions  of  Oyer  and  Ter- 
miner and  Gaol  Delivery,  for  the  County  of  Sussex,  held  at 
Chichester,  the  16th,  17th,  and  18th  Days  of  January,  1748«9, 
before  the  Hon,  Mr.  Justice  Foster,  Mn  Baron  Clive,  and  Mn 
Justice  Birch :  22  George  IL  a.  d.  1749. 


On  Monday  the  16di  of  Jonaary,  174d-0, 
thcGooiniiBBioa  was  opened,  and  tlie  Cotmnis- 
■Mmers*  names  caHed  over,  of  whom  wore  pre- 
sent, bis  grace  the  doke  of  Bicbmond,  the 
honourable  Mr.  Justice  Foster^  Mr.  Baron 
Clive,  Mr.  Justice  Birch  ;  sir  Richard  Mill, 
sir  Cecil  Bishop,  sir  Hotchins  Williattis,  harts. ; 
John  Butler,  Robert  Boll,  esqrt. 

The  Geand  Jury.— Sir  John  Miller,  hart. 
Foreman ;  sir  Mathew  Fetherstonbangh,  hart, 
Mr  Thomas  Ridge,' knt. ;  John  Page,  George 
Bramstooe,  William  Battioe,  John  Wicker, 
Edward  Tredcroft,  William  Wicker,  Samael 
Blont,  William  Pool,  Peokbam  Williams, 
Thomas  Bettesworth  Bilson,  Thomas  Phippo, 
William  Mitford,  James  GoMe,  John  Cheal, 
William  Leeves,  Riobard  Nash,  Thomas  Few- 
ler,  William  Peckbaro,  Waller  Bartlett,  Jobe ' 
Hullist,  eaqrs. ;  Franeis  Peacbey,  John  Laker, 
William  Peacbey,  John  Pay,  gents. 

Being  sworn  of  the  Grand  Jury, 

Mr.  Justice  F(M/€r  spoke  to  them  as  foUowa : 

Gentlesien  of  the  Grand  Inquest ;  It  must 
<ertaanly  giw  grant  sntisfactkHi  to  every  man, 
who  has  a  due  concern  for  the  peace  of  the 
kingdom,  and  the  bonoor  of  hia  miijesty's  go-, 
vcrameat,  lo  see  so  nnmerons  an  appeaxanee 
ofptTsoos  of  great  rank  and  fortune  attendhig 
the  nresent  serviee.  For  wMiont  a  VMorsua, 
•teady,  and  impartial  administvation  ofjnstiee, 
the  endrsf  gofemnent  will  be  totally  defesited. 

And  whnfna  the  ends  of  government?  they 
nndouhtedly  ai«y  the  woMhse  of  the  whoks  oom- 
nnnitj,  and^the  hnpyhiess  of  every  siiMfle  man 
in  it;  as  Ihr  ns  the  happiness  of  individoais  is 
fNmsisteoi  with  1h%  wnlfhre  of  the  whole. 

fMese  ate  the  gi^ot  ends  of  government. 
And  it  IS  very  cerMirthM^  cannot  beobtained 
•wifllMnta  dneokecmlpii'Oftheilaw  neon  offen- 
^evs  of  till  kinds.    . 


And  it  u  no  inconsiderable  instance  of  tho 
wisdom  of  onr  taw,  that  the  oppoftonMes  of 
bringing  oflhnders  to  jnstioe  are  as  frequent, 
as  the  nature  of  the  case,  in  the  ordinary 
ooorse  of  things,  seems  to  require.  Justice  is, 
as  it  were,  brought  home  to  every  man's  diMr 
twice  hi  the  year,  at  the  stated  rcAoms  of  tho 
cirenlts. 

By  this  measore,  two  very  wise  and  salottry 
purposes  are  at  once  served.  The  prosecution 
is  ordinartly  ooaraienced  and  finished  while 
things  are  recent,  while  facts  and  circumsianceb 
are  fresh  in  memory,  and  while  witnesses  may 
be  presumed  to  remain  under  a  proper  impres- 
sion. And,  on  the  other  hand,  the  person  who 
is  the  otyject  of  the  prosecution,  hsth  an  eilly ' 
opportunity  given  to  him  of  olesHng  «p  hm 
innocence,  if  it  shall  happen  to  be  bis  case. 

It  were  to  be  wished,  that  these  stated  sea- 
seas  had  been  at  all  times  foond  suffident  to 
satisfjr  the  demands  of  pnUic  justice.  But  the 
history  of  former  times  informs  us,  that  they 
have-not;  and  oor  own  experience  oonvincea 
OS,  that  they  are  not  at  presentsuflteient  for 
that  purpose. 

For  what  has  been  the  oase  of  thie,  and  of 

oomeof  the  neigbbooring  counties  for  man)*, 

•too  many,  years  past?    Dangerous  eonfode^ 

rscies  have  oemi  formed,  for  very  nnwaitanl^ 

nbte,  very  wicked  purposes;  for  robhiiig  the 

pubUo  or  timt  revenue  which' is  absolifiely  n^ 

:cessary  to  Hssopport;    and  for  defeating  the 

foir  trader  in  his  just  expeetatkms  of  profit. 

These,  to  mention  no  more,  are  tb^  necessary 

mavoidabie   ooneeqnenccs  of  the    praetlet, 

which  now  goes  nnder  the  general  name  «f 

smoggling. 

And  however  peiionsnMy  paNiatethe  matter 
totbeeoMlveB  or  others,  I  wish  evefy  man  who 
hath  been  directly  or  indirectly  concern^  in 
this  praotieor  ii%nld  lay  his  hand  on  his  heart, 
and  put  this  questhm  to  hiaoself,  whesein  M 
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tbe  ml  diffcTODce,  (I  tpetk  noir  of  a  differeooe 
m  foro  coiucieniid)  irboreio  Bet  the  red  dif- 
feceoce,  between  this  lort  of  robbery,  and  the 
crime  which  ntaftUy  goes  onder  that  denomi- 
jntioD? 

'  But  this  if  not  all ;  this  wicked  practice  hath 
Imcb  eopporled  bj  id  armed  force :  by  aum- 
benof  dimolnte  people  asiembled  together,  and 
acting  in  open  da? -light ;  id  defiance  of  all 
the  law,  and  all  toe  justice  of  their  country ; 
and  to  the  lerrorof  hit  majesty's  peaceable  sub- 
jects. 

And  tbe  mischief  has  not  ended  here.  In 
some  Ute  instances,  deliberate  murders,  at- 
tended with  circumstances  of  great  aggraTatioi^ 
have  been  committed  in  consequence,  as  it  is  to 
be  feared,  of  these  oomhinatioos. 

These  things  loudlvcall  lor  the  animadver- 
sion of  tbe  public.  They  have  been  humbly 
represented  to  bis  majesty.  And  his  roaiesty, 
out  of  bis  royal  concern  for  tbe  welfare  of  his 
people,  the  ruling  principle  which  guides  and 
animates  his  whole  conduct,  bath  been  pleased 
to  intrust  ns,  with  his  special  commissions  of 
Oyer  and'  Terminer  and  gaol  delirery  for  this 
county. 

Omr  commissions  do  not  extend  to  all  the 
crimes  which  are  cognizable  under  the  general 
commissioBs  which  are  executed  in  the  circuit. 
They  are  confined  to  tbe  ofienoea  of  murder, 
nianslanghter,  and  other  felonies^  and  to  the 
accessaries  to  those  ofiiences:  but  as  far  as  they 
do  extend,  they  are  just  of  the  same  nature  as 
the  cireoit  commissions.  The  same  law,  the 
same  method  of  trial,  and  the  same  mies  of 
evidence^  are  to  take  place  in  these  as  do  in 
those. 

Gentlemen,  I  shall  have  no  occasion  to  enter 
into  the  set eral  distinctions  between  the  offences 
of  murder,  and  what  we  commonly  call  man- 
alaoghter;  because  those  distinctions  are 
Ippowided  OB  circumstances,  which  (HMsibly  may 
hare  no  place  in  yonr  present  enquiry. 

It  is  sufficient  to  say,  that  wneferer  it  ap- 
pears that  the  fact  was  comoutted  with  any 
degree  of  deliberation,  and  especially  where  it 
is  atteode4  with  circumstances  of  cruelty,  the 
usual  distinctions  between  murder  and  man- 
slaughter can  never  lake  place.  The  fact  is, 
in  the  eye  of  the  law,  wilful  murder  of  malice 
'  prspense.*  And  it  involves  every  per^n  con- 
cerned, aa  well  those  who  are  Miely  present, 
aiding  and  abetting,  as  those  who  actiiaJly  cooh 
init  the  fact,  in  the  same  degree  of  guilt. 

For  where  numbers  of  people  engage  in  any 
ielonioas  desagn,  either  for  munler,  robbery,  or 
any  other  felony,  every  person  so  engaged,  and 
present,  aiding  and  abeuing.the  ftct,  la  consi- 
dered as  a  principal  in  the  felony.  And  tbe 
icaaon  the  law  goes  upon  b  this,  that  the  |Nre- 
aeBoe  of  every  one. of  the  accomplices  gives 
countenance,  enconrsgement,  and  security  to 
all  the  rest  And  consequently  the  ^ct  is  con- 
iidercd  in  theeye  of  the  hiir,  and  of  sound  rea- 

*  See  Leach's  Hawkins's  PIcaa  of  the 
CrowD^  book  1,  c.  dl,  s.  19. 


son  too,  as  the  act  of  the  wIh^  portyi  though 
it  be  pen^etrated  pcrhapa  by  the  hands  of  one. 
He  is  considered  as  the  instrnment  by  which 
tbe  others  act. 

And  when  we  sa^,  that  the  presence  of  a 
person  at  tbe  commission  of  a  felony,  will  in* 
volve  him  in  the  guilt  of  the  rest,  we  must  not 
confine  ourselves  to  a  strict,  actual  presence, 
such  a  presence  as  would  make  him  an  eye 
or  an  ear  witness  of  what  passes. 

For  an  accomplice  may  be  involved  in  the 
guilt  of  the  rest,  though  he  may  happen  to 
be  so  far  distant  from  the  scene  of  action,  as 
to  be  utterly  out  of  sight  or  hearing  of  what 
passes. 

For  instance,  If  several  persons  agree  to 
commit  a  murder  or  other  felony,  and  each 
msn  tskes  his  part:  some  are  appointed  to 
commit  tbe  fact,  oihers  to  wstch  at  a  distance, 
to  prevent  a  surprize,  or  lo  favour  the  escape 
of  those  who  are  more  immediately  engaged  ; 
the  law  says,  that  if  the  fetony  be  committed, 
it  is  the  act  of  all  of  them.  For  each  man 
operated  in  his  station  towards  the  comoiission 
of  it,  at  one  and  the  same  instant. 

And  so  much  doth  the  law  abhOr  combina- 
tions of  this  kind,  especially  where  innocent 
Mood  |i  shed,  that  a  man  may,  in  judgaient 
of  law,  be  involved  in  the  guilt  of  murder, 
when  possibly  his  heart  abhorred  tbe  thoughts 
of  it. 

.  For  if  numbers  of  pem»le  assemble  in  pro- 
secution of  any  unlawful  design,  with  a  reao* 
lution  to  stand  by  each  other  against  all  op« 
posers,  and  a  murder  is  committed  by  one  of 
the  party  in  prosecution  of  that  design,  every 
msn  so  engsged  at  the  time  of  the  murder,  is, 
in  the  eye  of  tbe  law,  equally  guilty  with  him 
that  gave  the  stroke. 

Many  cases  minbtbe  iiut  which  come  under 
this  rule.  1  will  connoe  myself  to  a  few 
which  the  present  solemnity  naturally  suggests. 

For  instance,  numbers  of  people  assemble  for 
tbe  purpose  of  running  uncustomed  goods,  or 
for  any  of  the  purposes  which  now  go  under 
the  geueral  term  of  smuggling,  with  a  resolu- 
tion to  resist  all  opposers  ^d  tbe  riding  with 
fire-arms  and  other  offensive  weapons  is  cer- 
tainly an  evidence  of  that  resolution),  numbers 
of  people,  I  say,  assemble  in  this  numner,  and 
for  this  purpose.  They  are  met  by  the  offi- 
cers of  the  revenue :  one  of  the  party,  in  pro- 
secution of  this  unlawful  design,  fires  on  the 
king's  officer,  and  kills  him  or  any  of  his  as- 
sistants :  the  whole  .party  is,  in  the  eye  of  the 
.law,  guilty  of  murder,  though  their  original 
intention  went  no  farther  wan  smi|B|^Bg. 
For  that  intention  being  unlawful,  the  killing, 
in  prosecution  of  that  intent,  is  murder.  And 
every  man,  engaged  in  it,  partakes  Of  the  guilt. 
The  act  of  one,  in  prosecution  of  their  coohbob 
engagement,  is  considored  as  the  act  of  all. 

1  will  go  one  step  further,  the  party  assem*' 
bled  in  the  manner  and  for  the  purposes  I  have 
mentioned,  is  met  by  the  king's  officers,  and 
an  affray  happens  between  them.  During 
tbe  affray  one  of  the  party  fires  at  tbe  king's 

1 


107S] 


Jbr  Murder, 


A.  D.  1749. 


[1074 


officers,  but  misies  his  aim  and  kills  one  of  his 
own  party,  perhaps  his  nearest  relation  or  bosom- 
firiend  (if  people  of  that  character  are  capa- 
ble of  true  friendship),  this  is  murder  in  him, 
and  in  the  whole  party  too.  For  if  a  man  upon 
malice  against  another  strikes  at  him,  and  hj 
accident  kills  a  third  person,  the  law,  as  it 
were,  transfers  the  circumstance  of  malice 
from  him  that  was  aimed  at,  to  him  (hat  re- 
ceived the  blow  and  died  by  it.  And  conse- 
quently, in  the  case  I  have  just  put,  the  person 
who  discharged  the  gun  being  guilty  of  murder, 
all  his  accomplices  are  involved  in  his  guilt ; 
because  the  gun  was  discharged  in  prosecution 
of  their  common  engagement,  and  it  is  there- 
fore considered  as  the  act  of  the  whole  party. 
>  IVhat  I  have  hitherto  said  regards  those  who 
are  present  io  the^sense  I  hare  mentioned,  and 
abetting  the  fact  at  the  time  of  the  commission 
of  it.  But  there  are  others  who  may  be  in- 
Tolved  in  the  same  guilt,  I  mean  ttie  acces- 
saries before  the  fact. 

These  are  all  people  who,  by  adrice,  per- 
suasion or  any  other  means,  procure  the  fact  to 
ht  done,  but  cannot  be  said,  io  any  sense,  to 
be  present  at  the  actual  perpetration  of  it.* 

These  persons  are  involved  in  the  guilt,  and 
liable  in  the  case  of  wilftil  murder,  to  the  same 
punishment  as  the  principal  offenders  are. 

I  am  very  sensible,  gentlemen,  that  I  have 
lieen  something  longer  than  I  needed  to  have 
lieen,  if  I  had  spoken  barely  for  your  informa- 
tion :  But  in  this  place,  and  upon  this  occasion, 
1  thought  it  not  improper  to  enlarge  on  some 
|N>int8,  that  peofile  mny  see,  and  consider  in 
time,  the  infinite  hazard  they  run,  by  engaging 
io  the  wicked  combins^tiuns  I  have  mentioned  ; 
and  how  suddenly  and  fatally  the^r  may,  being 
so  engaged,  be  involved  in  the  guilt  of  murder 
itself,  while  perhaps  their  principal  view  might 
fall  vei*y  far  short  of  that  crime. 

[After  which  the  Bills  being  delivered  to  the 
Grand  Jury,  the  Court  adjourned.] 

Tuaday^  January  17, 1749. 

The  Grand  Jury  returned  the  Bills  found 
into  Court,  upon  whidh  Benjamin  Tapner, 
John  Cobby,  John  Hammond,  William  Jack- 
son,  Ric-hard  Mills  the  elder,  Richard  Mills  the 
vounger,  and  William  Carter,  were  set  lo  the 
bar,  and  arraigned  upon  an  indictment  for  the 
murder  of  Daniel  Chater;  the  three  firRt  named 
as  principals  In  the  murder,  and  the  four  last 
as  accessaries  before  the  fact. 

The  Indictment  sets  forth  in  substance,  That 
Benjamin  Tapner,  John  Cobby,  ami  John 
Hammond,  together  with  Thomas  Stringer 
and  Daniel  Perry er,  not  yet  taken,  not  having 
fhe  ftar  of  God  before  tiieir  eyes,  but  being 
moved  and  seduced  by  the  rastigation  of  the 
devil,  upon  the  19th  day  of  February,  in  the 
91st  year  of  his  present  majesty's  reign,  with 
force  and  arms  at  the  parish  of  Hafting,  in  the 
county  of  Sussex,  in  ami  upon  one  Daniel 

r  I  I  I       ^  I 

•  See  Mac  Daniel's  Case,  a,  d;  1755,  foit, 
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Chater,  beibg  then  and  tfa^re  in  the  peace  of 
i]}od  and  his  said  majesty,  f<^lonioas1y,  wil- 
fully, and  out  of  their  malice  aforethought,  did 
make  an  assault ;  and  that  he  the  said  Ben- 
jamin Tapner,  a  certain  cord  or  rope  made  of 
hemp,  of  the  value  of  sixpence,  which  he  the 
said  Benjamin  Tapner  had  then  and  there  in  his 
hands,  about  the  neck  of  him  the  said  Daniel 
Chater  then  and  there  with  force  and  arms, 
feloniously,  wilfully,  and  out  of  his  malice 
aforethought,  did  put,  hind,  and  fasten;  and 
that  he  the  said  Benjamin  Tanner,  with  the 
rope  aforesaid  by  him,  about  the  neck  of  the 
said  Chater,  so  put,  bound,  and  fastened  as 
aforesaid,  him  the  said  Chater  then  *  and  there 
with  force  and  arms,  feloniously,  wilfully,  and 
out  of  his  malice  aforethought,  did  choke  and 
strangle,  of  which  said  choking  and  strang- 
ling of  him  the  said  Chater,  in  manner  afore- 
said, he  the  said  Chater  did  then  and  there  in- 
stantly die.  And  that  they  the  said  John 
Cobby,  John  Hammond,  &c.  at  the  time  of 
the  fdony  and  murder  aforesaid,  by  him  the 
said  Benjamin  Tapner,  so  feloniously,  wilfully, 
and  out  of  his  malice  aforethought,  done,  per- 
petrated, and  committed,  as  afoi-esaid,  then' 
and  there  feloniously,  wilfully,  and  out  of  their 
malice  aforethought,  were  present,  aiding, 
abetting,  comforting,  assisting,  and  maintaining^ 
the  said  Benjamin  Tapner,  the  said  Datiief 
Chater  in  manner  and  form  aforesaid,  felon!-' 
ously,  wilfully,  and  out  of  his  maliee  afore- 
thought, to  kill  and  murder.*  And  so  thai  the 
said  Benjamin  Tapner,  John  Cobby,  John 
Hammond,  Stringer  and  Perryer,  the  saif^ 
Daniel  Chater  in  manner  add  form  aibresaid,- 
then  and  there  with  force  and  arms,  feloniously,' 
wilfully,  and  out  of  their  malice  aforethought, 
did  kill  and  murder,  against  bis  majesty's 
peace,  his  crown  and  dignity.  Further  set9 
forth.  That  Richard  Mills  the  elder,  Richard 
Mills  the  younger,  William  Jackson,  and  Wil- 
liam Carter,  together  with  John  Mills,  Thomas 
Willis,  and  Edmund  Richards,  not  yet  taken, 
before  the  felony  and  murder  afbresahl,  by 
them  the  said  Benjamin  Tapner,  John  Cobby, 
John  HlimnAond,  Stringer  and  Perryer,  in 
manner  and  form  aforesaid,  feloniously,  vril^ 
fully,  and  out  of  their  malice  aforetbonght; 
done,  perpetrated,  and  committed,  (to  wit)  upotf 
the  said  19th  day  of  February,  in  the  ^Istyeai^ 
aforesaid,  at  the  parish  of  Hartjng  afbresaid,  in 
the  county  of  Sussex  aforesaid,  thena  the  said 
Benjamin  Tapner,  John  Cobby,  Jolm  Ham- 
mond, Stringer  and  Perryer,  the  felony  and 
murder  aforesaid,  in  manner  and  form  afore- 
said, feloniously,  wilfully,  malicionsly,  and  out 
of  their  malice  aforethought  to  do,  perpetrate, 
and  commit,  feloniouslv,  wilfutly,  and  out  of 
their  malice  aforethought,  did  incite,  move,  in- 
stigate, stir  up,  counsel,  persuade,  and  pro- 
cure, against  his  majesty's  peace,  bis  crown 
and  dignity.' 

[To  which  Indictment  they  severally  pTeadeil 
Not  Guilty.] 

William  JackaoH  and  William  Carter  werr 
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also  arrai^fned  upon  aootber  indictment,  a» 
priocipaU  ia  the  murder  of  William  Gaily, 
otherwise  called  William  Galley. 

The  Indictment  sets  forth  in  substance.  That 
William  Jackson  and  William  Carter,  (toge- 
ther with  Samuel  Downer,  alias  Howard,  aUas 
Little  Sams  Edmund  Richards  and  Henry 
Sheerman,  aUa&  Little  Harry,  not  yet  taken), 
not  having  the  fear  of  God  before  their  eyes, 
but  being  moved  and  seduced  by  the  insti^tioa 
of  the  d^vil,  upon  the  15th  of  February,  u  the 
21st  year  of  his  present  majesty ^s  reign,  with 
force  and  arms,  at  Rowland's  Castle  in  the 
count V  of  Southampton,  in  and  upon  ode  Wil- 
liam Gaily,  otherwise  called  WilUam  Galley, 
beiug  then  and  there  in  the  peace  of  God  aod 
his  said  majesty,  feloniously,  wilfully,  and  out 
of  their  malice  aforethought,  did  male  an  as- 
sAult,  and  him  the  said  William  Gaily,  upon 
tjie  back  of  a  certain  horse,  then  and  there 
with  force  and  arms,  feloniously,  wilfully,  and 
out  of  their  malice  aforethoognt,  did  put  and 
set,  and  the  l^gs  of  liim  the  said  William 
Gaily,  being  so  put  and  set  upon  the  back  of 
the  said  horse  as  aforesaid,  witn  a  certain  rope 
or  cord  made  of  hemp,  under  the  belly  of  the 
said  horse,  then  and  there  with  for^  and  arms, 
feloniously,  wilfuUv,  and  out  of  their  maKce 
aforethought,  did  bind,  tie,  and  Caoten;  and 
him  the  said  William  Gaily,  bcmg  so  put  and 
•at  upon  horseback  as  aforesaid,  with  his  legs 
«o  hound,  tied,  and  fastened  iwdar  the  horse's 
belly  aa  aforesaid,  with  certain  large  whips, 
which  they  had  then  and  there  in  their  right 
iMnda,  in  and  upon  the  head,  face,  neck, 
shoulders,  arms,  back,  belly,  aidea,  and  several 
other  parts  of  the  body  of  him  the  said  Wil* 
liam  Gaily,  tlien  and  there  with  force  and  arma, 
feloniously,  wilfully,  and  ont  of  their  malice 
^rethought,  for  the  space  of  one  onile,  did 
whin,  lash,  hjeat,  and  strike ;  by  reason  where- 
of, the  said  William  Gaily  wtfs  thep  and  there 
Tery  much  wounded,  bruised,' and  hurt;  and 
ftot  being  able  to  endure  or  bear  the  misery, 
naio,  and  anguish,  occasioned  by  his  having 
been  so  whipped,  lashed,  beat,  and  struck  aa 
aforesaid ;  and  by  bis  being  so  woutuled, 
bruised,  and  hurt  as  aforesaid,  then  and  there 
dropped  down  the  lefl  side  of  the  said  horse, 
on  which  he  then  and  there  rode,  with  his  bead 
under  the  horse's  belly,  and  bis  legs  and  feet 
^ross  the  saddle  upon  the  back  of  the  said 
horse,  upon  which  they  the  said  Jackson, 
Carter',DowDer,  Richards,  and  Sheerman,  then 
and  there  untied  the  legs  of  the  said  William 
GaUy ;  and  him  the  said  GaUy,  in  and  upon 
1)ne  same  horM,  then  and  there  with  force  and 
arms,  feloniously,  wilfully,  and  out  of  their 
malice  aforethought,  did  again  put  and  set,  and 
the  legs  of  him  the  said  Gaily  being  again  so 
put  and  set  upon  the  said  honw  as  last  afore- 
^fi4f  w^th  the  same  rope  or  cord  under  the  belly 
of  the  said  horse,  they  then  and  there  with 
force  §nd  arms,  feloniously,  wilfully,  and  out 
ef  tlfeir  malice  aforethought,  under  the  horse's 
belly,  did  affain  bind,  tie,  and  fasten ;  and  him 
t^said  GaUy^  being  again  so  put  and  set  lyfon 


the  aaid  horse  aa  last  aforesaid,  with  hia  legs 
so  bound,  tied,  and  fastened  under  the  horse's 
belly,  as  last  aforesaid,  with  the  said  whips 
whiob  they  had  then  and  there  in  their  right 
hands  as  aforesaid,  in  aod  upon  the  head,  (See, 
neck,  arms,  shoulders,  baca,  belly,  aides,  and 
several  other  parts  of  the  body  of  him  the  aaid 
William  Gaily,  they  then  and  there  with  force 
and  arms,  feloniously,  wilfully,  and  out  of  their 
malice  aforethought,  for  the  spaoe  of  half  a 
mile  further,  did  again  whip,  lash,  beat,  and 
strike;  by  reason  whereof  he  the  said  WilUam 
Gaily  was  then  and  there  much  more  woand« 
ed,  bruised,  and  hurt;  aod  not  being  able  to 
endure  or  beer  thamisery,  pain,  and  anguish^ 
occasioned  by  his  having  been  ao  whipped, 
lashed,  brat,  and  struck,  in  manner  aa  aior^ 
said ;  and  by  his  being  so  wounded,  bruised,  and 
hurt,  in  manner  aforesaid,  did  then  and  there 
drop  a  second  time  from  off  the  said  horse,  with 
his  head  under  the  horse's  belly,  and  bb  legs 
and  feet  across  the  saddle.  Upon  which  they, 
the  said  Jackson,  Carter,  Downer,  Richards, 
aod  Sheerman,  then  and  there  again  untied 
the  legs  of  him  the  said  William  Gaily,  and 
him,  in  and  upon  another  horse,  behind  a  cer- 
tain other  person,  did  then  and  there  with  force 
and  arms,  feloniously,  wilfully,  and  out  of  their 
malice  albrethougbt,  put  and  set;  and  the  said 
William  GaUy,  bem^  so  put  and  set  ajHm 
horseback,  as  last  aforesaid,  with  the  i^me 
whips  which  ihey  had  then  and  there  in  their 
right  hands  as  aforesaid,  in  and  upon  the  head, 
fhce,  neck,  arms,  shoulders,  back,  belly,  sides^ 
and  seve^l  other  parts  of  the  body  of  the  said 
William  Gaily,  did  then  and  there  with  force 
and  arma,  feloniously,  wilfully,  and  ont  of  their 
malice  aforethought,  for  the  space  of  two  miles 
further,  until  they  came  into  the  pariah  of 
Harting,  in  the  county  of  Sussex  aforeaaid, 
again  whip,  lash,  beat,  aod  strike,  by  reason 
whereof  the  said  William  GaUy  was  then  and 
there  much  more  wounded,  bruised,  and  hurt ; 
and  not  being  able  to  endure  or  bear  the  mi« 
sery,  pain,  and  anguish,  occasioned  by  his 
haviug  been  so  wounded,  bruised,  and  hurt,  in 
manner  as  aforesaid,  then  and  there  in  the  pa- 
rish of  Harting  aforesaid,  got  off  the  said  horse ; 
upon  which  they  the  said  Jackson,  Carter, 
Downer,  Richards,  and  Sheerman,  him  the 
said  William  Gaily,  in  aod  upon  another  horse, 
whereon  the  said  Edmund  Riobarda  then  and 
there  rode  with  the  belly  of  him  the  said  Wil- 
liam Gaily  across  the  pummel  of  the  saddle, 
on  which  the  said  Richards  then  and  there 
rode,  then  and  there  with  force  and  arms,  felo- 
niously, wilfully,  and  out  of  their  malice  afbre^ 
thought,  did  put  and  lay ;  but  before  they  had 
gone  the  space  of  eighty  yards  further,  the 
said  William  Gaily  nojt  being  able  to  beaf  the 
motion  of  the  said  hoi;s^,  on  which  tie  was  so 

Kut  and  laid  as  last  aforesaid,  by  reason  of  hid 
aving  been  so  whipped,  lashed,  beat,  and 
Struck  as  afhresaid ;  and  by  reason  of  hia  being 
so  wounded,  bruised,  aod  hurt,  in  manner  as 
aforesaid,  then  and  there  tumbled  off  the  said 
horae,  aad  fell  upon  the^groiindrtii  the 
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highwmy  there,  bj  whicb  fall  he  the  said  Wil- 
liam Gailv  waa  (beo  and  there  mocb  more 
wmmded,  oniiaed,  and  hurt ;  whereupon  thev 
the  said  Jackson,  Carter,  Downer,  fUchaitn 
and  Sheerman,  him  the  said  William  Gaily,  in 
and  open  another  horse  by  himself,  then  and 
there  with  force  and  arnM,  feloniously,  wilfally, 
and  oat  of  their  malice  aforethoufpht,  did  put 
and  set ;  but  the  said  Gaily  net  being  able  to 
sit  opright  npon  the  said  last-mentioned  horse, 
he  the  said  GHieerman,  otherwise  LitUe  Hairy, 
did  then  and  there  ^t  no  upon  the  same  horse, 
behind  him  the  said  Gaily,  in  order  to  hold  htm 
on  %  but  after  they  the  said  Jackson,  Carter, 
Downer,  KIchards  and  Sheerman,  and  the  said 
Gaily  had  rode  on  a  quarter  of  a  mile  f^irther 
together,  in  manner  aforesaid,  he  the  said  Wil- 
liam GaHy,  not  being  able  to  sK  upon  the  saM 
horse,  or  ride  any  further  upon  the  same, 
throuj^h  the  great  misery,  pain,  and.  an|^uish, 
occasioned  by  hb  hafing  neen  so  whipped, 
lashed,  beat,  and  struck,  as  aforesaid,  ana  by 
his  being  so  wounded,  bruised,  and  hurt,  in 
manner  as  aforesaid,  then  and  there  tumbled 
off  the  said  horse,  on  which  he  was  so  put  and 
set  as  test  aforesaid,  and  again  fell  to  the 
gronnd ;  and  as  he  so  tumbled  and  fell,  the 
said  Henry  Sheerman^  otherwise  Little  Harry, 
who  rode  behind  the  said  Gaily,  and  npon  the 
same  horse  with  him,  in  manner  aforesaid,  then 
and  there  with  force  and  arms,  feloniously, 
wilfoUy,  and  out  of  his  malice  aforethought, 

SLve  to  him  the  said  Gaily  a  most  TioTent 
rust  and  push ;  by  reason  whereof,  the  said 
Gaily  then  and  there  fell,  with  mgch  more 
weight  and  force  to  the  ground,  than  other- 
wise he  would  hare  done;  and  was  thereby 
then  and  there  much  more  wounded,  bruised, 
and  hurt  And  that  by  reason  of  the  said  bind- 
ing, tyinsf,  nnd  fostening,  of  him  the  said  Wil- 
liam Gaily,  bv  them  the  said  Jackson,  Carter, 
Downer,  Kichards  and  Sbeerman,  in  manner 
and  form  aforesakl ;  and  of  the  whipping, 
lashing,  beating,  and  striking,  of  him  the  said 
Gaily,  by  them,  in  manner  and  form  aforessid ; 
and  of  the  several  wounds,  bruises,  and  hurts, 
which  he  the  said  William  Gaily  received, 
from  such  whipping,  lashing,  beating,  and 
striking,  in  manner  aroreaaid,  and  other  wounds, 
braises  and  hurts,  whteh  he  the  said  William 
Gaily  so  receired  from  the  several  falls,  which 
he  so  had  from  off  the  said  several  horses,  on 
whicb  he  was  so  by  them  put,  set,  and  laid,  in 
manner  and  form  aforesaid ;  and  of  the  said 
thrust  and  push,  which  he  the  said  Henry 
Sbeerman,  otherwise  Little  Harry,  so  as  afore- 
said, gave  him  the  said  Gaily,  as  he  the  said 
Gaily  so  tumbled  and  foil  firom  off  the  said 
horse,  as  last  aforesaid,  he  the  said  William 
Gaily,  at  the  parish  of  Harting  aforesaid,  in 
the  county  of  Sussex  aforesaid,  did  instantly 
die.  Anil  further.  That  they  the  said  William 
Jackson,  William  Carter,  Samuel  Downer,  alias 
fleward,  alias.  Little  Sam,  Edmnnd  Richards, 
and  Henry  Sbeerman,  alias  Little  Harry,  him 
the  said  WOham  Gaily,  with  force  and  arms,  in 
manner  and  form  aforetfiid,  felnnionsly,  wU- 


Mly,  and  oat  of  their  malice  aforethoaght,  did     \ 
kill  and  murder,  against  his  majesty's  peace, 
his  crown  and  dignity. 

Pettt  Jury. 


John  Bnrnand, foreman, 
William^Psulkner, 
Richard  North, 
WUliam  Halsted, 
HenryHalsted, 
John  Woods, 


John  Hipkin, 
William  Hobbi, 
John  Shotter, 
Thomas  Sturt, 
WiUiam  Poe, 
Christopher  Wilson. 


The  Counsel  for  the  Crown  were  Mr. 

Banks,  Mr.  Smith,  Mr.  Pureas,  Mr.  Burrell, 

and  Mr.  Steele. 
Mr.  Justice  WoUtty  before  the  jory  were 
—   acquamted-  the  prisoners  they  might 


each  of  them  challenge  twepty  of  the  nannel, 
withont  shewing  cans6 ;  bat  if  they  challenged 
more,  they  must  shew  a  reaaonaUe  cause  for 
so  doing;  and  that  if  they  agreed  to  join  ia 
their  chaltengea  they  might  be  tried  together, 
but  if  they  did  not,  they  would  be  tried  sepa- 
rately: anif  left  them  to  act  in  that  behalf,  as 
they  should  see  proper. 

The  prisoners  consulted  among  themselves, 
and  agreed  to  join  and  be  tried  together.  And 
then  the  jury  being  sworn,  and  charged  by  the 
clerk  of  the  arraignments, 

Mr.  Stuk  opened  the  Indictment  against 
the  seven  prisoners,  for  the  murder  of  ]!](aniel 
Chater.    Afler  which, 

Mr.  Banki^  the  king's  coansel,  spoke  as  fd- 
kiws :  This  is  an  indictment  against  the  seven 
prisoners  at  the  bar,  for  the  murder  of  Daniel 
Chater.  It  is  against  the  three  first,  vis.  Ben- 
jamin Tapner,  John  Cobby,  and  John  Ham- 
mond, as  principals  in  that  murder,  by  being 
present,  aiding,  abetting,  and  assisting  therein ; 
and  against  Thomas  Stringer,  and  Danid 
Perryer,  as  principals  also,  and  who  are  not 
yet  apprehended.  And  it  is  against  the  four 
last  prMoners,  vis.  William  Jackson,  William 
Carter,  Richard  Mills  the  elder,  and  Richard 
Mills  the  yonnger,  as  accessaries  before  the 
murder ;  and  also  against  three  othen  as  ac- 
cessaries before  the  fact,  vis.  John  Mills, 
another  son  of  Richard  Mills  the  elder,  Thomas 
Wilhs,  and  Edmund  Richards,  not  yet  taken 
and  brought  to  justice. 

Although  this  indictment  hath  made  a  dis- 
tinction between  the  several  prisoners,  and 
dividadthtnn  Into  two  classes,  of  principals  and 
accefesaries;  yet  the  law  makes  no  distinction 
in  the  crime.  And  in  case  al  the  prisoners  are 
guilty  of  the  charge  in  thbjindiotment,  they 
will  be  all  equally  Imble  to  the  same  judgment 
and  punishment. 

In  the  outset  of  this  trial  I  shall  not  enlarge 
upon  the  heinousness  of  murder  in  genend; 
nor  shall  I  dwell  upoa  those  many  cireum- 
stances  of  aggrafiuon,  attending  this  murder 
in  particular.  When  I  come  to  mentton  thoan 
aggravatitag  cireumstances  of  cruelty  and  bar- 
banty,  in  the  course  of  this  trial,  1  doubt  not 
bat  tney  will  have  all  that  effect  upon  the  geii- 
tlemcii  Of  the  jory,  which  thsy  o«ght  te  have; 
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to  awaken  and  6x  your  aUention  to  erery  part 
«f  this  bloody  transactioo ;  and  to  balance  that 
cotupassion  which  you  feel  for  the  prtsoners, 
though  they  felt  nooe  for  others.  The  effect 
I  mean  these  circumstances  ehould  and  ought 
to  have, vis,  to  clear  the  way  for  that  justice, 
which  the  lyition  ezfiects  and  calls  for  from 
your  determioatioD  and  verdict. 

To  comply  with  this  general  demand  of  jus- 
tice upon  the  prisoners,  his  majesty  (ever  atten- 
tive to  the  good  and  welfare  of  the  kingdom, 
the  preservation  of  his  subjects,  the  protection 

.of  the  innocent,  and  the  punishment  of  the 
guilty,)  in  order  to  .give  the  prisoners  the 
earliest  opportunity  of  nroving  their  innocence, 
and  of  wiping  off  this  foul  suspicion  of  murder 
|hey  now  lie  under ;  or  if  guiltv  of  a  breach  of 

.  the  laws  of  God  and  man,  thaltney  may  suffer 
the  punishment  due  to  their  guilt;  bis  majesty 
has  been  pleased  by  a  special  commission,  to 

.appoint  this  trial  to  be  before  their  lordships, 
not  less  knowing,  in  the  laws,  than  tender  and 
compassionate  in  the  execution  thereof. 

1  cannot  here  omit  taking  notice  of  the  un- 
happy cause  of  this  fatal  effect,  now  under  ^our 

.  consideration.  £very  one  here  present,  will  in 
his  own  thoughts  anticipate  my  words;  and 
knows,  I  mean  smuggling.  Smuggling  is  not 
only  highly  injurious  to  trade,  a  violation  of  the 
laws,  and  the  disturber  of  the  peace  and  quiet 

.  of  ail  the  maritime  counties  in  the  iiingdom  ; 
but  it  is  a  nursery  of  all  sorts  of  vice  and 
wickedness ;  a  temptation  to  commit  offences 
at  first  unthought  of;  an  enconragement  to 

.  perpetrate  the  blackest  of  crimes  without  pro- 
Tocation  or  remorse;  and  is  in  general  pro- 

.  ductive  of  cruelty,  robbery,  and  murder. 

it  is  greatly  to  be  wished,  both  for  the  sake 
of  the  smugglers  themselves,  and  for  the  peace 
of  this  county,  that  the  dangerons  and  armed 
maoner  now  used  of  running  .uncustomed 
goods,  was  less  knowb,  and  less  practised  here. 
It  is  a  melaocholjr  consideration  to  observe, 
that  the  best  and  wisest  measures  of  govern- 

•  ment,  calculated  to  put  a  stop  to  this  growing 
mischief,  have  been  perverted  and  abused  to 
the  worst  of  purposes.    And  what  was  intend- 

.  ed  to  be  a  cure  to  this  disorder,  has  been  made 
the  means  to  increase  and  heighten  the 
disease. 

Every  expedient  of  lenity  and  mercy  was  at 
first  made  use  o^  io  reclaim  this  abandoned  set 
.of  men.  His  majesty,  bv  repeated  proclama- 
tions of  pardon,  invited  them  to  tl|eir  duty  and 
to  their  own  safety.  But  instead  of  laying 
hold  of  so  gracious  an  offer,  they  have  set  the 
laws  at  defiance,  have  made  the  execution  of 
justice  dangerous  in  the  hands  of  magistracy, 
and  have  become  almost  a  terror  to  irorern- 
ment  itself. 

The  number  of  the,  prisoners  at  the  bar,  and 
of  others  involved  in  the  suspicion  of  the  same 

Siilt,  the  variety  of  circumstonces  attemling 
IS  whole  transaction,  the  length  of  time  in  the 
completion  thereof,  and  the  general  expecU- 
tion  of  mankind  to  be  informed  of  every  mi- 

^m  m^vmm^  leading  and   tending  to 


finish  this  soene  of  horror,  will  necessarily  lay 
me  under  an  obligation  of  taking  up  more 
time,  than  will  be  either  agreeable  to  the  Court, 
or  to  myself. 

To  avoid  confusion  in  stating  such  a  varieMr 
of  facts,  with  the  evidence  and  proofs  thereof ; 
and  to  iSix  and  guide  the  attention  of  the  gentle- 
men of  the  jury  to  the  several  particular  parts  of 
this  bloo«ly  tragedy,  at  last  oompleied  in  the 
murder  of  Chater ;  J  sholf  divide  the  ^icts  into 
four  distinct  periods  of  time. 

1st,  >Vhat  happened  precedent  to  Cfaater's 
coming  to  a  public  house,  the  sign  of  the  White 
Hart,  at  Rowland's  Castie,  in  Hampshire,  kept 
by  Elizabeth  Paine,  widow,  upon  Sunday  the 
14tb  of  February,  1747-8.  ' 

And  this  period  of  time  will  take  in  the  oe- 
casion  and  grounds  of  the  prisoners'  wicked 
malice  to  the  deceased,  and  the  canse  and  mo- 
tive to  his  murder. 

2d,  W.hat  happened  aAer  Cbater's  arrival 
at  the  widow  Paioe*s,  to  the  time  of  his  being 
carried  away  from  thence  by  some  of  the  pri- 
soners, to  the  house  of  Richard  Mills  the  elder, 
at  Trotten  in  Sussex. 

This  will  disclose  a  scene  of  cruelty  and  bar- 
barity, previous  to  C hater's  murder ;  and  shew 
how  active  and  instrumental  the  prisoners 
Jackson  and  Carter  were  therein. 

Sd,  What  happened  after  Chater  was 
brought  to  the  hunse  of  Richard  Mills  the 
elder,  to  the  time  of  his  murder,  upon  Wed- 
nesday night  the  17tb  of  that  February. 

This  will  take  in  that  barbarous  usage  of 
Chater  at  Mills's  house ;  a  consultation  of  aix- 
.  teen  smugglers  in  what  manner  to  dispose  of 
Chater,  and  their  unanimous  resolution  to  mof- 
der  him ;  and  will  shew  Tapneri  Cobby,  and 
Hammond,  to  be  principals  therein ;  and  the 
.  other  four  prisoners  to  be  accessaries. 

4th,  And  last  period  takes  in  the  discovery 
of  Chater'p  body  in  a  well,  where  he  was  hong', 
with  the  proofs  that  it  was  the  bedjf  of  Chater. 

In  the  opening  of  this  case,  it  will  be  impos- 
sible for  me  to  a^oid  the  frequent  mention  of 
one  William  Gaily,  alsosuspei^  to  have  been 
murdered ;  and  for  whose  murder,  two  of  the 
prisoners,  viz.  Jackson  and  Carter,  are  indicted, 
and  are  to  be  tried  upon  another  indictment. 

9ut  the  murder  of  Gaily  is  not  the  ol>ject  of 
vour  present  consideration,  nor  do  I  mention 
bis  name,  eiilier  to  aggravate  this  crime,  by 
taking  notice  of  his  murder  also ;  nor.  to  in- 
flame the  jury  against  the  prisoners  at  the  bar. 
But  I  do  it  for  the  sake  of  method,  and  for  the 
purpose  only  of  laying  the  whole  case  before 
the  jury ;  for  the  story  of  Cbater's  murder  can- 
not be  told,  without  disclosing  also  what  happen- 
ed to  Gaily,  his  companion  and  fellow-sufferer. 

To  begin  with  the  first  period  of  time.  Some 
time  in  September  1747,  a  large  quantity  of 
uncustomed  tea  had  been  duly  seized  by  one 
captain  Johnson,  out  of  a  smuggling  cutter, 
and  by  him  lodged  in  the  custom-r  house  of 
Poole,  in  the  county  of  Dorset. 

In  tlie  night  of  the  6th  of  October  foUqwing, 
the  GU8tom*hovse  oi^  Poole  wn  broke  open  by 
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m  Dumerons  and  armed  ^^g  of  smugi^ers ; 
and  the  tea  which  bnd  been  seized  and  there 
.lodited,  waa  by  them  lakeo  and  carried  away. 

This  body  of  stnuj^glers,  in  their  return  from 
Poole,  pasaed  throug^h  Fordingbridge,  in 
Ha&la;  where  Dimer,  one  of  that  company, 
was  seen  and  known  by  Chater.  Dimerwaa 
aflerwards  taken  up,  upon  suspicion  of  being 
«ine  of  those  who  bad  broke  open  the  custom - 
house  of  Poole,  and  was  in  custody  st  Chi- 
Chester  for  further  examination,  and  for  further 
proof  that  be  was  one  of  that  gan^. 

And  in  ^rder  to  prove  the  identity  of  Dimer, 
and  thai  he  was  one  of  that  gan^,  Daniel  Cha- 
ter, a  shoemaker  at  Fordingbridge,  (the  person 
murdered)  was  sent  in  company  with,  and  un- 
der the  care  of  William  Gaily,  a  tidewaiter  of 
Southampton,  by  Mr.  Sheerer,  collector  of  the 
customs  there,  with  a  letter  to  major  Battine,  a 
justice  of  peace  for  Sussex,  and  survey or-ge- 
neral  of  the  customs  for  that  county.  Sunday 
uaorDing,  the  i4th  of  February,  1747-8,  Gaily 
and  Chater  sett  out  from  Southampton,  with 
Mr.  Sheerer's  letter,  on  their  journey  to  major 
Ikittine*8  house,  at  £ast  Mardeq,  in  the  neigb- 
bourhood  of  Chichester. 

At  the  New-inn  at  Leigh,  in  Havant  parish 
iu  Hants,  Chater.  and  Gaily  met  with  Robert 
Jenkes,  George  Austen,  and  Thomas  Austen, 
and  having  shewed  them  the  direction  of  the 
letter  to  -major  Battine,  they  told  them  they 
were  going  towards  Stansteadi  where  Chater 
and  Gaily  were  informed  major  Battine  then 
was ;  and  said  tiiey  would  go  with  them,  and 
shew  them  the  road.  Their  direct  way  to 
Stanstead  lay  near  to  Rowland's  Castle  |  but 
Jenkes  and  the  two  Austens  carried  them  to 
Rowland's  Castle,  that  Sunday  about  noon  ; 
where  this  cruel  plot  waa  tirst  contrived,  and 
k)  part  earned  into  execution. 

The  malice  conceived  by  the  prisoners  against 
(Chater,  from  what  1  have  already  mentioned, 
appears  not  to  have  arisen  from  any  injury  or 
suspicion  of  injury  done  by  the  deceased  to  the 
prisoners;  hut  because  Chater  dared  to  give 
information  against  a  smuggler,  and  to  do  bis 
duty  in  assisting  to  bring  a  notorious  and  des- 
perate offender  to  justice,  he  was  to  be  treated 
with  the  utmost  cruelty,  his  person  waa  to  be 
tortured,  and  his  life  at  last  destroyed.  What 
avail  the  laws  of  society,  where  no  man  dares 
to  carry  them  into  execution  ?  Where  is  the 
protection  of  liberty  and  lite,  if  crimiuab  as- 
sume to  themselves  a  power  of  restraining  the 
one,  and  destroying  the  other  P 

Having  mentioned  the  motive  of  the  prisoners 
to  this  murder,.  I  shall  now  open  to  you  (what 
I  proposed  in  the  second  period  of  time)  a  scene 
of  cruelty  and  barbarity,  tending  to  the  murder 
of  Chater,  begun  at  Rowland's  Castle,  by  the 
tvro  prl/soners  Jackson. and  Carter,  in  company 
.  with  others }  and  from  thence  continued,  until 
Chater  was  brought  to  the  house  of  Richard 
Mills  the  elder,  atTrotten,  upon  Monday  morn- 
ing the  15ih  of  February,  before  it  was  light. 

And  here  you  will  observe,  how  cruelly  and 
wickedly  in  general  tbs  gang  assembled  at 


Rowland's  Castle  behaved  ;  and  in  particular 
how  active  Jackson  and  Carter  appeared  in 
every  step  of  this  fatal  conspiracy. 

Soon  after  Chater  and  Gaily,  and  the  three 
others,  had  arrived  at  Rowland's  Castle,  the 
widow  Paine  suspected  Chater  and  Gaily  in« 
tended  some  mischief  ai^^inst  the  smugglers ; 
and  for  that  purpose  enquired  of  George  Austen 
who  the  two  strangers  were,  and  what  their 
business  was  ?  He  privately  informed  her,  they 
were  going  to  major  Battine  with  a  letter.  Sbs 
desired  be  would  either  direct  the  two  strangers 
to  go  a  different  way  from  major  Battine's,  or 
would  detain  them  a  short  time  at  her  housei 
until  she  could  send  for  Jackson,  Carter,  anj 
others.  And  she  immediatelv  sent  her  son 
William  for  the  prisoner  Jackson;  and  soon 
afterwards  ordered  ber  other  son  ^dinnnd  ta 
summon  the  other  prisoners,  Carter,  £dmund[ 
Richards,  Samuel  Howard,  Henry  SbeeraaD. 
William  Steel,  and  John  Raiss,  who  all  lived 
near  Rowland's  Caslle;  and  accordingly  tbeY 
all  came ;  as  also  did  Jackson's  and  Carter's 
wive».  'i'hey  were  'immediately  infonned  by 
the  widow  -Paine  of  what  she  suspected,  and 
had  been  informed  concerning  the  two  stran* 
gers.  Jackson  and  Carter  being[  very  desirous 
of  seeing  the  letter  to  major  Batune,gst  Chater 
out  of  the  house,  and  endeavoured  to  persuade 
him  to  let  them  see  the  letter,  and  to  inform 
them  of  the  errand  to  major  Battine.  Butupoa 
Gally's  coming  out  to  them,  and  interposing 
to  prevent  Cliater's  making  any  discovery, 
they  quarrelled  with  Gaily,  and  beat  him  to 
the  ground;  Gall  v  complained  of  this  ill  usage, 
and  said  he  waa  tne  Viog's  officer,  and  to  coa- 
vince  them,  shewed  his  deputation. 

Chater  and  Gaily  were  very  uneasy  at  this 
treatment,  and  wanted  to  be  gone;  but  the 
gang  insisted  upon  their  staying ;  and  in  order 
to  secure  and  get  them  entirely 'into  their  owii 
power,  they  plied  them  with  strong:  liquors, 
and  made  tuem  drunk,  and  then  carried  them 
into  another  room  to  sleep. 

During  the  two  hours  Chater  and  Gallv 
slept,  the  letter  waa  taken  out  of  Chater% 
pocket ;  wheiebv  it  appeared  that  Chater  was 
going  to  give  inuirmation  against  Dinger.  The 
secret  being  thus  disclosed  to  the  gang,  the 
next  thing  to  be  considered  of  by  the  smug- 
glers, was  how  to  save  their  accomplice  Dimer, 
and  to  punish  Chater  and  Gaily,  for  daring  to 
give  information  against  him.  For  that  pur- 
pose, whilst  Chater  and  Gaily  were  asleep,  se- 
veral  consultations  were  held. 

It  was  first  proposed  secretly  to  convey 
Chater  and  GallT  into  France;  at  that  time 
at  war  with  England. 

The  second  scheme  was,  for  all  present  to 
coiitributo  three-pence  a  week  for  the  mainte- 
nance of  Chater  and  Gallv,  who  were  to  be 
confined  in  some  private  place,  and  there  sub- 
sisted until  Dimer  should  be  tried.  And  as 
Dinger  was  done  unto,  so  Chater  and  Gaily 
were  to  be  dealt  with. 

The  third  and  last  proposal  wasi  to  murder 
both. 
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With  a  view  and  intention  to  execute  this 
last,  and  the  most  cruel  proposal,  Jackson 
went  into  the  room  about  seven  of  that  eveninn^, 
where  €bater  and  Gaily  lay  asleep^  and  awakeit 
them.  They  both  came  oat  very  bloody,  and 
cut  in  their  taces ;  but  by  what  means,  or  what 
Jackson  had  there  done  to  them,  does  not  ap- 
pear. Tl^^  ^cra  immediately  afterwards 
n>roed  out  of  the  house  by  Jackson  and  Carter ; 
the  others  present  and  consenting  and  assist- 
ing: Richards,  one  of  the  company,  witlv^ 
cocked  pistol  in  his  hand,  swore  he  would  shoot 
any  person  through  the  head,  who  should 
make  the  leart  discovery  of  what  had  passed 
there. 

Chater  and  Gaily  were  pot  upon  one  horse ; 
and,  to  prevent  their  escape,  their  legs  were 
tied  under  the  horse's  belly ;  and  both  their 
Imtied  together;  And  the  horse  was  led  by 
William  Steel.  Afler  they  bad  been  thus  car- 
ried about  an  hundred  yards  from  Rowland's 
Castle,  Jackson  cried  out  to  Carter  and  the 
company,  Lick  th^m,  damn  them,  cut  theita, 
alash  them,  whip  them.  Upon  which  they 
whippy  and  beat  them  over  their  heads,  faces, 
shoulders,  and  other  parts  of  their  bodies,  for 
the  space  of  a  mile.  With  this  cruel  treat- 
ment, they  both  fell  down  under  the  horse's 
belly,  with  their  heads  dragging  upon  the 
ground.  Thev  were  again  put  upon  the  horse, 
and  tied  as  before,  and  whipped  and  beat  with 
the  like  severity  along  the  road  for  about  an- 
other mile.  And  when  they  cried  out  through 
the  agony  of  their  pain,  pistols  were  held  to 
their  heads,  and  they  were  threatened  to  be 
shot,  if  tbey  made  the  least  noise  or  cry. 
Being  unable  to  endure  this  continued'  and  ex- 
qubite  pain,  and  to  sit  on  horse-back  any 
longer,  they  fell  a  second  Ume  to  the  ground. 
By  this  inhuman  usage,  they  were  rendered 
incapable  of  supporting  themselves  sny  longer 
on  horseback.  Gaily  was  afterwards  earned 
behind  Steel,  and  Chater  behind  Howard. 
The  prisoners,  Jackson  and  Carter,  with  the 
rest  of  the  company,  still  continued  their  merci- 
less treatment  of  Chater  and  Gaily;  but  in- 
stead of  whipping,  they  now  began  to  beat 
them  on  thev  brads  and  faces,  with  the  butt 
end  of  their  whips,  loaded  with  lead.  When 
they  came  to  lady  Holt  park  in  Sussex,  Gaily 
almost  expuing  with  the  torture  he  had  under- 
went, got  down  from  behind  Steel ;  and  it  was 
proposed  to  throw  him  alive  into  a  well  adjoin- 
ing to  that  park ;  in  which  well  Chater  was 
three  days  after  banged  by  the  same  gang. 
Gaily  was  then  thrown  across  the  pnmtnd  of 
the  saddle,  and  carried  before  Richards.  He 
was  afterwards  laid  along  alone  upon  a  horse, 
and  supported  by  Jackson,  who  walked  by  him ; 
and  was  at  last  carried  before  Sheerman,  who 
aupportedhim  by  a  cord  tied  round  his  breast 
When  they  dime  to  a  lane  called  Conduit-lane, 
in  Rogate  parish  io  this  county,  Gaily,  in  the 
•xtremitv  of  anguish,  cried  out,  I  shall  ftdl,  I 
shall  tall.  Upon  which  Sheerman  swore. 
Damn  you,  if  yeu  will  fall,  do  then ;  and  as 
Gaily  was  ftdling  he  gave  him  a  thrust  to  the 


ground ;  after  which  Gaily  was  never  seen  t# 
move,  or  heard  to  speak  more. 

Jackson,  Carter,  and-  the  others,  in  order  to 
prevent  a  discoveir  of  the  murder  of  Gaily, 
went  about  one  of  the  clock  on  the  Bf  ooday 
morning  to  the  Red  Lion  at  Rake,  in  Sussex,  a 
public-house  kept  by  William  Scardefield,  wlu- 
ther  they  carried  Chater  all  over  Mood,  and 
with  his  eyesalouwt  beat  out ;  and  also  brought 
the  body  of  Gaily.  They  obliged  Scardefield 
to  shew  them  a  proper  nlace  ror  the  burial  of 
Gaily ;  and  aoconiingly  be  went  with  Carter, 
Howard,  and  Steel,  to  an  old  fox  earth,  on  the 
side  of  a  hill  near  Raike,  at  a  place  called 
Halting  Combe,  where  they  dug  a  hole,  and 
buried  Gaily. 

The  same  morning,  and  long  before  it  was 
light,  whilst  some  were  employe  in  the  burial 
of  Gaily,  Jackson  and  Sheerman  canried  Chater 
to  the  bouse  of  Richard  Milhi  the  elder,  at 
Trotteo. 

I  am  now  come  to  the  third  period  of  time ; 
from  Chater's  arrival  at  the  house  of  Ricbard 
Milb  the  elder,  to  his  murder  upon  Wednesday 
night  the  17ih  of  February. 

And  here  it  is,  that  Richard  Mills  the  elder, 
first  appears  to  be  privy,  and  consenting  to  the 
intended  murder  of  Chater.  A  private  house 
was  thought  much  more  proper  and  safe  for 
the  confinement  of  Chater,  than  a  public- 
house,  at  all  times  open  to  every  man ;  and 
therefore  Chater  vras  to  be  removed  from 
Scardefield's.  The  prisoners  and  their  oompa- 
nions  being  no  strangers  to  old  Mills,  but  nis 
intimate  acquaintance,  and  oonfedevatea  in 
smuggling,  where  could  Ghater  be  so  secretly 
imprisoned,  as  at  the  private-house  of  the  elder 
Mills  P  And  where  could  he  be  more  securely 
guarded,  than  under  the  roof  of  one  of  tbar 
own  gangP  With  these  hopes  and  relianop, 
and  In  full  confidence  of  the  secrecy  and  as- 
abtance  of  old  Mills,  Chater  was  brought  to 
bis  house  by  Jackson  and  Sheerjnan ;  when 
they  came  there,  they  told  old  Mills  they  bad 
got  a  prisoner ;  he  must  get  up,  and  let  tb«m 
m.  Old  Mills  got  up,  and  received  Chater  his 
prisoner;  whose  face  was  then  a  ^ote  of 
blood,  many  of  his  teeth  beat  out,  bis  eves 
swelled,  and  one  almost  destroyed.  I  aball 
here  omit  one  or  two  particular  ctrcnmatanoes, 
which  the  witnesses  wil)  give  an  .  account  of ; 
which  shew  that  old  Mills  also  was  void  of  all 
tenderness  and  compassion.'^ 

Chater  was  received  by  him  as  a  priaoiier, 
and  a  criminal ;  and  therefore  was  to  be  treated 
as  such.  Old  Mills's  house  itself,  was  thought 
too  good  a  prison  fbr  him ;  and  therefbre  he 
was  soon  dragged  into  a  skeelin^  or  oui-hoose, 
adjoining  to  the  honse;  wherem  lumber  and 
fuel  were  kept.  And  though  Chater  was  io  so 
weak  and  deplorable  a  condition,  as  to  be 
scarce  able  to  stand ;  yet  to  prevent  all  chance 
and  possibility  of  his  esca'pe,  ne  was  chained  by 
the  leg  with  an  iron  chain,  fastened  Io  a  beam 
of  the  out- house.  He  was  guarded  nigbt  and 
day  ;  sometimes  by  Sheerman,  and  sooietimcs 
by  Howard,  who  6ame  there  that  lIOAday 
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eweimg.  That  he  eontioocd  in  cbains,  nntil 
he  was  loosened  for  bis  esecutioa.  But  lest  he 
should  die  for  went  of  susteuaoce,  and  disap- 
point their  wicked  designs ;  he  was  to  be  fed, 
and  just  kept  akve,  until  the  time  and  manner 
of  his  death  was  determined.  During  the 
whole  time  of  this  imprisonment,  old  Mills^was 
at  home,  and  in  his  business  as  usual.  He  be- 
trayed not  the  trust  reposed  in  him ;  he  ac- 
quainted nobody  with  what  had  bappenedt 
nor  with  whom  he  was  intrusted  ;  but,  like  i| 
gaoler,  took  care  to  produce  his  prisoner  for 
execution. 

On  Wednesday  the  17th  of  February,  there 
was  a  general  summons  of  all  the  smugglers 
theo  in  the  neighbourhood  of  Scardefield's 
house,  who  had  been  concerned  in  breaking 
opeo  the  coslom-boase  st  Poole,  to  meet  that 
day  at  Scardedeld's.  Upon  which  notice,  all 
the  priaonen  (exeept  old  Mills)  came  that  day 
|o  Scardefield's.  And  there  were  alsopresent, 
John  Mills,  snother  son  of  old  Mills,  £dmund 
Richards,  Thomas  Willis,  Thomas  Stringer, 
Daniel  Perryer,  William  Steel  and  John  Raiss, 
Howard  and  Sheerman  still  continuing  at  old 
Mills's,  and  there  guarding  Chater.  It  was  at 
thia  consultation  at  Scardaield*s,  unanimously 
agreed  bv  all  present,  that  Chater  should  lie 
murdered. 

This  was  a  deliberate,  serious,  and  determi- 
nate act,  of  minds  wickedly  and  cruelly  dis- 
posed. Slid  executed  with  all  the  imaginable 
circumstances  of  barbarity. 

At  this  meeting  Tapner,  Cobby,  and  Ham- 
mond were  first  concerned  in,  and  became  privy 
and  consenting  to  this  murder.  And  there  also 
Richard  Mills  the  younger  first  became  an  ac- 
cessary to  this  murder:  But  he  was  so  eager 
in  the  pursuit  of  it,  that  he  particularly  ad- 
Tised  and  recommended  it ;  and  said,  he  would 
go  with  them  to  the  execution,  but  be  liad  no 
lio^.  And  when  he  was  told,  that  the  old 
man  (oManlng  Chater)  was  carried  by  a  steep 

e(^  in  the  road  to  Rake,  he  said—**  If  I  had 
n  there^  I  should  have  called  a  council  of 
war,  and  he  should  have  come  no  farther.'* 

About  eight  of  the  clock  on  that  Wednesday 
evening,  all  who  were  present  at  the  consult- 
atkrn  at  SeardefieU's  (except  Richard  Mills 
the  younger,  John  Mills,  and  Thomas  Willis) 
went  from  Scardefield's  to  the  house  of  old 
Mills,  where  they  found  Chater  chained  and 
guarded  by  Howard  and  Sheerman. 

Thev  toid  him  he  must  die,  and  ordered  him 
to  say  nis  prayers.  And  whilst,  he  was  upon  his 
knees,  at  prayers.  Cobby  kicked  him;  and 
Tapner,  impatient  of  Chater'a  blood,  pulled  out 
a  lafge  oh«p- knife,  and  swore  he  would  be  his 
botcher,  and  cut  him  twice  or  thrice  (town  the 
face,  and  across  his  eyes  and  nose.  But  old 
Mills,  in  hopes  of  avoidmg  the  punishment  doe 
lo  his  guilt,  by  shifting  Chater'a  execution  to 
another  place,  said, — **  Don't  murder  him  heve» 
but  carry  him  somewhere  else  first." 

He  was  then  loosened,  from  his  chains,  and 
^as  by  all  the  prisoners  (except  Mills  the  father 
and  the  son),  end  by  aH  the  gang  that  came 
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from  Scardefield's,  carried  back  to  that  well, 
wherein  Gaily  had  before  been  threatened  to 
be  thrown  ahve.  Jackson  and  Carter  left  the 
company  some  small  distance  before  the  oihera 
came  to  the  well ;  but  described  the  well  to  bo 
fenced  round  with  pales,  and  directed  then& 
where  to  find 'it ;  and  said,  We  have  done  our 
parts,  meaning,  we  have  murdered  Gaily :  and 
you  shall  do  your  parts,  meaning,  you  shall 
murder  Chater. 

Tapner,  in  order  to  make  good  what  he  had 
before  said  (and  happy  had  it  been  for  him, 
had  be  shewn  more  regard  to  his  actions  and 
less  to  his  wqHs,)  after  Chater  had  been  forced 
over  the  pales  which  fenced  the  well,  nulled  a 
rope  out  of  his  pocket,  put  it  a(>out  Chater'a 
neck,  fastened  ths  other  end  to  the  pales,  and 
there  he  hung  Chater  in  the  well  until  he  was 
dead. 

But  soon  after  the  body  was  let  loose,  and 
had  fallen  to  the  bottom  of  this  well,  which  was 
drv,  one  of  the  accomplices  imagined  he  heard 
Chater  breathe,  and  tliat  there  were  still  some 
remains  of  life  in  him. 

To  put  an  end  to  a  life  so  miserable  and 
wretched,  they  threw  pales  and  stones  open  him. 
This  was  the  only  act,  that  had  any  appearance 
of  mercy  and  compassion  ;  and  it  brings  to  my 
remembrance  the  saying  of  the  wisest  of  ment 
fully  verified  in  this  latal  instance  of  Chater'a 
murder—-**  The  mercies  of  the  wiokcMl  are 
cruelty." 

I  am  now  come  to  the  fourth  and  last  period 
of  time. 

And  here  it  isobsenrsble,  that  although  Pro- 
vidence Jiad  for  many  montlis  permitted  this 
murder  to  remain  un<Jiiioovered,  yet  it  was  then 
disclosed  and  brouglit  to  light,  when  the  ap- 
pointed time  was  come,  and  an  opportunity 
giveo,  to  apprehend  and  bring  to  justice  many 
of  the  prinapal  offenders.  t 

Upon  the  17th  of  Sc^ptcmber  last,  search  was 
made  in  pursuance  of  information  given,  for 
the  body  of  Chater.  And  the  body  was  found 
with  a  rope  about  its  neck,  covered  with  pales^ 
stones,  and  earth,  in  that  well  I  before  men* 
tioned,  close  by  lady  Holt  park,  in  a  wood  ' 
called  Harrass-woo<(,  belonging  to  Mr.  Car* 
ryll. 

By  the  length  of  time,  from  February  to 
September,  the  body  was  too  much  emaciated 
to  be  known  with  any  certainty.  But  by  bis 
boots,  clothes,  and  fclelt,  there  also  found,  it 
evidently  appeared  to  be  the  body  of  the  unfor- 
tunate Chater. 

I  have  now  opened  to  you  the  substance  of 
all  thie  most  material  facts;  and  should  the 
proofs  support  the  truth  of  tliose  fads,  no  man 
can  doubt  the  consequence  thereof,  that  Chetep 
was  murdered,  and  that  the  prisoners  were  hie 
murderera. 

Mr.  Smy/A,  another  of  the  king's  oounsel, 
akio  spoke  as  foUowa :  May  it  please  yoor 
lordabipsand  gentlemen  ol'thiejury,  I  am  like* 
wise  of  oounsel  againat  the  prisoners  at  the 
bar,  tliree  of  whom  are  iiidicted  as  principals 
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^r  the  murder  of  Daniel  Chater,  the  other  four 
as  accessaries  before  the  fact  to  that  murder. 

The  crime  they  are  charged  with  is  one  of 
the  greatest  that  cao  be  cotnciitted  against  the 
laws  of  God  and  man,  and  in  this  particular 
case  attended  with  the  most  aggravating  cir- 
enmstances. 

It  was  not  done  in  the  heat  of  passion,  and 
on  provocation,  but  in  cold  blood,  deliberately, 
«n  the  fullest  consideration,  in  the  most  cruel 
manner,  and  without  any  provocation ;  the  oc- 
casion being  as  you  have  heard,  only  because 
he  dared  to  speak  the  truth,  he  had  seen  Dimer 
passing  through  Fordingbridge,  and  had  made 
oath  of  it  before  a  magistrate,  being  required 
so  to  do. 

This  prosecution  therefore  is  of  the  utmost 
importance  lo  the  public  justice  of  the  nation, 
and  to  the  safely  and  security  of  every  person ; 
not  only  in  this  county,  hut  in  the  kingdom  ; 
lor  if  such  offenders  sbotild  escape  with  im- 
punity, the  consequence  wonid  lie,  that  no 
ertme  could  be  punished.  It  would  teach 
highwaymen,  housebreakers,  and  all  other 
enminais,  to  unite  in  the  manner  those  men 
bave  done,  and  whoever  received  injuries  from 
them,  would  not  dare  complain,  or  take  any 
steps  towards  bringing  them  to  justice,  for  fear 
of  exposing  themselves  to  the  resentment  and 
revenge  of  their  companions. 

Our  constitution,  therefore,  which  must  be 
supported  by  a  regular  administration  of 
justice,  Aod  a  due  execution  of  our  laws,  de- 
pends in  some  measure,  on  bringing  such 
offenders  to  condign  punishment ;  and  it  is  to  be 
Imped  a  few  examples  of  this  kind  wiU  restore 
the  peace  and  tranquillity  of  this  country. 

In  shortly  stating  the  facts,  1  shall  en- 
deavour to  point  out  tp  you  the  share,  which 
every  one  of  the  persons  at  the  bar  had  in  this 
murder.  * 

In  October  1747,  the  custom-house  at  Poole 
was  broke  open  ;  the  smugglers  who  did  it,  in 
their  return  passed  through  Fordingbridge,  s 
town  in  Hampshire,  where  Chater  saw  Dimer 
among  them;  and  having  declared  so,  was 
*  obliged  to  make  oath  of  it  before  a  magistrate ; 
on  which  information  Dimer  was  taken  up  and 
committed  to  Chichester  gaol  for  further  exa- 
mination; and  on  the  14th  of  February,  Chater 
was  sent  by  the  collector  of  Southampton,  in 
company  with  Gaily,  with  a  letter  to  Mr.' Bat- 
tine,  surveyor-general  of  the  customs,  to  order 
that  Chater  might  see  if  the  man  in  Chichester 
gaol  was  the  same  person  he  saw  at  Fording- 
oridge. 

These  two  men  having  enqaired  their  way 
at  the  New- inn  at  Leith,  one  Jenkes  undertook 
to  direct  them,  and  carried  them  to  the  widow 
Fatne'sat  Rowland's  Castle,  who  ssyingshe 
feared  they  were  going  te  do  the  smugglers 
some  mischief,  sent  for  Carter  and  Jac£son, 
Steel,  Raiss,  Richards, Sbeerman,  and  Howard, 
who  having  made  Chater  and  Gaily  drunk, 
and  seen  the  letter  to  Mr.  Battine,  consulted 
what  to  do  whh  them.  Some  proposfd  to 
murder  them,  others  to  send  thorn  prisoners  to 


France,  and  others  to  confine  them,  till  they 
saw  what  became  of  Dimer,  and  to  treat  them 
as  he  was  dealt  with. 

Carter  and  Jackson  having  sent  Jenkes  away, 
this  poor  man  and  Gaily  w«re  left  absolutely  ra 
the  power  of  them  and  the  other  smugglers  ;* 
and  indeed  into  worse  hands  he  could  not  have 
fallen ;  had  he  been  taken  prisoner  in  battle 
by  our  enemies,  he  would  have  had  quarter, 
and  been  treated  with  humanity  :  had  be  fallen 
into  the  hands  of  enemies  of  those  natiims  who 
give  no  quarter,  his  lot  would  have  been  im- 
mediate death :  but  as  it  was  his  hard  fate  to 
fall  into  the  hands  of  smugglers/ he  was  to  have 
neither  quarter  or  immediate  death,  bnt^was  re- 
served to  suffer  the  most  cruel  usage  for  several 
days,  and  afterwards  murdered. 

These  poor  wretches,  after  having  been  heat 
and  abused  at  Paine's  by  Carter  and  Jackson, 
and  the  rest  of  the  gang,  were  carried  away  by 
force,  both  set  on  one  horse,  with  their  legs 
tied  under  the  horse's  belly,  and  whipped  and 
beat  by  direction  of  Carter  and  Jackson,  till 
they  fell ;  then  were  set  up  again  in  the  same 
manner,  and  whipped  and  beat  again,  till  they 
fell  a  second  time ;  and  were  then  set  on  sepa- 
rate horses,  and  used  in  the  same  manner,  till 
Gaily  had  the  good  fortune  to  be  delivered  by 
death  from  their  cruelty  ;  after  which  they 
carried  Chater,  who  was  bloody  and  mangled 
with  the  blows  and  falls  he  had  received,  to 
Scardefield's,  at  the  Red  Lion  at  Raike,  who 
observed  Jackson's  coat  and  hands  to  be 
bloody ;  and  while  Carter  and  the  rest  buried 
Gaily,  Jackson  and  Sbeerman  carrieil  Chater 
to  old  Mills's  in  the  night,  between  the  l4th  and 
15th  of  February,  where  he  was  chained  by 
the  leg  in  the  ^keeling,  or  out-house,  till  the 
Wednesday  night  following,  and  Sbeerman  and 
Heward  guarded  him. 

Imagine  to  yourselves  the  condition  of  this 
unhappy  man,  certain  to  die  by  their  hai\ds, 
unoertam  only  as  to  the  time,  and  the  cruel 
manner  of  it ;  suffering  for  three  days  and 
three  nights,  pain,  cold,  and  hunger  ;  and  what 
was  infinitely  worse,  that  terror  and  anxiety  of 
mind,  which  one  in  his  8ituatk>n  must  conti- 
nually laboilr  under;  he  must  doubtfess  envy 
the  condition  of  his  companion  Gaily,  who  by 
an  early  death  was  delivered  from  the  misery 
he  then  endured. 

Go  Wednesday  foIlowing,'being  the  ITthof 
February,  all  the  prisoners  at  the  bar  (except 
old  Mills)  met  at  Scardefleld's,  and  there  were 
present  also  seven  more ;  at  which  meeting 
they  consulted  what  to  do  with  Chater ;  and  it 
was  unanimously  agreed  hy  all  the  thirteen 
then  present,  to  murder  Chater;  and  young 
Mills,  the  prisoner  at  the  bar,  particularly  ad- 
vised it ;  and  said,  if  he  had  a  horse  he  would 
go  with  them  to  do  it ;  and  either  then,  or  at 
another  meeting  at  Scardefield's,  when  Carter 
and  Jackson  said,  that  as  they  came  along, 
they  brought  Chaier  by  a  steep'  place  thirty 
feet  deep,  yonng  Mills  said,  If  I  had  been 
there,  1  would  have  called  a  cooncil  of  wart 
and  he  sheuld  have  cocue  no  further.    . 
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This  being  determined,  the  pruonersTapner, 
Cabby,  Haibniond,  Carter,  and  Jackson,  to- 
lather  with  five  more  of  that  company,  went  to 
old  Mills's,  where  they  fbnnd  Ohater  ch«med, 
•nd  guarded  by  8heerman  and  Heward,  and 
told  him  he  must  die ;  he  said  he  expected  no 
€llier;  Tapner  then  said  he  would  be  his 
btttcber,  and  taking  out  a  knife,  cut  him  twice 
across  the  face ;  on  which  old  Mills  said,  Don't 
marder  him  here,  but  take  him  somewhere 
dse  fifst. 

Tapner,  Cobby,  Hammond,  Carter,  Jackson, 
and  ttie  rest,  wlio  came  there  together  with 
8heerman  and  Reward,  then  darried  him  away 
to  murder  him ;  Sheermao,  Heward,  and 
Richards,  baring  been  concerned  in  Gally's 
murder,  said,  the  rest  should  kill  Chater,  and 
therefore  went  away  at  Harting ;  Carter  and 
Jackson  baring  been  likewise  concerned  in 
Oally's  murder,  when  they  came  to  lady  Holt 
|iark-gate,  turned  in  there,  and  left  the 
others;  baring  first  told  them,  the  well  is  a 
little  wtLj  off,  vou  can't  miss  it,  'tis  fenced 
ronnd  with  pales,  to  keep  the  cattle  from 
falling  in. 

Tapner,  Cobby  and  Hammond,  and  the  rest, 
went  then  to  the  well,  where  Tapner  put  a  rope 
about  C hater's  neck  to  bang  him  ;  and  some 
of  the  pales  being  broken  down,  Chater  would 
liare  crept  through.  Tapner  would  not  let 
Jiim,  but  made  him  climb  orer  the  pales,  weak 
M  ha  was,  and  then  hanged  him  in  the  well 
•boot  a  quarter  of  an  hour,  till  they  thought 
liim  dead ;  then  having  drawn  hira  up  till  they 
could  take  hold  of  his  legs,  they  threw  him 
headlong  into  the  well ;  and  fancying  they 
heard  him  breathe  or  groan,  threw  posts  and 
stones  in  upon  him,  and  went  their  way. 

The  terror  this  act  of  cruelty  bad  spread 
through  the  country  stopt  ewery  person's 
mouth,  who  had  it  in  their  power  to  give  any 
information ;  so  that  the  body  was  not  tbund 
tilF  September  last,  when  it  was  so  putrilied  and 
consume<l,  as  not  to  be  known,  but  by  tfie  brit 
which  was  about  it,  and  which  Chater's  wife 
will  prove  to  be  her  husbeml's.  If  there  was 
any  doubt  as  to  the  itlentity  of  the  man,  we 
could  shew  likewise,  that  being  examined  by 
the  smugglers  just  belbre  be  was  murdered,  he 
said  his  name  was  Daniel  Chater. 

It  appears  therefore  from  this  state  of  the 
case,  that  all  the  prisoners  are  guilty  of  the  in- 
dictment. Tapner  was  present  at  the  consulta- 
tion at  Scardefield's,  aud  was  the  person  who 
hanged  him.  Cobby  and  Hammond  were  pre- 
sent at  the  consultation,  helped  to  carry  him  to 
the  well,  and  were  present  at  the  murder,  and 
therefore  equally  guilty  with  Tapner,  as  prin- 
cipals. Carter  and  Jackson  took  him  away  by 
force  from  Paine*s,  and  by  tJie  treatment  of  him 
there  and  on  the  road,  shewed  an  intention 
from  the  first  to  murder  him,  though  perhaps 
the  particuhir  death  he  was  to  suffer,  was  not 
then  agreed  on ;  they  were  afWwards  present 
at  the  consultation  at  8cardefield*s,  where  it 
was  resolved  io  murder  him,  and  went  almost 
to  the  well  with  him ;  and  when  (hey  parted, 
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gave  (hose  who  murdered  him  particoiar  direc- 
tions to  the  well.  Young  Bfills  was  also  at  the 
consultation,  and  particularly  advised  and  di- 
rected the  murder,  in  which  he  declared  he 
would  have  joined,  if  he  had  a  horse.  Old 
Mills  though  he  kept  no  pnblic- house,  aud 
therefore  was  not  obliged  to  receive  guests,  re- 
ceives this  man  broup^bt  in  the  night,  in  a  bloodjr 
and  deplorable  condition ;  Chater  is  chained  in 
his  outhouse  from  Sunday  night  till  Wednes- 
day ;  yet  Mills  never  discovers  it  to  any 
person,  or  nses  any  means  to  deliver  him, 
which  is  a  strong  evidence  of  his  knowledge 
and  approbation  of  their  design ;  and  when 
Tapner  declared  he  would  be  his  butcher  and 
cut  hira,  old  Mills  expresses  no  disapproliatioa 
of  the  iiinrder,  does  not  dissuade  him  from  it, 
but  desires  him  not  to  do  it  there,  bnt  carry 
him  somewhere  else  first,  which  shews  his 
appr(^tk>n  of  the  fiict ;  though  to  secure  him« 
self,  as  bethought,  from  punishment,  he  would 
have  had  it  committed  at  some  otiier  place. 

This,  gentlemen,  is  the  fact,  which  shews, 
that  securing  themselves  and  their  companions, 
was  not  their  principal  um  ;  were  it  so,  they 
wugid  have  murdered  this  man  as  soon  as  they 
bad  him  in  their  power ;  but  their  motive  seems 
to  have  been  revenge,  and  a  dispositiou  to  tor- 
ture one,  who  should  dare  to  give  any  informa- 
tion, which  might  bring  them  or  their  friends 
into  danger. 

After  hearing  the  whole  evidence,  if  these 
men  appear  innocent,  God  forbid  they  should 
be  found  guilty ;  and  I  would  not  have  the 
cruel  CH'cnmstances  of  the  fact  incline  you  to 
believe  any  thing  we  suggest,  that  is  not  sup- 
ported by  the  strongest  proof:  but  if  the  fact 
is  proved  beyond  a  possibility  of  doubt,  to  be 
in  the  manner  we  have  stated,  1  am  sure  you 
will  do  your  duty,  and  by  a  just  and  honest 
verdict,  deliver  your  country  from  men  so  void 
of  humanity. 

Tlie  followiug  Witnesses  were  then  called  for 

the  Crown : 

Mr.  Miltufj  collector  of  tba  customs  at  the 
port  of  Poole,  deposed.  That  about  the  7th  of 
October,  1747,  he  had  advice  that  the  custom- 
bouse  at  Poole  was  broke  open ;  upon  which 
he  hastened  thither,  and  found  tho  outer  door 
burst  open,  and  the  other  door  broke  in  pieces ; 
that  the  room  whssein  some  run  tea  was  lodged, 
was  broke  open,  and  all  the  tea  carried  away, 
ezceptiiig  a  little  bag,  containing  about  four  or 
five  pouwls.* 

I  ■        «  ■■■!.■  ■       I    I  H       I.      I  I  ■  .11  ,        .        I   11^ 

*  *<  The  Short-hand  Writer  having  omitted 
to  take  the  several  questions  put  to  the  wit- 
nesses with  their  answers  in  the  words  they 
were  delivered,  that  defect  cannot  now  be  sup- 
)died.— But  we  having  perused  the  followiug 
trials  do  certify,  that  the  substance  of  the  evi- 
dence given  by  the  Several  witnesses  is  faith- 
fully taken.  And  that  upon  the  whole,  this 
account  of  the  proceedings  u^ider  the  com- 
missions is' in  substance  true.  M.  FosTsIt,  £. 
Cltvb,  Thq.  Birch."*- Forwier  Edition* 
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Mr.  Sheerer,  collector  of  the  euttoms  at 
Soutbamptou,  deposed,  That  in  February  lait 
he  received  a  letter  from  the  commissioDers  of 
the  customs,  acquainting  him,  thai  one  John 
Dkner  was  committed  to  Chichester  jail,  for 
breaking  open  the  custom-house  at  Poole,  with 
directions  to  send  the  deceased  Daniel  Cbater, 
who  could  give  some  iuformation  against 
.Bimer,  to  Mr.  Battine  the  surveyor  general, 
and  to  acquaint  Mr.  Battine  with  the  occasion 
of  bis  Bending  Cbater ;  that  be  accordingly 
tent  Cbater  with  a  letter  addressed  to  Mr.  Bat- 
fme,  under  the  care  of  one  William  Galley,  a 
tidesman  in  the  port  of  Southampton  ;  that 
they  set  oat  on  Sunday  morning  the  14tli  of 
February  last ;  he  could  not  take  upon  him  to 
say  bow  Chater  was  dressed,  but  be  remem- 
bered be  rode  upon  a  dark  brown  horse,  and 
had  a  great- coat  on,  with  another  coat  under 
it,  and  iipon  the  under  coat  a  belt ;  be  could 
not  recollect  bow  Galley  was  dressed,  but  re- 
membered that  he  was  mounted  on  a  grey 
horse. 

William  Gallej/,  the  son  of  William  Galley, 
deposed.  That  be  remembered  bis  father's 
setting  out  upon  this  journey  to  Mr.'  Battine, 
in  February  last ;  that  be  saw  the  letter  to  Mr. 
Battiue  the  night  before  his  father  set  out, 
and  saw  the  directions ;  be  remembered  the 
dress  his  father  bad  on ;  it  was  a  blue  great- 
coat, with  brass  buttons  covered  with  blue,  a 
close-bodied  coat,  of  a  light  brown  colour, 
lined  with  blue,  with  a  waistcoat  and  breeches 
of  the  same,  and  that  be  rode  on  a  grey  borse ; 
he  remembered  that  Daniel  Chater  set  out  at 
the  same  time  with  bis  father,  and  bad  on  a 
light  surtout  C09t,  with  red  breeches  and  a 
belt  round  him,  and  rode  upon  a  browu  borse  : 
that  this  was  the  last  time  he  ever  saw  his 
father  alive,  and  that  be  never  saw  Cbater 
since. 

Edward  HoUon  deposed.  That  on  the  14tb 
of  February  last  he  saw  Daniel  Chater  and 
another  person,  whom  he  took  to  be  Mr.  Galley, 
at  bis  own  house,  at  Havant,  in  the  county  of 
Hants;  he  knew  Chater  very  well,  and  had 
•ome  conversation  with  him ;  that  Cbater  told 
him  be  was  ffoing  to  Chichester  upon  a  little 
business,  and  then  went  out  to  Giilley,  jind 
brought  in  a  letter,  which  was  directed  to 
William  Battine,  esq.  at  JBast-Marden ;  upon 
which  he  (the  witness) told  him  he  was  gomg 
out  of  bis  way;  that  Galley  wished  he  would 
direct  them  the  way  ;  that  he  directed  them  to 
go  through  Stanstead,  near  Rowland's  Castle  ; 
and  that  they  said  they  should  be  back  again 
the  next  day. 

George  Austen  deposed.  That  on  Sunday  the 
14th  of  February  last  he  saw  two  men,  one 
mounted  upon  a  brown  horse,  and  the  other  upon 
*  ^f^y*  Bt  the  New-inn  at  Leigh,  in  the  psirish 
of  Havant;  that  they  came  to  the  New  Inn 
when  he  was  there,  and  enquired  the  way  to 
East-DIeon ;  to  which  place  he  was  going  to 
direct  them,  when  ou«  of  th«  meoy  who  bad  a 


blue  coat  on,  pulled  a  letter  out  of  bis  pocket, 
which  be  (the  witness)  looked  at,  and  seeing  it 
was  directed  to  East-Marden,  be  told  tMm 
thev  were  going  ten  miles  out  of  tUe  way ; 
and  that  be  and  his  brother  Thomas  Austeo, 
and  his  brother  in  law  Robert  Jeokes,  vere 
going  part  of  their  road,  and  wookl  coadad 
them  the  best  they  could ;  that  tbey  weat  so 
farther  together  than  to  a  place  called  Ron* 
land's  Castle,  to  a  public-  house  which  was  kept 
by  the  widow  Paine ;  the  two  strangers  called 
for  rum  at  widow  Paine's.  This  was  aboLt 
the  middle  of  the  day,  or  something  afirr. 
That  the  widow  Paine  asked  him  if  be  knew 
these  men,  or  whether  they  jiieloogcd  lo  bis 
company ;  be  told  her  tbey  were  goiug  to 
Mr.  Battine'tf ,  and  that  be  was  going  u>  sb«w 
iliem  the  way ;  she  then  said  she  thought  lU) 
were  going  to  do  harm  to  the  smugglers,  lod 
desired  him  to  set  them  out  of  the  way,  wktcli 
be  refused  to  do ;  she  then  seemed  uoeasj^  ibJ 
she  and  her  son  consulted  together ;  thai  be; 
son  went  out,  and  the  prisoner  Jacksoa  came 
in  in  a  little  time ;  that  the  prisoner  Qvie^ 
and  several  more,  came  thither  suon  al*ter> 
wards.  He  knew  none  but  J  acksoo  and  Csrter. 
That  Jackson  enquired  where  the  two  men  were 
bound  for;  and  the  man  in  the  light  coat  an* 
swered,  they  were  going  to  Mr.  Ikttioe's,  ui 
from  thence  to  Chichester ;  but  Carter  «is 
not  by  at  that  time;  that  the  two  strangrri 
had  some  rum,  and  Jackson  called  for  a  mo^ 
of  hot,  which  was  gin  and  beer  niixed,  ur 
something  of  that  kind,  and  to  the  best  cf  bf 
knowledge  tbey  all  drank  together ;  he  dvi 
not  see  any  ill  treatment,  nor  either  of  the  iDe:> 
bloody,  whilst  he  was  there ;  that  he  «eD( 
away  between  one  and  two,  and  left  the  t«> 
men  there ;  the  widow  Paine  called  biia  oct 
of  doors,  and  told  him  bis  brother  Jeoka 
wanted  to  speak  to  him  ;  when  he  came  oot 
bis  borse  was  at  the  hedge  by  the  back  door, 
and  bis  brother  said  be  wondered  wb>  thetfo 
men  did  not  go  awa}* ;  upon  which  be  «fo^ 
back  again  into  the  bouse,  and  his  brother  v^f 
uneasy  because  be  did  so ;  that  the  ^^ 
Paine  advised  bim  to  go  home,  and  said  tlie 
two  men  would  be  directed  the  way;  he  »u 
uneasy  at  going  without  them,  because  henv 
so  many  men  come  in,  and  imagined  tbey  bat! 
a  design  to  do  some  barm  to  them ;  that  «M 
he  went  away,  Jackson  aud  Carter  were  len 
with  the  two  men,  to  the  best  of  his  koo** 
ledge ;  and  Jackson,  as  well  as  the  wido' 
Paine,  persuaded  bim  to  go  bome«  He  vai 
positive  that  Jackson  and.  Carter  were  there, 
lor  he  knew  them  very  well. 

The  Court  asked  Jackson  and  Carter,  if  tbcj 
would  ask  this  witness  any  questions.' 

To  which  tbey  both  answered  in  the  oega- 
tive.  • 

Thomas  Austen  was  then  called:  deposri, 
That  be  waa  at  the  New-inn  at  Leigh  oo  Va- 
lentine's day  last,  with  his  brother  Gemge;  ot 
saw  two  men  there  who  enquired  the  wav  v 
Mr.  Battine'si  he  went  froaiijMBcewilbtkc* 
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to  Rowland's  Castle ;  they  went  to  the  widow 
Patoe's  at  that  place,  and  called  for  a  dram  of 
rum ;  the  prisoners  were  not  there  at  first,  but 
IB  a  little  time  Jackson  came ;  and  soon  after- 
wards the  prisoner  Carter.  That  the  widow 
Paine  spoke  to  him  at  the  enter  door  before 
either  or  the  prisoners  came,  and  asked  him  if 
he  knew  the  two  men,  and  said  she  was  afraid 
they  were  come  to  do  the  sroogfglers  some  mis* 
chiet^  and  that  she  would  send  for  William 
Jackson ;  her  son  went  for  him,  and  lie  soon 
came,  and  another  little  man  and  bis  servant ; 
be  saw  one  Joseph  Southern  there  and  the  pri- 
soner Carter,  but  Carter  did  not  come  so  soon 
as  Jackson;  he  (the  witness)  stayed  there  till 
seven  o'clock  in  the  evenings,  and  about  that 
time  William  Jackson  stru^  one  of  the  men 
in  the  face,  who  to  the  best  of  bis  remembrance 
had  a  bine  coat  on;  they  all  drank  pretty 
freely  from  one  o'clock,  and  he  was  drunk  and 
went  to  sleep,  and  the  two  men  were  fuddled 
and  went  to  sleep  in  the  little  room ;  that  about 
seven-  o'clock  Jackson  went  into  the  room  and 
waked  the  two  men,  and  when  they  came  out 
of  the  room,  it  was  that  Jackson  struck  one  of 
them ;  after  they  came  out,  the  two  men  went 
away  with  Jackson  and  Carter,  and  one  Wil- 
liam Steele,  and  Edmund  Richards;  he  did 
not  remember  that  they  were  forced  away,  and 
did  not  see  them  upon  the  horses,  nor  did  he 
•ver  see  them  any  more;  this  was  betweea 
seven  and  eight  o'clock. 

Being  asked,  whether  he  saw  either  of  the 
men  produce  bis  deputation,  or  beard  any  high 
words  ? 

Said  he  did  not ;  that  he  was  asleep  the  best 
part  of  the  afternoon ;  and  did  not  see  any  ill 
treatment,  but  that  one  blow  which  he  bad 
mentioned,  and  did  not  obserre  any  blood  about 
them  when  they  weut  away. 

*  Being  cross-examined  at  the  request  of  the 
prisoners, 

Said,  he  did  not  know  who  the  two  strangers 
were,  but  they  were  the  same  persons  that  his 
brother  George  spoke  of,  and  uad  a  letter  for 
Mr.  Battine  ;  that  one  of  them  had  a  blue  coat 
on,  and  rode  upon  a  grey  horse,  and  the  other 
roan  rode  upon  a  bmwmsh  horse;  he  did  not 
see  the  direction  of  the  letter,  but  he  heard  it 
read  by  Robert  Jenkes^ 

Kobert  Jenkei  deposed,  That  he  aaw  two 
men  upon  the  14th  of  Febraary  last  at  the 
New-inn  at  Leigh,  one  of  thess  upon  a  blackuh 
horse,  the  other  upon  a  ffrey,  and  dressed  in 
riding  coats ;  they  were  the  same  men  that  the 
witnesses  George  and  Thonsas  Aosten  had 
spoke  of;  they  went  together  to  Rowland's 
Castle,  and  got  there  aboot  twelve  o'clock  or 
something  alter,  and  went  into  a  house  there 
which  wss  ke|M  by  the  widow  Paine ;  be  did 
not  hear  her  give  any  directions  to  send  for  any 
body ;  but  the  prisoners  Jackson  and  Curter 
soon  came  thither;  he  stayed  there  about  an 
iioor  and  a  half,  and  whilst  he  waa  there  he 
did  aol  see  uy  abuse,  or  4>bBsrre  that  either 


of  the  men  was  bloody ;  he  had  no  conver- 
sation with  Jackson,  further  than  thst  Jackson 
said  he  would  see  the  letter  which  was  going 
to  major  Battine,  and  Carter  he  believes  might 
say  so  too ;  when  he  wanted  to  go  away,  Jack- 
son would  not  suffer  him  to  go  through  the 
room  where  the  two  men  were ;  that  Jackson 
told  him  if  he  had  a  mind  to  g^,  be  might  po 
through  the  garden  to  (be  back  part  of  the 
honse ;  he  did  so,  and  found  his  horse  there, 
and  went  away  ;  he  could  not  say  why  Jack- 
son refused  to  let  him  go  through  the  room, 
but  believed  it  was  for  fear  the  two  men  should 
go  away  with  him  ;  that  he  did  not  order  his 
horse  to  be  led  round  to  the  garden  himself; 
that  George  Austen  and  he  went  away  toge- 
ther upon  his  horse,  and  that  Jackson  would 
see  the  letter  one  of  the  men  had  in  his  pocket, 
and  the  witness  saw  the  direclion  of  it,  which 
was  to  William  Battine,  esq.  at  East  Manlen. 
Beiog  cross-examined  by  the  prisoner  .Car- 
ter, whether  Carter  said  he  would  see  the  letter? 
Answered,  both  Carter  and  Jsckson  said  so, 
and  that  Carter  did  say  he  would  see  the  letter 
that  was  going  to  Mr.  Battine ;  that  he  (the 
witness)  did  not  order  his  horse  to  be  carried 
to  the  back  part  of  the  house ;  and  that  Carter 
was  by  when  he  was  told  by  Jackson,  that  if 
he  had  a  mind  to  go,  his  horse  should  be  led  to 
the  back  part  of  the  house. 

Joseph  Southern  swore,  That  on  Sunday  the 
14th  of  February  last,  he  saw  Jenkes,  the  t^o 
Austens,  and  two  other  men  on  the  road  coming 
from  Havant  towards  Rowland's  Castle,  one  of 
them  had  a  blu^  coat  on  and  rode  a  grey  horse ; 
that  he  went  to  Rowland's  Castle  himself  that 
day,  and  saw  Jenkes,  Austen,  and  the  sam6 
two  men  sitting  on  horseback  drinking  at  the 
widow  Paine's  door ;  he  stayed  there  best  part 
of  an  hour,  and  saw  them  and  several  other 
persons  in  the  house ;  that  he  saw  the  prisoners 
Carter  and  Jackson  in  the  house  whilst  he 
stayed  there ;  he  sat  down  and  drank  a  pint  of 
beer  by  the  kitchen  fire,  but  the  other  persons 
were  in  another  room ;  that  he  saw  the  two 
men  come  out  to  the  door  and  go  in  ag^n,  and 
one  of  them  had  an  handkerchief  over  his 
eye,  and  there  was  blood  upon  it ;  that  he  met 
this  man  as  be  was  going  in,  and  heard  bin 
say  te  Jackson,  "  1  am  Uie  king's  officer,  and 
I  will  take  notice  of  you  that  struck  roe.** 
That  Carter  was  not  present  when  this  was 
said,  but  was  in  the  honse ;  the  man  who  spoke 
thus  to  Jackson  had  a  .parchment  in  his  band 
when  he  met  him  at  the  door,  he  likewise  saw 
a  letter  in  his  iiand,  and  heard  him  say  he  was 
going  to  Mr.  Battine  with  it ;  that  he  (the  wit- 
ness) went  away  between  two  and  three  o'clock, 
and  did  not  know  what  became  of  the  letter, 
nor  had  he  heard  either  Jackson  or  Carter  say 
what  became  of  it. 

The  prisoners  Jackson  and  Carter  said  they 
would  not  ask  him  any  questions. 

Wiiliam  Garrs^  swore,  he  was  at  the  widow 
Paine*8  on  the  14th  of  Febraary  last,  abonl 
four  o'doek  in  the  aftemooa,  and  saw  the  pri- 
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flooera  Jackson  and  Car^r  and  two  Mnmgen 
there ;  that  on«  of  them  who  had  a  blue  coat 
on  bad  received  a  stroke  upon  hia  cheek,  and 
the  Mood  ran  down  it;  that  just  as  he  caaie  in, 
this  man  was  standing  op  bjr  the  back  of  a 
chair,  and  Jackson  stood  by  him,  and  he  heard 
Jackson  say,  *<  That  for  a  quarlera  of  gin  he 
would  serve  him  so  again,"  by  which  the  wit- 
ness Qoderstood  that  JactKon  had  struck  him 
before ;  he  did  not  hear  the  man  say  he  was 
the  king^s officer,  bathe  heard  Jaeuon  say, 
'*  Yott  a  king's  officer !  I'H  make  yon  a  king's 
officer,  and  that  yon  shall  know."  That  wlwa 
he  went  away,  lie  left  them  all  there. 

The  prisoners  would  not  ask  him  any  %ttes* 
tions. 

William  Lamb  deposed,  That  he  went  to 
the  widow  Paine's,  at  Rowland's  Castle,  on  the 
14th  of  Februarv  last,  about  four  in  the  after- 
noon, and  foona  Jackson  and  Carter  there ; 
that  before  he  went,  he  saw  one  of  the  widow 
Psine's  sons  call  Carter  aside,  at  his  house  at 
M^est-Boume ;  that  there  were  several  other 
people  there  in  another  room,  amongst  whom 
were  Thomas  AuAen,  and  two  men  ihii  were 
ttrano^ers  to  him,  one  of  whom  bad  on  a  blue 
gaberdine:  the  two  men,  he  understood,  were 
going  with  a  letter  to  Mr.  Battine ;  lie  saw  no 
ill  treatment  during  the  Kttle  time  he  stayed 
there;  that  Edmund  Richards,  one  of  the 
company^  polled  oot  a  pistol,  and  said,  ^<  That 
whoever  should  discover  any  thing  that  passed 
at  that  hottse,  he  would  blow  his  brains  out." 
Jackson  and  Carter  wero  not  in  the  room  when 
these  words  were  spoken,  as  he  believes.  He 
saw  the  man  in  the  bloe  gaberdine  pull  a  parch- 
*  inent  out  of  his  nocket,  and  heard  him  tell  the 
people  he  was  the  king's  officer :  his  wig  was 
then  off,  and  there  was  bbod  upon  his  cheek ; 
that  be  saw  a  letter,  which  lie  understood  to  be 
going  to  Mr.  Battine;  one  Kelly,  and  the  pri- 
soner Carter,  had  it  in  their  bands,  but  he  did 
not  know  how  they  came  by  it ;  lie  did  not  see 
Ibe  directions  <if  the  letter  ;  he  observed  it  was 
broke  open  when  he  saw  it  m  the  hands  of 
Carter  and  Kelly ;  and  he  understood,  by  the 
discourse  of  the  company,  that  it  was  a  leiler 
which  the  two  strangers  were  to  carry  to  Mr. 
Battine^  but  ha  never  heard  it  read. 

The  prisoners  Carter  and  Jacksoli  would  not 
«    ask  him  any  qiieMions. 

Richard  Kent  deposed,  That  he  was  at  the 
widow  Paine's  on  the  Uth  of  February  Ust; 
and  that  Edmund  Richards  told  him,  that  if 
be  spoke  a  word  of  what  he  had  heard  or  seen 
there,  he  would  shoot  him  throagh  the  body ; 
bat  Jackson  and  Carter  were  not  in  the  room 
Vhen  Richards  said  this. 

George  Poafe  depo^,  That  he  was  at  Rrttv- 
land's  Castle,  on  Sunday  the  14th  of  February 
last,  about  seven  o'clock  in  the  evening,  or 
after,  and  saw  nine  men  there,  and  th^t  the  pri- 
Mwers,  JaakaoD  and  Carlsr,  were  two  of  them ; 
be  stayed  there  about  half  an  boar,  and  aaaooi 
^hecaate  iB^  hfi  mm  ibiiff.orfiv»aiaft  with 


great  eoata  and  boots  on,  noiMt  of  them  opoa 
tlieir  legs»  as  if  they  were  just  ^{oing;  be 
went  mA  waraned  himself  by  the  kitobni  6re« 
and  sat  down  by  Tbomaa  Austen,  wbe  wae 
then  asleep;  be  called  tor  a  pint  of  beer,  aad 
Boon  after  be  heard  the  atroke  of  a  whip 
repeated  three  or  four  tioiea,  in  a  fitde  rooaa 
that  was  at  the  corner  of  the  kitchen,  but  did 
not  see  who  gave  the  blows,  nor  who  received 
them;  that,  he  aitowards  heard  a  strange 
rustling  of  people,  more  than  before,  and  aair 
seven  or  eight  aaen  oome  into  the  kitobee ;  that 
he  knew  tl^  prisoners  Jackson  and  Carter,  aed 
William  Steele,  Edmund  Rioharda,  and  two 
that  went  by  the  namca  of  Sam  and  Hairy  i 
there  were  two  other  persons  there,  wbon,  to 
his  knowledge,  he  had  never  seen  beftre  nor 
since ;  and  could  give  no  ftcconat  of  thens,  nor 
did  he  observe  how  they  were  drssaad  ;  that 
aoon  after  he  thought  he  heard  a  blow,  and  ho 
saw  Jaekaott  in  a  owving  postnie,  as  if  be  had 
just  given  a  blow,  and  was  drawing  up  bb  ana 
in  a  proper  form,  as  if  be  was  goiuff  to  give 
another  ;  but  William  Paine  stepped  uk  Aod 
called  him  fool  and  blockhead  tor  so  doing} 
upon  which  he  sunk  his  arm,  and  did  not  be* 
have  in  the  like  nsauner  any  more,  in  bia  siglit ; 
that  just  as  they  were  going  out  of  doors,  Jack- 
son turned  round,  with  a  piatol  in  his  haMK  and 
asked  for  a  belt,  strap,  or  string,  but  osbodj 
gave  him  either,  and  oe  put  his  piBtol  into  bia 
great*  coat  pocket,  and  )vent  away  wiib  the 
rest ;  that  by  the  trampling  of  borsea  he  sup* 
posed  tliey  all  went  on  horseback,  but  which 
way  he  Knew  not ;  it  was  between  seven 
and  eight  o'clock,  as  nigh  as  he  could  gnes^ 
when  tney  went  off;  he  did  not  hear  any  con- 
versation about  one  of  the  strangeia  being  the 
king's  officer,  nor  did  see  the  blow  given,  nor 
the  person  to  whom  the  other  blow  was  going 
to  be  given. 

The  prisoners  would  not  ask  bin  any  faea- 
tioos. 

John  Raiu  deposed,  That  on  Sunday,  the 
14th  of  February,  he  was  st  Rowland'^  Castle, 
between  twelve  and  one  o'clock  at  noon  ;  that 
when  he  csme  there  he  (bond  Edmund  Ri- 
chards, William  Steele,  the  prisoners  CJkrter 
and  Jackson,  and  Little  Sam,  Richard  Kelly, 
Jadkson's  wife,  and  Galley  and  Chater ;  he 
saw  Jackson  take  Chater  to  the  door,  and  heard 
him  aak  him  if  he  kuew  any  tbinsfof  DiMer; 
and  Chafttf  anaweied  bcdwl,  and  wwa  obligad 
togoaodapeakefunatlMB.;  thatOeU^tbae 
went  out  to  keep  Chater  from  tattoog  to  Jack* 
see;  wliweapao Jadiaon knoehed Gaily dewa 
with  his  fist ;  that  Galley  came  in  amo»  end 
soao  after  Jackson  end  Carter.  Wban  Ihey 
were  all  come  bi,  be  (the  witneas)  with  tbonn* 
sonors  Jaekaon  and  Carter,  and  Edmimd  Hi* 
ohards,  went  into  the  bask  fOaoi^  Ibet  tbew 
tliey  eneeiRd  ef  Jaekaon  what  be  bedgel  out 
of  the  MioeaMkar  (oMnning  Daniel  Ghaier)  t 
that  Jaekaon  bifbrmed  tbem,  that  Cbasar  eaW 
be  bnew  Himer,  and  waaeUigad  toosuwbi  at 
a  witeev  agMHt^  biot; .  tbet  thmtAof 
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SQUnl  whtl  to  do  with  them  (Clitter  And  Gal- 
ley) ;  thifl  woo  about  three  o'clock  in  the  after- 
noQQ :  they  first  proposed  to  carry  them  to 
aome  aecare  piace,  where  they  might  be  taken 
oareof  till  Ihey  had  an  opportunity  of  carry  iog 
them  over  to  France ;  that  when  thia  propoai- 
tion  was  made,  the  prisoners,  Jackson  and 
Carter,  mod  Richards,  and  himself  were  pre- 
aent ;  and  this  resolution  was  taken  to  send 
'  tiiem  onl  of  the  way,  that  Chater  should  not 
nppear  against  Diraer ;  and  aftowards  it  waa 
agreed  to  fetch  a  horse,  and  carrv  them  away : 
that  Galley  and  Chater  appeared  very  uneasy, 
and  wanted  to  be  |(one ;  and  thereupon  Jack- 
son's wife,  to  pacii^  them,  told  them  that  she 
liYed  at  major  Battine's,  and  her  horse  waa 
gone  for,  and  as  soon  as  it  came  she  would 
•hew  them  the  way  to  Mr.  Battiae's ;  that  he 
(the  witness)  then  went  to  ChLebester,  and  saw 
no  more  of  them  that  night. 

Being  cross-examined,  at  the  request  of  the 
dafcada&t'a  counsel,  said,  at  this  oonanltation 
there  was  nothing  mentioned  but  the  securing 
them,  in  order  to  carry  them  to  France. 

Thia  witness' having  gone  thus  far  in  bis  eri- 
dence,  was  set  by  for  the  present ;  the  Counsel 
lor  the  Crown  declaring  that  they  would  call 
bim  again,  to  giro  an  account  of  what  passed 
on  the  17th,  after  they  had  examined  the  next 
witness. 

William  iSleefe deposed,  That  be  was  at  the 
widow  Paine's  on  Sunday  the  1 4tb  of  February ; 
that  the  prisoner  Jackson,  Little  Sam,  one 
Kelly » and  two  men  more,  and  Jackson's  wife, 
were  there  when  he  came,  .which  was  about 
two  o'clock  in  the  afternoon,  and  soon  after- 
wwds  Little  Harry,  the  priaener  Carter,  Ed- 
mund Richards,  Jobti  Raiss,  and  Carter's  wife, 
came  thither ;  he  did  not  know  bow  Carter 
or  Jackson  came  to  be  there,  but  the  widow 
Paine's  son  eame  and  called  him  (the  witness) 
out,  and  said  he  must  go  to  the  COsitle,  ibr  there 
were  two  men  come  to  swear  against  the  shep- 
herd, meaning  John  Dtmer;  that  when  be 
eame  in  they  were  iu  gemaral  sober,  as  far  as  he 
saw,  but  they  sat  drinking;  together  about  two 
hours  4  that  Jackson  took  Chaler  ont  of  the 
boose,  to  esramine  him  about  Dimer,  and  after 
they  liad  been  ont  aome  time,  GaH^  went  ont 
to  them,  hot  soon  returned,  and  said  Jackson 
bad  knocked  bim  d0m;  the  witness  saw  he 
was  bloody  all  down  the  left  cbeek ;  that  Jacic- 
son  waa  not  in  the  room  wlien  Galley  eame  lu, 
but  oame  in  with  Carter  a  little  time  afterwards ; 
that  theu' Galley,  addressing  himself  to  Jack- 
son, said  be  did  not  know  any  occasion  Jackson 
bad  to  rose  him  in  that  manner,  and  that  he 
slioold  remember  it,  nnd  took  down  his  name 
in  JaekKm's  presence.  Galley  likewise  said 
be  wss  an  officer,  and  shewed  bis  deputation  to 
the  peopletbat  were  iatlw  room;  the  company 
contioned  drinkmg  till  Chdiey  and  Chater  were 
qnite  fuddled,  and  went  into  a  little  inner  room 
lo  steep ;  thia  wassboat  ibmr  or  fire  o'clock, 
and  theyootitinoed  in  the  little  room- two  or 
tbrsa-boofs;  tlif  reslofM»oQiiHp«ivs«tdriBk» 
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ing  all  the  while,  eonsnlting  what  to  do  with 
Galley  and  Chater.    The  prisoners,  Jaclums 
and  Carter,  and  Little  8am«  Little  Harry^ 
Richards,  and  the  witness,  were  at  this  consuA* 
tation.    It  was  proposed  to  put  them  (6alk»y 
and  Chater)  out  of  the  way,  because  they  shouki 
not   appear  against  the  shepherd,  meaning 
Din^r,  and  it  was  proposed  to  throw  them  mto 
the  well,  in  the  horse- pasture,  about  half  a  mile 
from  Rowland's  Castle,  but  it  was  thought  nOI 
conrenient  to  put  them  into  a  well  so  near,  for 
fear  of  a  discovery  ;    it  was  then  proposed  te 
joto,  and  each  man  to  allow  them  thnse- pence 
a  week,  and  to  keep  them  m  some  seorai  place 
till  they  saw  what  became  of  Dkner,  and  ae 
Dimer  was  served,  so  these  two  people  (Chater 
and  Galley)  were  to  be  served ;  this  was  talked 
of  whUe  Chater  and  Galley  were  aaleep,  and 
there  waa  no  other  proposal  made,  as  he  heard. 
But  while  they  were  talking  these  things,  the 
wives  of  Carter  and  Jackson  said  it  was  no  mat'* 
ter  what  became  of  them  (Galley  sad  Cbater)» 
or  what  was  done  to  them ;   they  ou^t  to  be 
hanged,  for  they  were  come  to  nun  them, 
meaning  the  smugglers ;    that  about  seveis 
o'clock  Carter  and  Jackson  went  into  the  inner 
room,  and  waked    Galley  and   Cliater,  and 
brought  them  out  of  the  room,  very  bloody  anil 
very  drunk  ;  be  did  not  see  what  passed  m  tbe 
room,  but  waa  aure  they  did  not  go  m  so  bloody  j 
and  he  believed  Jackson  and  Carter  bad  kicked 
and  spurred  them ;   they  set  Galley  tbe  eficei 
apon  a  brown  or  black  horse,  and  Chater  up 
behind  him;  Jackson,  Carter,  and  RicbanlBy 
put  them  on  horse-back  and  tied  their  legn 
under  the  horse's  belly,  and  also  tied  their  legs 
together ;    they  then  tied  a  line  to  the  Wiiiby 
and  he  (the  witness)  got  upon  a  grey  horse  and 
led  them  aloog ;    that  just  after  they  turned 
round  tbe  corner  about  twenty  or  thirty  yards 
from  tbe  boose,  Jackson  cried  out,  Whip  tbcm» 
lick  them  dogs,  cutt  them;  it  was  then  dadk 
and  the  company  whipped  and  h»hed  tbeui 
with  their  horse-whips,  some  on  one  side  and 
some  on  the  other,  with  great  violence  on  tbe 
face  and  bead  and  other  parts  of  tbe  body,  and 
continued  doing  so  while  they  rode  about  half  e 
mile  to  a  place  called  Wood's  Ashes;    thai 
there  they  alighted,  and  Little  Sam  gave  all 
the  company  a  dram  or  two,  but  none  lo  Galley 
and  Chater ;  that  as  soon  as  they  were  mounteil 
again  Jackson  and,Carter  cried  out,  Damn  tbeflB« 
Uck  them,  whip  them  ;  and  they  were  wbipned 
as  before  for  about  a  mile  further,  and  tim 
they  fell  down  under  the  horse's  belljr  willi 
their  heada  upon  the  groond,  and  their  lego 
over  the  saddle ;  they  ware  immediatel  v  set  up 
again,  and  their  legs  tied  tsgetber  in  the  ssme 
posture ;  and  the  company  went  on  whipping 
them  as  before,  till  they  caose  to  a  place  called 
Goodtbrougb  Dean,  which  was  about  half  a 
mile  further ;    they  were  beat  very  much,  and 
in  the  judgment  ot  tbe  witness,  it  was  alssost 
impossible  tbg^  sbould  sit  Ibsur  horses ;  wbea 
they  came  to  Dean,  somebody  of  tbe  oosapaay 
pulled  ont  a  pistol,  and  said,  be  wouhl  sboat 
them  (Galley  omI  Cbata^  tbsnugh  the  bmd 
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if  tbey  mide  any  noise  whilst  tbey  went  through 
the  Tillage ;  be  oould  not  tell  who  it  was  that 
threatened  to  shoot  them,  but  apprehends  it  was 
done  for  fear  the  people  in  the  village  should 
hear  them ;  they  went  on  but  a  foot  pace,  and 
after  they  got  through  Dean,  they  were  whip- 
ped aufain  as  before ;  and  when  they  came  near 
a  place  called  Idsworth,  they  fell  down  again 
under  the  borse^s  belly,  and  then  some  of  the 
company  loosed  them,  and  set  up  the  officer 
(Galley)  behind  him  (the  witness,)  and  Chater 
behind  Little  Sam,  and  in  this  manner  they 
proceeded  towards  lady  Holt  park,  which  is 
near  three  miles  from  Idswortb,  whipping 
€telley  and  Chater  as  before ;  but  the  lashes 
of  their  whips  falling  upon  the  witness,  as  he 
sat  before  Galley,  he  (the  witness)  could  not 
bear  the  strokes,  and  therefore  they  left  oif 
whipping  Galley  in  that  manner;  Galley  sat 
upon  the  horse  till  they  got  to  lady  Holt  park, 
and  then  beiog  faint  and  tired  with  riding,  he 
got  down,  and  Garter  and  Jackson  took  him 
one  by  the  arms  and  the  other  by  the  legs,  and 
carried  him  towards  a  well  by  the  side  of  lady 
Holt  park ;  that  Jackson  saicl  to  Carter,  **  We 
will  throw  him  into  the  well ;"  to  which  Car- 
ter replied,  with  all  his  heart,  and  Galley 
seemed  indifferent  what  they  did  with  him ; 
bat  some  of  the^company  saying  it  was  pity 
to  throw  him  into  the  well,  Jackson  and  Carter 
set  him  up  behind  the  witness  again,  and 
Chater  was  still  behind  Little  Sam  ;  they  went 
•n  in  this  manner  till  they  came  to  go  down  a 
hill,  when  Galley' was  faint  and  tired,  and  could 
BOt  ride  any  further,  and  got  down  there ;  upon 
which  Carter  and  Jackson  laid  him  on  a  horse 
before  Edmund  Richards,  with  his  belly  upon 
the  pummel  of  the  saddle,  they  laid  him  across 
the  horse,  because  be  was  so  bad  that  they 
eoQki  not  contrire  to  carry  bim  in  any  other 
mamier,  and  they  carried  him  so  for  about  a 
mile  and  a  half  from  the  well ;  that  then 
Richanls  being  tired  of  holding  him,  let 
bim  down  by  the  side  of  the  norse;  and 
Carter  and  Jfackson  put  him  upon  the  my 
borse  that  he  (the  witness)  was  upon,  and  the 
witness  got  off;  they  set  him  up,  his  legs 
across  the  saddle,  and  bis  body  lay  over  the 
horse's  mane;  that  in  this  posture,  Jackson 
held  him  on ;  he  did  not  remember  that  any 
bpdy  else  held  bim  at  that  time;  that  they 
went  on  for  about  half  a  mile  in  this  inanner, 
Galley  crying  out  vebemenily  all  the  time, 
*<  Barbarous  usage,  for  God's  sake  shoot  me 
through  the  head  or  through  the  body;"  he 
(the  witness)  thought  Jackson  was  at  this  time 
pinching  him  byj  the  privy  parts,  for  there 
were  no  blows  firen  when  lie  cried  so ;  that 
Chater  was  sttll  with  the  company  behind 
Little  Sam,  and  tbcT  went  on  for  about  two 
miles  and  a  half  furtner,  the  company  holding 
Galley  by  turns  on  the  horse,  till  they  came  to 
a  dirty  lane ;  at  this  place,  Carter  and  Jackson 
rode  mwards,  and  bid  the  rest  of  the  company 
■top  at  the  swing-gate  beyond  the  water»  till 
they  should  return ;  Jackson  and  Carter  came' 
t»  ttieiit  again  at  the  iwifig-gale,  and  tol4  thAD, 


that  the  man  of  the  honse,  whither  they  went, 
was  ill,  and  that  they  could  not  go  thither;  bj 
which  he  understood  that  t||ey  had  been  in  tlie 
neighbourhood  to  get  entertainment  It  was 
then  proposed  to  go  forward  to  the  house  of 
one  ScardeBeld  ;  and  LiUle  Harry  tied  Galley 
with  a  cord,  and  got  up  on  horselMck  behind 
him,  in  order  to  hold  him  np  on  the  horse,  and 
they  went  on  till  they  came  to  a  grarefly  knap 
in  the  road  ;  at  this  place  Galley  cried  out,  **.  I 
shall  fall,  I  shall  fall ;"  whereupon  Little  Harry 
said,  <^  Damn  you,  then  fall,"  and  gare  him 
a  push,  and  Galley  fell  down  and  gare  a  spirt, 
and  never  spoke  a  word  more ;  he  (the  witness) 
believed  his  neck  was  broke  by  the  fall ;  that 
then  they  put  bim  upon  the  horse  again,  and 
went  away  for  Raike,  to  the  sig^  of  uie  Rcd- 
Lion,  which  was  kept  by  William  ScardefieW ; 
that  Chater  was  benind  Little  Sam,  and  wan 
carried  to  Scardefield's  house,  and  was  reiy 
bloody  when  they  came  to  Scardefield's ;  that 
Jackson  and  Little  Harry  went  from  Scarde* 
field's  with  Chater  about  three  o'clodc  in  the 
morning;  and  Jackson  afterwards  returned  to 
Scardefieid*s,  and  said  he  had  left  Chaterat  old 
Mills's  house,  and  that  Little  Harry  waa  left 
to  look  after  bim  that  he  might  not  escape; 
this  was  Mondsy  the  15th  of  February,  and 
they  remained  all  that  day  at  Scardeiield's 
house;  that  ^  prboner,  Richard  Mills  the 
younger,  was  there  on  that  day ;  and  upon 
bearing  from  Carter  and  Jackson  that  they  bad 
passed  by  a  precipice  of  about  thirty  fbet  deep, 
when  they  bad  Chater  with  them,  be  said,  <Hf 
I  had  been  there,  i  would  hare  called  a  council 
of  war  on  the  snot,  and  be  (Chater)  shouM 
have  gone  no  further;"  or  to  that  effect 
That  twa  or  three  days  afterwards  the  com- 
pany met  at  Scardeiield's  again,  to  coosnlt 
what  to  do  with  Chater;  that  the  prisoners 
John  lUias,  Carter,  and  Jackson,  tbe  prisoner 
Richard  Hills  tbe  younger,  a  son  of  the  pri- 
soner Richard  Mills  the  elder,  Thomas  Willis, 
John  Mills,  another  son  of  okl  Mills,  the  pri- 
soners Tapner,  Cobby,  and  Hammond,  and 
Thomas  Stringer,  Edmund  Richards,  and  Da^ 
niel  Perrier,  and  he,  (tbe  witness)  were  there 
consulting  what  to  do  with  Chater ;  and  John 
Mills  proposed  to  take  him  out,  and  kuul  a  gun« 
and  tie  a  string  to  the  trigger,  and  place  nim 
(Chater)  against  the  gun,  and  that  they  shouM 
all  of  them  pull  thestring^to  involre  efery  one 
of  them  in  the  same  degree  of  gnih ;  hat  this 
proposal  was  not  agreed  to.  Then  Jackson 
and  Carter  propoeedTto  carry  him  back  to  tha 
well,  and  to  murder  him  there,  which  was 
agresd  to  by  all  tbe  company ;  bat  Richard 
Mills  the  younger  and  John  Hills  aaid»  they 
ooald  not  go  with  them  to  the  well  because 
they  had  no  horses;  and  as  it  was  in  their  (tha 
other  persons)  way  home,  they  might  do  it  aa 
well  without  them ;  and  so  it  was  condaded  to 
marder  Chater,  and  then  to  throw  him  iota  tha 
well ;  that  in  tbe  evening  they  went  awa^  iWm 
Raike  to  tbe  house  of  tbe  prisoner  Rieliard 
Hills  the  elder,  and  found  Chater  in  a  back 
•keeiingi  cr  oaft-hoosei  ran  op  at  tha  baafc  of 


1101] 


for  Murder. 


A.D.  1749. 


C110£ 


Mills's  boose,  a  place  they  usually  put  turf  ia ; 
lie  was  cbaioed  with  an  iroo  chain,  about  three 
yards  long,  to  a  beam  that  went  across  the 
skeeling,  about  as  high  as  his  head ;  that 
Chater  was  bloody  about  the  head,  and  had  a 
cut  upon  one  of  h»  eyes,  but  he  could  see  with 
it ;  that  the  prisoner,  RichanI  Mills  the  elder, 
was  at  home  himself,  and  fetched  out  bread 
and  cheese  for  them  to  eat,  and  gare  them 
drink,  and  received  them-,  and  made  them  wel- 
come ;  that  the  house  is  a  private  house,  no  inn 
or  ale-house ;  that  they  all  of  them  went  to 
and  again  between  the  house  and  Ihe  skeeling, 
and  that  the  prisoner,  Richard  Mills  the  elder, 
was  at  home  all  the  while;  that  the  prisoner 
Tapoer  pulled  out  a  clasp  knife  and  opened  it, 
and  swore  to  Chater  **  that  knife  should  be  his 
butcher,"  and  cut  him  over  both  his  eyes,  and 
down  bis  forehead,  so  that  he  bled  to  a  great 
degiee.  He  was  ordered  by  some  of  the  com- 
pany to  say  his  prayers,  for  they  were  come  to 
kill  bim,  and  kill  him  they  would ;  that  Tap* 
ner  said  this,  and  some  of  the  company  were 
then  in  the  skeeling,  and  the  rest  of  them  were 
in  the  house,  but  no  one  interposed  to  save  his 
life ;  that  he  (the  witness)  was  in  the  skeeling, 
Yvben  Chater  was  advised  to  say  his  |*rayer8, 
and  was  cut,  and  that  Chater  was  chamed  by 
the  1^  at  that  time.  When  they  had  kept 
liim  there  as  long  as  they  thought  lit,  some- 
body of  the  company  unlocked  the  chain,  and 
set  him  on  horseback,  and  John  Raise,  Ed- 
mund Richards,  Little  Harry,  Little  Sam,  the 
prisoner  Tapner,  Thomas  Stringer,  the  pri- 
soners Cobby  and  Hammond,  Little  Daniel, 
ihe  prisoners  Jackson,  Carter,  and  the  witness, 
set  out  with  him  for  lady  Holt  park,  to  carry 
liim  down  to  the  well ;  that  when  they  came 
to  a  place  called  Harting,  Richards,  Little 
Harry,  and  Little  Sam,  went  back ;  and  when 
the  rest  came  to  the  white  gate  by  lady  Holt 
park,  Carter  and  Jackson  left  them,  but  first 
told  ihem  they  most  keep  along  a  little  further, 
and  they  could  not  miss  the  well ;  that  it  was 
about  200  yards  further,  and  that  there  were 
some  pales  on  the  right  hand  of  it ;  that  there 
were  pales  round  the  well.  They  went  on, 
found  the  well  by  the  direction  Carter  and 
Jackson  had  given  them,  and  carried  Chater 
with  them ;  that  then  Tapner,  Stringer,  and 
Cobby  got  off  their  horses,  and  Tapner  pulled 
a  cora  out  of  his  pocket,  and  put  it  about 
Chater 's  neck,  and  led  bim  towards  the  well. 
Chater  seeing  two  or  three  pales  down,  said  he 
could  get  throus(h,  but  Tapner  said,  *'  No,  you 
shall  get  over,"  and  he  did  so,  with  the  rope 
about  nis  neck ;  they  then  put  him  into  the 
well,  and  hanged  him,  winding  the  rope  round 
the  rails,  and  his  body  huog  down  in  the  mouth 
of  the  well  for  about  a  ouarter  of  an  hour ;  and 
then  Stringer  took  hold  of  his  le^s  to  uuli  him 
aside,  and  let  his  head  fall  first  mto  the  well, 
and  Tapner  let  the  rope  ffo,  and  down  fell  the 
body  into  the  well  beau- foremost;  that  they 
ttayid  there  some  time,  and  one  of  the  company 
said  he  thought  he  beard  him  breathe  in  the 
well ;  upon  which  they  got  a  post  or  two^and 


threw  them  into  the  well  upon  htm,  and  there 
they  left  him. 

The  prisoner,  Richard  Mills  tlie  elder,  said, 
he  never  heard  any  talk  about  the  man's  being 
to  be  killed,  and  that  he  desired  the  people 
would  take  him  away,  and  said  he  would  not 
have  him  murdered. 

Steele,  the  witness,  being  cross-examined  as 
to  this,  said.  He  never  heard  the  prisoner  say 
he  would  not  have  them  murder  the  man ;  and 
added,  to  be  sure  he  must  hear  them  talk  of 
murdering  him,  while  they  were  at  bis  house. 

John  RaiMM,  being  called  again,  said.  That 
after  he  had  left  the  company  at  the  widow 
Paine's,  on  the  14th  of  February,  as  mentioned 
in  the  former  part  of  bis  evidence,  be  met  some 
of  the  same  company,  and  others,  on  the  Wed- 
nesday evening  following,  being  the  17th  of 
February,  at  l^rdefield's,  at  Raike ;  that  the 
prisoners,  Richard  Mills  the  younger.  Carter, 
Jackson,  Tapner,  Cobby,  and  Hammond,  with 
Steele,  Richards,  Little  Sam,  Daniel  Perrier, 
John  Mills,  and  Thomas  Willis,  were  there  ; 
and  it  was  proposed  at  that  meeting  to  murder 
Chater.  He  could  not  say  who  first  made  the 
proposal,  but,  to  the  best  of  his  knowledge,  it 
was  either  Carter  or  Jackson,  and  it  was  agreed 
to  by  all  the  company  ;  it  was  not  then  resolv- 
ed how  it  was  to  be  done,  but  only  in  general, 
that  he  was  to  be  murdered,  and  thrown  into  a 
well ;  that  they  went  to  the  house  of  the  pri- 
soner, Richard  Mills  the  elder,  to  join  Little 
Harry,  who  was  left  there  to  take  care  of 
Chater,  and  found  Chater  chained  by  the  leg 
upon  some  turf  in  a  skeeling,  at  the  backside 
of  the  house ;  that  the  prisoner,  Richard  Mills 
the  elder,  was  at  home,  and  ordered  his  bouse  • 
keeper  to  fetch  bread  and  cheese,  and  some 
houshold  beer,  for  any  of  them  to  eat  and  drink 
that  would,  and  believes  Mills  knew  that  they 
came  for  Chater ;  that  Tapner  and  Cobbv  were 
very  earnest  to  go  and  see  Chater ;  and  Tap- 
ner haviuff  his  knife  in  his. hand  said,  "  This 
knife  shall  be  his  butcher;"  that  thereupon 
the  prisoner,  Richard  Mills  the  elder,  said, 
*^  Pray  do  not  murder  him  here,  but  carry  bim 
somewhere  else  before  you  do  it ;"  that  old 
Mills  said  this,  upon  seeing  that  Tapner  had 
his  knife  in  his  hand,  and  hearing  him  declare 
it  should  be  his  (Chater*s)  butcher ;  that  they 
then  went  out  into  the  skeeling,  and  found 
Chater  sitting  upon  some  heath  or  turf,  and 
Tapner  ordered  him  to  say  his  prayers.:  while 
he  was  repeating  the  Lord's  Prayer,  Tapner 
cut  him  over  the  face  with  his  knife,  and  Cobby 
stood  by,  kicking  him  and  damning  him. 
This  too  was  whilst  the  poor  man  was  saving 
the  Lord's  Prayer.  That  Chater  asked  them 
what  was  become  of  Galley  ?  and  they  told 
him  he  was  murdered,  and  that  they  were 
com^  to  murder  him.  Upon  which  Chater 
earnesly  begged  to  live  another  day.  That 
Cobby  asked  him  his  name,  and  whether  ha 
had  not  formerly  dene  harvest- work  at  Selsea  ? 
To  which  he  answered.  That  hia  name  was 
Daaiel  Chater^  and  that^he  had  harvested  at 
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ill,  nM  tbey  might  come  m  if  Ifaej  wouUi; 
that  JacktoB  did  oome  in,  and  aAed  if  tbej 
ooqM  not  abide  in  ihe  house  aoDM  tivne ;  to 
which  she  answered,  No,  becaiise  her  father 
was  lit ;  and  thereupon  Jackson  tnmcd  to  the 
other  man,  and  said,  We  cannot  think  of 
aMiosp  here,  as  the  man  is  so  ill,  and  so  they 
went  away.  She  mw  that  Jackson's  hand  was 
Uoody. 

William  ScurdtfieU  deposed.  That  be  kept 
the  Red  Lyon  at  Raifce,  in  the  parish  of  Ro- 
gate,  and  that  in  the  night,  between  the  14th 
and  J  5th  of  Febmary  last,"  the  prisoners 
Jackson  and  Carter,  with  Steele  and  Richard, 
came  to  his  bouse,  and  called  out  Co  hioiy 
•*  For  God*s  sake  g«t  izp,  and  let  us  in !"  That 
he  let  them  in,  and  lighted  a  candle,  and  saw 
they  were  bloody ;  he  asked  them  how  they 
came  to  be  so,  and  they  said  tbey  had  had  an 
en^gement  witli  some  officers,  and  had  lost 
their  goods,  and  some  of  their  men  thej 
feared  were  dead,  and  some  were  wounded ; 
that  they  said  tbey  would  go  and  call  them 
that  were  at  the  other  public  boose ;  and  while 
be  was  gone  down  into  the  cellar,  he  heard 
horses  come  to  the  door,  and  some  of  the  men 
went  into  the  kitchen,  some  into  tbe^brew* 
bouse,  and  some  into  the  parlour ;  that  he  saw 
two  or  three  men  in  the  brewhouse,  and  there 
lay  something  like  a  man  before  them  by  the 
brewhouse  door,  and  be  beard  them  say  be 
was  dead;  that  some  of  them  calling  lor 
iiquor,  be  carried  a  glass  of  gin  into  tibe  parlour, 
and  saw  a  man  standing  upright  in  the  par- 
lour, with  bis  fiioe  bloody,  and  one  eve  swelled 
Tei^  much ;  that  Richards  was  in  the  parlour 
with  the  man,  and  objected  to  his  coming  in ; 
and  the  prisoners  Carter  and  Jackson,  and 
three  others  were  then  in  the  brewhouse,  and 
Steele  was  with  them ;  afWr  tbey  bad  drank 
three  mugs  of  hot,  tbey.  got  their  horses  oat, 
and  sent  him  down  for  some  brandy  and  ram ; 
but  when  be  came  \ip  with  it,  all  the  company 
were  gone  twenty  yards  below  the  honsey 
though  several  of  them  came  back  to  drink, 
one  or  bvo  at  a  time ;  that  he  did  not  know 
what  became  of  the  man  that  he  saw  etaneing 
in  the  parlour,  but  he  observed  tbey  separated 
into  two  companies ;  that  onet>f  the  company, 
a  little  man,  asked  him  if  he  did  not  Imow  the 
place  where  tbey  laid  up  some  goods  a  year 
and  an  half  ago ;  and  the  prisoner  Caiter  came 
back,  and  said  tbey  must  nave  a  ianthom ;  that 
Richards  M\  in  a  passion  because  be  refused  to 
go  along  witli  them;  and  upon  aeeiiig  him 
coming  towards  them  with  a  Kght,  the  com- 
pany parted ;  that  he  saw  a  hone  stand  at  a 
little  flistattce,  and  there  seemed  to  him  to  be  a 
man  lying  across  the  horse,  and  two  men 
holding  him  on,  and  be  believed  that  the  per- 
son be  saw  lying  across  the  horse  was  dead, 
but  he  was  not  nigh  enough  to  see  whether  he 
W88  or  not. 

That  on  the  Wednesday  or  Thursday  M- 

lowmg,  about  tweKe  or  one  at  noon,  tlie  pr^- 

JacksoD  and  Carter,  tad  all  the  mtdf 
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(Msea,  tod  there  he  became  acquainted 
Dimer.  Cobby  and  Tapner  asbed  him  what 
ihcT  bad  fed  him  with  at  old  Mills's,  and  be 
•aid  pease  pottage ;  that  Little  Harry  unlocked 
theherse-lock,  that  was  on  his  (Chater's)  legs, 
and  Tapner,  Cobby,  and  Stringer,  brought  him 
out  of  the  skeeling,  and  set  him  upon  Tapner's 
mare,  in  order  to  carry  him  to  the  weH,  to  be 
there  murdered,  and  tnrown  in ;  and  that  all 
the  company  knew,  at  that  time,  what  was  to 
be  ^ne  with  him ;  that  they  rid  about  three 
miles  towards  the  well,  and  sometimes  whipped 
Chaier  with  their  horsewhips :  and  Tapner  ob- 
eemng  that  he  Ued,  swore,  if  be  bkioded  his 
fTapner^)  saddle,  be  would  whip  him  again. 
When  they  came  to  Harting,  Carter,  Jackimn, 
Richards,  Little  Sam,  Little^arry ,  and  Steele, 
said,  **  We  have  done  our  parts,  and  you 
(meaning  the  rest  of  the  company)  shall  do 
yonrs.''  By  which  tbey  meant,  as  he  took  it, 
that  they  bad  mnrdered  GaHey,  and  that  the 
rest  should  murder  Chater ;  and  Ricbanls, 
Little  Sam,  and  Little  Harry,  stopped  there, 
and  did  not  accompany  them  any  fnrtfier ;  the 
rest  went  on  towards  the  well ;  but  Carter  and 
Jackson  slopped  belbre  they  came  to  it,  and 
told  tbem  the  well  was  a  little  farther  off,  de- 
scribing it  to  them,  and  told  tbem  they  could 
not  miss  finding  it,  and  there  left  them  ;  that 
be  (the  witnen)  and  Tapner,  Cobby,  Stringer, 
flammottd,  Perryer,  and  Steele,  came  to  the 
well,  got  off  their  horses,  and  tocAc  Chaler  off 
bis  horse,  the  witness  was  not  certain  which, 
and  either  Tapner  or  Cobby  pot  a  cord  round 
his  neck  ;  that  there  was  a  shord  in  the  pales 
about  the  well ;  and  he  heard  Chater  say  he 
couM  get  through  there;  bnt  Cobby  said, 
«(  Damn  yon,  no,  yon  shall  not,  you  sball  gfet 
orer ;"  that  Tapner  wound  the  cord  round  the 
fiales,  and  Chater  being  put  into  the  mouth  of 
the  well,  hung  by  the  neck  for  about  a  quarter 
ef  an  boor,  and  than  they  loosened  the  rope, 
and  tnmed  the  body,  that  it  feH  into  the  well 
4iead -foremost.  Tbey  staid  there  till  some  of 
the  company  thought  they  heard  him  breathe, 
and  then  went  to  get  a  rope  at  lady  Holt  park, 
to  go  down  hito  the  well  to  murder  him  quite, 
but  met  Jackson  and  Carter  at  lady  Holt  park, 
who  toM  them  there  was  a  long  ladder ;  but 
they  could  not  rear  the  ladder,  and  so  got  some 
posts,  and  threw  them  down  into  the  well. 

The  prisener,  Hammond^  deshed  the  witness 
might  be  asked.  Whether,  when  they  were  at 
oM  Mills's,  he  did  not  offer  to  ride  away,  and 
wake  a  discovery ;  bnt  was  prevented  by  the 
company  f 


he  never  heard  him  say  any  thing 
about  it;  hotsomeoflhecompaoy  did  threaten 
any  of  the  rest  who  sboald  refuse  toga  to  the 
/Vurder  of  Chater. 

Ann  Paetfd  deposed,  That  two  men  a^me 
toiler  father's  on  the  15tb  of  Febrnary,  about 
mie  or  two  o'clock  in  the  morping,  and  called 
for  Thomas  Pesood  her  lat..er  ^  that  riie  asked 
«ne  of  tbem  his  mime,  snd  be  said  it  was  Wil- 
%iin  Jackaoni  Her  fliiber,«wfaa was Hiea  mery 
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the  compuy  etme  anin  to  hw  hoate :  thai 
Ibe  fifrisoiMr  Richard  Mills  the  younger,  and 
hit  brother  John  were  aent  for,  and  came  to 
Ibeiii. 

Edward  Soma  proTed,  that  on  the  Idth  or 
17th  of  September  last,  be  found  the  body  of  a 
dead  man  ra  a  well  in  Harras  Wood,  within  200 
yards  of  Lady  Holt  house,  and  that  there  were 
two  pieces  of  timber  over  the  body :  that  he 
went  immediately  to  get  the  coroner's  in- 
quest; and  when  he  came  back,  he  saw  the 
man  had  boots  on,  and  there  was  a  rope  about 
bb  neck ;  and  that  the  well  is  by  Lady  Holt 
park,  in  the  county  of  Sussex. 

Mr.  BraekttOTie  produced  the  boots  and  a 
belt  that  were  taken  off  the  body,  and  gireo 
to  him  by  the  coroner. 

Mn.  Chaier,  the  widow  of  Daniel  C  hater, 
deposed,  That  she  remembered  her  late  hus- 
band set  out  from  Southampton  on  the  14th  of 
February  last,  and  that  she  had  never  seen 
bim  since  that  time ;  she  looked  upon  the  belt 
produced  by  Mr.  Brackstone,  and  said  she 
Knew  it  was  the  same  belt  her  husband  had  on 
when  he  set  out  from  home,  by  a  particular 
nark  in  it ;  and  she  beliered  that  the  boots  pro- 
duced were  likewise  her  husband's. 

Mr.  Sone$  proved  also,  that  the  horse,  which 
Chater  set  out  upont  was  found  about  a  month 
atlerwards^  and  deli?ered  to  the  owner. 

.   The  King's  Counsel  submitted  it  here. 

Mr.  Justice  Ftaier  acquainted  the  prisoners, 
that  the  king's  counsel  naving  gone  through 
their  evidence,  it  was  now  their  time  to  offer 
what  they  could  in  their  own  defence. 

He  repeated  to  each  of  the  prisoners  the  par- 
ticular tacts  the  evidence  had  charged  him 
^ith,  and  asked  them  severally  what  they  had 
to  say  to  clear  themselves  of  that  charge. 

To  which  the  prisoner  Tapner  said,  he  did  not 
know  that,  they  were  going  to  murder  the  man; 
but  Jackson  and  Ricbanh  threatened  to  kill 
bim  if  he  would  not  go  with  them,  and  he're- 
ceived  three  or  four  cuts  from  Hammond  or 
Daniel  Perrver,  but  he  did  not  know  which ; 
that  Richards  and  another  man  tied  the  rope ; 
and  he  denied  that  he  dren^  a  knife,  or  cut 
Chater  across  the  face. 

Mr.  Justice  Fatter  told  him,  that  supposing 
be  was  threatened  in  the  manner  he  insisted 
on,  yet  that  would  be  no  legal  defence  in  the 
present  case ;  and  that  in  every  possible  view 
^f  the  case,  it  was  infinitely  more  eligible  for  a 
man  to  die  by  the  hands  of  wicked  men,  than 
to  go  to  bis  grave  with  the  guilt  of  innocent 
blood  on  his  own  head. 

Cobbjf  said,  be  did  not  know  what  they  were 
goinff  to  do  with  the  man,  that  he  never 
touched  him,  and  knew  nothing  of  the  mnrder. 

Hammond  said,  when  he  understood  what 
they  were  goiog  to  do,  he  wanted  to  go  off  and 
make  a  discovery :  Butthecompany  prevented 
bim ;  and  that  by  the  oompany  be  meant  all 
the  prisoners. 

VOL.  XVIII. 
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RUkard  MUt  the  abler  said,  be  did  not 
know  what  they  were  at,  and  did  not  think, 
they  would  have  hurt  the  man,  and  did  not 
know  bo  was  chained  till  after  they  were  gone 
away. 

nichard  MiUi  the  younger  said,  he  knew 
nothing  of  the  matter,  and  never  saw  either  of 
the  men  (Galley  and  Cbater)  in  his  life;  he 
acknowledged  he  was  at  Scardefield's  boose, 
but  said  be  knew  nothing  of  the  murder,  and 
denied  the  charge;  that  Scardefield  was  the 
only  witness  he  had,  for  he  (Scardefield)  knew 
when  he  came,  and  how  long  he  stayed  there. 

Jaekton  said,  the  man  who  said  he  would  b« 
Chater's  butcher,  was  his  butcher,  and  nobody 
else ;  that  he  (Jackson)  was  not  by  when  be 
was  murdered,  and  was  not  guilty  of  it.  - 

Mr.  Justice  Fetter  cautioned  him  not  to  de- 
ceive himself,  and  told  him,  that  with  regard 
to  the  present  charge,  it  was  not  necessary  that 
he  should  have  been  present  at  the  murder  ; 
he  was  not  chai^ged  with  being  present,  but  as 
an  accessary  before  the  fact,  in  advising  and 
procuring  the  murder  to  be  done ;,  and  that  was 
the  fact  he  was  called  upon  to  answer. 

Carter  said,  when  he  went  to  the  widow 
Paine'a,  he  only  thought  they  were  going  to 
carry  the  men  out  of  the  way  till  they  saw 
what  should  become  of  Dimer,  and  that  he 
never  laid  hands  upon  them  ;  and  went  atong 
with  the  company  to  prevent  mischief.     . 

Scardefield  the  witness  was  then  called 
again,  and  Richard  Mills  the  vounger  beings 
asked  whether  be  would  ask  him  any  ques« 
tions,  only  desired  he  might  be  asked  what 
time  he  came  to  his  house,  and  how  long  he 
stayed  there ;  to  which  Scardefield  answered, 
That  Mills  came  to  his  house  about  half  an 
hour  after  one,  stayed  there  about  an  hour  and 
an  half,  and  went  away  on  foot. 

The  rest  of  the  prisoners  aaid  they  bad  not 
any  witnesses. 

Upon  which,  Mr.  Justice  Fatter  opened  to 
the.  jury  the  substance  of  the' indictment,  as 
before  set  forth  ;  and  told  them,  that  whether 
(he  prisoners,  or  any  of  them,  were  guilty  in 
manner  as  therein  they  are  severally  e^rged, 
must  be  left  to  their  consideratiou,  upon  the 
ovidence  that  had  been  laid  before  tbem. 
.  That  in  order  to  enable  them  to  apply  the 
eridence  to  the  several  |iarts  of  the  charge,  it 
wouki  be^iroper  for  him  first  to  acquaint  them 
how  the  law  determines  in  cases  of  this 
nature ;  that  with  regard  to  the  persona 
charged  as  principals,  wherever  several  persona 
agree  together  to  commit  a  murder^  or  an^ 
other  felony,  and  the  mucder  or  felony  w 
actually  committed,  every  person  present, 
ahJing,  and  abetting,  is,  in  the  eye  of  the  law 
guilty  in  the  same  degree,  and  liable  to  the 
same  punishment  as  he  who  actually  com* 
mitted  the  fact.  And  the  reason  the  law 
goes  upon  is  this,  that  the  presence  of  the  ac* 
complices  gives  encouragement,  support,  and 
protection  to  the  penoawho  actually  commits 
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Tbat  it  n  not  ■•cemry  tbat  ikt  praof  of-te 
fiusl,  IB  cases  of  this  nataw,  tImM  oooM  «p  to 
tbe  precise  form  of  tbe  iodictinent.  For  if  tbc 
iiHliotDieDtiiliBrges  tkat  A  did  tbe  ikdt,aiBd  that 
B  and  C  were  present,  aidisiif  and  aWttia|^,  if 
kite  prored  that  B did  ibelact,  and  that  A  and 
C  were  ftr^eent,  aiding,  and  akettiog,  they  will 
ht  all  gvihy  withiD  w  indictaieot^ 

Tbat  aooeartirieB  before  the  fact,  sie  ^fcose 
wbo.tiot  beifluc  present  ia  any  sense  of  tbe  law 
at  tbe  time  tbe  fbet  is  oommittedy  bsTe  ad? iaed 
•r  otberwve  pracnrad  tbe  Ibct  to  be  done. 
These  persons,  in  the  case  of  wilM  matder, 
will  be  liable  to  tbe  satne-punishmsnt  as  those 
who  committed  tbe  manler,  by  tbnir  inatiga- 
tioo.  advice  or  procurement. 

He  tbeu  summed  up  tbe  evidence  very 
largely,*  and  applied  it  to  tbe  case  of  tbe  se- 
Teiral  prisoners ;  and  concluded,  tbat  if  upon 
the  wnole,  tbe  jury  should  be  of  opinion  tbat 
either  of  the  pnncipals  (Tapner,  Cobby,  Ham- 
inond,  or  the  others  charged  as  principals  in 
the  indictment)  dfd  strangle  the  deceased, 
ind  tbat  tbe  prisoners,  Tapner,  Cobby,  and 
Hammond,  were  present,  aiding  and  ahettingi 
lev  will  be  within  this  indictment. 

And  if  they  should  be  of  opinion,  that  the 
jpriaoners,  charged  ^  accessaries  before  the 
fact,  did  advise,  consent  to,  or  procure  the 
Dinrder,  (hey  likewise' ^ili  be  guilty  within  this 
Itadietment,  tbMigb  they  were  not  present  wlken 
the  Htct  wascsnraslttea. 

*t1ie  Jury,  sfler  some  little  consideration, 

Eive  their  verdict,  iliat  Tapner,  Cobby  and 
ammbud,  were  Guilty  of  the  murder,  as  laid 
in  tbe  indictment: 

And  Riehsrd  MiNs  tbe  elder,  RidiaH  MMs 
the  younger,  WiNiam  Jaoksoa,  sIbnI  WiMani 
Carter,  wefe^Gaihy,  ssaeQessaries  More  the 

Wednad^,  Ja»^  1ft,  17^8-9. 

<  William  laehssn  and  IVfUiam  CaHtrw«re 
IriM  upon  tbe  other  indimment,  on  tbe  w%iob 
they  had  btien  aiMgnad  the  day  Mine,  as 
prbidptto  in  the  murder  of  WiHiam  Oaltey, 
snd  to  which  they^ftad  pleaded,  Not  Comity. 

Mr.Steeli  opeiwd  iMtndihIment  to  tbe  luty, 
and  Mr.  Bankes,  tbe  king's  ooimseh  spoke  to 
Inmsb  the  sam^  pwpoit  as  the  ^y  beAira. 

Mr.  SK^kj  snatber  of  the  Inng's  ^towasd, 
•poke  as  toHows,  riz.  I  liball  onfy  add  a  woi^ 
or  two,  to  etpUin  to  yon  why  tliese  two  men, 

:*  Tbe  fMuticalars  of  the  judged  charge 
to  tbe  iory  in  saimiiing  ap  toe  evidence,  ar6 
cMritted,  tbroogh  tbe  misiake  of  the  short- 
band  writer,  which  is  meotioaed  in  the  adver* 
liiement  in  tbetiote ;  and  the  stale  of  the  evi* 
dance  is  now  redoced  to  souaifow  a  ostxipass, 
IbSit  the  iaseiting  the  j(idge%  chargpe,  wooM 
llaTe  been  bftleoaore  tbaa  a  repefitioo  of  the 
Mdeaoe,  w  tbesnaie  order  as  kstaods  In  the 


who  wore  toaricted  ycslerd^  a9 
before  the  fact  to  the  mardsr  of  Chaltty 
thereby  liobieic^saflsr  death,  abookl  be  tried 
a  second  time,  as  pnncipals,  for  the  mardar  aC 
GaUey. 

The  reasoas  for  it  are ;  in  tbe  first  place,  it 
will  be  necessary 'to  convict  them  as  pnncipals 
for  the  morder  of  Galley,  otherwise  the  aoces* 
saries  to  that  murder,  either  before.or  after  tha 
&ct,  cannot  be  convicted. 

Anotber  reason  is,  as  the  intention  of  all  pro-, 
secutions,  as  well  as  puaisbmeats,  is  not  so 
much  to  revaage  and  punish  what  is  past,  as  to 
deter  others  from  cooioaittiog  the  lika  crinses  i 
it  may  be  of  service  to  the  public  to  have  evexY 
eireufflstanee  of  this  cruel  transaction  disclosed, 
to  show'how  dangersusto  their  neighbours,  and 
to  the  country  in  general,  those  petsons  are 
who  are  ooBceraatT  in  smugglingj  and  how 
much  it  ooooems  every  man  to  use  his  utoMiet 
endeavours  to  suppress,  and  bring  them  to  jus- 
tice; and  it  may  have  aaothiar  good  efieot,  ta 
preventiupf  peisons  irom  engaging  in  duit  law* 
less  practice,  whan  they  see  it  conseqoaotially 
engages  them  in  crinss,  which  ^t  tirst  they 
might  never  intend  ;  for  I  beKave,  if  these  un<» 
happy  men  had  -been  told,  when  tbay  first 
begun  smuggliog,  that  the  Umo  wooM  ooana 
when  they  would  coolly  bathe  their  hands  in 
the  blood  of  two  innocent  men,  (bad  is  they  now 
are)  they  would  theta  trAveheen  ahoeked,  an^ 
startled  at  the  vjery  hnaginatien  of  it ;  yet  med 
are  so  naturally  led  ivsiu  ana  vhse  to  aoalber, 
that  having  once  transgressed  the  laws  of  ibeir 
country,  they  have  ioseusibly  arrived  at  Such  ao 
height  of  wickedness,  as  to  commit  this  heinous 
crime  without  the  least  heatation  or  remorse. . 


After  which  the  foMol^rMig 
caUed  lor  the  crswn,  via. 

Mr.  Miber,  Mr.  Sbseier,  WiUiani  OaHey; 
and  fidward  HoltoB,^niiose  avideaoo  apon  this 
trial  was  to  tha^aame  eflbctas  itwaavpoa  Ibe 
fbraser. 

Hobert  Jenka  also  proved  tha  samo  upoa 
this  trial,  as  be  did  upon  the  former,  with  thi$ 
addition  ;  That  when  they  were  at  the  widow 
Paioe's,  Jackson  and  Carter  both  said  they 
would  see  the  letter  for  Mr.  Battine,  because 
Ibey  thought  the  men  were  going  to  swear 
against  the  smugglers ;  that  both  Jackson  and 
Carter  Modeled  fonfrom  'ipoing  thraagb  Ibe 
Ipoomwhcretbe  two  men  were;  aadthatoaeaf 
4hc  men  had  on  a  Una  gveal-osat.  fkiag 
oross-oaiaaNned,  at  the  reipiest'of  Carter,  whe> 
ther  be  hindered  'him  fromgoiag  throagh  tbe 
foom  f    Answered,  That  both  did. 

Joseph  Southern,  William  Lamb,  WSltam 
Ganiet,  and  Geqige  Post,  proved  tho  same, 
as  upon  the  former  tdal. 

JohiJUdsi,  to  the  fti«rpart  of  fats  ovideaoa 
vehrting  to  tha  transactions  at  tho  widow 
Paine's,  added,  thattbeUood  ran  down  fim* 
Galley's  head  and  Iboe,  on  Jadtsbn^OltnolBkiBf 
him  down  ^.aad  that  ^Salley  nndOhilsr  ^iTera 
not  fuddled  when  ha  went  away.       * 
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•  ymimk  Sieeht  to  liis  fbrroet  eri^ewce, 
UM^  ThM  wIhIsI  they  wefe  ^  tbe  widow 
PtoinVis  Jartr«M»  said,  <«  Thai  If  any  of  the 
gwf  im(  awar  frann  tlMm,  he  wioiild  ahoot 
then  through  the  bead,  or  thvoogrhtbe  ho&y, 
eraerM  thero  aa  bad  as  the  two  mea  Bhoa4d  be 
aerred/'  That  he  aoppeaed  Jaeksoo  aneaot  by 
thia,  thai  he  weald  minrdev  any  of  their  ewn 
eomiMiiiy,  ef  uae  any  of  them  aa  i^t  aa  they 
did  the  officer  aod  Ohater,  if  tbey  left  them; 
4ia4  whea  the  company  left  oif  wM|>piitfif  Gal- 

Swith   theiv  tbonga,  aad    hwbea  of  their 
»fis»  aa  meatioiied  in  the  fhriaer  trial,  be- 
canae  the  laahea  of  the  whtp  reached  this  wit- 
Beaa,  they  heat  hiaa  with  the  butt-end  of  their 
whips,  which  were  very  heavy,  till  oae  of 
^ir  wbilMwaa  beat  aM  to  pieces;  that  the 
Ifravelly  fanap,  whete  Galley  vfaa  pushed  off 
the  horse,  when  he  died^  was  in  Conduit-lane. 
ia   Borate   parish )   and  that   Little    Herry 
poshed  him  in  the  bach,  and  shoved  him  down ; 
aad  that  the  prisonera,  Jaeksnn  and  Carter, 
iiktle  Haatr,  and  Bichards,  were  hi  company 
when  he  died;  that  they  taid  his  body  upon  a 
horae,  and  one  roan  held  hkn  on  one  side,  and 
another  on  the  other  side,  and  ao  they  ted  the 
borae  along;  that  Carter  and  another  went  be- 
ftwe  to  oaM  ScardefteM  np;  and  when  they 
oame  there,  they  hud  Galley's  body  down  in 
the  kitefaea  at  Seardefield's,  and  carried  CHater 
into  another  room ;  they  drank  every  one  a 
dram,  and  Jaekaoa  and  Carter  asked  Scarde- 
field  if  he  knew  any  phiee  to  hurv  tliat  man 
io,  aad  he  aaid  No ;  but  they  said  be  must  ^ 
With  them ;  and  they  ^of  a  spade,  and  a  candle 
and  lantborn,  and  they  hnd  Galley  on  horse- 
back again,  and  he  (the  witness,)  Carter,  Little 
Sam,  and  Scardefield,  went  back  fbr  abont  a 
mile,  and  he  held  the  horae  whilst  Bcardeffeld, 
Carter,  and  Little  Sam,  went  to  find  the  place 
10  bary  him  in  ;  and  when  tliey  had  fdHind  if, 
Carter  and  Sam  came  back  to  htm,  aeD4  left 
Seardefleld  to  dig  the  grave;  they  went  and 
biined  him  there,  and  retarhed  back  to  Scarde- 
fiel#8  again ;  that  Jackson  told  them,  that 
Whilst  they  were  boryhifir  Galley,  he  and  Littfe 
Harry  went. to  carry  Chater  to  old  Mills's; 
that  fliey  boried  Galwy  two  or  three  fhet  deep, 
IB  the  heait  of  a  aand-pit,  abont  three  or  foar, 
ite  tire  o*doek  hi  the  morning.    Being  cross- 
aiaaiined,  and  asked  by  Carter,  whether  he 
(Carter)  strucla  Galley  P  Answered,  That  they 
afl  stracfc  him.    Being  asked,  at  the  request 
of  the  prisonera'  counwl,  what  was  the  con^e- 
dnence  of  that  tiirust  that  Little  Harry  gave 
Galley,  when  he  fell  the  last  time  P  Anawered, 
That  be  thought  by  the  fiill  Galhey's  neck  was 
brolm,  because  aa  aoon  as  he  was  down  he 

fare  himself  ft  turn,  apd  atrftched  trat  bis 
andaand  lege,  and  never  stirred  or  spoke  af- 
terwards ;  that  Galley  waa  not  fhlling,  trl) 
liittle  Harry  gave  hfm  the  push :  said  he  did 
not  know  the  parish  of  Rogate,  or  that  the 
pkoe  where  Galley  died  was  within  tl^at  parish, 
any  otherwise  than  that  he  had  been  there 
since,  and  aereral  people  aahl  it  wes  the  parish 
•ffleg«l0.   Be  wa»IMn«Bk«i,  Whether  the 


gtmrtXif  kaap  wa»  in.  the  ooonty  ef  Southamp- 
ton or  eoonty  of  Sussex  ?  Answeredy  That  ha 
could  not  t^  ;  that  be  had  never  heard,  a»  ha 
remembered,  whkt  county  tftat  place  was  in^ 
but  be  was  carricj  thilber  last  Friday,  ta  see 
the  place,  and  be  shewed  i9  some  people,  then 
nresell^  the  spot  of  groupd  v^ere  Galley  fell 
off  the  horse,  anil  be  believed  he  sbpulilis^ev 
oj^e-of  tibe  men  tb^t  were  with  him. 


John  A9ile$t  being  calWd  op,  Steele  said,  ht 
waa  oae  ef  the  men  that  waa  then. 

Attlett  was  then  sworn,  end  proved  that  h^ 
waa  wiih  Steele  and  some  dragoons  on  Frii|ay 
last  k  tbet  Steele  pointed  down  to  the  ground 
Viil»  «  syoki  ^d  s«i()>  *'  'there  the  man  died  !" 
Tbe^  Ipc  (the  wituess)  took  particular  notice  of 
that  place,  and  is  sure  it  was  in  Siiss*^ ;  that 
he  now  lives  at  Hartin^,  and  was  born  and 
brsd  jnst  by,  and  bad  lived  thena  eivar  aince  he 
waa  a  lad,  and  borne  the  offisea  of  aorvey  or  and 


Sie^le,  ee  oMaa-examiMtieB,  aaid,  he  k«aw 
the  place  very  well  again,  by  thehltle  gaAseUf 
rlfnof  of  the  ground. 

Wiiliam  Seurdefield  proved  the  same  aa  ic^ 
the  former  trial,  with  the  following  facts  re^ 
lati^  to  the  biirial  ef  0«lley  >  that  one  of  the 
gang  aakf  d  hii9  if  be  knew  tibe  place  where^, 
toey  Uid  Mf  9Qvae  goods  abov^  ^  year  and  a 
half  s^Q,  and  he  t^d  Uim  he  did  i  epon  wlpucli 
the  man  said,  **  Yo^  must  go  along  m'lXh  ua;" 
but  the  witness  told  hira  his  wife  was  ill,  and 
he  couM  not  leave  the  house ;  and  then  Carter 
came  in  and  asked  fbr  a  laelhevp,  end  Bdnumd 
Rieharda  teld  him  he  meat  go  with  them ;  to 
which  he  reptie^  If  he  muat  ge,  be  muat } 
that  when  lie  CMne  down  the  hiU  a  KHfe  way 
IVem  Ik^  ewn  house,  he  saw  two  eehipaniea^ 
one  en  the  rkht  and  the  other  on  the  left ;  that 
Garter,  Ste^e,  and  a  abort  men  be  did  eel 
l|ntw»  woBt  eft  to  the  place,  which  wee  aho^ 
three  fuartera  of  a  eaUe  back  ega'm ;  he  ibueA 
the  plaee,  and  eee  of  them  eame  up  after  him» 
and  he  told  him  where  it  waa ;  open  which 
tbey  bretight  the  horse  up  to  a  ron^h  Mid  of 
^  deN,  eed  the  sheit  map  lell  a-digf  mg,  and  it 
beiog  e  very  cold  night,  he  (the  witoesa)  toek 
the  tpittcr  end  dug  to  keep  himself  waraa  ; 
there  seemed  te  him  lo  be  e  man  u()on  the 
bores,  and  H  lelt  like  »  man  into  the  ptt,  and^ 
they  oovai«dit  «p}  he  beheved  it  to  he  the 
body  of  a  mee*  (>Ht  he  did  not  help  0  put  it  m» 
and  was  about  three  or  four  yards  from  it}  he 
nevei:  went  oigh  the  ground  afWwarda,  aad 
did  not  see  the  body  of  a  man  upon  the  horse 
afterwerds,  orftoy  nrhereekie;  that  Ihe  earth 
was  thrown  over  the  pit,  and  the  short  man  did 
most  of  the  work;  and  he  did  net  aiqeire,  or 
choose  te  ask  any  ^oeatlees  about  it. 

Ed^furd  Sana  pnwad  the  finding  the  body 
of  a  dead*mao,  about  the  Ifitb  of  September,  in 
a  fox  earth,  within  three  quarters  of  a  toile  of 

IRaike ;  that  there  were  hoots  ppon  the  legs, 
and  a  glof  e  upon  one  hand }  that  the  body  vi^ 


▼ery  iilttch  periahed,  and  hail  a  wiiAeoftt  Mid 
breeches  on. 

John  Greentree  pwAaeed  a  coat,  which  he 
took  up  beyond  Harttni^  pond  in  the  public 
road,  on  the  15th  of  February  last;  and  swore 
that  there  were  »oroe  writings  and  a  letter-case 
in  the  pocket,  which  he  said  he  should  know 
if  he  was  to  see  them  again. 

Upon  this,  a  parchment  was  delivered  into 
court  by  Mr.  Batttne,  a  jaskt^e  of  the  peace, 
in  whose  custody  it  had  he«n  left,  and  shewn 
to  the  witness,  who  said  it  was  the  same  that 
he  found  in  the  ooat  pocket.  • 

It  was  then  read  in  court,  and  appeared  to 
be  a  deputation  under  the  hands  of  the  com- 
missioners of  the  customs,  dated  the  1st  of 
Affrtl,  1731,  appointing  William  Galley  to  be  a 
tidesman  in  the  port  of  Southampton. 

• 

William  Galley^  the  son  of  the  deceased, 
looked  at  the  coat  which  the  other  witqess 
produced,  and  proTed  it  to  be  his  father's  coat. 

John  Greentree 
when  he  found  it 


,  the  coat  was  bloody 
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Benjamin  Tapner,  John  Cobby,  John  Ham- 
mond, William  Jackson,  William  Carto*,  Rich-, 
wd  Mills  the  dder,  and  Richard  Mills  the 
yoanger;  jrou  haTe  been  convicted  upon  veiy 
full  and  satisfaclory  evidence  of  the  marder  of 
Daniel  Chater ;  three  of  you  as  principals,  end 
the  rest  aa  accessaries  before  the  fact 

And  you  William  Jackson  and  Willkm  Car- 
ter stand  fiirtber  convicted,  as  principals  in  the 
murder  of  William  Galley. 

Deliberate  murder  is  most  justly  ranked 
among  the  highest  crimes  human  nature  is  ca* 
pable  of;  but  those  you  have  respectively  been 
convicted  of,  have  been  attended  with  circaoi- 
stances  of  very  high  and  anoommon  aggra- 
vation. 

The  persons  who  have  been  the  objects  of 
your  fury,  were  travelling  on  a  verj  nudable 
design,  the  advancement  of  public  jastice. 
Forlthis  they  were  beset  in  their  inn,  tempted 
to  drink  to  excess,  and  then  laid  asleep  in  an 
inner  room,  while  a  oonsultatkm  was  beM  ia 
what  manner  to  dispose  of  th^m :  and  in  the 
end  a  resolutioii  was  taken  to  oarrv  them  to 
some  distant  place,  and  to  dispatch  tbera  by. 
some  means  or  other.' 

In  consequence  of  this  resolution  they  were 
set  on  horseback,  and  exercised  with  varions 
kinds  of  cruelty  for  five  hours  toother,  till 
one  of  them  sunk  under  the  hardships  he  suf- 
fered, and  died  upon  the  road. 

The  other  was  carried  to  a  place  of  safe  cus- 
tody, there  kept  chained  on  a  heap  of  turf,  ex- 
pectiuflr  bis  doom,  for  three  days.  During  this 
dreaduil  interval,  a  second  oonsultation  was 
held,  and  a  resolution  taken  to  dispatch  him 
too  :  Not  a  single  qian,  of  thirteen  who  were 
present,  offering  one  word  in  his  behalf. 

He  was  accordingly  hurried  to  his  death  ; 
and  though  he  begged  earnestly  to  live  hot 
one  day  longer,  that  small  respite  waa  denied 
liim.  I  will  not  repeat  e? ery  circumstance ; 
but  I  cannot  forbear  putting  you  in  oaiad  of 
one.  When  the  ppor  man  was  told  he  must 
die  that  very  night,  some  of  you  ad?  ised  hiin  to 
say  his  prayers,  and  accordingly  he  did  adklrass 
himself  to  prayer. 

One  would  have  hoped  that  this  circum- 
stance should  hate  softened  your  hearts,  and 
turned  you  from  the  evil  purpose  you  were 
bent  upon.  H^ppy  had  it  been  for  you,  if 
you  had  then  reflected,  that  Ood;  Almighty  was. 
witness  to  every  thing  that  passed  ^mong  yon, 
and  to  all  Che  intention  of  your  hearts ! 

But  while  the  noan,  under  freat  diatraetioa 
of  thought,  was  recommending  his  soul  to 
mercy,  be  was  interrupted  in  his  devotion  by 
two  of  you,  in  a  manner  I  scarce  know  bow 
to  repeat 

I  hope  your  hearts  have  been  bng  since  sof- 
tened to  a  proper  degree  of  oootri|ion  for  tbcee 
things ;  and  that  you  hare  already  made  a 
due  preparation  for  the  sentence  I  am  now  to 
pass  upon  you. 

If  yon  have  not,  pray  k>8e  not  one  moment 
more.  Let  not  company,  or  the  habit  of  drink- 
ingi  or  the  hopes  of  kk,  divert  yon  fimn  its 


The  King's  Counsel  submitted  it  here,  upon 
which  the  prisoners  being  called  upon  to  make 
their  defence, 

The  prisoner  Carter  said,  he  never  intended 
to  hurt  the  man,  and  never  struck  him,  and 
onljr  intended  to  carry  him  away  to  take  care 
of  him,  till  they  knew  what  became  of  Dimer ; 
and  that  he  had  not  any  witnesses. 

.  The  prisoner  Jackson  had  nothing  to  say. 

Mr,  Justice  Foster  opened  to  the  jury  the 
tnbstance  of  the  indictment,  as  before  set  forth, 
and  toTd  them,  that  where  several  people  join 
to  do  an  act,  in  itself  unlawful,  and  death 
ensues  from  any  thing  done  in  prosecution  of 
that  unlawful  design,  they  wil]  be  all  con- 
sidered as  principals  in  murder,  if  they  were 
all  present,  aiding  or  abetting  therein  ;  that  it 
was  not  necessary  that  each  of  the  prisoners  at 
the  bar  should  be  flfuilty  of  every  single  abuse 
that  was  offered  to  the  deceased,  in  the  long 
series  of  barbarities  the  witnesses  for  the  crown 
had  laid  before  them  ;  if  all  or  any  of  those 
abuses  contributed  to  his  death,  and  the  pri- 
SDuers  at  the  bar  were  engaged  in  the  several 
designs  against  him,  and  present,  aiding  end 
abettinji^  the  others,  they  will  be  guilty  within 
this  indictment— £[e  then  aummed  up  the  evi- 
dence, and  applied  jt  to  the  case  of^the  pri- 
soners. 

The  Jury,  after  some  little  consniution  to- 
gether,  gave  their  verdict.  That  William  Jack- 
son and  William  Carter  were  both  Guilty. 

The  counsel  for  the  crown  then  moved  for 
judgmeut;  and  the  prisoners  being  set  to  the 
bar,  and  severally  asked  what  they  had  to  say 
why  judgment  of  death  should  not  pass  on 
them,  and  none  of  them  offering  anything  in 
arrest  of  j  udgment, 

Mr.  Justice  Fosler  spoke  to  them  as  follows; 
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for  CbristUia  ebtrity  obligw  me  to  tall  voa, 
tbfti  your  time  in  thin  world  will  be  very  snort. 

Nothinjf  now  fem«iofl  bat  that  1  pass  the 
tentenee  upon  you  which  the  law  of  your 
country,  in  conformity  to  the  law  of  God,  and 
to  the  practice  of  all  ages  and  nations,  has  al- 
ready pronounced  upon  the  crime  you  have 
been  guilty  of. 

This  Court  doth  therefore  award,  *  That  you 

<  Benjamin  Tapner,   William   Carter,   John 

*  Hammond,  John  Cobby,  Richard  Mille  the 

*  elder,  Richard  Milts  the  younger,  and  Wil- 

*  liam  Jackson,  and  each  of  you,  shall  be 
*GOoveyed  from  hence  to  the  prison  from 
'  whence  you  came,  and  from  thence  you  shall 
'  be  led  to  the  place  of  execution,  where  you 

<  shall  be  sererally  hanged  by  the  neck,  until 

*  you  shall  be  dead,  and  the  liord  have  mercy 
f  upon  your  souk!' 

After  sentence  the  prisoners  were  carried 
back  to  Chichester  jail.  The  Court  were  pleas-, 
ed  to  order  them  all  for  execution  the  very 
next  day,  and  that  the  bodies  .of  Jackson, 
Carter,  Tapner,  Cobby,  and  Hammond,  the 
five  principals,  shonlo  be  hung  in  chains. 
Accordingly  they  were  carried  from  the  jail, 
to  a  place  called  the  Broyle,  near  Chichester ; 
where,  in  the  presence  of  great  numbers  of 
spectators  on  Tborsday  the  19th  day  of  Janu- 
ary 1748-9,  about  8  o'clock  in  the  afternoon, 
all  of  them  were  executed  except  Jackson,  who 
died  in  jail  some  few  hours  after  sentence  of 
death  was  pronounced  upon  him. 

The  heinousoess  of  toe  crimes  of  so  notori- 
ous ofll^ders  may  possibly  excite  in  the  reader 
a  desire  to  be  informed  or  their  respective  be- 
haviour, whilst  under  sentence  of  death,  and  at 
the  place  of  execution;*  to  satisfy  which  is 
snbioined  the  following  authentic  account,' 
under  the  hands  of  the  several  clergymen  who 
attended  them  alternately  in  jail,  and  together 
at  the  place  of  execution. 

**  The  firit  time  I  went  to  the  malefactors 
under  condemnation,  being  the  evening  after  sen- 
tence was  passed  upon  them,- 1  prayed  with  them 
all ;  vis.  Carter,  Tapoeri  Cobby,  Hammond,  and 
the  two  Mills*s  (Jackson  being  dead  just  before 
I  went  to  the  jail) ;  but  many  persons  being 
present,  I  bad  no  opportunity  ii  eaying  any 
thing  material,  ana  therefore  told  them  I 
would  visit  them  early  the  next  morning,  which 
1  did  accordingly. 

**  After  prayers,  I  talked  with  them  about 
their  unhappy  condition,  and  the  heinous  crimes 
that  brought  them  into  it.  I  asked  them,  if 
they  desired  to  receive  the  saerament ;  they 
all  and  each  of  them  begged  that  I  would  ad- 
minister it  to  them;  accordingly  I  attended 
them  again  about  ten  o'clock  for  that  purpose, 
and  duriug  the  whole  time  of  my  performing 
that  office,  they  all  behaved  with  gi«at  decen- 
cy and  devotion,  especially  Carter  and  Tapner. 

*  A  short  account  of  their  execution  is 
given  in  the  GeotlenHUi's  Magasine  for'  1749, 
p.  49. 
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<*  Afterwards,  I  put  the  following  ^pestiooe 
to  them,  and  desired  they  would  be  sincere  in* 
their  answers  as  dying  •  men  ;  first,  whether 
they  did  not  acknowl^ge  the  sentence  that 
was  passed  upon  tbem  to  be  just,  and  what 
thejr  highly  deserved?  Carter,  the  most  sensible 
and  penitent  amongst  there,  first  answered. 
Yes ;  as  did  afterwards  Tapner,  Cubby,  and 
Hammond ;  but  the  two  Mills*s  diil  not. 

**  iMIy,  I  asked  them  whether  they  forgave 
every  body?  They  all  and  each  answered. 
They  for^ve  all  the  world.  Tapner  then 
owned,  that  Edmund  Richards  and  another 
were  the  cause  of  his  ruin,  but  yet  he  forgave 
them. 

<*  Carter  laid  his  ruin  to  Jackson. 

ic  Jaum  Smvtr 

«  Curate  of  St.  Pancrass,  in  Chichester.". 

<*  Both  Carter  and  Tapner,  a  few  hours  be» 
fore  their  execution,  confessed  to  me,  that  tkey» 
with  several  others,  assembled  together,  with  a 
design  to  rescue  Dimer  out  of  Chichester  jail ; 
that  the  only  person  amongst  them,  who  had 
arms,  was  Edmund  Richards  ;  but  that  being 
disappointed  by  a  number  of  persons  who  hdSi 
promised  to  join  them  from  the  esst,  their 
scheme  was  frustrated,  and  their  purpose  car* 
ried  no  farther  into  execution;  that  one 
Stringer  was  at  the  head  of  this  confederacy, 
but  not  present  with  them  at  the  time  of  their 
assemblinix  together.  Simon  Hdohs, 

"  Vicar  of  Donniugton  in  Sussex." 

<<  Benjainin  Tapner,  of  West  Stoke  in  Sus- 
sex, labourer,  aged  twenty-seven,  before  he 
was  turned  oflT,  owned  the  justice  of  his  sen- 
tence, and  desired  all  young  pemns  to  take* 
warning  by  his  untimely  end,  and  avoid  bad 
company,  which  was  bis  ruin.  When  in  jail, 
before  he  was  brought  out  for  execution,  be 
8ai4t  he  did  not  remember  be  put  the  rope 
about  Chater's  neck. 

«  William  Carter,  of  Rowland's  Castle,  to 
Hampshire,  thatcber,  aged  thirty-nine,  both 
at  the  place  of  execution,  and  in  the  jail,  con- 
fest  the  justice  of  the  sentence  passed*  upon 
him,  and  in  both  places  acted  more  suitably  to 
a  person  in  such  unhsppy  circumstances  tbaa 
any  of  them.  He  likewise  at  the  gallows,  in 
the  same  manner  as  Tapner  did,  cautioned 
every  one  against  those  courses,  that  had 
brought  him  to  so  shameful  an  end.  Tapner 
and  Carter,  when  all  the  ropes  were  fixed, 
shook  iiands,  but  what,  or  whether  any  words 
then  passed  between  them,  was  not  heard. 

«<  Richard  Mills  the  elder,  of  Trotten  in 
Sussex,  coh- breaker,  aged  63,  was  unwilling 
to  own  himself  guilty  of  the  fact  for  which  he 
died,  and  said,  he  never  saw  Chater ;  but  being 
asked  whether  he  never  heard  him,  as  he  was 
confined  so  long,  and  in  so  terrible  a  condition, 
in  the  next  room  to  that  in  which  be  generally 
sat?  made  no  answer. 

"  Richard  Mills  the  younger,  of  Stedhsm 
in  Sussex,  colt-breaker,  son  of  the  aforessid 
Richai^  Mills,  aged  37,  would  willingly  have 
be«i  thought  imiocent;  and  It  bemg  put  te 
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hkn^  wbelha*  benaii  tlMtspoKfa  ■btetfb^ 
•ooooil  of  war,  te.  mmI  wbaiber  be  wm  B9t 
aft  the  ooBtidUftioD?  deoiedbath;  bot  in  tbe 
latter,  Tapaer  oonfreDtiiil  hiiD»  and  aaid,  *  Yea, 
*  BBMor,  you  waatbere.'  IV>  which  IfiUs  re- 
fliedi  *  Ay,  for  a  oaarfeer  of  an  boar,  or  aO,'  er 
to  thai  porpaae.  It  ae^hapiienad  thai  hk  rape 
waa  first  fixed  «•  the  gSdIowa,  and  a  eonsider* 
able  ipaee  of  time  wai  taken  u^  in  fixing  the 
ml;  which  interim  he  might  have  mocb 
better  employed^  than  be  did,  gazing  one  while 
at  the  apeelatora,  and  then  at  the  hangman 
(who  waa  on  the  gaihiwt,  tying  tbe  ropea  af 
the  other  malefaetoTa),  till  tbe  cart  waa  almeal 
ready  to  drife  away. 

«<  John  Cobby,  of  Sidlcaham  in  Soaam,  k- 
bonrer,  aged  90,  appeared  to  be  i^ery  much  de- 
jected, and  said  Ittlte  in  jail,  andnnttmig  at  tbe 
^llows. 

'*Jobn  Hammond,  of  Berated  in  Sussex, 
htboorer,  aged  40,  seemed  likewise  very  much 
dejected,  and  had  little  to  say  for  himself,  ex- 
eeptiDg  his  pretending  that  the  threats  of  Jack- 
eon,  Carter,  and  the  rest,  were  the  occasion  of 
his  being  concerned  in  the  murder. 

**  CoDby*8  excuse  was  much  the  same. 

<•  They  all,  except  the  two  Af  ilia's,  seemed 
aenfible  of  the  heinous  nature  of  the  crime  for 
which  they  died,  and  behaved  as  became  men 
in  their  unhappy  condition,  more  particularly 
^rter ;  but  MuFs,  the  father  and  son,  ap- 
peared hiirdened  and  unaffected,  both  in  the 
jail  and  at  the  gallows ;  especially  the  son, 
who  waa  moal  inaensftle,  and  actmed  by  bla 
behaManr,  wbieb  baa  been  mentioned  before, 
nfeawbfenhia  rope  was  fiind  to  the  galbMvs, 
to  be  as  little  mof  ed  at  what  he  waa  abont  to 
flafibry  aa  tbe  meat  nnoaneefDcd  speotatar. 
However,  jost  before  the  cart  drave  away,  he 
and  hta  fiMber  seemed  to  offer  up  aonae  prayera 
l(aGod.^(ai|{ned,)  R.  BiMMiAM,  Vnar  of  %ib- 
deanry  in  Chichester.  Joim  SinrcB,  Civate  of 
M.  Pancrasa." 


Aa  Jackson  died  so  soon  after  eandemnatioB, 
BO  other  account  can  be  given  of  bias,  than 
«bat  he  waa  of  Welsworth,  near  Rowlaud'a 
Castle,  in  Hampshire,  labourer,  afipsd  about  fiAj 

J  ears;  and  that  being  very  ill,  sll  the  time  of 
ia  trial,  as  he  bad  been  for  aeonsiderable  time 
beibre,  waa  shocked  at  the  aentenoe  of  death, 
and  tbe  apprehenaion  of  being  bnng  in  chaiaa, 
lo  anch  a  degree,  aa  hastened  and  Imragbt  on 
his  death,  b^we  be  cenld  pa v  the  forfeit  of  bia 
life,  in  that  ignonsiBy  la  wliieb  he  waa  raoet 
deaervedfty  doomed,  and  bmmw  peeoliarly  due 
to  him  aa  a  ring-lender.in  these  moat  criia  and 
horrid  baiteritiaa  and  mardera*. 


fie  pwlhased  the  RoaMsh'  refigiwi 
years  befiire  bia  drath, and  Ibat  be dieda  Ro*« 
man  Catiielie  oMty  very  reasonably  be  pteaamed 
fronH'a  printed  pepev  wweh  waa  foand  carefiitty 
sewed  np  In  a  linaen  puree  ia  bia  waistcaat 
poeket,  inuiiediately  after  bis  death,  auppeaed 
to  be  a  Pbpiah  reliqun,  and  containtng  tie  fol- 
lowing words :  *'  Sancti  tres  Regea  Gaapar, 
Mekbior,  Baltbaaar,  Orate  pro  Nraia  none  et 
in  HoriL  Mortia  Noatrss.  Cea  Bilela  enl  tan- 
ch6  ansTraia  Tesles  da  8.  Sk  Reis  H  Cokme* 
Ha  aont  powr  iisa  Voyagers,  osntre  E^ea  Mai* 
Heura  da  Cbemina,  Manx  de  Teste,  Hal-eadn* 
one,  Fieevest  SareeHcrie,  taute  aorta  de  Male- 
doe,  Blert  aubi^.*' 

In  Bnclisb  thna :  «« Ye  Thvee  Holy  Kinga, 
Qaapav,  Mekbior,  BajMrnaar^  pn^  for  na  now, 
and  Ml  tbe  hour  of  death.  Theae  papera  hnve 
touched  the  three  beada  of  the  hofcy  kingn  at 
Cologne.  They  ara^ta-afsesrve  travellera  from 
aeeidenta  on  tbie  read,  bead*aeha,  fa1lin||««iek- 
nesB,  fevers,  wileh-emll,  all  lands  of  awsthiaf,' 
and  audden  death." 

<rhe  body  of  WiHian  Carter  waa  bong  ns 
chains,  in  the  Poftamontli-4tead,  near  Raike  w 
Soaaax;  tbe  body  of  Benjamin  Tbpnef,  o» 
Rook'a-hill^  near  Ghiobessev ;  end  the  bodien 
of  John  Cobby  and  John  Hnmaaand  npan  tbn 
aea-coaat,  near  a  plnoa  caHsd  Selsey  Rill,  im 
Snsaeiii^wbepe  they  are  aeea  al  a  great 

a^^^^^^^'^'w    ^^^^w^^^B   ^^^MM^pv  waB^^^B    ^^^^^^^^^w 

The  bodiea  af  MiUa,  the  father  airil 
havng  neither  friend  ev  relation  to  tsk^tlieaa 
away,  were  thrown  hrta  a  hnla^  di^  far  dmb 
purpoae,  very  near  the  gallawa,  into' whiob  waa 
lihcwiae  thrown  the  body  off  Jaakaan.  Jnathy 
is  now  erected  nalane,  liaving  the  fallawing  in* 
soriplion: 

*«  Near  thia  plaee  waa  buried  the  boij  af 
MTilKam  Jaekaen,  a  pfaaaribedenmgglw,  w^e^ 
upon  a  apeoial  ooasmisrian  of  Oyer  and  Terari- 
ner,  held  al  Chkheaiar,  on  the  Idlh  day  af 
January  1748-9,  waa,  with  WiUiaaa  Cartea, 
attainted  fiw  the  murder  of  WiHiaaa  Galley,  a 
onatom-hoMaa  ofieer ;  and  who  lihaanse  wws, 
together  with  Beojanrin  Tanner,  John  Gobhy, 
J«3hi  Hammond,  Hiebard  MiHii  the  ekka,  and 
Richafd  MiUa  the  y  onager,  bia  aon,  ^ttaimad  iv 
tbe  aaufdar  of  Daniel  Ghator ;  b«l  dying  in  n 
few  hours  after  asntanee  of  dentin  wan  pro- 
Douneed  upon  him,  he  thoKby  ascayd  the 
pnniahniMit  which  the  hainoBsnais  af  bia  anas- 
plicated  Crimea  deserved,  and  wUeh  waa  the 
nest  day  aMat  jnatly  infiiited  npan  hia  aoaomi- 
pUoea. 

<«  ia  ft  Meaaorial  to  poslarily,  nd  a  wanrinf 

**  to  this  and  aneaeading  grnfratiMiy^ 

<f  lihii  Stone  k  araatad^ 
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,523.  The  Trial  of  Mary  Blandy,  Spinster,  for  the  Murder  of  her 
Father,  Francis  Blandy,  g^it.  at  tlie  Assjzes  held  at  Oxford 
for  the  County  of  Oxford,  on  Saturday  the  29th  of  February, 
1752.  Before  the  Hon.  Heneage  I^gge,  esq.  and  Sir  Sydney 
Stafford  Smythe,  knt.  two  of  the  Barons  of  his  Majesty's 
Court  of  Exchequer.  [Published  by  Permission  of  the  Judges.] 


25  Geokge  IL  a.  d.  1752« 

On  Monday  tbe  Sd  of  March  1752,  a  Bill  of 
IiMKctmeot  was  fband  by  the  grand  inquest  for 
theecmnty  of  Oxford,  against  Mary  filandy, 
spinster,  for  the  murder  of  Francis  Biandy, 
late  of  the  parish  of  Henley  upon  Thames,  m 
the  said  county,  gentleman. 

On  Tuesday,  the  3d  of  March  1752,  the 
Court  being  met,  tlie  prisoner  Mary  Blandy 
ivas  set  to^  the  bar,  when  the  Court  proceeded 
thus: 

Clerk  dftheArrai^nM.    Mafy  Blandy,  hold 
up  thy  hand.    (Which  she  did.^    Yon  stand 
indicted  by  the  name  of  Mary  Blaudy,  late  of 
the  parish  of  Henley  upon  Thames,  in  the 
county  ait  Oidbrd,    spinster ;    daughter  of 
Francis  Blandy,  late  of  the  same  place,  e^entle- 
mao,  deceased ;    for  thai  you,   not   baf  iog 
the  fear  of  God  before  your  eyes,  but  being 
mof  cd  and  seduced  by  the  instiffatioo  6f  the 
def4l,  and  of  your  malice  aforethought,  con- 
tririug  and  intending,  him  the  said  Francis 
Blandy,  your  said  late  father,  in  his  fife-time, 
to  deprive  of  his  life  ;  and  him  feloniously  to 
MH-and  murder,  on  the  10tli  day  of  November, 
in  the  23d  year  of  tbe  reign  of  our  sovereigu 
lord  George  the  second,  uow  king  of  Great 
Britain ;  and  on  divers  days  and  times,  between 
the  said  10th  day  of  November,  and  tbe  5th 
day  of  August,  in  the  25th  year  of  the  reign  of 
his  said  majesty,  with  force  and  arms,  at  the 
parish  of  Henley  upon  Thames  aforesaid,  in 
tbe  coonty  aforesaid,  did  knowingly,  wilfully, 
and  foloniomrty,  and  of  your  malice  afore- 
thought, mix  and  mingle  ceitain  deadly  poison^ 
to  wit,  white  arsenic,  in  certain  tea,  which 
bad  been  at  divers  times,  duriug  tbe  time  above 
flmecified,   pre|)ared   for  tbe  use  of  the  said 
rraocis  Blandy,  to  be  drank  by  him :  You  the 
said  Mary,  tben  and  there  well  knowing  that 
the  said  tea,  with  which  yon  did  so  mnc  and 
mingle  the  said  deadly  poison  as  aforesaid,  was 
then  and  there  prepared  for  the  use  of  tbe  said 
Francis  Bhindy,  with  intent  to  be  then  and 
there  administered  to  him,  for  his  drinking  the 
tame  ;  and  the  said  tea  with  which  the  said 
poison  was  so  mixed  as  aforesaid,  afterwards, 
to  wit,  on  the  i^aid  10th  day  of  November,  and 
on  the  divers  days  and  times  aforesaid,  at  Hen- 
ley upon  Thames  aforesaid,  was  delivered  to 
tbe  said  Francis,  to  be  then  and  there  drank 
by  bim;  and  the  said  Francis  Blandy,  not 
knowing  the  said  poisea  to  hare  >  bees  mixed 


with  the  said  tea,  did  afterwards,  to  wit,  on  f  ha 
said  loth  day  of  November,  and  on  tbe  8ai(f 
divers  days  and  times  aforesaid,  there  drink 
and  swallow   several   quantities  of  tbe  said 
poison,  so  mixed  as  aforesaid  with  tbe  said  tea ; 
and  that  you  the  said  Mary  Blandy  might  mora 
speedily  kill  and  murder  the  said  Francis  Btan-. 
dy,  you  the  said  Mary  Blandy,  on  tbe  said 
5th  day  of  August,  and  at  divers  other  daya 
and  times  between  the  said  5tb  day  of  August 
and'ibe  14tb  day  of  August,  in  the  2&th  year 
of  tbe  reign  of  our  said  sovereign  lord  George 
the  second,  now  king  of  Great  Britain,  £e, 
with  force  and  arms,  at  tbe  parish  of  Henley 
upon  Thames  aforesaid,  in  the  county  aforesaid^ 
did  knowingly,  wilf'uHy,  feloniously,  and  of 
your  malice   aforethought,  mix  and    mingle 
certidn  deadly  'poison,  to  wit,  white  arsenic^ 
with  certain  water-gruel,  which  had  been  made 
and  prepared  for  tbe  use  ot'  your  said  then 
father,  the  said  Francis  Blandy,  to  be  drank 
by  him,  you  the  said  Mary  then  and  there  well 
knowing  that  the  said  water-gruel,  with  which 
you  did  so  mix  and  mingle  the  said  deadly 
poison  as  aforesaid,  was  then  and  there  made 
for  tbe  use  of  tbe  said  Francis  Blandy,  with 
intent  to  be  then  and  there  administered  to  hiok 
for  his  drinking  tbe  same ;  and  the  same  water- 
gruel,  with  which  the  said  poison  was  so  mixt 
as  aforesaid,  aftertrards,  to  wit,  on  the  same 
day  and  year,  at  Henley  upon  Thames  afore- 
said, was  delivered  to  tbe  saiil  Francis,  to  bd 
then  and  there  drank  by  him ;  and  the  said 
Francis  Blandy,  not  knowing  the  said  poisoa 
to  have  been  mixed  with  the  said  water-gruel, 
did  afterwards,  to  wit,  on  the  said  5th  day  of 
August,  and  on  the  next  day  following,  and 
on  divers  other  days  and  times  afterwards,  and 
before  the  said  14th  day  of  August,  there  drink 
and   swallow    several  quantities  of  tbe  said 
poison,   so   mixed  as  aforesaid  with  the  said 
water-gruel ;  and  the  said  Frdncis  Blandy,  of 
the   poison  aforesaid,  and  by   the  operatiod 
thereof,  became  sick,  and  greatly  distempefed 
in  his  body  ;  and  from  tbe  several  times  afore- 
said until  the  Utb  day  of  the  aame  month  of 
August,  m  the  25th  year  aforesaid,  at   the 
parish  aforesaid,  in  tbe  county  aforesaid,  did 
languish ;  on  which  said  14th  day  of  August, 
in  the  25th  year  aforesaid,  the  said  Francis 
Blandy,  at  the  parish  aforesaid,  in  the  county. 
I  aforesaid,  of  that  foison  died :  |And  so  yOd,  the 
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■aid  Mary  Blandy,  bim  the  aforesaid  Francis 
Blandy,  at  Hentey  upon  Thames  aforesaid,  io 
manner  and  form  aforesaid,  feicnioifsly,  wil- 
fully, and  of  your  malice  aforethought,  did 
poison,  kill  and  murder,  against  the  peace  of 
our  said  lord  the  king,  his  crown  and  dignity. 

Cierk  of  the  Arraigns,  How  sayest  thou, 
Mary  Blandy,  art  thou  Guilty  of  the  felony 
and  murder  whereof  thou  standest  indictea, 
or  Not  Guilty  ? 

Friumer»    Not  Guilty. 

CL  of  Arr.  Culprit,  how  wilt  tboo  be  tried? 
"  Pm.    By  God  and  my  country. 

CI.  qfArr,  God  send  thee  a  good  deli- 
Yerance. 

CL  ofArr.  Cryer,  make  a  prodamatMo  for 
silence. 

Cryer.  Oyez,  Oyez,  Oyez!  My  lords  the 
king's  justices  strictly  charge  and  command  all 
manner  of  persons  to  keep  silence,  upon  pain 
of  imprisonment. 

Cryer,  Oyez !  You  good  men,  that  are  im« 
pannelled  to  try  between  our  sovereign  lord 
the  king  and  the  prisoner  at  the  bar,  answer 
to  your  names,  and  sare  your  fines. 

"  The  Jury  were  called  over  and  appeared. 

Ci  of  Arr.  You,  the  prisoner  at  the  bar, 
these  men  which  were  last  Ailed,  and  do  now 
appear,  are  those  who  are  to  pass  between  our 
•overeign  lord  the  king  and  yon,  upon  the 
trial  of  your  life  and  death  ;  if  therefore  you 
will  challenge  them,  or  any  of  them,  you  must 
challenge  them  as  tliey  come  to  the  book  to  be 
sworn,  before  they  are  sworn  :  And  you  shall 
be  heard. 

CLojArr,  AnUiony  Woodward. 

Cryer.  Anthony  Woodward,  look  upon  the 
prisoner ;  you  shall  well  and  truly  try,  and 
true  delirerance  make,  between  our  sovereign 
lord  the  king  and  the  prisoner  at  the  bar,  whom 
you  shall  have  in  charge,  and  a  true  verdict 

give,  according  to  the  evidence :   So  help  you 
rod* 

And  the  same  oath  was  administered  to  the 
rest,  (which  were  sworn)  and  their  names  are 
as  follow : 

^  Anthony  Woodward,  sworn.  Charles  Har- 
rison sworn.  Samuel  George  Glaze,  sworn. 
William  Farebrother,  sworn.  William  Haynes, 
•worn.  Thomas  Crutch,  sworn.  Henry  Swell, 
challenged.  John  Clarke^  sworn.  William 
Read,  challenged.  Harford  Dobaon,  chal- 
lenged. William  Stone,  challenged.  William 
Hawkins,  sworn.  John  Haynes,  the  elder, 
sworn.  Samuel  Badger,  sworn.  Samuel  Brad- 
ley, sworn.  William  Brooks,  challenged. 
Joseph  Jagger,  sworn. 
Cl,  of  Arr „  Cryer,  count  these. 

Juar. 

Anthony  Woodward^  John  Clarke, 

Charles  Harrison,  William  Hawkins, 

Samuel  George  Glaze,  John  Haynes,  sen. 

William  Farebrother,  Samuel  Badger, 

William  Haynes,  Samuel  Braoley, 

nomas  Crutch;  Jose^ih  Jagger, 


Cryer,  Gentlemen,  are  ye  all  sworn  F 

Cl,  qfArr.  Cryer,  make  proclamatiott. 

Cryer.  Oyez,  Oyez,  Oyea !  If  any  one  caa 
inform  my  lords  the  king's  justices,  the 
king's  Serjeant,  the  king's  attorney-general,  or 
this  inquest  now  to  be  taken,  of  any  treaaons, 
murders,  fekmies,  or  misdemeanors,  committed 
or  done  by  the  prisoner  at  the  bar,  let  bim 
come  foith,  and  he  shall  be  heard,  for  the  pri- 
Boner  stands  now  at  the  bar,  upon  her  deliver* 
ance ;  and  all  persons  that  are  iMund  by  rvcog- 
nizance  to  give  evidence  against  the  prisoner  at 
the  bar,  let  tbeib  come  forth  and  give  their  evi- 
dence, or  they  will  forfeit  their  recognizances. 

CL  of  Arr,  Mary  Blandy,  hold  op  thy  band; 
Gentlemen  of  the  Jury,  look  upon  the  prisoner, 
and  hearken  to  her  charge;  she  stands  indicted 
by  the  name  of  Mary  Blandy,  of  tbe  parish  of 
Henley  upon  Thames,  in  the  county  or  Oxford, 
spinster,  naOghter  of  Francia  Blandy,  late  of 
the  same  place,  gentleman,  deceased,  for  that 
she  not  having  [as  to  the  indictment  before  set 
forth.]  Upon  this  indictment  she  has  been  ar- 
raigned, and  upon  her  arraignment  baa  pleaded 
Not  Guilty  ;  and  for  her  trial  has  put  herself 
upon  God  and  her  ooontry,  which  coantry  yon 
are :  your  charge  therefore  is,  to  enquire  whe^ 
tber  she  be  guilty  of  tbe  felony  and  murder 
whereof  she  stands  indicted,  or  not  guilty.  If 
you  find  her  guilty,  you  shall  enquire  what 
goods  or  chattels,  lands  or  tenements  she  had 
at  the  time  of  the  felony  committed,  or  at  any 
time  since:  if  you  find  her  not  guilty,  you 
shall  enquire  whether  she  fled  for  the  same: 
if  you  find  that  she  did  fly  for  the  same,  you 
shall  enquire  of  her  goods  and  chattels,  as  if 
you  had  found  her  guilty :  if  you  find  her 
not  guilty,  and  that  she  did  not  fly  for  the  same, 
say  so,  and  no  more ;  and  hear  your 


The  Hon.  Mr,  Barrington  then  opened  the 
indictment.    Afler  which. 

The  Hon.  Mr.  Bathurtt  spoke  as  follows : 

May  it  please  your  lordships,  and  yoa  gen- 
tlemen of  the  jury,  I  am  counsel  in  thb  case 
for  the  king,  in  whose  name,  and  at  whose  ez« 
pence,  this  prosecution  is  carried  on  against  tbe 
prisoner  at  the  bar,  in  order  to  bring  her  to  jus- 
tice, for  a  crime  of  so  black  a  dye,  that  l  am 
not  at  all  surprised  at  this  vast  concourse  of 
people  collected  together  to  hear,  and  to  see 
the  trial  and  catastrophe  of  so  execrable  an  of- 
fender as  she  is  supposed  to  be. 

For,  gentlemen,  the  prisoner  at  the  bar. 


Mary  Blandy,  a  gentlewoman  by  birth  and 
education,  stands  indicted  for  no  less  a  crime 
than  that  of  murder:  and  not  only  for  murder, 
but  for  the  murder  of  her  own  father ;  and  for 
the  murder  of  a  father  passionately  fond  of 
her;  undertaken  with  tbe  utmost  deliberation; 
carried  on  Witli  an  unvaried  cootinnation  of  in- 
tention ;  and  at  last  accomplished  by  a  frequent 
repetition  of  the  baneful  dose,  administered 
with  her  own  bands.  A  crime  so  shocking  in 
its  own  nature,  and  so  aggravatejd  in  all  its  dr- 
cumstaocesi  as  will  (if  she  is  prov<^  to  be  guilty 


H211  /or  the  Murder  of  her  Father. 

»f  it)  jufldy  render  ber  tofaawas  to  the  latest 
K>sientv;  and  nudre  onr  cfaHdren's  children, 
rben  they  reed  the  horrid  tale  of  this  day, 
ilosh  to  think  that  soeh  an  inhnman  creatnre 
sver  bad  an  existenoe. 

I  need  not,  gentlemen,  paint  to  yon  the  hehi^ 
tusneaa  of  the  orime  of  murder.  Yon  have 
>ut  to  consnh  yoar  own  breaata,  and  yoo  will 
ioow  it 

Haa  a  murder  been'comn^ted  P  Who  ever 
»eheld  the  gasify  corpae  of  the  mnrdered  in- 
looeot  welt<aingf  in  Its  blood,  and  did  not  feel 
lis  own  blood  run  alow  and  cold  through  idl 
lia  reina  P— Haa  the  murderer  escaped  T  With 
N^bat  eagemeas  do  we  pursue?  With  what  zeal 
lo  we  apprehend?  With  what  joy  do  we  bring 
o  justice  P  And  whan  the  dreadful  sentence  of 
leath  is  pronounced  upon  biro,  every  body 
lears  it  with  satisfaction,  and  acknowledges 
:he  jtistioe  of  th«  divine  denunciation,  that, 
*  By  whom  man^s  blood  is  abed,  by  man  ahall 
lia  blood  be  abed." 

if  this  then  is  iStte  ease  of  ereiT  common 
nurderer,  what  will  be  thought  of  ono,  who 
iias  murdered  her  own  IbtfaerP  who  has  de* 
ugnedlv  done  the  greatest  of  all  human  iniu- 
rif*8  to  him,  from  whom  ahe  received  the  first 
knd  greatest  of  all  human  benefits  P  who  baa 
vrickedly  taken  away  his  life,  to  whom  she 
itaods  indebted  for  life  P  who  has  ddiberately 
lestroyed,  in  bis  old  age,  him,  by  whose  care 
ittd  tenderness  she  waa  protected  in  ber  help* 
^ss  infboey  P  who  baa  impiously  shut  her  ears 
tfainst  the  loud  voice  of  nature  and  of  God, 
prhich  bid  her  honour  her  father,  and  instead  of 
lionourtng  him,  baa  murdered  him  P 

It  becomes  us,  gentlemen,  who  appear  here 
IS  oounael  fbr'tbe  crovrn,  abortly  to  open  the 
listory  of  tbia  whole  affkir,  that  you  may  be 
letter  able  to  attend  to  and  understand  the  ari- 
lence  we  have  to  lay  before  you.  And  though, 
n  doing  this,  I  will  endeavour  rather  to  exte* 
ftuaie  than  to  aggravate :  yet  I  trust  I  bare 
Rich  a  history  to  open  as  Will  shock  the  ears 
»f  an  who  bear  me. 

Mr.  Franda  Blandy,  the  unfortunate  de- 
ceased, was  an  attorney  at  law,  who  lired  at 
Henley  in  this  county.  A  man  of  character 
ind  reputation;  he  had  one  only  child, — a 
iaoghter,— 'the  darling  of  bis  soul,  the  comfort 
>f  bis  age.  He  took  the  utmost  care  of  ber 
Mlucation,  and  had  the  aatisfaction  to  see  bis 
sare  waa  not  ill-bestowed ;  fbr  she  was  genteel, 
igreeaUe,  sprightly,  sensible.  His  whole 
ifaonghts  were  bent  to  settle  ber  advantege- 
>usly  in  the  world.  In  order  to  do  that,  he 
made  use  of  a  nioua  fraiid,  (if  I  may  be  allowed 
lie  expression;  pretending  he  could  give  ber 
(0,000/.  fbr  ber  fortune.  This  be  did  in  hopes 
hat  some  of  the  neighbouring  gentlemen  would 
^ay  ihelr  addresses  to  her :  for  out  of /egatd  to 
lim,  ahe  was  from  ber  earliest  youth  received 
nto  the  best  company ;  and  ber  own  behaviour 
nade  her  af^wards  acceptable  to  them.  But 
^ow  short-«ighted  is  human  prudence  I  What 
was  intended  for  her  promotion,  proved  his 
leath  and  ber  destruttiofl,   ' 
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For,  genflemen,  about  nx  years  ago,  onb 
captain  William  Henry  Cranstoun,  a  gentle- 
man then  in  the  armv,  happened  to  come  to 
Henley  to  recruit.  He  soon  got  acquainted 
with  the  prisoner,  and  hearinfl^  she  was  to  have 
10,000/.  fell  in  fore— not  with  ber,  but  with 
her  fortune.  Children  be  had  before;  mar- 
ried he  was  kt  that  time,  yet  ooncealinff  it  frona 
ber,  he  insinnated  himself  into  her  good  graces^ 
and  obtained  her  consent  for  marriage. 

The  fhther,  who  had  beard  a  bad  character 
of  hhn,  and  who  had  resson  to  believe  what 
was  afterwards  confirmed,  that  be  was  at  that 
very  Hhne  toarried,  yoo  wiH  easily  inaaginA 
was  averse  to  the  proposal.  Upon  this  captaiik 
Cranstoun  and  the  prisoner  determined  to  re- 
move that  obstacle  out  of  their  way,  and  re- 
aolved  to  get  aa  soon  as  possible  mto  possession 
of  the  10,000/.  that  the  poor  man  had  unfortu- 
I  oately  said  he  was  worth. 

In  order  for  this,  the  captain  being  at  Mr* 
Bkndy'a  houae  in  August  1750,  they  both 
agreed  upon  this  horrid  deed.  And  that  peo^ 
pie  might  be  less  surprtsed  at  Mr.  Blandy'i 
death,  the^  began  by  giring  out  that  they 
heard  music  in  the  bodse': — a  certain  sign  (at 
Mr.  Cranstoun  had  learned  from  a  wise  woman, 
one  Mrs.  Morgan,  in  Scotland)  that  the  father 
would  die  in  less  than  twelve  months. — ^The 
captain  too  pretended  he  was  endowed  with  tb'^ 
gift  of  second  sight,  and  affirmed  that  he  had 
seen  Mr.  BlaniQr's  apparition.  Thitf  was  ano- 
ther certain  sign  of  bis  death,  as  she  told  the 
servanta ;  to  whom  she  frequently  said  her 
fbtber  would  not  lire  long.  Nay,  she  went 
farther,  and  told  them,  he  would  not  live  till 
the  October  followiug. 

When  it  was  she  first  be^  to  mix  poison 
with  his  victuals,  it  is  impossible  for  us  to  as^ 
certain  ;  but  probably  it  was  not  long  after 
November  1750,  when  Mr.  Cranstoun  left 
Henley.  The  efiecto  of  the  poison  were  soon 
pereeived.  You  will  hear  Dr.  Addington,  his 
physician,  tell  you,  Mr.  Blandy  had  for  many 
months  felt  the  dreadful  effects  of  it.  One  of 
the  effecte  was  the  teeth  dropping  out  of  bia 
bead,  whole  fVom  their  socketa.  Yet  what  do 
you  thinks  gentlemen,  the  daughter  did  whed 
ahe  perceived  h  ?  «*  She  damn'dliim  for  atooth- 
less  old  rogue,  and  wished  him  at  hell."  The 
poor  man  frequently  complained  of  pains  in 
bis  bowels;  had  frequent  reacbings  and  sick- 
ness: Yet,  instead  of  desisting,  she  wanted 
more  poison  to  effect  her  purpose.  And  Mr. 
Cranstoun  did  accordingly  in  the  April  follow- 
ing send  her  a  fresh  supply ;  under  the  pre- 
tence of  a  present  of  Scotch  pebbles,  be  in- 
closed a  paper  of  white  arsenic.  This  she 
freouently  administered  in  his  tea;  and  we 
shall  prove  to  you,  that  In  June,  having  put 
some  of  it  into  a  dish  of  tea,  Mr.  Blandy  dis- 
liking the  taste,  left  half  in  the  cop.  Unfbr- 
tunately!  a  poor  old  char-woman  (by  name 
Ann  Emmet^  glad  to  get  a  breakfast,  drank 
the  remainder,  together  with  a  dish  or  twor 
more  out  of  the  ppt,  and  eat  what  bread  and' 
butter  had  been  left.   The  ooiiiequence  wss, 
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,tbat  she.  was  taken  Tioleotly  ill  with  purging 
and  vomiting,  and  was  in  imminent  danger  of 
her  life.  The  poor  woman's  daughter  came 
«nd  tuJd  Miss  Blandy  bow  ill  her  mother  was; 
she,  sorry  that  the  poison  was  misapplied,  said, 
**  Do  not  kt  vour  mother  be  uneasy »  1  will 
■end  her  what  is  proper  for  her."  And  accord- 
^gly  sent  her  great  quantities  of  sack  whey 
apd  thin  mutton  broth,  thai)  which  no  phy- 
Wcian  could  hafe  prescribed  better :  And  thus 
ilrencbed  the  poor  woman  for  ten  days  to- 
gether, till  she  grew  tired  of  her  medicines, 
and  sent  her  daughter  again  to  Miss  Blaudy  to 
beg  a  little  small  beer.  "  No,  no  small  beer," 
the  prisoner  saiil,  <«  that  was  not  proper  for 
her.*'  Most  plainly  then  she  knew  what  it 
Was  the  woman  had  taken  in  her  father's  tea. 
She  knew  its  effect.  She  knew  the  proper  an- 
tidotes.— Having  now  experienced  the  strength 
of  the  poison,  she  grew  more  open  and  un- 
daunted ;  was  heard  to  say,  .*<  Who  would 
grudge  to  send  an  old  father  to  hell  for 
10,000/.  V*  I  will  make  no  remark  upon  such 
ia  horrid  expresaon, — it  needs  none.  After 
this  she  contipued  to  mix  the  poison  with  her 
iather's  tea  as  oAen  as  she  had  an  opportunity^. 
Soon  afterwards  Susan  Gunnell,  another  wit- 
ness we  shal)  calL  happened  to  drink  some 
which  her  master  had  left ;  she  was  taken  ill 
tipon  it,  and  continued  so  for  three  weeln. 
Tijis  second  accident  alarmed  the  prisoner. 
8be  was  afraid  of  being  discovered.  She 
found  it .  would  not  mix  well  with  tea.  Ac- 
cordingly she  wrote  to  Mr.  Cranstoun  for  fur- 
ther instructions.  In  answer  to  it,  he  bids  .her 
**  out  it  into  some  liquid  of  a  more  thickish 
•ubstance." 

,  The  father  being  ill,  freqnentlv  took  water- 
grueL    This   was  a  proper  vehicle  for   the 

Sowder.  Therefore  from  this  time  you  will 
nd  her  always  busy  about  her  father's  gruel. 
But  lest  Susan  Gunnell,  who  hail  been  ill, 
should  eat  any  of  it,  she  cautioned  her  par- 
ticularly against  it ;  saying,  *'  Susan,  «s  you 
bave  been  so  ill,  you  had  letter  not  eat  any  of 
your  master's  water-gruel;  i  have  beei^told 
water- gruel  has  done  me  harm,  and  perhaps  it 
may  have  the  same  effect  npon  you."  And 
lest  this  caution  should  not  be  sufficient,  she 
apoke  to  Betty  Binfield,  the  other  maidservant, 
and  asked  her  whether  Susan  ever  eat  any  of 
her  father's  gruel,  adding,  <*  She  had  better 
not ;  for  if  she  does,  it  may  do  for  her,  you 
may  tell  her."  Evidently  then  she  knew 
what  were  the  effects  of  the  powder  she  put 
into  her  ftttber's  gmel ;  for  if  it  would '  do  for' 
die  servant,  it  would  *  do  for'  her  father. 

But  the  time  approached  beyond  which 
•he  had  foretold  her  lather  would  not  live.-^lt 
vas  the  middle  of  July,  and  the  father  still 
living. — At  this  Mr.  Cranstoun  srows  impa- 
tient. Upon  the  18th  of  July  he  writes  to 
ber,  and  expressing  himself  in  an  allegorical 
manner,  which  however  you  will  easily  under- 
stand, he  says,  '*  I  am  aorrv  there  ere  auch 
accaMons  to  clean  ^our  pebbles;  you  must 
make  use  of  the  powder  to  themi  by  patting  it 
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in  any  thing  of  aabatance,  whereiD  it  wiU  not 
swim  a-top  of  the  water,  of  which  1  wrote  to 
you  of  in  one  of  my  last.  I  am  afraid  it  will  be 
too  weak  to  takeoff  their  rust,  or  at  least  it  will 
take  too  long  a  time."  Here  he  is  encou* 
r^ing  her  to  double  the  dose;  savs,  he  is 
afraia  it  will  be  too  weakf  and  will  take  up 
too  much  time.  And,  as  a  further  incitement 
to  her  to  make  haste,  describes  the  beaaties  of 
Scotland,  and  teHs  her  that  hia  mother,  lady 
Cranstoun,  had  employed  worknien  to  fit  up 
an  apartment  for  her  at  Lenpel- house. 

Soon  after  the  receipt  of  this  letter  she  fol- 
lowed the  advice.  And  vou  will  .aocordinglj 
find  the  dose  doubled,  ller  father  grew  worse, 
and,  as  she  herself  told  the  servants,  conn 
plained  of  a  6reball  in  his  stomach,  saying, 
**  He  never  will  be  well  till  he  has  got  rid  of 
it"  And  yet  you  will  find  she  herself,  fearful 
lest  he  should  get  rid  of  it,  was  continually  add- 
ing fuel  to  the  fire,  till  it  bad  consumed  her 
father's  entrails. 

Gentlemen,  I  will  not  detain  you  by  going 
through  every  particular,  but  bring  you  to  th« 
fatal  period.  Upon  the  3d  -of  August,  bdng 
Saturday,  Susan  Gunnell  made  a  large  pan  of 
water-grael  for  ber  master.  Upon  Monday 
the  dth,  the  prisoner  will  be  proved  to  go  into 
the  pantry  where  it  was  kept,  and  aiter  having, 
according  to  Mr.  Cranstoun'a  advice,  put  in  a 
double  dose  of  the  powder,  sue  stirred  it  about 
fur  a  considerable  time,  in  order  to  make  it  mix 
the  bt>tter.  When,  fearing  she  should  hare 
been  observed,  she  went  immediately  into  the 
laundrv,  to  the  maids, .  and  told  them,  that 
*'  she  had  been  in  the  pantrv,  and  after  stirring 
•  her  papa's  water- gruel,  had  eat  the  oatmeal  at 
the  bottom,"  saymgy  that,  '*  iiHhe  was  ever 
to  take  to  the  eating  any  thing  in  particular,  it 
would  be  oatmeal."  Strange  inooosistence  1 
She  who  had  cautioned  the  maid  against  it  not 
above  a  fortnight  before,  who  had.  declared  that 
it  had  been  prejudicial  to  her  own  health,  is 
on  a  sudden  grown  mighty  fond  of  it. — But 
the  pretence  is  easily  to  be  seen  through. 
That  afternoon  aome  of  the  wfter-|piiel  was 
taken  out  of  the  pan,  and  prepared  Tor  her  fa* 
ther's  supper.  Sne  again  in  the  kitchen  takes 
care  to  stir  it  sufficiently  ;  looks  at  the  spoon  ; 
rubs  some  between  her  fingers ;  and  then  sends 
it  up  to  the  poor  old  man  her  father.  He 
scarce  had  swallowed  it,  when  he  was  takea 
violently  ill,  and  continued  so  all  the  next  day« 
with  a  griping,  puiging,  and  vomiting.  Yet 
she  herself  orders  a  aecond  mess  of  the  same 
gruel  for  her  father's  cupper  on  the  Tuesday, 
and  was  herself  tlie  person  who  carried  it  up 
to  her  fiither,  and  administered  it  to  him  as 
nourishment.  The  poor  old  man,  grown  week 
with  the  frequent  repetition,  had  not  drank  half 
the  mess  before'  he  .was  seized,  from  bead  tt» 
foot,  with  the  most  violent  pricking  pains,  coo» 
tinual  reaching  and  vomiting ;— and  was  obliged 
to  go  to  bed  without  finishing  it.'  Theaezt 
morning  the  poor  char-woman  coming  again 
to  the  house,  unfiirtunately  eat  the  remainder 
of  the  gruel,  and  was  instantly  affeolfid  in  m 
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violent  a  mann«r»  that  for  two'  boars  together 
it  was  thooght  she  woald  have  died  in  Mr. 
Blandy's  bonse.  The  prisoner  at  this  time  was 
in  bed  ;  but  the  maid  going  up  to  her  room, 
told  her  bow  ill  dame  Emmet  bad  been ;  at 
the  same  time  sayine,  she  had  eat  nothing  but 
the  remainder  of  ner  father's  water  gruel. 
The  prisoner's  answer  was,  <*  Poor  woman !  I 
am  glad  I  was  not  op,  I  Should  have  bet-n 
shocked  to  have  seen  her" — should  have  been 
shocked  to  have  seen  the  poor  char-woman 
eat  what  was  prepared  for  her  father ;  bat  was 
never  shocked  at  her  father's  eating  it,  or  at  his 
sufferings ! 

Gentlemen,  in  the  afternoon  of  the  Wednes- 
day, notwithstanding  the  poor  man,  her  father, 
had  suffered  so  much  for  two  days  together, 
yet  she  again  endeavours  to  give  h\m  more  of 
the  same  gruel.    "  No,"  (says  the  maid)  "  it 
has  an  odd  taste;  it  is  grown  stale,  I  will 
make  fresh."    ■*  It  is  not  worth    while  to 
make  fresh  now,  it  will  take  you  from  your 
ironing;    this    will  do,"   was  the  prisoner's 
answer.     However,  Sasan  made  fresh,  after 
which  wandng  the  pan  to  pat  it  in,  she  went  to 
throw  away  what  was  before  in  it.      Upon 
tilting  the  pan,  she  perceived  a  white  powder 
at  the  bottom,  which  she  knew  could  not  be 
oat-meal.    She  shewed  it  her  fellow- servant, 
when  feelinyf  it  they  found  it  gritty.     They 
then  too  plainly  perceived   what  it  was  had 
made  their  poor  old  master  so  ill.     What  was 
to  be  done  ?    Susan  im  mediately  carried  the 
pan  with  the  gruel  and  powder  m  it,  to  Mrs. 
Aiounteney,   a   neighbour  and   friend  of  the 
deceased.     Mrs.  Mounteney  kept  it  till  It  was 
delivered   to  the  apothecary,  the  apotbecarv 
delivered  it  to  the  ph^^stcian,  and  he  will  tell 
you,  that  upon  trylug  it,  he  found  it  to  be  white 
arsenic.    Mr.  Blaody  continued  from  day  to 
day  to  grow  worse.    At  last,  upon  the  Saturday 
morning,  Susan  Gunnell,  an  old  honest  maid 
servant,  uneasy  to  see  how  her  poor  master  had 
been  treated,  went  to  his  bed-side,  and,  in  the 
most  prudent  and   gentlest  manner,  broke  to 
him  what  had  been  ue  cause  of  his  illness,  and 
the  strong  ground  there  was  to  suspect  that  his 
daughter  was  the  occasion  ofit.  The  father,  with 
a  fondnesa.  greater  than  ever  a  father  felt  before, 
cried  out,  ««  Poor  love-sick  girl !    What  will 
not  a  woman  do  for  the  man  she  loves  ?    But 
who  do  you  think  gave   her  the  powder  f " 
She  answered,  **  She  conld  not  tell,  unless  it 
was  sent  by  Mr.  Cranstoun."    *^  I  believe  so 
loo,"  says  the  master,  *<  for  1  remember  he  has 
talked  learnedly  of  poisons,    t  always  thought 
there  was  mischief  in  those  qursed  Scotch 
/   pebbles.'* 

Soon  afterwards"  he  got  up  and  came  to 
b/eakfast4n  his  parlour,  where  his  daughter 
and  Mr.  Littleton,  his  clerk,  then  were.  A  dish 
of  tea,  in  the  usual  manner,  was  ready  pouretl 
oat  for  him.  He  just  tasted  it,  and  said, 
«'  This  tea  has  a  bad  taste ;"  looked  at  the 
cap,  then  looked  hard  at  his  daughter.  She 
was,  for  the  first  time,  shocked,  burst  into 
tearsi  and  ran  out  of  the  nram.    The  poor  fa- 


ther, more  shocked  than  the  daughter,  poured 
the  tea  into  the  cat's  bason,  and  went  to  the 
window  to  recover  himself.  Sh«f  soon  came 
again  into  the  room.  Mr.  Littleton  said, 
**  Madam,  I  fear  vour  father  is  very  ill,  for  he 
has  flung  away  his  tea."  Upon  this  news 
she  trembled,  and  the  tears  again  stood  in  her 
eyes.  Sbe  again  withdrew.  Soon  afterwards 
the  father  came  into  the  kitchen,  and  address-  - 
ing  himself  to  her  said,  *'  Molly  !  1  had  like 
to  have  been  poisoned  twenty  years  aci^o,  and 
now  I  find  I  shall  die  by  poison  at  last."  This 
was  warning  sufficient.  She  immediately  went 
up  stairs,  brought  down  Mr.  Cranstoun's  let- 
ters, together  with  the  remainder  of  the  poisoot 
and  threw  them  (as  she  thought  unobserved) 
into  the  fire.  •  Thinking  she  had  now  cleared 
herself  from  the  suspicious  appearances  of 
poison,  her  spirits  mend,  **  she  thanked  God, 
that  she  was  much  better,  and  said,  her  mind 
was  more  at  ease  than  it  had  been."  Alas  ! 
how  oflten  does  that,  which  we  fondly  imagine 
will  save  us,  become  our  destructiou  ?  So  it  was 
in  the  present  instance.  For  providentially,' 
though  the  letters  were  destroyed,  the  paper 
with  the  poison  in  it  wils  not  burnt.  One  of  the 
maids  having  immediately  flung  some  fresh 
coals  upon  the  fire,  Miss  Blandy  went  well  sa- . 
tisfied  out  of  the  room.  Upon  her  going  out, 
Susan  Gunnell  said  to  her  fellow-servaut,  **  I 
saw  Miss  Blandy  throw  some  papers  in  the  fire, 
let  us  see  whether  we  can  discover  what  they 
were."  They  removed  the  coals,  and  found . 
a  paper  with  white  powder  in  it,  wrote  upon, 
in  Mr.  Cranstoun's  hand,  ^*  Powder  to  cleaQ 
the  pebbles."  This  powder  they  preserved, 
and  the  doctor  will  tell  you,  that  it  was  whito 
arsenic,  the  same  which  had  been  found  in  tha 
panof^ruel. 

Having  now  (as  sbe  imagined)  concealed  her 
own  being  concerned,  you  win  find  her  the 
next  day  endeavouring  to  prevent  her  l6ver 
from  being  discovered.  Mr.  Blandy  of  King- 
ston, having  come  the  night  before  to  see  her 
father,  on  Sunday  morning  she  sent  Mr.  Lit- 
tleton with  him  to  church ;  while  they  were 
there,  she  sat  down'  and  wrote  this  letter  to  her 
beloved  Cranstoun : 

"  Dear  Willy ;  my  father  is  so  bad,  that  I 
have  only  time  to  tell  you,  that  if  yotf  do  not 
hear  from  me  soon  again,  don't  be  frightened. 
I  am  better  myself.  Lest  any  accident  should 
happen  to  your  letters,  take  care  what  yoa 
wnte.  My  sincere  compliments.  I  am  ever 
yours." 

<<  My  father  is  so  bad:"— Who  had  made  him 
so  ?  Yet  does  she  say  she  was  sorry  for  it  f 
No,  she  knew  her  father  was  then  dying  by 
that  powder  that  be  had  sent  her,  yet  cduM . 
acquaint  him  she  was  herself  better.  Under 
those  circumstances  could  caution  him  to  take 
care  what  he  wrote,  lest  his  letters  should  be 
discovered  I  What  can  speak  more  strongly 
their  mutual  ffuiltf  This  letter  she  sealed 
with  no  less  than  five  wafers.  When  Mr. 
Littleton  came  from  church,   she  privately 

.     *  ■ 
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gave  it  to  him,  demtine  it  might  be  directed  as  i 
itsaal,  and  put  into  the  post.  Mr.  UttletoD 
was  at  that  time  too  well  apprised  of  this  black 
transaction  to  obey  her  commands.  He  opened 
the  letter.  Took  a  copy  of  it  Upon  further 
recollection,  carried  the  original  to  the  father, 
who  bid  him  open  and  read  it.  He  did  so. 
What  do  yon  think,  gentlemen !  was  all  the 
poor  old  man  said  upon  this  discoverv  f    ' 

He  only  again  dropped  these  worcte,  *'  Poor 
lore-sick  girl !  What  will  not  a  woman  do  for 
the  man  she  lo?^  ?" 

ITpon  the  Monday  morning,  after  having 
been  kept  for  two  days  without  seeing  her 
laiber,  by  the  order  of  the  physicians,  her  con- 
sciencef,  or  rather  fear,  b^^an  to  trouble  her ; 
she  told  the  maid  she  should  co  distracted 
If  she  did  not  see  her  father,  and  sent  a  mes- 
sage to  beg  to    see  him.     Accordingly  she 
was    admitted.     The   conversation    between 
them  was  this :    "  Papa,  how  do  you  do?" 
"*  My  dear,  I  am  ?ery  ill."    She  immediately 
fell  upon  her  knees,  and  said,  *^  Dear  Sir«  ba- 
nish me  where  you  will ;  do  with  me  what  you 
S lease,  so  yoit  do  but  pardon  and  forgive  me. 
Lud  as  to  Mr.  Cranstoun,  I  never  will  see, 
write,  or  speak  to  him  again."    He  answered, 
'*  I  do  forgive  you,  but  you  should,  my  dear, 
have  considered  that  I  was  your  own  fatiier." 
Upon  this  the  prisoner  said,  '*  Sir,  as  to  your 
Ulness  I  am  innocent,"     Susan  Gunnell,  who 
was  present,  interrupted  her  at  this  eznression, 
and  told  her,  she  was  astonished  to  near  her 
■ay   she   was  innocent,  when  they  bad  the 
poison,  to  produce  against  her,  that  she  had 
put  into  her  father's  water- gruel,  and  had  pre- 
served the  paper  she  had  thrown  into  the  fire. 
the  father,  whose  love  and  tenderness  for  his 
daughter  exceeded  expression,  could  not  bear 
to  hear  her  thns  accused ;   therefore  turning 
himself  in  his  bed,  cried  out, "  Oh  that  vil- 
lun !   that  hath  eat  of  the  best,  and  drank  of 
the  best  my  bouse  could  afford,  to  take  away 
my  life,  and  ruin  my  daughter!"  Upon  hear- 
ing this,  the  daughter  ran  to  the  other  side  of 
the  bed  to  liim ;  upon  which  he  added,  '*  My 
dear,  you  most  hate  that  man,  yoa  must  hate 
the  very  ground  he  treads  on."    Struck  with 
this,  the  prisoner  said,  <*  Dear  Sir,  your  kind- 
ntestowlffds  me  is  worse  than  swords  to  my 
haart.    I  mast  down  upon  my  knees,  and  beg 
you  not  to   curse  me."     Hear  the  father's 
aiisweri  a  fother  then  dying  by  poison  given 
bv  her  hand:  '<!  erne  thee,  my  dear!  no,  1 
bM8s>you,  and  will  pray  to  God  to  bless  yon,  and 
to  amend  your  life ;"  then  ulded,  **  So  do,  my 
dear,  go  out  of  the  room,  lest  you  should  si^ 
toy  thing  to  accuse  yourself."     Wss  ever 
mich  tenderness  from  a  parent  to  a  child !  She 
was  prudent  enough  to  follow  his  advice,  and 
went  ont  of  the  room  wtthout  speakioff.    His 
kindness  was  swords  to  her  heart,  for  near  half 
an  hour.    Goiog  down  stairs  she  met  Betty 
liinfield,  and  whilst   she  was  thus  affected, 
owned  to  her,  she  had  put  some  powder  into 
her  father's  gruel,  and  that  Susan  and  she  for 
their  honesty  to  their  master  deserved  half  her 
fortune.   * 
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Gentlemen,  not  to  tise  yma  with  the  partie»> 
lars  of  every  day  ;  upon  Wednesday,  in  th« 
afternoon,  Uie  father  died.  Upon  his  death,  the 
prisoner  finding  hjersdf  diseovered,  esdeaToored 
to  persuade  the  man-servant  to  go  off  with 
her ;  but  he  was  too  honest  to  be  templed  by  »■ 
reward  to  assist  her  in  going  ofl^  tbongh  she 
told  him  it  would  be  5O0L  in  his  way.  That 
night  she  refused  to  go  to  bed.  Not  out  d 
grief  ftfr  her  father's  death  ;  for  ¥oo  will  be 
told  by  the  maid  who  sat  uu  with  ner,  that  aba 
never,  during  the  whole  night,  shewed  the  least 
sorrow,  compassion,  or  remorse  upon  his  ae- 
couot.  But  iu  the  middle  of  the  night  she  |»io» 
posed  to  get  a  posl-chaise  in  oi3er  to  go  to 
London,  and  offered  the  maid  twentv-fivo  gtti*> 
neas  to  go  with  her.  *'  A  post-chaise  I  and 
go  to  London !  God  forbid,  oiadara  1  I  shoold 
do  such  a  thing."  The  prisoner  finding  the 
maid  not  proper  for  her  puqioae,  immediately 
put  a  smile  upon  her  face,  ^*  I  wak  only 
joking."  Only  joking!  Good  God  I  wooldabo 
now  have  it  thought  she  was  only  joking? 

Her  father  just  dead  bv  poiaon :  she  nis* 
pected  of  having  poisoned  him ;  accused  of 
being  a  parricide ;  and  would  she  havo  it 
thought  she  waa  capable  of  joking  P 

When  I  see  the  assistance ahe  now  has,  (and 
I  am  glad  to  see  she  has  the  assistaaise  of  three 
as  able  gentlemen  as  any  in  the  professioo)  I  am 
sore  she  will  not  be  now  advisea  to  say  she  waa 
then  joking.  But  it  will  appear  very  pUioly  to 
you,  geotlemeo,  that  she  was  not  joking ;  for 
the  next  morning  she  dressed  herself  in  a  proper 
habit  for  a  journey,  and,  while  the  people  pot 
.to  take  care  of  her  were  absent,  stole  out  of 
the  house,  and  went  over  Henley  •bridge.  Bnt 
the  mob,  who  had  heard  of  what  she  bad  done, 
followed  ber  so  dose,  that  she  was  foi^oed  to 
take  shelter  in  a  little  alehouse,  the  AngeU 
Mr.  Fisher,  a  gentleman,  who  was  afkerwmda 
one  of  the  jury  upon  the  coroner's  ia^uisttioQt 
c^me  there,  and  prevailed  with  her  (or  in  other 
words  forced  her)  to  return  home.  Upon  ber 
return,  the  inquest  sitting,  she  sends  for  Mr^ 
Fisher  into  another  room  and  said,  *'  Dear  Mr* 
Fisher !  what  do  you  think  they  will  do  vnth 
me?  will  they  send  me  to  Oxford  gaol?" 
*'  Madam  !"  said  he,  '*  I  am .  afraid  it  wall  go 
bard  with  you.  But  if  you  have  any  of  w. 
Cranstoun's  letters,  and  produce  them,  they 
may  be  of  some  service  to  y  oii^"  Upon  hearing 
this,  she  cried  out,  «•  Dear  Mr.  Fisber !  What 
have  I  done?  I  had  letters  that  would  b^ve 
hanged  that  villain,  but  I  have  barat  thenu 
My  honour  to  thai  villain  has  brought  dm  to 
my  flestroction."    And  she  spdK,e  the.tr|jilh« 

This,  gentlemen,  is  in  substance  the-  hislonr 
of  this  black  afisir.  Batf  my  lords  I  though 
this  is  the  history  in  order  of  time»yet  it.issiot 
the  order  in  which  we  shall,  lay  too  evident 
before  your  lordships  and  the  jury.  It  will  ba 
proper  for  us  to  begin  by  estaUisbing  tboiaGt» 
that  Mr.  Francis  Blandy  did  die  of 


^ginny 

Blandj 
When  the  ph  vsioians  have  proved  that,  wo. will 
then  proceed  to  sliew,  tljat  be  died  joI  the 
poison  put  into  the  water-g^ruel  ob  tbaAlh  of 
Aogftast  *  jUler  ibia  we  will' call  wltoMicsj 
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wbo  from  «  nuabar  of  cifsqnttanotOy  mwcU 
afi  frooi  her  ovn  oonfeition,  will  prove  she  p«t 
it  iDtQ  ber  father's  water-groel,  knowiog  il  was 
for  ber  father*  and  kllowil^(  i|  to  be  poison. 
Uaving  done  this,  we  will  conclude  with  a 

Eieoe  of  evidenoe  which  I  forgot  to  Hpeation 
efore,  and  that  is  the  aonf  ersation  between  her 
and  Mr.  Lane  at  the  Angel.  Mr.  Lane  and  his 
wife  bappeoinjr  to  be  waikiog  at  thaitime, 
finding  a  mob  about  tbe  door,  stepped  into  the 
alehouse,  to  see  tbe  prisoner.  The  moment 
sbe  saw  a  gentleman,  thongh  it  was  one  she 
did  not  know,  she  aoooeted  him,  **  Sir!  you 
appear  to  be  a  gentleman  ;  for  heaven's  sake, 
what  will  become  of  meP*'  *'  Madam !"  said  he, 
'*  you  will  be  sent  to  Oxford  gaol,  yoa  will 
there  be  tried  for  your  life;  tf  you  are  in- 
nocent, yon  will  be  acquitted ;  if  you  are 
gaihy,  you  will  snfier  death.'* 

Tbe  prisoner  upon  bearing  this,  stamped  with 
her  foot,  and  said,  "  Ob  I  that  damned  Til- 
lain  !"  Then  pausinff,  "  But  why  do  1  Uame 
him  ?  I  am  moat  to  blame  myself,  fur  I  gave 
it,  and  I  knew  tbe  consequence."  If  sbe 
knew  the  conaequence,  I  am  sure  there  are 
none  of  you,  gentlemen,  but  who  will  think 
sbe  deserrea  to  soffer  the  conscqneoce. 

And  let  me  here  observe,  how  evidently  the 
hand  of  Providence  has  interposed  to  bring  her 
to  this  day's  trial,  that  she  may  suffer  the  con- 
aequence. For  what,  but  the  band  of  Provi- 
dence, could  have  preserved  tiie  paper  thrown 
by  her  into  the  fin»,  and  Imve  anatclied  it  nn*  | 
iNimt  from  the  devouring  flame?— Ch>od 
Qod !  how  wonderful  are  all  Iby  ways !  and' 
how  miraculooFly  bast  thou  preserved  thia 
paper,  to  be  this  day  produced  in  evidenoe 
against  the  prisoner,  in  order  that  she  may 
auffer  tbe  nunisbment  dua  to  her  crime ;  and 
be  a  dreadful  example  to  all  others  who  may 
be  templed  in  like  manner  to  offend  thy  divine 
niaiesty! 

^  Let  me  add,  that  next  to  Providence,  the  pob- 
lie  are  obliged  to  the  two  noble  lords,  wbose  in- 
defiitigable  diligence  in  inquiring  into  this  hidden 
work  of  darkness,  has  enaj^led  us  to  lay  before 
*yoa,  upon  thia  oocanon,  the  cleareat  and 
strongest  proof  that  such  a  dark  transaction  will 
admit  of^  ^  For  poisoning  is  done  in  aeeret  and 
alone ;  it  is  not  like  other  mnrders,  neither  ean 
itbe  proved  with  equal  perspicuity.  However, 
the  evidence  we  have  in  this  case  ia  as  dear 
and  direct  aa  possible;  and  if  it  comea  up  to 
what  I  have  opened  to  ^ou,  I  make  no  doubt 
but  you  will  do  that  jnatice  to  your  country^ 
.which  tbe  oaih  yon  have  taken,  reqiiiraa  of 
you. 

Mn  Seij.  HtfyxMirdL  May  it  please  year  lerd^ 
shipat  and  you  gentlemen  of  tbe  jury;  I  lik»« 
wise  am  appointed  to  assisl>the  crown  on  this 
occasion ;  but  his  majesty's  learned  counsel 
having  lakl  before  you  ao  fiutbful  a^  narrative 
of  tbia  dismal  traasactien,  it  seema  afanost  nn- 
.neoeamvy  for  roe  to  take  up  any  more  of  your 
time,  in  repeatia^  any  tbiog  that  baa  be^in  be* 
Us$ni4i  an4>  indeed  nj  owa  ifldioatioDa. 


would  lead  roe  to  cast  a  veil  over  tbe  guiltir 
scene :  a  scene,  ao  black,  and  so  horrid,  that  if 
m^  doty  did  not  call  me  lo  it,  1  could  rather 
wiah  it  might  be  for  ever  conoeale^from  human 
eyes.  But  aa  we  are  now  making  inquisition 
for  blood,  it  is  absolutely  necessary  for  me  to 
make  some  observations  upon  that  chain  of  eir- 
comstancea,  that  attended  this  bloody  eon* 
trivance  and  detested  murder. 

Experience  has  taught  us,  that  in  many 
cases  a  single  fact  may  be  supported  by  ftdse 
testimony;  hot  where  it  ie  attended  with  a 
train  of  circumstances  that  cannot  be  invented 
(had  they  never  happened),  such  a  fact  will 
always  be  made  out  to  the  satisfaction  of  a 
jury,  by  the  concurring  assistance  of  drcum- 
stanlial  evidence.  Because  drcumstances  thai 
tally  one  with  another  are  above  human  con- 
trivance. And  especially,  such  as  naturally 
arise  in  thdr  order,  from  tbe  first  contrivance 
of  a  scheme  to  the  fiital  execution  of  it. 

Having  soggested  thus  much,  1  shall  notr 
proceed  to  laybefore  yon  those  sort  of  circum* 
stances  that  seem  to  me  to  arise  through  thia 
whde  affair,  and  leave  it  to  your  judgement, 
whether  they  do  not  amount  to  too  coavincinf^ 
a  proof  that  tbe  prisoner  at  the  bar  has  know* 
ingly  been  the  cause  of  her  oarn  father's  death  ; 
for  upon  the  prisoner's  knowledge  of  what  abe 
did,  will  depend  her  fate. 

Of  all  kinds  of  murders,  that  by  poiaen  ir 
tbe  moat  dreadful,  as  it  takea  a  man  ttnguarded» 
and  gives -him  no  opportunity  to  defend  him* 
sdf ;  much  mora  so  when  administered  by  the 
hand  of  a  diild,  whom  one  could  least  suspect, 
and  fi^m  whom  one  might  aaturallv  look  fot 
aasistanoe  and  oomfortt  Could  a  father  enter- 
tain any  suspidon  of  a  child,  to  whom,  under 
.Godi  he  had  been  the  second  cause  of  life  P  No 
sure,  and  yet  this  is  the  case  now  before  you. 
The  unfortunate  deceased  hsa  received  bw 
death  by  poison,  and  that  undoubtedly  admi- 
nistered by  the  band  of  his  own,— his  only,— 
his  beloved  child.  Spare  me,  gentlemen,  to 
pay  the  tribute  of  one  tear  to  tbe  memory  of  a 
person  with  whom  I  was  most  intimately  ac- 
quainted, and  to  the  excellency  of  whose  dis- 
position and  integrity  of  heart,  1  can  safely' 
near  fidthful  testimony.  Ob  I  Were  be  now 
living,  and  to  see  bis  daughter  there,  the  se-- 
verest  tortures  that  poison  could  give,  wonid 
be  nothing  to  what  he  would  suffer  from  such 
asight. 

Md  since  tbe  bitterest  agonies  must  at  this 
time  surround  the  heart  of  the  prisoner,  if  she 
does  but  think  of  what  a  father  she  has  lost ;  I' 
can  really  jdn  with  ber  in  her  severest  afilic- 
tiaos  cipott  this  occasion,  and  shall  never  blame' 
myself,  for  weeping  with  those  that  weep ;  nor 
can  I  make  the  least  question,  but  my  learned^ 
amistants  in  tb»  prosecution  will  with  me  re- 
joice likewise^  if  the  prisoner,  by  making  her 
innocence  appear,  shall  upon  the  conclusion  of 
this   inquiry  find  occasion  to   rejoice.    Buf, 
alas  I  too  strong  1  fear  will  tbe  charge  against ' 
her  be  proved,  too  convincing  are  the  drcum* 
stances  that  attend  il:  whawtbose  are,  and' 
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what  may  be  collected  frem  them,  is  my  next 
businesa  to  offer  to  yoor  oonaiderattoii. 

Bui  before  I  enter  thereapon,  I  mast  beg^ 
leave  to  address  myself  to  this  oamerons  and 
crowded  assembly,  whom  cariosity  bath  led 
hither  to  hear  the  event  of  this  solemn  trial ; 
|iopiu((  that  whatever  mi^  be  the  consequence 
of  it  to  the  prisoner,  her  present  melancholy 
situation  may  turn  tooar  advantai^e,  and  reduce 
•or  minds  to  seriousness  and  attention.  Solemn 
indeed  I  may  well  call  it,  as  being  a  tribunal 
truly  awful :  for  this  method  of  trial,  before 
two  of  his  majesty's  learned  judges,  has  scarce 
ever  been  known  upon  a  circuit ;  judges  of  un- 
doubted vhrtue,  integrity,  and  learning,  who 
undergo  this  laborious  and  important  work, 
■ot  only  for  the  sake  of  bringing  guilt  to 
punishment,  but  to  guard  and  protect  inno- 
cence whenever  it  appears. 

But  you,  young  gentlemen  of  this  univer- 
sity, f  particnlariyliegyonr  attention,  earn- 
estly beftseching  yon  to  guard  agaiust  the  first 
approaches  of,  and  temptations  to  vice.  See 
here  the  dreadful  conseouence  of  disobedience 
to  a  parent.  Who  could  have  thuught  that 
Miss  Blandy,  a  young  lady  viitoously  brooght 
up,  distinguished  for  her  good  behaviour  and 
prudent  conduct  in  life,  till  her  iraibrtanate 
acquaintance  with  the  kicked  Cranstoun, 
should  ever  be  brought  to  a  trial  for  her  life ; 
and  that  for  the  most  desnerale  and  bloodiest 
kind  of  murder,  committed  by  her  own  hand, 
upon  her  own  father?  Had  she  listened  to  his 
admonitions,  this  calamity  never  bad  befallen 
her.  Learn  hence  the  dreadful  consequences 
of  disobedience  lo  parenta:  and  know  also, 
that  the  same  mischief,  in  all  probability,  may 
happen  to  such  who  obstinately  disregard, 
neglect,  and  despise  the  advice  of  those  per- 
sons who  have  the  change  and  care  of  their 
education ;  of  governors  likewise,  and  of  ma- 
gistrates, and  of  all  others  who  are  put  in 
authority  over  them.  Let  this  fix  in  your 
mind  I  Iw  excellent  maxim  of  the  good  pbysi- 
ctan,  **  Venienti  occurrite  morbo.*^  Let  us  de- 
fend ourselves  against  the  first  temptations  to 
■iu,  and  guard  our  innooency  as  we  would  our 
lives  J  for  if  once  we  yield,  tbongh  hot  a 
little,  in  whose  power  is  it  to  say,  Hitherto  will 
I  go,  and  no  further? 

And  now,  gentlemen  of  the  jury,  those  ob- 
servations I  had  before  mentioned,  I  ahall  at- 
tempt to  lay  before  yon,  in  order  to  assist  yon 
in  making  a  tme  judgment  of  the  matter  com- 
mitted to  jfour  charge.  The  author  and  con- 
triver of  this  bloodjr  affair  is  not  at  present 
here.  1  sincerely  wish  that  he  was;  because 
we  should  be  able  to  convince  him,  that  such 
crimes  as  his  cannot  escape  unpunished.  The 
unhappy  prisoner,  ruined  and  undone,  by  the 
treacherous  flattery  and  pernicious  advice  of 
that  abandoned,  insidious  and  execrable  wretch, 
who  had  found  means  of  introducing  himself 
Into  her  father's  family,  and,  whilst  there,  by 
false  pretences  of  love,  gained  the  affection  of 
his  only  daughter  and  chilfl.  Love!  did  I 
eallit?  Itdeserres  not  the  muDej  if  it  waa 


love  of  any  thing,  it  was  of  the  10,0002.  sap-^' 
posed  to  be  the  young  lady's  fortune.  Could 
a  man  that  had  a  wife  of  his  own,  and  chil- 
dren, be  really  in  love  with  another  womaq? 
Such  a  thing  cannot  be  supposed,  and  there- 
fore I  beg  leave  to  call  it  avarice  and  lust  only  ; 
but  be  it  what  it  will,  4be  life  of  the  father 
becomes  an  obstacle  lo  the  criminal  proceed* 
ings  that  were  intended  and  designed  to  be  car- 
ried  on  between  them,  and  therefore  he  must 
be  removed,  before  that  imaginary  state  of  fe- 
Iwity  could  be  obtained,  according  to  their 
projected  scheme.  Mark  how  the  dettructioa 
of  this  poor  man  is  ushered  into  the  worid : 
apparitions,  noises,  voices,  music,  reported  to 
be  heard  frem  time  to  time  in  the  deceased's 
house.  Even  his  days  are  numbered  ont,  and 
his  own  child  limits  the  space  of  his  life  but 
till  the  followiog  mouth  of  October.  What 
could  be  the  meaning  of  this,  bnt  to  prepare 
the  worid  for  a  death  that  was  predetermined  ? 
Who  could  limit  the  days  of  a  man's  life,  but  a 
person  that  knew  what  was  intended  to  be  done 
towards  the  shortening;'  of  it  ? 

In  order  to  bring  th»  about,  Cranstoun  sends 
presents  of  pebbles,  as  also  a  powder  to  dean 
them ;  and  this  powder,  gentlemen,  you  will 
find  is  the  dreadful  poison  that  accomplished 
this  abominable  scheme. 

From  time  to  time  mention  is  made  of  the 
pebbles;  bnt  not  a  syllable  of  the  powder. 
Why  not  of  the  one  as  well  as  of  the  other,  if 
there  had  not  been  a  mystery  concealed  in  it  ? 
Preparation  is  made  for  an  experiment  of  its 
power  before  Cranstoun's  departure ;  he  mixes 
the  deadly  draught ;  but  the  prisoner's  con- 
science, not  yet  nardened,  forced  her  to  torn 
away  her  eyes,  and  she  durst  not  venture  to 
behold  the  cop  prepared,  that  was  to  send  the 
father  into  another  world. 

Soon  after  this  Cranstoun  quits  the  family, 
(having,  no  question,  lef\  instructions  how  to 

(proceed  fkrther  in  completing  the  scheme  he 
lad  laid  for  taking  off  the  old  roan)  and  this 
you'll  find  by  lettera  under  his  own  hand,  that 
the  powder,  whatever  it  was,  must  not  be 
mixed  in  too  thin  a  liquid,  because  it  might  be 
discovered;  and  therefore  water- gruel  ia 
thought  fitter  for  the  purpose.  By  the  frequent 
mixtures  that  were  made  upon  these  occasions, 
the  unfortunate  servant  and  char-woman  acci- 
dentally drank  part  of  the  deadly  composition. 
When  complaint  is  made  of  their  sickness, 
how  does  the  prisoner  behave  ?  Does  she  not 
administer  to  tnem  with  as  mnch  art  and  skiH 
as  a  physician  conld  ?  Does  she  not  prescribe 
proper  liquids  and  draughts  to  absorb  and  take 
off  the  edge  of  the  corroding  ponon  ?  If  she 
knew  not  what  it  was,  how  could  she  adriit* 
nister  so  successfully  to  prevent  the  fatal  oon- 
quences  of  it  both  iu  the  maid  and  the  char* 
woman  ?  During  this  transactwn,  the  unhappy 
father  finds  himself  afllicled  with  torturing 
pains,  immediately  afler  receiving  the  compo- 
sition from  his  daughter.  Is  there  any  cnru 
taken  of  him  ?.  •  Any  physician  sent  for  to  at- 
tend him?  Any  healipg  dnughto  prepaid  !• 


1I3S] 


Jar  the  Murder  of  her  Father. 


A.  D.  1752. 


[1134 


qoiet  the  racks  and  tortures  that  be  inwardly 
lelt  ?  None  at  all,  tj[iat  1  can  find.  He  is  leh 
to  take  care  of  himself,  and  nnderjfo  those 
miseries  that  his  own  child  had  brought  upon 
him,  and  yet  had  not  the  heart  to  gif  e  biro 
any  assistance.  What  could  this  proceed 
from,  but  guilt  only  ?  Would  not  an  innocent 
child  ha?e  made  the  strictest  inquiry  how  her 
own  father  came  to  be  out  of  order  f  Would 
she  not  have  sought  the  world  over  for  advice 
and  assistance?  But  instead  of  that,  you  hear 
the  bitterest  expressions  proceed  from  her,  ex- 
pressioBs  sufficient  to  shock  human  nature. 
They  have  been  all  mentioned  already  by  my 
learned  leader,  and  I  will  not  again  repeat 
them. 

Observe,  as  things  come  nearer  the  crisis, 
ivhetherher  behaviour  towards  her  father  car- 
ries any  better  appearance.  When  it  began  to 
be  suspected  that  Mr.  Blaody's  disorder  was 
owing  to  poison,  and  strongly,  from  circum- 
stances, that  the  prisoner  was  privy  to  it ;  the 
poor  man,  now  too  far  gone,  being  informed 
that  there  was  great  reason  to  suspect  his  own 
child,  what  expressioos  does  he  make  use  of? 
No  harsher,  than  in  the  gentlest  method  say- 
ing, *^  Poor  love-sick  girl !  I  always  thought 
there  was  mischief  in  those  Scotch  pebbles. 
O !  That  damned  villain  Cranstoun,  that  has 
eat  of  the  best  and  drank  of  the  best  my 
house  afforded,  to  serve  noe  thus,  and  ruin  my 
poor  love-sick  girl !"  An  incontestable  proof 
that  be  knew  the  cause  of  his  disorder,  and  the 
authors  of  it. 

The  report  spread  about  the  house  of  the 
father's  suspicions,  soon  alarmed  the  prisoner : 
whst  does  she  do  upon  this  occasion  ?  Can 
any  other  interpretation  be  put  upon  her  ac- 
tions, than  that  they  proceeded  from  a  manifest 
intention  to  conceal  her  guilt?  ^hy  is  the 
paper  of  powder  thrown  into  the  fire  r  From 
whence,  as  my  learned  leader  most  elegantly 
observes,  it  is  miraculously  preserved.  What 
occasion  for  concealment,  bad  she  not  been 
conscious  of  something  that  was  wrong  ?  If 
she  had  not  known  what  had  been  in  the  paper, 
for  what  purpose  was  it  committed  to  the 
flanses  P  And  what  really  was  contained  in  that 
paper,  wilt  appear  to  vou  to  be  deadly  poison. 

The  long  wished-for  and  fatal  hour  at  last 
arrives;  and  but  a  little  before,  a  letter  is  sent 
by  the  prisoner  to  Cranstoun,  that  her  ftther 
^as  extremely  ill ;  begging  him  to  be  cautious 
vhat  he  writes,  lest  any  accident  shoukl  bap- 
pen  to  his  letters.  Do  the  circumstances,  the 
language,  or  the  time  of  writing  this  letter, 
leave  any  room  to  suppose  the  prisoner  could 
be  innocent  P  They  seem  to  me  rather  to  be 
the  fullest  proof  of  her  knowing  what  she  bad 
done.  What  accidents  could  befal  Cranstonn's 
letters  ?  Why  is  he  to  take  care  what  he  writes, 
if  nothing  but  the  effects  of  innocenoy  were  to 
be  contained  in  those  letters?  In  a  very  short 
time  aHer  this,  the  strength  of  the  poison 
carries  the  father  out  of  the  world.  Do  but 
hear  how  the  prisoner  behaved  thereupon. 
The  falher>  corpse  was  not  yet  cold  when  she 


makes  application  to  the  footman,  with  a  temp, 
tation  of  large  sums  of  money,  as  a  reward,  if 
he  would  go  off  with  her ;  but  the  fidelity  and 
virtue  of  the  servant  was  proof  agniost  the 
temptation  even  of  four  or  five  hundred  pounds. 
The.  next  proposal  is  to  the  maid,  to  procure  a 
chaise,  with  the  offer  of  a  reward  for  so  doing, 
and  to  go  along  with  her  to  London ;  but  this 
project  likevvise  failed,  through  the  honesty  of 
the  servant.  The  next  morning,  in  the  absence 
of  Edward  Heme,  (the  guard  that  was  set 
over  her)  she  makes  her  escape  from  ber 
father's  house,  and  dressed  as  if  going  to  take  a 
journey,  walked  down  the  street ;  but  the  mob 
was  soon  aware  of  her,  and  fi>rced  her  to  taka 
shelter  in  a  public-house  over  the  bridge. 
Do  these  proceedings  look  as  if  they  were  the 
effects  of  innocence?  Far  otherwise,  I  ann 
afraid.  Would  an  innocent  person  have 
quitted  a  deceased  parent's  bouse,  at  a  time 
when  she  was  most  wanting  to  make  proper 
and  decent  preparations  for  his  funeral  ?  Would 
an  innocent  person,  at  such  a  done  as  this,  offer 
money  for  assistance  to  make  an  escape?  I 
think  not:  And  I  wish  she  may  find  a  satis- 
factory cause  to  assign  for  such  amazing  be- 
haviour. 

.  Let  us  put  innocence  and  ^uilt  io  the  scale 
together,  and  observe  to  which  side  the  pri- 
soner's actions  are  most  applicable.  Inno- 
cence, celestial  virgin,  always  has  her  guard 
about  ber ;  she  dares  look  the  frowns,  the  re- 
sentments, and  the  persecutions  of  the  world 
in  the  face;  is  able  to  stand  the  test  of  the 
strictest  inquiry  ;  and  the  more  we  behold  ber, 
still  the  more  shall  we  be  in  love  with  her 
charms.  But  it  is  not  so  with  Guilt :  The 
baneful  fiend  makes  use  of  unjustifiable  means 
to  conceal  her  wicked  designs,  and  prevent  dis-* 
covery.     Artifice  and  cunning  are  her  sup- 

Eorters,  bribery  and  corruption  the  defenders  of 
er  cause ;  she  flies  before  the  face  of  law  and 
justice,  and  shuns  the  probation  of  a  candid  and 
impartial  enquiry.  Upon  the  whole  matter, 
you,  gentlemen,  are  to  judge;  and  judge  as 
nvourably  as  you  can  for  the  prisoner. 

If  this  were  not  sufficient  &  convince  us  of 
the  prisoner's  guilt,  I  think  the  last  transactioii 
of  all  will  leave  not  the  least  room  to  doubii 
When  in  discourse  with  persons  that  came  to 
her  at  the  house  where  she  had  taken  shelter, 
what  but  a  self-conviction  could  have  drawn 
such  expressions  from  her  ?  In  her  discourse 
with  Mr.  Fisher  about  Cranstoun,  you  will  find 
she  declared  she  had  letters  and  papers  that 
would  have  hanged  that  villain :  And  again, 
says,  **  My  honour,  Mr.  Fisher,  to  that  vil- 
lain has  brought  me  to  destruction:"  And 
again,  in  her  enquiry  of  Mr.  Lane,  What  thejr 
would  do  with  ber,  she  bursts  out  into  tbw 
bitter  exolamation,  '*0!  that  damned  villain!'* 
Then  after  a  short  pause,  **  But  why  should  1 
blame  him :  1  am  more  to  blaiqe  than  he  is, 
for  I  ftkye  it  him."  '  How  could  she  be  to  blame 
for  giving  it,  if  she  knew  not  what  it  was  P 
And,  as  it  is  said,  went  yet  farther,  and  de* 
clared,   ••  That  .she  knev  the  .eonasqusnee." 
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If  she  did  koow  it,  she  mint  espeet  to  anffer  | 
the  consequence  of  it  too.  | 

ThiiSy  gentlemen,  have  I  ettdesToaied  to  lay 
before  you  some  observations  upon  this  tcwis- 
aotion,  and  I  hope  you  will  think  then  not  an- 
worthy  of  your  consideration.  J  trust  I  have 
said  nothing  that  relates  to  the  fact,  that  is  not 
in  my  iDstrvctions ;  should  it  be  otherwise,  I 
assure  you  it  was  not  with  design.  And  what- 
ever is  not  supported  by  l^gsl  eridenoe,  you 
will  totally  disregard. 

If  any  other  interpretation  thau  what  I  haye 
offered,  can  be  put  upon  these  several  transac- 
tions, and  the  circumstances  attending  them,  I 
doubt  not  hut  you  will  always  incline  on  the 
merciful  side,  where  there  is  room  for  so  doing. 

We  shall  now  proceed  to  call  our  evidence. 

The  other  gentlemen,  of  counsel  for  the 
kinff,  were  Mr.  Hayes,  Mr.  Nares,  and  Mr. 
AmUer. 

The  counsel  for  the  prisoner,  were  Mr.  Ford, 
Mr.  Morton,  and  Mr.  Aston. 

Dr.    Anthony  Addington^  and   Dr.  William 

Lew'uy  sworn. 

Ccunul. .  Did  you.  Dr.  Addington,  attend 
Mr.  Biandy  in  his  last  illness? — Mt.Addingttm, 
Yes,  Sir. 

When  were  you  called  to  him  the  first  time? 
— 4>a  Saturday  eveninij^,  August  the  10th. 

In  what  coudilion  did  you  find  him  ?— He 
was  in  bed ;  and  told  me,  that,  after  drinking 
■ouie  gruel  on  Monday  night,  August  the  5th, 
be  bad  perceived  an  eaUraordinary  grittioess  in 
his  mouth,  attended  with  a  very  painful  burn- 
ing and  pricking  in  his  tongue,  throat,  stomach, 
nod  bowels,  and  with  sickness  and  griptngs ; 
.whi5h  symptoms  had  been  relieved  oy  fits  of 
vomiting  and  purging. 

Were  those  fits  owing  to  any  physic  he  had 
taken,  or  to  the  gruel? — ^Nottoany  physic; 
they  came  on  very  soon  after  dnokmg  the 
gruel. 

Had  he  taken  no  physio  that  day  ?— No. 

Did  he  make  any  farther  complaints  ?««-He 
said,  that,  after  drinking  more  gruel  on  Toes- 
day  night,  August  the  6th,  Im  had  felt  the 
grittiness  in  his  month  again ;  and  that  the 
hurning  and  pricking  in  his  tosgne,  tluroat, 
stomaoht  and  bowels,  had  returned  with  double 
violenoe,  end  had  been  aggravated  by  a  prodi- 
gious swelling  of  his  belly,  and  exquisite  pains 
and  prickings  iu  ev«ry  esUemal  as  well  as  in- 
ternal part  of  bis  body ;  which  prickings  he 
oompored  to  an  infinite  number  of  needles 
dartmg  into  him  all  at  once. 

How  soon  after  drintus^  the  gruel?*— Al* 
moal  tmmediatdy.  He  told  me  likevt  ise,  that, 
ul  the  same  time,  be  had  had  cold  sweaU,  hie- 
cvp,«gitreme  restteswiess  and  anxiety ;  but  that 
thaw  vie*  on  Saturday  night,  August  the  10th, 
baviug  bad  a  great  UMoy  atools,  and  some 
bloody  ones,  be  was  pretty  easy  every  where, 
cxocpt  in  bis  meulh,  lips,  nose,  eyes,  and  fun- 
daoiMit;  and  exaept  some  transient  gripings 
kk  \m  bawoLi,    1  aafced  hiBy  to  what  h«  in- 


noted  those  uneasy  sensatiattsiii  his  mouthy 
lips,  ooa^  and  eyes?  He  said,  to  the  fumes  of 
sosMthiag  that  he  had  taken  in  his  gruel,  on 
Monday  night,  Ai^ust  tbe  Mb,  and  Tueaday 
night,  August  the  6th.    On  inspection,  I  found 
his  tongue  swelled,  and  his  thniat  slightly  in« 
flamed,  end  exeoruiled.     His  lips,  especially 
the  upper  one,  were  dry  and  rough,  and  had 
angry  pimples  on  them.     The  inside  of  bio 
nostrils  was  in  the  same  condition.     His  eyes 
were  a  bltle  blood-shot    Besides  those  appear- 
aooes,  1  obaerred  that  he  bad  a  kvw,  trenitangy 
intermitting  pulse ;   a  difilcult,  unequal  reapl- 
ration;   ayeirowi^  complexion;  a  difiicolty 
in  the  utterance  of  his  woras.  and  ao  inability  of 
swallowing  even  a  tea-spoonful  of  the  tbiaucat 
liquor  at  a  time.    As  I  auapeotsd  that  these 
appearances  and  STmploms  vrcre  the  cfleeC 
of  poison,  I  asked  Miss  Blaody,  whether  Mr. 
Biandy  bad  lalsly  given  oflenoe  to  cicbor  of  bii 
servants,  or  clients,  or  apy  other  peraon  ?  She 
answered,  **  That  he  was  at  pcioe  with  all 
tbe  world,  and  Um^  all  tlie  world  vras  at  paucu 
with  him."    I  tbeii  aeked  her,  whether  he  bad 
ever  been  sulgeet  to  oonplaiiits  of  thia  luid 
belbre  ?  8he  said,  that  he  bad  often  been  aidn 
ject  to  the  obolie  and  heart-bom ;  and  thfttahe 
supposed  this  was  only  a  fit  of  that  sort,  and 
would  ooon  go  off,  as  usual.  I  tsld  Mr.  Bhuidy » 
that  I  asked  these  questions,  beeause  1  suspect* 
cd  that  by  some  means  or  other  he  bad  taken 
poison.    He  replied,  *<  It  murht  be  so,*'  or  io 
words  to  that  effect:    But  Miss  Biandy  suid, 
<*  It  was  impossible."    On  SondaT  moming, 
August  the  11th,  he  seemed  much  relieved : 
his  p«IM|  breath,  eomplcxion,  and  power  or 
swallowing,  vrere  greatly  mended,      fie  bad 
had  seveml  stools  in  the  night,  without  any 
blood  in  them.  Tbe  eomplainta  wbieh  he  hsid 
made  of  hia  mr^ttb,  lips,  nose,  and  eyes,  wcm 
lessened;   but  oe  saiif  tbe  pain  in  Ins  ftiDde« 
ment  oontmued,  and  that  be  still  felt  aoow 
pincbings  in  hie  bowsls.    On  viewing  bieluo* 
daroent,  1  Ibuad  it  almost  surrounded  with 
gleety  exooriafions  and  idoers.     About  eight 
o'clock  thia  morning  I  took  ray  leave  of  him; 
but  before  I  euilted  bis  room,  Miss  Blndy  die- 
sired  I  would  visit  him  egain  tbe  next  dey. 
When   I  got  down  staim,  one  of  the*  meide 

Kut  a  paper  into  my  Iwnds,  which  she  said 
liss  Biandy  had  tbrown  into  tbe  fciloheD  fire. 
Several  holea  were  burnt  in  the  pi^er,  hut  net 
a  letter  of  the  auperMsriptlon  vraa  efiho6d. 
The  sopcfucription  was,  **  The  powder  to 
clean  the  pebbles  with.'' 

What  is  the  maid's  name  that  gwe  you  that 
paper  ?<^l  oaanot  reooHect  which  of  the  maido 
It  was  that  gave  it  me.  I  opened  the  paper 
very  careftilly ,  and  found  in  it  a  whitish  powder, 
like  white  arsenic  in  taste,  but  slightly  disoo- 
lonred  by  a  little  burnt  vaper  mixed  wjoi  if.  1 
cannot  swear  thw  powder  was  areenio,  or  any 
other  poison,  because  the  qoQntity  wan  too 
small  to  make  any  experiment  with,  Ihuf  coM 
be  depended  on. 

What  do  yon  realty  sospfect  ft  to  beN»I 
really  iospeot  it  to  he  while  aiiCMta 
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FlMie  to  iirocnd,  Sir.— At  mm  as  the 
mftid  had.  left  ma,  Mr.  Nortoo  the  apothacary 
'prodooed  a  powder,  that,  he  aaid,  bad  been 
IboDd  at  the  bottooi  of  that  meaa  of  gruel, 
^hieh»  as  waa  auppoaed,  had  poiaoned  Mr. 
Blaady :  He  g^ve  ne  aome  of  thi»  powder, 
«ad  I  examined  it  at  my  leiaore,  and  believe  it 
to  be  white  araeoic.  Go  Monday  morning, 
Aogost  the  19tb,  I  foimd  Mr.  Blandy  moch 
worae  than  1  had  left  him  the  day  before.  His 
<oo«plenon  was  very  bad ;  his  pulse  inters 
mitted ;  and  he  breathed  and  swallowed  with 
mat  difficulty.  He  complained  more  of  his 
Jttndament  than  he  had  done  before.  His 
•boweb  werestiH  ia  pain.  I  now  desired  that 
-naolker  physician  might  be  called  in,  as  I  ap- 
sppiehended  Mr.  Bkindy  to  be  in  the  utmost 
danger,  and  that  this  affair  might  come  be- 
•fore  a  coort  of  judicature.  Dr.  I^is  was  then 
«ent  for  from  Oxford.  I  stayed  with  Mr. 
Blandy  all  this  day.  1  asked  bim  more  than 
once,  whether  he  really  thou^t  he  had  taken 
fjoison  ?  He  answered  each  tiOM,  that  he  be- 
Jieved  he  had.  I  asked  him,  whether  he 
bought  he  had  taken  poiaon  often?  He  an- 
swered in  the  affirmative.  His  reasons  for 
thinking  so,  were,  because  some  of  his  teeth 
liad  decayed  much  fiuter  than  was  natural ; 
«nd  because  be  had  fief  oently,  for  some  months 
{last,  especially  after  his  daughter  had  received 
«  pteaent  of  Scotch  pebbles  from  Mr.  Cran- 
sAonn,  been  afl^ted  with  very  violent  and  un* 
nocountable  prickings  and  beats  in  his  tongue 
smd  throat,  and  with  almost  intolerable  burn- 
ings, and  pains  in  his  stomach  and  boweb, 
which  used  to  go  off  in  vomitings  and  purg- 
ing^ 1  asked  him,  whom  he  snspeoteo  tobe 
ihe^iver  of  the  poiranP  The  tears  stood  in 
his  eyes ;  yet  he  forced  a  smile,  and  sajdy— 
«*  A  poor  love-sick  Jgrirl— I  forgive  hei^-^l  al- 
ways thought  there  was  mischief  in  those 
cursed  Scotch  pebbles."  Dr.  Lewis  came 
4about  eifl^t  o'clock  in  the  evening.  Before  he 
came,  Mr.  Blandy's  complexion,  pulse,  breath, 
And  faculty  of  swallowing,  were  got  much 
better  again ;  but  he  complained  more  of  pain 
In  hia  ftmdameat.  This  evening  Miss  Blandy 
was  confined  to  her  chamber ;  a  guard  was 
placed  over  her  $  and  her  keys,  papers,  and 
alU  instruments  wherewith  she  cwildf  hurt 
either  herself,  or  any  other  person,  were  taken 
from  her. 

How  came  that? — 1  proposed  it  to  Dr. 
Lewis,  and  we  both  thought  it  proper ;  becauae 
we  had  great  reaaon  to  suspect  her  ss  the  au- 
thor Af  Mr.  Blandy 's  illness ;  and  becauae  this 
suspicioii  was  not  yet  publicly  known,  and,  there- 
fore, no  magistrate  had  taken  any  notice  of  her. 

Plcaae  to  go  00,  Dr.  Addii^gton,  with  your 
account  of  Mr.  Blandy. — Oi^Toesday  morning, 
August  the  13th,  we  found  him  worse  again. 
His  countenance,  pulse,  breath,  and  power  of 
swaltowing,  were  extremely  bad.  He  was  ex- 
cessively weak.  His  hands  trembled.  Both 
jthey  and  his  face  were  cold  and  clammy.  The 
pain  was  entirely  gone  from  his^  bowels,  hot  not 
lirom  his  fundamtnt.    He  Wis  mw  and  IbsB  a 
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little  delirioiis.  He  had  frequently  a  short 
eaugh,  and  a  very  extraordinary  elevation  of  bis 
chest,  in  fetohbg  his  breath ;  on  which  ooea* 
aions  an  ulcerous  matter  generally  issued  from 
his  fundament  Yet  in  his  sensible  intervals,  he 
was  cheerftiland  jocose:  he  said,  **  he  was 
like  a  person  bit  by  a  mad  dog ;  for  that  be 
shouM  be  glad  to  drink,  but  could  not  swallow.*' 
About  noon  this  day  his  speech  fanltered  mora 
and  more.  He  was  sometimes  very  restless, 
at  others  very  sleepy.  His  face  was  quite 
ghastly.  This  ni^ht  was  a  terrible  one.~>On 
Wednesday  moroing,  August  the  14th,  be  re* 
covered  his  senses  for  an  hour  or  more.  He 
told  me,  he  would  make  his  wiU  in  two  or  three 
days ;  but  he  soon  .grew  delirious  again  ;  and, 
sinking  every  moment,  died  about  two  o*dock 
in  the  afternoon. 

Upon  the  whole,  did  vou  then  think,  from 
the  symptoms  you  have  described,  and  the  ob« 
servatioDs  you  made,  that  Mr.  Blandy  died  by 
poison  ?— Indeed  I  did. 

And  is  it  your  present  opinion  P — It  is ;  and 
I  have  never  had  the  least  occasion  to  alter  it.  , 
His  case  was  so  particular,  that  he  had  not  s 
symptom  of  any  consequence,  but  what  other 
persons  hav.e  had,  who  have  token  white  arse- 
nic ;  and,  after  death,  had  no  appearance  in 
bb  body,  bat  what  other  persons  have  had,  who 
have  been  destroyed  by  white  arsenic* 

When  was  his  body  opened  ?*-On  Thursday 
in  the  afternoon,  August  the  15th. 

What  appeared  on  opening  it?— I  committed 
the  apnearancea  to  vrriting,  and  should  bo  glad 
to  read  them,  if  the  Court  will  give  bm  Imve. 

Then  the  Doctor,  on  leave  given  by  the 
Court,  read  as  follows : 

<«  Mr.  Blandy's  backrand  the  hinder  part  of 
his  arms,  thighs,  and  legs,  wero  livid.  That 
fat  which  lay  on  the  muscles  of  his  belly,  was 
of  a  loose  tcfxtare,  inclining  to  a  stato  of  fluidity. 
The  muscles  of  his.  belly  were  very  pale  and 
flaccid .  The  cawl  was  yellower  than  is  natural ; 
and  on  the  side  next  the  stomach  and  inteatines 
looked  brownish.  The  heart  was  variegated 
with  purple  spots.  There  was  no  water  in  the 
pericardium.  The  lungs  resembled  bladders 
half  filled  with  air,  and  blotted  in  some  placed 
with  pale,  but  in  most  with  black  ink.  The 
liver  and  spleen  were  much  discoloured  ;  the 
former  looked  aa  if  it  had  been  boiled,  but  that 
part  of  it  which  covered  the  stomach,  waa  par- 
ticularly dark.  A  stone  was  found  in  the  gall- 
bladder. The  bile  was  very  fluid,  and  of  a  dirty 
yellow  colour,  inclining  to  red.  The  kidnevs 
were  ail  over  stoined  with  livid  spots.  The 
stomach  and  bowela  were  inflated,  and  appeared 
before  any  incision  was  made  into  them,  as  if 
thev  had  been  pinched,  and  extravasated  blood 
haoatagnated  between  their  membranes.  They 
contained  nothing,  as  Tar  as  we  exanained,  but  a 
slimy  bloody  froth.    Their  ooate  were  remark* 

*  The  Doctor  intended  to  have  excepted  the 
stone  found  in  Mr,  Blaudy'i  gall-bladder.** 
Jbrmer  Editwn* 
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My  smooth,  t^,  •mi  (Utty.  Yfae'wriBklM 
oK  the  stODiaeb  ««re  totally  obliterated.  The 
iatefjial  aoal  af  the  atonach  and  duadenum, 
eipccially  about  the  orifieaa  af  the  iaiuar,  waa 
modigioiitly  iaflaiBcd  and  ezoanated.  The 
redoeas  of  Iha  white  •i'  the  eye  in  a  rioicBt  in- 
lUoMuitiaD  of  that  part,  or  rather  the  white  el* 
the  eye  jaat  bmabcd  and  Ueedii^g  with  the 
iMarda  of  barley,  nn^  acrra  ta  g^iva  aoma  idea 
haw  this  eoat  had  been  wonoded. '  There  waa  no 
acbirroa  in  any  glaiid  of  the  abdoooen ;  na  ad 
beakon  of  the  hiaffB  ta  the  pleara ;  nor  in ' 
the  fteaal  trace  of  a  Mtoral  deaay  in'  wmy 
wbatefar.V 


TrMYl^awySlmidy; 
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Gaoaaal,  taD^  LtmU. 

Did  you,  Dr.  Lewis,  obserF^  that  Mr.  Blandy 
Jtiadthe  aKipptqaif  urbijvb  Dr.  A4dingtO0  has 
njentiQued  ?-T-.pr.  Xin?M,  |did, 
* ,  t^'^^  ^pu  observe  that  there  were  the  a»ine 
appearances  on  opebing  his^  body,  wbiph  Dr. 
i^ddipgtoa  b«s  d^cjcibed  ? — 1  observed  and  re- 
Vieinj^er  thrift  a)l«  ej(cept  the  spaU  on  bU  ht^ri. 

Is  i^^  j^our  x,(^d\  opioioo,  that  tho^e  syix4)tQin8 
and  tuojie  appparances  w^re  oviriog  Ui  poiapn  ? 
— Ye?. 

,   4o(J  t|i.%t  h^  (ti^.  of pqi^on  ?— Absolutely . 

Pc-  Miia^tofk  crofia-^xajQaiued. 

'  Prisoner^  OottfiM/.  Did  yen  firat  iotiBaate  to 
Mr.  Blandy,  •r  be  to  you,  tKat  he  had  been  pei^ 
honed  P— Dr-.  AddkngUm.  He  first  iminiated  it 
to  me. 

DIU  yaua^k  him,  whether  ha  waa  ^artain 
Ibft  bf^  iwd  b^eq  poisQQed  by  tbf  gryel  thai  be 
took  OD  Monday  night,  August  tV  5tb«  aqd  ep 
Tuesday  niffht,  August  the  6lb  ?-r-l  do  not  re- 
•olMthatnkM. 

Are  3rea  surfr  that  be  said  be  vaa  diaofiiered 
nfter  driaking  th#  gmel  on  Moad^y  night,  the 
5thof  AngaatP-— Yea. 

Did  you  ever  aek  him  why  ha  drank  more 

Spuel  on  Tuesday  nigtUi  Auguat  the  6th  ?— I 
Blieve  I  did  net. 

When  did  you  aoake  experiments  on  the 
-powder  delivered  to  you  by  Mr.  Norton  f — I 
made  aome  the  next  day ;  but  many  more 
aome.time  ailerwards. 

How  longafterwarda? — I  cannot  justly  aay ; 
it  might  be  a  month  or  niore. 

How  oAen  had  you  powder  given  you  ?— 
Twioa. 

Did  you  make  experimeBta  with  both  par- 
eeiaf— Yes:  but  I  gave  the  greatest  pari  of 
tbe  ihrst  to  Mr.  King,  on  experienced  chemiat 
in  Reading;  and  desired  that  he  would  exa- 
mine it,  which  he  did;  and  he  toldme'lhat  it 
«^aa  white  arsenic.  The  aeoond  parcel-  was 
vaed  intriala nnade by  myaelf. 

Who  had  the  aecond  pareel  in  keeping  till 
you  tried  it  ?— I  had  it,  and  kaptit  either  in  my 
pooket,or  under  hiek  and  key. 

Did  you  never  shew  it  to  |iny  body  ?— Yes, 
to  several  peraona ;  bo|  trusted  nobody  witli  it 
put  of  my  sight. 

TVhy  do  you  j^elieve  it  tp  bt'wiiile  araenicP 

/ 


-^For  thftfeUdWittg  realOM:  |.  -Tbb  pMder 
haa  a  milky  whilenem  ;  ao  haa  white  dnenio. 
9.  Thia  ia  griMv  and  almoat  inaipid  ;.  aaia  white 
araanic.  S.  Fart  ef  it  swiam  on  the  aurftae  af 
caU  water,  biea a  pala a^iphunous  ttm;  hut 
the  greateat  part  ainhs  W  the  hottoio,  and  ra- 
maina  thtia  updiisoived ;  the  aama  is  Uue  of 
white  araanic.  4.  Thia  theown  en  red-hot 
iron,  doea  nd  flame,  hul  rlna  enliraly  ia  thiik 
white  fuaaas,  aihiab  haaoftheatenchaf  gnrlia, 
and  caear  caM  iron,  held  just  over  .«lMBi»  witfi 
wiiita  iowami  wduto  asasnic  doea  Iha 
5.  I  bailed  Isn  gifiaa  of  thia  pomdav  in 
oimcea  of  dean  water,  and  than,  passiag  Iha 
doaoebas  thasugh  a  fikra,  divsdad  il  inia  fiea 
eonti  parta^  which'  wefo  pot  inia  aa  aaaagr 
giaa|iaB :  intaona  glaao  1  poured  a  Um  dvopp  ef 
anirk  of  aal  ansmaniae ;  iato  aanthaa  aama  of 
the  Ksivium  of  tartas;  iota  |he  third  aaase 
strong  apint  of  vitriol ;  inU  the  fiiurlb  aaasa 
a|pirit  ofosalt;  and  inta  the  Imt  aaoie  ayrvp  af 
nelalB.  The  ^prit  of  aal  amsDoniae  thesw 
dawm  a  few  parlicim  of  pale  aedinaent.  The 
lixivium  o#  tartar  ga«»  a  white  cbud,  which 
hwig  a  IHlle  above  the  mkldk  of  tho 
The  apifita  of  ritriol  and  aah  made  a 
ahls  psedpitatioB  ef  hghtiah  oolouaad 
ataaee;  ufoichi,  m  the  mfosar,  bar^anad  iaia 
ffiltenng  cryatate,  alifbiag  to  Iho  ai#m  and 
bottam  of  the  ghiaa.  S^y  rnp  of  vislsts  ptadnasd 
a  beautiful  pake  gvean  Itoicluro.  H 
ad  the  sauca^paa,  lunnel,  and  gknaa," 
the  foron'oing  exp^imsqla,  very 
provMed  a  fteah  ttHie,  I  bailed  ten  gtaina  af 
white  kraanic,  haught  af  Mr.  Wilooak,  drngw 
gialipi  Bandlnfi  in  foua  o«noea  of  clean  water; 
nad  filteciog  and  dividing  it  into  Are  jwl 
parte,  praceoded  with  ihem  jual  aa  I  hadfoine 
with  tho  former  deoeetion.  There  waa  an 
exablaimililuds  between  the  ecperimeBla  nsada 
on  the  two  deoootioaa.  They  oorrea|iondod  so 
nicely  in  each  trkil,  that  I-  declare  f  never  anw 
aay  two  ibiaga  va  nature  mora  aKka,  thaa  Iha 
^decootioa  madowith  the  powder  fiiund  in  Mr. 
Bhmdy'agruel,and  ikat  made  irith  whim  area. 
n».  Fam  theee  eiperimanlB,  and  otbera, 
whick  I  am  ready  ta  produce,  if  daairad,  lh*» 
lievo  that  powder  to  bo  whim  araenia*. 

*  1  have  tranacKibed  Iram  Bia.  BwrnetlAi 
Troatisnon.lbe  Crimtrnd  Lswof  Soolland^  Ap^ 
pendix,  N*"  XXIII,  tbe  ibllowiog  Bsnarkn 
nude  \ty  Br.  Black  (Laelnraa  en.  Oie- 
miatry,  val.  g,  p.  408),  regarding  the  duty  of 
phyaioiana,  who  amy  he  oenaiillad  in  oaaaa 
whoM  amebic  is  anapected  l»  hav»  boon  ad- 
ministered, and  the  symptoma  whicli^  ua^pUy 
occur  in  aoob  cams :-  « 

**  Fhyaiciana  and  surgeona  aife  lamelimea 
called  upon,  in  caaea  of  aupposad  maadsa  by 
amooic,  m  give- their  opinion;- and tim 
liona  commonly  put  to  tMm'Oao  theao : 

«« 1.  Whether  tho  appearamioa  oc  i  ^ 
obaerved  in  tho  dying  and  deadr  parapn,'  givo 
roaaon  to  conclude  thai  they  maao  Miad  mirti 
amenic? 

**  %k  Whelhoroettaii>drggnopywfd|mt  ipfciofc 
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fsf  ^  AtitnUr  tfktr  Father. 


A.  If.  l7St. 


liim 


Utffmmn  nalwlheie  esperimedte  trith 
'Not   bM  Vkr.  Wifcook,  Ifae  drogkitl, 


«A»'  fitmAt  Vi4ule  1  made  tbem ;  iii2^  be 
wdg^hed  both  the  powder  aod  the  while  et- 
eeilie. 

Wbeft  did  Ifr.  Blebdf  iirit  Uke  m^diciiita 
by  your  order  ? — Al  soon  as  he  could  8welW#, 
OQ  8ilanley  n^bt,  Auguai  lira  lOlb.    Before 


>^i— *«■■<«• 


*fatod  beeirgiveit  to  the  dead  person  or  mixed 
with  his  Ibody  end  e  part  of  wfa&di  are  oom- 
Bbitled  to  the  i^bysittiiD  to  be  exaiiiined»  be 
arsenic  or  contain  arseuic  ? 
■    **  it  is  necesilirt  lo  be  cautious  in  givioff-  onr 
•newer  lo  the  lirst  qnestion,  which  seldofen 
adao&ts  of  a  perfectly  decisive  answer  if  the 
prtsnaption  of  poison  rests  en  tbesymptoiiii 
alone;  tlioae  prodooed  by  arsenic  being  not 
unlike  to  what  appears  in  some  diseases — saoh 
ae  tho  cholera  ;  bul  these  Symptoms  may  add 
to  the  proof  arising  from  other  oircomstanoes. 
The  symptoms  produced  bv  a  dose  of  arsenie, 
appear  in  a  quarter  of  an  boor,  or  not  mdch 
longer,  after  it  is  taken.    Firsts  sickness  and 
great  distress  at  the  stomach,  soon  followed  by 
Siirst  and  burmog  heat  in  the  bowels.    Then 
come  on  Tiolent  vomiting  and  severe  cholic 
puoB^   and  excessive  and   painful   purging. 
This  produces  iaintings.  and  cold  streats^  and 
•thor  signs  of  great  debility.    To  this  sncoee^l 
painful  cramps  and  contractions  of  the  less 
and  thighs,  extreme  weakness,   and   deaS. 
After  the  dOsUi,  the  intestines  are  found  in* 
ikmed  aod  corroded ;  and  sometimes  ioflamma* 
tione  and  enisions  of  the  anus  happen  before 
dsith.    io  ejMMoiofaig  the  dead  body,  we  must 
take  care  that  we  be  not  deceived  by  the  dis- 
flolulbn  of  the  stomaeh  by  the  gastrw  liquor, 
and  account  it  an  indication  of  arsenic.    If  we 
Hod  arsenic  in  the  stomach  or  intestines,  or  in 
the  diHigs  or  other  suspected  matter,  which 
were  |fiven  to  the  dead  person,  we  can  give 
a  decisive  answer   to   those  two  questioiit; 
hot  we  must  make  ourselves  sii#e  that  what  we 
judge  to  be  arsenic,  be  really  so. 

'*  We  must  therefore  tane  care  to  be  well 


acquainted  With  the  qualities  of  arasniet  by 
nrhieh  it  is  distinguishable  from  ail  oilier  sub* 
elancss,  and  ttsdielinotive  properties  are  theSe's 
•  '*  I.  It  ia  a  heaVy.  aubstance,  whidi  may 
therefore  be  separated  by  skilful  elutriatioq 
frumUmimalor  vegetable  matter,  with  which 
it  may  happen  to  be  mixed  in  the  bowels  | 
or  in  the  dnigs.  Elutriatien  ik  commonly  per-  | 
formed  with  water,  but  if  the  arsenic  be  lOixed 
with  oily  or  resinous  drugs,  it  may  be  per- 
foriped  with  alcohol.  In  exsmitollig  the  dead 
body,  therefore,  it  may  be  proper  to  wash  out 
the  whole  contents  of  the  stomach  and  bowels 
into  a  bason  of  water,  and  then  by  careful  elo- 
triatioD,  to  try  if  any  arsenic  can  be  found  in 
them .  A  nd  in  exami niog  the  drugs,  if  they  be 
a  mixture  of  diffi^rent  ingredients,  we  must  di* 
lute  or  dissolve  them,  by  grinding  them  a  little 
with  water  or  spirits,  and  then  elntriat<P. 

<*  3.  Arsenic,  besides  being  a  heavy  sub* 
itMoe^  is  volatile. .  When  heated  on  a  red-hot 


that  tiflM  be  was  uwler  the  e«re  bf  Mi. 
Norton. 

Binjwnin  Narttm  ttrtfrn. 

JVifrlon.  I  live  at  Henley ;  f  remember 
being  sent  for  to  IVIrs.  Mouiltt;ney's  in  Henley, 
on  Thursday^  August  the  8ib,  in  order  to  shew 
me  the  powder.     There  was  with  her  Susan 
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iron,  it  evaporates  totally  before  it  be  red-hot^ 
and  goes  olf  in  white  smoke. 

**  5.  It  is  easily  metallized  by  mixing  it 
with  three  times  its  weight  of  the  black  flus; 
and  heating  the  mixture  in  a  tube. 

**  4.  In  this  metallized  stat^i  it  easily  pene* 
trates  copper  when  assisted  by  heat,  and  givee 
to  the  copper  a  whitish  colour,  like  that  of 
lead  or  tin.  It  must  be  made  of  a  dull ,  red 
heat.  This  will  completely  dissipate  corrosive 
aublimate,  or  other  things  which  can  whileu 
copper. 

**  6.  In  its  metallixed  state,  if  it  be  suddenly 
heated  to  a  sufficient  degree  on  at  red-hot  iron^ 
arsenic  takes  fir«,  and  burns  with  a  flame,  from 
which  arises  a  smoke,  which  is  white  arsenic  | 
or,  if  the  iroti  be  not  sufllcient  to  make  it  take 
fire,  it  simply  evaporates,  and  gives  vapours 
which  have  an  odour  like  that  of  garlic.  Tbo 
same  odour  is  peroeired,  if  we  mix  white  arse* 
ttic,  with  an  equal  weight  of  cbareoal-dust,  and 
throw  a  little  of  the  mixture  on  a  burning  C#a1, 
or  on  ut>n  stronglv  heated,,  so  as  to  set  the 
charcoal-duat  on  ore.r^Thit  experiment  baa 
been  often  miiuhderstood* 

"  I  have  had  occasion  soine  time  ago,  h» 
exercise  my  self  on  these  experiments ;  and  to 
trf  with  how  small  a  quantity  of  arsenic  they 
might  be  made ;  I  foond  I  was  able,  by  meane 
of  a  small  tube,  to  get  metallized  arsenic,  froos 
000  grain  Weiffht  of  white  amebic,  and  with 
this  metallizea  aisenie,  I  made  the  other  ex-* 
periroents. 

**  Tb4  fimt  ay  mptcttss  which  the  arsenic  p#o* 
dnees,  shew  plainly,  that  for  aome  time  after 
it  is  taken,  it  acta  on  the  stomach  atid  iilt^»- 
tines,  as  an  highly  irritating,  inflammatory 
eonroaive  subateniSe;  hut  if  the  patient  Survives 
the  violent  eff<tots,  the  poison  msing  evacuated 
out  of  the  b6vrels,  tJie  symptoms  which  appear, 
afteitwahls,  are  those  ofexcessive  debility,  and 
of  great  irritdUlity  of  the  intestinal  dmal,  and 
of  the  whole  system.  The  decree  of  debility 
is  particularly  remarkable.  It  is  not  only  evi- 
dent from  the  languor,  distress,  and  feebleness 
of  the:  patient,  but  also,  from  the  state  of  tlie 
pulse.  I  iierer  felt  a  more  feeble  pulse  thaa. 
that  of  a  person  in  this  situation.  All  thio  ia 
attended  with  a  sort  of  paralytic  affedion  of 
the  Umbs,  and  a  degree  or  marasmus,"  See, 


See,  also^  concerniag  this  matter,  the  Trial 
ofDonellan,  tor  the  murder  of  sir  Tfaeodosius, 
Edwfud  Allesley  Boughton,  Warwick  Spring 
Assize^  A.  0.  177it  coratn  BuUer,  Justice, and 

Earticularly  therein  the  evidence  of  the  cele- 
rated  John  HuntflT ;  ahM>  the  Case  of  Nairn 
and  Ogilvte,  a.  d.  1765,  in  thia  Collection. 
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Trial  ^Mar^  BkHidy, 
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Goniidly  the  ienrant-mtid.  She  bmuglit  in  ft 
pan ;  I  looked  st  it,  aod  eadcftfoared  to  tftke  it 
out,  that  f  might  give  a  better  aoooont  of  it ; 
fpr  as  it  lay,  it  wai  not  possible  to  see  what  it 
was :  then  I  laid  it  on  white  psper,  aod  deli- 
vered it  to  Mrs.  MooDteney,  to  take  oare  of, 
till  it  dried ;  she  kept  it  ttll  Sonday  momidg, 
iheo  I  had  it  to  shew  to  Dr.  Addlngton ;  f  saw 
the  doctor  try  it  ooce  at  my  house,  upoo  a  red- 
hot  poker ;  opon  which  I  did  imagine  it  was  of 
the  anenic-kiod. 

CoKfiie/. — Did  yoa  attend  the  deceased  wliile 
he  was  ill  F— Norton.  I  did  ;  I  went  on  the 
6tb  of  Avgust ;  he  told  me  he  was  ill  as  be 
imagined  of  a  fit  of  the  cholic ;  he  complained 
•f  a  violent  pain  in  his  stomach,  attended 
with  great  reachings,  and  swelled,  and  a  great 
purging ;  I  carried  him  phjrsic,  which  be  took 
on  the  Wednesday  mommg;  be  was  then 
belter;  on  the  Thursday  morning,  as  I  was 
going,  I  met  the  maid ;  she  told  me,  he  was 
aot  op ;  ao  1  went  about  twelve :  be  was  then 
with  a  client  in  the  stndy ;  be  told  me  the 
physio  bad  done  him  a  great  deal  of  service, 
and  desired  more*  I  sent  him  some  to  take 
on  Friday  morning :  1  was  not  with  him  after 
Thumday. 

Had  you  used  to  attend  him?— 1  had  for 
aeveral  years.  The  last  ilkiess  he  bad  be* 
Ibrs,  was  in  July  1750.    I  used  to  attend  him. 

Did  you  ever  hear  Miss  Blandy  talk  of 
music  ?— I  did.  She  ssid,  she  had  heanl  it  In 
the  bouse,  and  she  feared  something  would 
happen  in  the  family.  She  did  not  say  any 
Ihing  particolari  because  I  made  very  light 
of  it. 

Did  ahe  say  any  thing  of  mparitions  f — She 
said,  Mr.  Cranstoon  saw  ber  father's  apparitran 
one  night. 

How  long  before  his  death  was  it  that  she 
talked  about  mnsicP— It  might  be  about  three 
or  four  months  before. 

'  Was  the  powder  you  delivered  to  Dr.  Ad- 
dlngton, the  self* same  powder  you  received 
of  Mrs.  Mounteney  P— It  was  the  very  same,  it 
bad  not  been  out  of  m^  custody. 

Should  you  know  it  again  P — I  have  some  of 
the  same  now  to  my  pocket.  (He  produces  a 
paper  sealed  up  witli  the  earl  of  Macclesfield 
dnd  lord  Cadogao's  seals  upon  it)  This  is 
eome  of  the  same  that  I  delivered  to  Dr.  Ad- 
dington. 

[Cross-examined.] 

VrmnerU  CwnteL  Who  sent  for  you  te  the 
house  P— Abrlon.  1  cannet  tell  that. 

When  you  came,  did  you  see  Miss  Blandy  P 
—I  did.  Slie  and  Mr.  Blandy  were  both  to- 
gether. 

What  conversation  had  you  then  P — I  asked 
Mr.  Blandy,  whether  or  no  be  had  eai  any 
thing  Chat  he  thought  disagreed  with  bimP 
Miss  Blandy  madeanst^er,  and  said,  her  papa 
bad  liad  notnii ^  that  she  knew  of,  esce|it  some 
peas,  on  the  Ssuiirday  n'^ht  before. 

Did  you  hear  any  tkwf  of  water-gruel  P — I 
knew  aething  of  that^  tilt  it  was  brought  to  me. 

1 


'  Had  you  eny  saapidoii  of  MMaon  the»r^i 
bad  not,  nor  Mrl  Blandy  had  not  mentioBed 
any  thing  of  being  poisimed  by  having  taken 
water-grnel. 

What  did  Miss  Blandt  sav  to  yon  P--Sfae 
desired  me  to  be  careful  of  herfiithcr  in  bin 
■mess. 

Did  she  show  any  dislike  lo  his  having  phy* 
sic  P— Nu,  none  at  all :  she  desired,  when  1  saw 
any  danger,  I  wouhl  let  her  know  it,  tint  she 
might  have  the  advice  of  a  pbysidao. 

When  was  this  .'—This  was  on  Saturday  the 
loth. 

When  he  grew  worse,  did  she  advise  a  phy- 
sician might  be  called  in  P— Yes,  she  did,  afler 
I  said  be  was  worse ;  she  then  begged  thai 
Dr.  Addington  migibt  be  sent  for.  Mr.  Bbm- 
dy  was  for  deferring  it  till  next  day ;  but 
when  1  came  down,  she  asked,  if  I  thought 
him  in  danger?  I  said,  he  is;  then  she  said, 
'  though  be  seems  to  be  against  it,  I  will  send 
f)ir  a  doctor  directly  ;  and  sent  away  m  man 
unknown  to  him. 

Was  he  for  delaying  P— He  was,  till  the  not 
morning. 

How  has  she  behaved  to  him  in  any  other 
illness  of  her  father's? — I  never  saw  but  at 
such  times  she  has  behaved  with  true  affBctkm 
and  reganl. 

Had  she  used  to  be  much  with  him  ^— filtie 
used  to  be  backwards  and  forwarda  with  him  in 
the  room. 

Did  you  give  any  intimation  to  Miss  Blandy, 
afler  the  powder  was  tried  P — I  did  not ;  but 
went  up  to  acquaint  her  uncle  ^  he  waa  ao  af- 
fected, he  could  not  come  down  to  apprise  Mr. 
Blandy  of  it. 

When  did  she  first  know  that  you  knew  of 
it  P — 1  never  knew  she  knew  of  it  till  the  Mob- 
day. 

if  ow  came  you  to  suspect  that  at  the  bottooi 
of  the  pan  to  be  poison  P— I  found  it  verj 
gritty,  and  had  no  smell.  When  I  went  down, 
and  saw  the  okl  washerwoman,  that  she  had 
tasted  of  the  water-gruel,  and  waa  aAeded  with 
the  same  symptoms  as  Mr.  Blandy,  1  then 
suspected  he  was  poisoned,  and  saidf  I  was 
afraid  Mr.  Blandy  had  had  foul  pkv ;  but  I 
did  not  tell  either  him  or  Miss  Bhmdy  so»  be* 
cause  I  found  by  the  maid,  that  Miss  was  sua- 
peeled. 

Who  did  you  suspect  might  do  it?— >1  had 
suspicion  it  was  Miss  Blandy. 

King'i  CaumeL  When  was  Dr.  Addmgtea 
sent  for? — Norton,  On  the  Saturday  night. 

Mrs.  Maty  Mounteney  sworn. 

Mrs.  Mounteney,  Susan  Gannell  brought  a 
pan  to  my  house  on  the  8th  of  August  with 
water-gruel  in  it,  and  powder  at  the  bottom, 
and  desired  me  to  look  at  it :  I  sent  for  BIr. 
Norton ;  be  took  the  powder  out  on  a jMece  of 
white  paper,  which  1  gate  him :  He  dcKvcred 
tbe  same  nowder  to  lue,  and  I  took  care  of  it 
and  locked  it  up, 

rCrots-  examined.] 
Prifoner's  Qmntei,  Did  you  ever  ne  any 
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behaTiovr  of  bTM  Bbndy  olberwise  thu  tUft  |  oighf  beTore^  taiA  MivBlaBdy  earned  It  t»  bitt 


of  ao  afiectionale  daogbler  ? — Mn.  Mountenejf, 
1  aeter  did.  She  waa  always  dutiful  ta  her 
iahar,  as  Ar  aa  1  eaw,  when  bar  father  waa 
present. 

To  whom  did  yon  finl  aoentioQ  that  thb 
powder  waa  pot  into  the  paper  ? — ^To  the  best 
of  my  remembraoee,  I  never  made  mention  of 
it  to  any  body,  till  Mr.  Norton  fetched  it  away, 
whieb  waa  on  the  IHh  of  Auffust,  the  Sunday 
morning  after,  to  be  shewn  to  Dr.  Addington. 

Between  the  time  of  its  being  brought  to 

•yonr  bonse,  and  tba  time  it  waa  fetched  away, 

were  you  erer  at  Mr.  Blandy's  boose  ? — No,  I 

waa  not  in  that  timoi  but  waa  there  on  Sunday 

in  the  afiemoon. 

Had  TOO  not  shewed  it  at  any  other  place 
doriag  that  time  ? — I  had  not.  Sir. 

Did  you  on  the  Sunday,  in  the  aAemoon, 
mention  it  to  Mr.  or  Mim  Blandy  f--No,  not 
to  either  of  them. 

SuMnnah  OnnneU  sworn. 

Cunnell,  I  carried  the  water-gniel  in  a  pan 
to  Mrs.  Hounteney 'a  house. 

CaunseL  Whose  oae  waa  it  made  for?-— 
Cumnell,  Jt  waa  made  for  Mr.  Blandy's  use, 
on  the  Sunday  seven-night  before  his  death. 

Who  made  it  ^«— I  made  it 

Where  did  yon  put  it  after  you  had  made 
it  ? — I  put  it  into  toe  common  pantry,  where 
ail  the  family  used  to  go. 

Did  you  OBserva  any  particular  person  bosy 
about  there  afterwards? — ^No,  nobofly;  Mitis 
Blaody  lold  me  on  ihe  Monday  she  had  been 
in  the  pantry,  (I  M  not  see  her)  stirring  her 
lhther*s  water-gruel,  and  eating  the  oatmeal 
out  pf  the  bottom  of  it. 

What  time  of  the  Monday  was  this?— This 
was  some  time  about  the  middle  of  the  day. 

Did  Mr.  Blaody  take  aoy  of  that  water- 

Sruel  ?— 1  gave  bim  a  half-pint  mug  of  it  on 
londay  evening,  for  him  to  take  more  he 
went  to  bed. 

Did  you  obaerve  any  body  meddle  with  that 
half-pint  mug  afterwanJa  ? — I  saw  Mias  Blandy 
take  the  tea-spoon  thai  waa  in  the  mag,  and 
stir  the  water«-gmel,  and  after  put  her  finger  to 
the  spoon,  and  then  rubbed  her  fingers. 

Did  Mr.  Blandy  drink  any  of  that  water* 
gmd?'— Mr.  Blandy  drank  some  of  it;  and 
on  the  Tuesday  morning,  when  he  came  down 
atatrs,  he  did  not  come  mrou^h  the  kitchen  atf 
nsoal,  but  went  the  back  way  into  his  study. 

Did  yon  sea.  him  come  down? — I  did  not. 

When  was  the  first  time  you  saW  him  that 
day?— It  waa  betwixt  niae  and  ten;  Miss 
Blandy  and  ha  were,  together ;  be  waa  not  well, 
and  ^oing  to  lie  down  on  the  bed. 

Did  you  see  bim  in  the  evening  ?— In  the 
evening  Robert  Herman  came  to  me,  as  I  waa 
ooming  down  stairs,  and  told  me,  I  must  warm 
aome  waler-gruel,  for  my  master  was  in  haste 
for  supper. 

Did  you  warm  some?'- 1  warmed  some  of 
that  aUti«f  thepani  of  which  he  bad  soma  the 


into  the  parlour. 

Did  he  drink  it?~I  believe  ha  did;  there 
seamed  to  be  about  half  of  it  left  the  neH 
morning. 

How  did  he  seem  to  be  after? — I  met  bins, 
soon  after  he  had  eat  the  water-groel,  going  op 
stairs  to  bed ;  I  lighted  him  up:  As  soon  aa 
be  waa  got  into  the  room,  he  called  lor  a  basoa 
to  reach ;  he  seemed  to  be  very  siek,  by  hia 
reaching  a  considerable  time. 

How  waa  he  next  morning?— About  si^ 
o'clock  I  went  no  the  next  morning  to  carry 
him  his  physic:  He  said  he  had  bad  a  pretty 
good  night,  and  waa  much  better. 

Had  be  reached  much  over>nigbt  ?— He 
had,  for  the  bason  waa  half-fiill,  wbich  I  left 
clean  over-night. 

Was  any  order  given  yon  to  give  bim  aoy 
more  water-groel? — On  the  Wemiesday  Mist 
BUmdy  came  uito  the  kitchen,  and  said,  Susan, 
as  your  master  baa  taken  physic,  ho  may  want 
mora  water- gruel,  and  as  there  is  some  in  tba 
house,  you  need  not  make  fresh,. aa  you  are 
ironing.  1  told  her,  it  was  stale,  if  there  waa 
enoogh ;  and  it  would  not  hinder  mucb^to  mafca 
fresh ;  so  1  made  freah  accordingly,  and  I  went 
into  the  pantry  to  pot  aome  in  for  my  maaler'a 
dinner ;  then  1  brought  out  the  pan  (the  even- 
ing before  1  thought  it  had  aa  cdd  taste),  ao  1 
was  willing  to  taste  it  a^rain,  to  sea  if  I  waa 
mistaken  or  not:  1  put  it  to  my  moutb,  and 
drank  aome,  and  taking  it  from  my  month,  I 
observed  aome  whiteneas  at  the  bottom. 

What  did  yon  do  upon  that  ? — I  went  immo- 
diately  to  the  kitchen,  and  tokl  Betty  Binfield, 
there  was  a  white  settlement,  and  I  did  not  re* 
inember  1  ever  had  seen  oatmeal  so  white  be* 
fore:  Betty  said.  Let  me  see  it ;  I  carried  it  to 
her.  She  said.  What  oatmeal  is  this?  I  think 
it  looks  aa  white  as  flour.  We  both  took  the 
pan,  and  turned  it  about,  and  strictly  observed 
It,  and  concluded  it  could  be  nothing  but  oat* 
meal.  1  then  took  it  out  6f  doors  into  the 
light,  and  aaw  it  plainer ;  then  i  put  my  finger 
to  it,  and  found  it  gritty  at  the  bottom  M)f  the 
pan  ;  f  then  recollected  f  had  heard  aay,  ooison 
waa  white  and  gritty,  which  made  me  amid  ic 
waa  poison. 

What  dul  yon  do  with  the  pan  ?— I  carried 
it  back  again,  and  set  it  down  on  the  dreiser  i» 
tba  kitchen  ;  it  stood  there  a  smalt  time,  then 
1  locked  it  op  ui  the  cloaet,  and  on  thoThur»> 
day  morning  I  carried  it  to  Mrs.  Mounteney, 
and  Mr.  Norton  came  there  aad  saw  it. 

Do  you  remember  Miss  Blandy  saying  any 
thing  to  you  about  eating  her  papa*a  water* 
grod  ?— Abont  six  weeks  befbre  his  deatli,  I 
went  into  the  parlour;  Miss  Blandy  said, 
Susan,  what  is  the  matter  with  you  ?  Von  do 
not  kHik  well :  I  said,  I  do  not  Jcnow  what  ia 
the  matter ;  I  am  not  well,  but  I  do  not  know 
what  the  matter  is.  Sbesaidi  What  have  jrou 
eat  or  drank?  upon  which  I  said,  Notbiag 
more  than  the  rest  of  the  family.  Sbositidt 
Snsan,  have  you  eat  any  water-gruel  ?  for  I  am 
toM  water-gruel  hurts  me,  and  it  may  hurt  jroo. 
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aot  eat  any. 

m\mk  WM  il  Bally  Bmield*  laid  to  yon 
Jteut  Mter-ffrael  P^Betty  BioMd  taii.  Aw 
Blandy  aakied,  if  I  had  eat  any  of  her  pa|»a's 
Mte^fiiKl  ?  wylnf,  i*'f  «d,  I  mifrbtdo  for 
«iyMM»  a  ptnao  ef  aiy  agr^ 
t  What  tioaeww  tbit  P— -I  caniiot  WKf  wlielher 
it  vaa  jml  aftBT  or  jaat  balbve  tbe  lioM  ilM  bad 
apokot^nabemelf.  Oli  Ibe  WcdMiday  norv^ 
ittg,  as  I  was  cofning  down  staira  from  gi^iof 

S^  BiaMr  bia  pbyne,  I  Met  EKsabelb  Bin- 
d,  witi»  tbe  waler«gniel  in  a  bas^n,  wbicb 
Im  bad  M;  I  said  to  the  cbar-wooian,  Ann 
Emmet,  Dame,  yon  oted  to  be  fbnd  of  wascf*- 

Eiol,  bero  ia  a  Tory  ine  mess  my  master  left 
t  oigbt,  and  I  belief  a  H  will  do  yon  ^qoA  ; 
the  woman  soon  sat  down  on  a  beocb  in  tbe 
kileben,  and  eat  some  of  it,  I  cannot  say  ell. 
How  was  she  afterwards  ? — She  said,  tbe 
kaase  smtk  of  physio,  aad- every  tbio^  tasted 
al'  phvaie;  she  went  out^  I  beUeve  into  the 
mah-bovse,  to  Maoh,  heibrasbe  eoaM  finkh  it. 

Did  yon  follow  berf^No,  1  did  not;  bot 
about  twf  nty  sDinutes,  or  half  aa  hoar  after 
Hut,  I  wval  to  tbe  neeassary-bovse,  and  found 
her  there  ▼omitiag'  and  paaabiag,  and,  as  she 
aajd,  porpogf. 

How  long  did  she  sbide  there  P— 8ho  was 
Ihape  an  houp  aad  half,  daring  ^icb  lima  i 
iFOBtdifera  times  to  her ;  at  first  I  eanried  ber 
MiM  saHcit-water ;  she  then  desired  to  baine 
name  fair  water;  the  next  time  I  went  to  see 
bow  she  did,  she  said  she  wss  no  better ;  I  do* 
aired  her  to  come  in  a-deers,  hofinff  she  would 
be  better  by  the  fire;  shesstd,  she*  was  not 
able  toeome  in ;  I  said,  I  woald  lead  ber  in  ; 
I  did,  aad  set  her  down  in  a  chair  by  the  fire ; 
she  waa  romiting,  and  reaobing  cootitroaHy ; 
ibe  sal  there  about  half  an  hour,  or  something 
more^  doring  which  timeabe  grew  meel»  wome, 
and  I  ibeogbt  hep  to  be  in  a  fit,  or  seised  with 
death. 

Did  yoo  ao^amfrMias  Bhmdy  witb  thrill- 
aesa>  and  symptoms  of  this  poor  womaiif— *! 
toM  Miss*  Bbmdy  wbea  I  went  into  tbe  room 
lodres8.ber,  aboot  eine  o'dosk,  that  dame(lbe 
aamo'weused  taeall  ber  byVbad  been  very  iN 
that  morninff ;  that  she  had  comphnaed  that 
ijbt  sascH  ofber  nmster^  physio  had  made  her 
ack;  and  that  she  bad  eat  notbang  bal »  Kttle 
of  her  master^  water-gruet^  which  be  bad  ksA 
hM  nigbl,  wMob  ooeM  net  bnrl  her. 

Wbat  dM  she  say  to  that  ?^abe  said  she 
waa  very  gbnl  she  waa  no#b#aw>staiffi,  fbv  she 
ahaeldhe^  beenahoahed  tobave  aaen  bar  fsor 
daaaeseih. 

idayoa  have  lived  sarrant  is  the  house,  hem 
dbl  yott  ebaarveJMim Bhmdy >  bebafw«an«rda 
her  &(her,  aad  In  wbat  fltammr  did*  abe  «se  lo 
lalh  of  bin»  three  or  fonr  mantfas^befbrw  bis 
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•f  Nk  B.  The  Commel  for  tbe  PtfisOBer 
waved  the  objection  to  tbia  asbooraay  evi*^ 
denoer-;-  because  theC!aunaeller thh  Grawe  ao*^ 
eared  tbem,  tbey  should  oaM  Betty  BioMd 
hararlf«exl.    Former  JBdMe.* 


dehthl->48bnnlimas  abe  weeldialB  very  aflb^ 
tieemaly,  and  eametiaass'  bet  middhog.     • 

Wbai  do  yoo  neae  hy  middling  f'-'%mm^ 
thBeaaheweald«ig^j  be  watasoM  vilbaa,  Mr 
using  an  only  child  in  such  a  manner. 

Did  she  wish  him  to  livef  Saaaatimea  ahe 
wi'ahed  ibf  bis  laeg  life,  aometimes  fi»r  bis  death. 
When  abe  wiabed  ibr  his  death,  in  what 
oaaeeer  did  she  eaipwsa  herself T-^-Sbe  often 
said,  she  a«s  very  uohwahl,  and  thai  if  be  waa 
dead,  ahe  wouM  go  to  Seotted,  add  Kfe  with 
hub|r  Craantene. 

Did  abe  ever  say  how  long  she  thengbl  her 
father  might  live  f --JSosMtimea  she  wenM  say, 
for  bis  cooslitiitkm,  he  might  bee  these  tweaif 
^ears ;  sometimes  she  would  say,  he  leoked 
ill  and  poorly. 

Do  you  remember  when  Dr.  Addiegtoa  waa 
sentfer  on  the  Satuiday  f^l  de^ 

Had  Miss  Blandy  used  to  ge  inM  her  ibihar'f 
room  after  that  time  P~She  did  aa  oHen^  ea  she 
pleased  till  Sundav  night ;  then  Mr.  Norton 
took  Mim  Blandy  down  stain,  and  desired  me 
not  to  let  any  body  go  into  the  room,  except 
myself,  to  wait  on  him. 

Did  she  come  in  aftefwards?->-Bbe  came 
into  the  room  en  Mendoyi  mavniag,  aoeit  ifter 
Mr.  Norlee  came  m,  or  with  him ;  I  went  ia 
about  ten  o'oieeb  again. 

What  conversanon  passed  between  Miss 
BhuNty  and  her  ftrtber  P-^befeil  down  oo  her 
knees,  andeaid  t».bim,  ^ Bamah  me^  or  send 
me  to  sny  remote  part  of  tbe  worM  ;  do  what 
you  please,  se  ^^on  fergive  me;  and  ae  In  Mr. 
Cranstone,  I  %vitl  never  see  bioa,  spesh  to  'hiaaf 
nor  write  t»  him  mere  ae  long  aa  I  live,  ae  yen 
will  foigive  DM." 

What  anawer  did  he  mahe  ?^He  aaid,  «l 
forgive  thee,  my  dear,  and  I  hope  Gad  arill  ftr* 
give  thee;  but'  tliee  sbooMst  have oonaidered 
better,  than  to  bave  attempted  any  thmg  against 
thy  father  ;  thee  abouldtt  have  coumimul»  1 
waatbjr  own  lather." 

What  said  ahe  m  tbia?-49heaaawered9  <«  Sn*, 
aa  for  your  illness,  I  am  entirely  inatoeenti'*  I 
said,  **  Madamf,  I  believe  jron  nmal  no*  aay 
ymiimm  entirely  ianoeantt  far  the  powder  that 
waa  tahen  eel  of  tbwwatei^graeliaavthe^paper 
el  powder  thatwes  taken  out  of  tbe  fire^  aiw 
now  in  saeh  banda^  that  they  meat  be  pnhNelyi 
piednced.''  i^  vM  bar,  1  b^Navtsi,  I  bail  one 
dose  prepared'fiw  my  master  iai  a  dwh  of  tea^ 


Dal  you  teli' ber  this  bafoie>  her  fiitherf-^I' 
did*  • 

Wbat  aoBwer  did  abemahefu-Bheeaid,  «  I 
have  pel  no  powder  iate  tea;  Tbave  p«t  pow- 
der into  weter*gniel,  and  if  yea  ara^iujupeds  1 
am  entirely  inneoeBt,  far  it  was  given  me  witb 
another  intent" 

What  said  Sir.  Bbmdy  tetMsf'^MTniBater 
tnraed  bimaelf  in  bis  lied)  and  aaidf  te  her» 
*^Q^K  sueb'S  villaiir!  come  to  my  heme,  ent 
althtt  beat,,  anddrink  of  tbe  bealthataty  hennr 
could  affoitf,  to  takeaway  my  life,  and  ruin  nay* 
daughter.'* 

Wbatehwpaa^r-^Be.fiiili  »Obt    mf^ 
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dear !  thee  must  hate  that  man,  tliee  maat  hake 
the  iproimd  he  tneadi  oa,  thee  canst  not  help 
It."  The  daaghter  eaul,  **  Oh  1  8ir,  yeur  le»- 
derncai  towards  bm  is  Hke  a  sveidio  my  haast ; 
erer  V  word  you  say  is  like  svevda  fiettimg  asy 
lieaft  I  BMch  worse,  than  if  you  were  to  be 
ever  aa  angry.  1  iwHt  dawn  on  mj  kaaas, 
and  beg  yon  will  not  corse  ac." 

What  said  tha  ftuher  ?-^Ua  sakl,  <*  I  cane 
41ms!  mydear,  hdwaanldstlhaathkikloottid 
Miaethae?  No,  I  hlaM  thee,  and  hope  God  will 
bless  thee,  and  amend  thy  life ;"  and  said  fur- 
ther, ^  ]ln,my  dear,  go  ont  of  asy  fooan,  aay 
no  nMfa,  Int  ttion  sliniddst  aay  aay  thing  to 
fhy  own  pr^dide:  Qo  la  thy  onete  ^tevena, 
lake  hid fwihyffiaiMl:  pooranan!  Jaasaarry 
for  him."  Upon  this  she  diiactly  went  out  oif 
tbasoam. 

Qiae  an  aeconni  af  Anpaper  yon  BMntianad 
to  her,  haw  it  was  fan«i.— On  the  Salnrday 
hafora  mjr  aMatte  diad,  I  waa  in  the  hkclMBi. 
Miaa  Bboidy  had  Wtole  ndurectiDn  on  a  IcHv 
m  gn  m  her  uacka  Scaacut.  •  Ooinfir  to  ^w  in 
to  dry  it,  I  saw  her  pwl  ^papar  inlD'thwiri^  ar 
Iwo  papers,  I  cannot  say  whether.  I  went  to 
the  tire,  and  saw  her  abr  it  down  with  a  stick : 
£liaakMh  Hbisld  tken  put  4m  ImK  e^ls, 
whiah  I  haiieve  kept  the  papea  fraai  being  ean- 
auaied.  Soon  after  Masa  Bbody  had  pwi  it  in, 
she  left  the  kitchen  ;  I  said  tn  SHnheth  Bin- 
Md,  •'  Betty»  Mins  filand)'^  haa  beew  bnming 
aaasntMiy ;"  ahaaifted, '«  Whese  ?"  i  petnted 
l»ll)agrale,ands»id,  •*  Althaloomep;''  opaa 
vfaiah  Betiy  BinieUasQacd  a  aoal,  and  took 
from  thence  a  little  paper ;  1  stood  hy  and  sow 
hnr,  ahe  gave  it  mm  niy  hand;  ilwaansnDall 
piaaa.of  papev,  with  aosie  writing  aw  it^  fidded 
np  about  threfeinchea  lang.  Tka  writhig  wni^ 
^  Ihn  powdar  to  dean  the  pekUea,"  tn  the 
haat  ai  my  searian^keanaa* 

Did  you  read  it?— I  did  nat,  Slinshetb  Bio. 
fiald  read  ft  la^me.  [yiwhsctd  in  Gewrt,  part 
ofitbuVnt,  scahid  np  with  th*  carl  of 'l^lnccltoa* 
ieM  ofti  kwd  Cadbgaw'a  acals.]]  Thia  is  the 
paper,  I  believe,  by  the  look  of  it ;  hnt  i  did 
iwl  see  it  uaMdnd.  1  dai?errd  it  into  £Naa- 
beth  Binfield's  hand  on  Saturday  n^i^  hv- 
twean.  eleven  and  twehea  o^dock^  Vsom  the 
time  it  waa  takaen  aai  of  tiie  fre,  it  had  aot 
haea  aut.of  my  packet^  ov  any  things  dowe  t*  it, 
iBsnfrlhat  time  titt  1^  gave  it  her.  »  wnnl  hun 
my  meetet'a  Beom^ahont  seven  a'ebcii  in  the 
iDoroiiig,  to  oarry  htm  somdhing  ta  drinli) 
wfasn^AB  had d.radc jt,  I aaki,  *<  inaae  same- 
thing  In  say  to  yow  osnoarning  yona  health, 
aad  oantemiiig  yoor  family  ;  I  nnist  beg^  you 
will  not  piit  ynnrsalf  in  apassion^  but  bear  ma 
what  I  bava  to  aay."  Thaa  i  told  liimv  '« 1 
baheaa,  Sir,  you:  have  gat  aaaaetliiDgt  in';feaa 
wnlerugcaal^  tha^  haa  done  yon  loina  infmiy, 
nnd  I  heHare  Misa  B^ndy  pul  it  in,  by  hct 
coming  into  the  wash-house  on  Monday  and 
saying,  aha  hadrbam  slirriog  her  papi^o  wal^r^ 

Euel,  and  catitigf  the  ooimeali  ona  fesan  tha 
ttnm."  Bn  said^  «» I  (tnd  i  haaasomathrog 
natrJ^hA:  ftfey  hendiaBatrrigh^anitonaedtaha^ 
por  haa  been  for  aaaw>  tiae."    h  ha|i  belara 
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laid  hhn,  1  had  fhtond  the  powdar  in  the  gm^. 
He  said,  '^  Ooat  thou  know  any  thing  af  thia 
powder  ?  Didst  tbee  ever  s«e  any  of  it  f "  I 
said,  **  No,  Sir,  i  never  saw  any,  hut  what  I 
saw  in  the  water «grael"  He  said,  **  Doai 
know  where  ahe  had  thia  powder,  nor  canst 
not  thee  gnesa?"  i  said,  •'  I  cannot  tall,  ar* 
oept  she  had  it  of  Mr.  Cranslonn/'  My  nsa* 
son  far  suspecting  that  waa^  Miaa  Blan^  had 
lettera  came  eHeaer  than  usual.  Mv 
smd,  (*  And  new  thee  mantion^at  it,  1 1 
her  when  ha  was  at  my  bouse,  he  mentianeda 
partianhir  neiaan  that  they  had  in  their  coon* 
try ;"  say  tag,  <«  Oh  I  that  villain !  thnt  arar 
he  came  te  my  booaeP'  1  laid  him  likawiae^ 
I  had  ahawed the  powdar  m  Mr.  Norton;  hn 
askad  wlwt  Mr.  Norton  aaid  to  it:  1  laM 
him,  Mr.  Notion  conid  not  anv  what  it  vraa^ 
as  it  waa  wet,  hat  aaid,  Lstilhewhat  itwilt^ 


ie  aogbt  nat  ta  be  thcrr ;  and  aaid,  ha  waa 
imrM  theiw  waa  Ihnl  play  asmawheraL  Mj 
nwBtevaaid,  •«  What,  Norton  not  kaowl  thnt 
isBWa^gev«misanNiehasadtedffQg«.'*  TIma 
1  told  him,  Mr.  Norton  thought  propev  be 
should  seoreh  her  pedcets^  and  tahe  awwf  her 
keys  and  papers.  Be  aakt,  ^  I  OHinntda  it,  I 
eannat  shock  bar  aanMwb;  aansi  not  tbee, 
whan  tbaii  gaest  inta  her  ream,  tahe  ont  a  let- 
ter av  two,  that  aha  mat  thiak  abe  dropped 
them  by  ohnnoe?**  I  toid  hi«,  "  i  had  nn 
right  ta  dw  it :  She  is  your  dangbter,  and  yon 
hare  a  right  to  da  ft,  and  nohaiy  ebe.'*  Ha 
said,  «« 1  narer  in  all  my  hfbtand  n  hstier  that 
came  to  my  daughter,  from  aMy  persan."  H« 
desired,  if  possiMe,  if  1  eautd  meet  with  any 
powder  anywhere,  that  I  waabL  ss^wv  ii. 

Do  ynn  vrmamber  when  Aan  Emmet  wai 
aiek  (the  ehar-wetxte>^*k  da^  hat  cnnnot 
my  howhng,  or  bow  bitle  a  tiwa  hefdarihaa} 
I  remember  she  was  ill  some  time  latea  inif 
mastes'adaaflh. 

Wbm  did  the  prisaiter  order  tha  aM^wbaia^ 
t» aatnt  that  time  P— Sheseiit  bar  sane  saeb« 
whey,  and  some  broth :  1  heKava  te  tim  aw« 
bm  of  n  ffumt  oa  thvew  pints-n^  fwiae,  ahaut 
once  a  day,  or  every  other  day,  ihr  fanrdr  ftw 
dnya.* 

Bane  yon<  been  iN-frem  wbmyeir  aal  yaaa** 
self  ?~-i  wee  ill  after  driidiin^  a  Ash  of  ten  dn« 
ShiDdny  aanroingv  whieh  t  tbangbt  waa  not 
well  relished,  and  I  believed  somebody  bad 
been  tabing  aahs  iw  the  oup  heftm. 

Who  was  it  poured  o«4  for9— 1  babava  il 
wa8pouned*antftMrmy  asaster. 

Wby  doi  yon  heMeae  that  ?-«*BeaaHt»  ba 
need  to  drink  inndidhrent  disbfiNmatha* 
•i  tbeiiMnily ,  and  it  was  out  oH  hia  dish. 

^hen  was  this  P— 'Vhia  wna  abanlsbi 
and  three  dsya<  before  bin  death. 

How  did  yoo^  flad  yourself,  aftor  dWnbinjd 
it?^^  fiMUNM  ne  m  eihot  till  nUerdlonaa:  I 
than  hada  hardnem  iw  my  stomncb^  amlappMn 
bended  ie  waa  than  eaUog'  ptentifiiMy  of  baan^ 
fordinnert 

Whnt  aymftomo  had yonaHeramfdaN— My 
stomach  seemed  to  have  aameChiag'irivtlMWt 
could  not  digait^  and  I*  biH^  ramarbahle  tram- 
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bling  for  three  days,  end  efter  that  for  tbne 
nMniDgs  was  seized  with  a  reaching. 

Have  yoa  since  that  time  been  ill,  from  what 
you  eat  or  drank  ?-^l  tasted  the  water-gruel 
tWiee,  once  on  the  Tues^fiy  etening,  when  I 
was  niziiig  it  for  my  master ;  and  on  Wed- 
nesday, whe»  I  was  going  to  poor  it  away,  1 
pot  the  pan  to  my  mouth  and  drank  a  little  of  it. 
.  How  did  yon  find  yourself  after  that  ? — I 
did  not  find  any-  remarlcable  disorder  till  the 
Wednesday  morning  about  two  o'clock,  before 
W^  master's  death)  then  I  was  seemingly 
seised  with  convulsions.  My  throat  was  very 
UottUesome  for  five  or  six  weeks  after,  and 
seemed  a  Jittle  soreish  and  a  little  sweUed. 
I  coatuiaed  rery  ill  for  three  weeks  and  up- 
wards after  my  master's  death,  which  was  on 
the  Wednesday.  I  went  to  bed  sick  at.  two 
that  morning,  and  applied  to  Dr.  Addington. 

Do  yon  remembo'  any  tbinff  besides  lettem 
coming  from  Mr.  Cranstoanr-^l  remember 
■be  had  once  a  large  box  of  table-linen,  and 
some  Scotch  pebbles  in  it;  shesaidi  they  came 
from  him. 

What  time  was  this  ?— This  wao  early  in 
the  sprinff,  before  my  master's  death. 
,   Had  sne  more  tkian  one  box  sent  lo.her  ?-^ 
She  had  a  small  box  sent  afterwards  of  Scotch 

eibles ;  that  might  be  about  three  months 
ore  his  death,  or  less,  I  cannot  say. 

Did  abe  use  to  shew  the  pebbles  to  any 
body  f— She  used  to  shew  them  to.  any  person 
•f  her  acquaintance;  but  I  neter  heard  of  any 
powder  to  dean  them. 

[Cross-examined.] 

Prinmsr'f  Comuel.  For  a  year  before  the 
5th  of  August  last,  had  anv  thing  ailed  your 
master,  so  as  to  call  in  the  apothecary  P«* 
GumnMii,  Abool  a  year  before  be  had  had  a 
violent  cold. 

Was  he,  or  was  he  not,  in  good  health  for  a 
year  before  ?«-He  was  frequently  complaining 
of  the  grarel  and  heart- burn,  which  lie  was 
snbiect  to  for  years. 

.  Dill  he  make  any  other  complaints  ?-^He 
used  to  have  little  fits  of  the  gout. 

Was  there  any  other  complaint  for  seven, 
eight,  nine,  or  ten  years  P—Nothing  psrticular, 
hut  that  of  the  heart* bum;  which  I  cannot 
Oeli  whether  I  .ever  heard  him  complain  of 
before  or  not. 

Caq  you  take  upon  you  to  say,  that  he  made 
any  psirticular  complaini  of  the  heart-burn, 
more  than  he  had  done  at  any  other  time  f— 1 
cannot  say  positively;  because  I  have  not 
•oiitioued  these  things  in  my  roeonory.  He 
ordered  me  to  give  him  some  dry  m&meal  and 
water  for  the  heart^bom. 

Is  that  pood  for  the  heart-bum? — I  have 
been  told,  it  is  very  good  for  it. 

How  was  her  behaviour  to  her  fother  P — Her 
general  behaviour  was  dutifnl,  except  upon  any 
passion,  or  a  hasty  word  from  her  father. 

When  did  she  call  her  father,  old  villain  P— 
She  would  use  expressione  of  that  kind  when 
the  was  in  a  passion. 
\  J^m.  Cotifiifi/.  Uponwhat account? 
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Gunneli.  For  using  her  lA. 

KingU  C&unteL  Were  these  expressieiie 
made  use  of  before  his  face,  or  behuid  hia 
back  ? — GuniulL  I  have  beard  her  before  hia 
face,  and  behind  his  back. 

Prit,  CmtmeL  When  have  you  heard  it  P— 
Gunneil.  I  believe  in  the  lest  Uvelve  minithe  j 
but  cannot  be  sure. 

Kin^s  CounseL  ReooHeet  on  what  occasion, 
^GunnelL  It  has  been,  I  believe,  on  litda 
passions  on  both  aides,  and  that  generally  foam 
trifles. 

Prit,  Onmsd,  When  did  you  first  commu- 
nicate your  sospicHMi  to  Mr.  Blandy  about  his 
being  poisoned  r—-Cf«aastf.  On  the  Saturday 
morning  bdbre  his  death,  fimm  what  I  aaw  on 
the  Wdneeday  before. 

Why  did  you  keep  this  suspicion  «f  yours 
from  Wednesday  to  Ssturday  ?— The  reason  I 
did  not  tell  my  auspicioos  to  Mr.  Blandy  sooner 
than  Saturday,  was,  because  f  stayed  for  Mr. 
Stevens,  the  prisoner's  nnde,  who  did  not  eome 
tUl  Friday  night ;  I  told  him  then,  and  he  de- 
aired  me  to  telT  Mr.  ^andy  <of  it. 

Did  you  ever  say  any  thing  of  it  to  Miss 
Bhmdy  P— No,  I  did  not.  « 

Pray,  what  conversation  psssed  between  her 
fother  and  her  down  upon  her  kneee,&c.P«» 
She  said,  '« Sir,  how  do  yon  do  ?'*  He  said, 
«<  f  am  very  ill." 

Was  any  Mag  said  about  Mr.  Cranstonn's 
addresses  to  her?-— Yes,  therewas.  Tbatoon- 
veraation  was  occaskmed  by  a  message,  tiiat 
Mr.  Blandy  had  sent  to  his  daughter  by  me  on 
Monday  morning. 

What  was  that  message?— That  he  ^w 
ready  to  forgive  her,  if  she  would  but  endea- 
vour to  bring  that  villain  to  justiee. 

Did  she  say,  with  what  intent  the  powder 
was  given  to  her  P — She  said,  it  was  given  her 
with  another  intent. 

Did  she  say,  upon  what  intent  P--Sbe  did 
not  say  that.    He  did  not  ask  that.    > 

Was  not  that  explunedP— It  w;uino  ways 
explained. 

Did  he  treat  her,  as  if  she  herself  was  inno- 
oentP— He  did,  Sir. 

Then  all  he  said  afterwards  was  as  thinking 
his  daughter  very  innocent. — It  was.  Sir. 

As  to  the  ruin  of  his'  daughter,  did  ho 
think  it  was  entirely  owing  to  Cranstonn? 
—Mr.  Blahdy  said,  he  believed  his  danghter 
entirely  innocent  of  what  had  happened. 

By  what  he  said  to  you,  do  you  think  that 
the  fother  thought  his  daughter  was  imposed 
upon  by  Granstouu,  when  be  used  that  ex- 
pression, **  She  must  hate  the  man,"  te^  P— 4 
doihink  so ;  he  said,  <«  Where  is  Polly  P"  1 
answered.  In  her  room ;  he  said,  *<  Poor  un- 
fortunate girl  1  That  ever  she  shouM  be  im- 
posed upon  and  Jed  away  by  snch  n  villain  to 
do  such  a  thing!" 

Do  yod  imagine,  from  the  whole  cooversa- 
tion  that  passed  between  her  fother,  and  her, 
tha^  she  was  entirely  innocent  of  the  foot,  of 
the  powder  being  given  ?-^I  do  nstthinkso; 
she  saidi  she  was.  innooent 
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WHat  Wai  foor  4>pinioD,  did  the  father  thiok 
her  wholly  DDac<|iianited  with  the  effect  of  the 
powder? — 1  beliere  he  thought  eo;  that  is  as 
much  aa  I  can  lay. 

When  yoa  told  Miss  Blandr  tlMt  the  waaher- 
woinan  waa  extreioely  ill,  haTing  eat  some 
wafei^griief,  was  any  thingf  more  said  with  re- 
hrtion  t»  the  ftther's  hamng  eat  some  of  the 
aame  water-gruel  belbre  ? — I  don't  remember 
there  was  a  word  said  ahont  the  father's  ha? ing 
eat  any  of  it. 

Daring  the  time  of  his  illness,  was  not 
Miss  Blandy's  behaviour  to  her  fkther,  with 
aa  moch  care  and  tendemeM  aa  any  daughter 
eouM  shew  F— She  seemed  to  direct  every  thing 
as  she  oootd  have  done  for  herself,  or  any 
other  person  that  was  sick. 

Do  yon  know  that  she  was  guilty  of  any 
neglect  in  this  respect  P^-No,  I  do  not.  Sir. 

KingU  CmtiutL  What  did  he  mean  wheil 
he  said,  **  Poor  unfortunate  girl !  That  ^er 
she  should  be  imposed' upon,  and  led  away  by 
aucb  a  villain,  to  do  auch  a  thine  t"  What  do 
you  imagine  he  meant  by  auoh  a  thing? — 
Guimtll,  By  ffiving  him  that,  which  ahe  did 
Bot  know  what  it  was. 

Court.  When  she  told  yon,  that  water-gruel 
woitld  serve  fof  her  father  on  the  Wednesday, 
did  she  know  that  her  father  had  been  ill,  by 
taking  water-gtuel.  on  the  Monday  and  Tues- 
day nighu?'- ^tifme//.  She  knew  he  was  ill, 
but  1  canoot  tell  w.hether  she  knew  the  cause 
0fit;  and  knew  that  the  char*woman  Was  ill, 
befortr  ahtr  proposed  my  giving  him  the  same 
gmel ;  but  did  not  oppose  my  makinfif  fresh, 
tot  any  other  reason,  than  that  it  would  hindei' 
my  ironing. 

Elizabeth  Binfield  sworn. 

Binfield,  I  was  a  servant  to  Mr.  Francis 
Blandy  at  Henley,  and  had  been  almost  three 
years. 

OmmeL  When  did  you  first  discover  his 
illness,  and  hear  bim  complain  of  unusual 
priektnffs  in  his  8too)ach  ? — Binfield.  About  a 
fortniffbt  before  he  died. 

Didyou  ever  hear  Miss  Blandy  talk  of  some- 
thing in  the  house,  which  she  said  presaged 
his  death,  or  somethiniir  like  it  ?— I  have  often 
heard  her  talk  of  walkings  and  music  in  the 
bouse  that  she  had  heard;  she  said,  she 
thought  it  to  be  her  mother ;  saying,  the  music 
foretold  her  father's. death. 

Whom  has  she  said  so  to  f— She  has  told 
me  so. 

How  long  ago  ? — For  some  time  before  her 
Dither's  death ;  1  believe  for  three  quarters  of  a 
y^r. 

How  long  did  she  continue  talking  in  this 
manner? — She  did  till  his  death  ;  1  have  often 
hear4i  her  say,  he  would  die  before  October. 
.  Wliat  reasotis  did  she  firive  for  that  ?^-fiy 
the  music;  saying,  she  %ad  been  informed 
that  muric  foretm  death  within  a  twelve- 
month. 

Who  did  she  say  had  informed  her  so  ? — She 
aaid  Mr.  Cranstonn'  had  been  to  somefomotts 
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woman  who  had  informed  him  to,  and  named 
one  Mrs.  Morgan,  who  lived  either  in  Scot« 
land,  or  London  ;  I  capnot  say  which. 

Did  she  express  herself  glad  or  sorry  ?— . 
Glad ;  for  that  then  she  should  soon  be  released 
from  all  her  fatigues,  and  soon  be  happy. 

Did  she  talk  of  the  state  of  heahh  in  which 
he  was  ?— Sometimes  she  has  said,  be  has  been 
f  ery  well,  sometimes  ill.  I  remember  I  beard 
her  say  that  my  msster  complained  of  a  ball  of 
fire  in  his  guts:  I  believe  tt  was  before  the 
Monday  heeatthewarer-gruel ;  1  cannot  parti- 
cularly say ;  I  believe  a  fortnight  before  he 
died ;  then  she  said,  Mr.  Cranstoun  had  told 
her  of  that  famous  woman's  opinion  about 
music 

Do  yon  remember  the  first  time  one  Aon 
Emmet  was  taken  ill?— It  was  about  a  month 
or  six  weeks  before. 

Do  you  know  what  Miss  Blandy  orderad 
her  in  that  illness?— I  do.  l^he  ordered  her 
some  white-wine  whey,  and  broth  several 
times.  I  made  it  two  or  three  timea,  two  quarta 
at  a  time. 

Do  you  remember  a  paper^  being  taken  out 
of  the  fire?— I  do.  It  waa  on  the  Saturday 
before  m  v  master  died,  I  took  it  out  myself. 

Should  you  know  it  again,  if  you  see  it  ?— -, 
I  believe  I  should  (she  is  shewn  a  paper),  f 
really  belief  e  this  is  it,  which  I  took  out  of  the 
fire,  arid  delivered  it  to  3osan  Ounnell ;  after 
Which  I  had  it  affiiin  from  her.  and  I  delivered 
it  to  Dr.  Addiogton,  and  Mr.  Norton. 

Do  yon  remember  Bfiss  Bland  v's  saying  any 
thiufif  about  Sni^an  Gnnoelfs  eating  the  water- 
gruel  ? — I  do.  When  Susan  was  ill  She  asked' 
me,  how  Susan  did  ?  I  said,  *<  Very  ill."  Said 
sjhe,  <*  Do  you  remember  her  ever  drinking 
lier  master's  water-emel  ?*'  I  said,  <*  Not  as  I 
know  Of."  She  aatd^  **  If  she  does,  she  msy 
do  for  herself,  may  1  tell  you." 

Did  she  bid  you  tell  Suaan  so  ?-^he  did  not] 
bid  me  tell  Susan,  but  I  did  tell  her. 

What  time  was  this  ? — It  might  be  about  a 
month  or  sit  weeks  before  Mr.  Blandy 's  deaths 

Do  you  remediiber  any  expressions  she  madd 
use  of  about  her  father? — I  heard  her  say, 
"  Who  would  grudge  to  send  an  old  father  to 
hen  for  10,OOoJ.  ?"  Exactly  them  words. 

When  was  this?— It  was  about  a  month 
before  bis  death,  or  it  nyiy  be  more,  I  cannot 
justly  tell. 

How  was  this  conversation  introduced  ?-* 
She  was  speaking  of  youug  girb  being  kept 
oat  of  their  fortunes. 

Who  was  with  you  at  this  time  f— It  was  to 
me  and  ilobody  else. 

Have  you  heard  her  use  him  with  bkd  lan- 
guage ? — I  hare  heard  her  curse  him,  call  him 
rascal  and  villain. 

What  was  sh^  so  angry  with  her  father 
about  ?->Mr.  Cranstoun  was  at  our  housa 
about  three  quarters  of  a  jitar  before^  Mr. 
Blandy's  death.  He  came  in  August,  1750, 
and  stayed  there  till  near  Christmas.  It  waa 
not  agreeable  to  my  master ;  we  uM  <o  tliink 
by  his  temper,  that  he  did  not  H^rofa  of  bitT 
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being  so  mach  with  bis  daughter ;  but  I  do 
iioi  SeWeve  he  debarred  bis  daughter  trotn  keep- 
inghiin  company. 

Did  you  eter  bear  huu  say  any  thing  to 
her,  of  his  haYing  been  once  like  to  be  poisoned  f 
— f  was  in  the  kitchen  when  my  master  came 
in  to  be  shaved.  1  stayed  there  till  he  went 
but  again.  Miss  Blandy  was  there,  and  he 
said,  that  once  be  had  bke  to  have  been  poi- 
soned. 

When  was  it  that  he  said  so  ? — It  was  on 
the  10th  of  August,  saying,  he  was  once  at  the 
coffee^honse,  or  the  Lion,  and  he  and  two  other 
gentlemen  had  like  to  have  been  poisoned  by 
what  they  had  drank.  Miss  Bland^  said,  **  Sir, 
I  remember  it  very  well  ;*'  she  said,  it  was  at 
one  of  those  places ;  and  he  said  No,  it  was  the 
other.  He  said,  **  One  of  the  gentlemen  died 
immediately,  the  other  is  dead  now,  and  I  have 
survived  them  botli ;  but  it  is  my  fortune  to  be 
poisoned  at  fast."  He  looked  very  hard  at  her, 
during  the  time  he  was  talking. 

What  did  he  say  was  put  into  the  wine? — I 
remember  he  said  it  was  white  arsenic. 

When  he  looked  hard  at  her,  how  did  she 
look  ? — She  looked  in  great  confusion,  and  aH 
ill  a  tremble. 

Did  yon  sit  up  with  Miss  Blandy  the  night 
after  her  father  died? — 1  did  till  three  o'clock, 
she  went  to  bed  about  one.  She  said  to  me, 
**  Betty,  will  you  go  away  with  me?  If  yon 
will  go  to  the  Lion  or  the  Bell,  and  hire  a  post- 
ehaise,  I  will  give  you  fifteen  guineas  when 
you  get  into  it,  and  ten  guineas  more  when  we 
come  to  London."  I  said,  "  Where  will  you 
go  then,  into  the  north  ?"  She  said,  <<  I  shall 
go  into  the  west  of  England."  1  said,  *«  Shall 
you  go  by  sea?'*  she^id,  '*  I  believe  some 
part  of  the  way."  I  said,  '<  I  will  not  go." 
Then  she  burst  into  a  laughter,  and  said,  *^  I 
was  only  in  a  joke,  dkl  yon'  think  I  was  in 
earnest?"  "  Yes,"  said  1.  *'  No,"  said  she, 
"  I  was  only  joking." 

Did  you  ever^  hear  Miss  tell  Dr.  Addington, 
that  she  had  given  your  master  some  of  that 
powder  ?---I  heai'd  Miss  Blandy  tell  the  doctor, 
she  had  given  my  master  some  of  that  powder 
before  in  a  dish  of  tea,  which,  she  said,  be  did 
not  drink,  and  she  thro  wed  into  the  street  out 
of  the  window,  fearing  she  should  be  dis- 
covered, and  filled  the  cup  again ;  and  that 
Susan  Gunnell  drank  it,  and  was  ill  for  a  week 
after. 

'  Wiien  was  this  ? — This  was  on  the  Monday 
before  my  master  died. 

Do  yon  remember  what  happened  on  Mon- 
day, the  5th  of  August? — ^Yes.  On  that  day 
I  and  two  washer-women  were  in  the  wash- 
Louse.  Miss  Blandy  came  in,  and  said, 
''  Betty,  I  have  been  in  the  ]iantry  eating  some 
of  the  oatmeal  out  of  your  muster's  water- 

5rnel."  '  1  took  no  notice  of  ft ;  but  the  same 
ay,  in  the  afternoon,  I  went  into  the  pantry, 
atad  Miss  Blandv  followed  me,  and  took  a 
s|>9on  alid  stirriea  the  water-gruel,  and  taking 
noiue  up  in  the  spoon,  put  it  between  her 
filigen  and  nibbed  it. 


What  was  it  in? — It  was  in  a  pan.  When 
my  master  was  taken  Ul  on  the  Tnesday  in  the 
afternoon,  Miss  came  into  the  kitchen,  and  said, 
<*  Betty,  if  one  thing  should  happen,  will  you 

So  with  me  to  Scotland  ?"  I  said,  **  Madam,  I 
0  not  know."  **  What,"  says  she,  "  you  are 
unwilling  to  leave  your  friends  ?"  Said  1,  *'  If 
I  should  go  there,  and  not  like  it,  it  will  be  ex- 
pensive travelling  back  again." 

Did  she  say,  *'  If  one  thing  should  bap- 
pen  ?"  What  thing  ? — I  took  no  farther,  no- 
tice of  it  then  ;  but  those  were  the  words. 
On  the  Monday  morning,  before  he  died,  she 
said  to  me,  "  Betty,  go  up  to  yonr  master,  and 
give  my  duty  to  him,  and  tell  him,  I  b^  to 
speak  one  word  with  him."  1  did ;  she  went 
up ;  I  met  her  when  she  came  out  of  the  room 
from  him  ;  she  clasped  me  round  the  neck, 
and  burst  out  a-crying,  and  said,  '*  Susan  and 
you  are  the  two  honestest  servants  in  the  world  ; 
you  ought  to  be  imaged  in  gold  for  your 
honesty  ;  half  my  fortune  will  not  make  you 
amends  for  your  honesty  to  my  father." 
rCross-examioed.  1 

Prisoner's  LounseL  Had  Mr.  Blandy  at 
anytime,  and  when,  previous  to  the  5th  of 
August  been  ill? — BinJUld,  Alwut  a  twelve* 
moiiih  before,  he  had  been  ill  some  time ;  hot  I 
cannot  tell  how  long. 

What  was  his  illness  ? — He  had  a  great  cold. 

Did  he  take  any  physic  ? — 1  believe  he  did 
once  or  twice. 

Can  you  tell  the  time  ?' — I  believe  it  was  the 
latter  end  of  July,  or  beginning  of  August. 

Who  made  the  whey  and  broth  that  were  sent 
to  the  washer- woman  ? — My  fellow- servant 
made  the  whey,  1  made  the  broth. 

Was  she  a  kind  mistress  to  the  washer- 
woman ? — She  was ;  she  had  a  greater  regard 
for  her  than  any  other  woman  that  came  wont 
the  house. 

About  this  music,  who  did  she  say  heard  it  ? 
— Slie  mostly  mentioned  herself  hearing  that. 

W'cs  this  talk  when  Cranstoun  was  there? — 
I  heard  her  talk  so,  when  he  Has  there,  and  in 
his  abseiit-e. 

Was  it  wheh  she  was  in  an  angry  temper 
only,  that  she  used  those  words  to  her  father  ? 
— 1  have  heard  her  in  the  best  of  times  curse 
her  father.  * 

Was  Susan  Gunnell  very  ill  after  drinking 
that  tea? — She  was,  and  continued  so  for  a 
week. 

King's  CcunuL  Was  it  at  the  time  Snsan 
was  ill,  from  drinking  of  the  tea,  that  Mdus 
Blandy  asked  you  about  her  taking  the  gruel, 
and  said,  it  would  do  for  her  ?  And  did  she 
say  any  thing  efse  ? — Binfield.  Miss  Blandy 
said,  she  poured  it  out  for  my  master ;  but  he 
went  to  church,  and  left  it. 

Prisoner's  Counsel.  Have  you  had  any  ill 
will  against  her  ? — Binfield.  I  always  told 
her,  I  wished  her  very  well. 

Did  you  ever  say,  *'  Damn  her  for  a  black 
bitch,  I  should  be  glad  to  see  her  go  up  tlie 
ladder,  and  be  hanged?"— N0| Sir,  I  never  did 
in  my  life. 


1157] 


far  the  Murder  of  her  Father. 


A.  D.  175*. 


[1158 


King'i  Counsel,  Did  yoa  and  the  rest  of  the 
family  obseire,  that  Mr.  Blandy's  looks  were 
as  well  the  last  six  months  as  before  ? — Bin^ 
field.  Miss  Blandy  has  said  to  roe,  "  Don't 
yoa  think  my  father  looks  faint  ?"  Sometimes 
I  have  said,  He  is ;  sometimes  not.  I  never 
observed  any  alteration  at  all. 

Here  Dr.  Addington  is  appealed  to  by  the 
Counsel  for  the  Prisoner. 

Friaoner*t  Counsel,  Do  you,  Dr.  Adding- 
ton,  remember  Miss  Blandy 's  telling  you  on 
Monday  night,  August  the  12th,  that  she  had 
on  a  Sunday  momingy  abont  six  weeks  before, 
when  her  father  was  absent  from  the  parlour, 
mixed  a  powder  with  his  tea ;  and  that  Susan 
Gunnell  had  drank  that  tea  P 

Dr.  Addington,  I  remember  her  telling 
ipe  that  Mondav  night,  that  she  had  on  a  Sun- 
day morning,  about  six  weeks  before,  when  her 
father  was  absent  from  the  parlour,  mixed  a 
powder  with  his  tea ;  but  do  not  remember  her 
saying,  that  Susan  Gunnell  had  drank  that  tea. 
I  nave  several  times  heard  Susan  Gunnell  say, 
that  she  was  sure  she  had  been  poisoned  by 
drinking  tea  out  of  Mr.  Blandy's  cup  that 
Sunday  morning. 

Pritoner^i  Cwmd,  Did  not  Miss  Bkndy 
declare  to  you,  that  she  had  always  thought 
the  powder  innocent? — ^Yes. 

Did  she  not  always  declare  the  sameP— 
Yes. 

The  Kinf^s  Counsel  then  interposed,  and 
said,  that  he  had  not  intended  to  mention  what 
had  pused  in  discourse  between  the  nrisoner 
and  Dr.  Addington ;  hut  that  now^  as  her  own 
<»unsel  had  been  pleased  to  call  for  part  of  it, 
he  desired  the  whole  might  be  laid  before  the 
Court. 

Dr.  Addington.  On  Monday  night,  August 
the  13tb,  after  Miss  Blandy  had  been  secured, 
and  her  papers,  keys,  ^c.  taken  from  her,  she 
threw  herself  on  the  bed  and  groaned ;  then 
raised  herself,  and  wrung  her  hands,  and  said. 
That  it  was  impossible  for  any  words  to  de* 
scribe  the  horrors  and  agonies  in  her  breast ; 
that  Mr.  Cranstoun  had  ruined  her;  that  she 
bad  ever,  till  now,  believed  him  a  man  of  the 
strictest  honour ;  that  she  had  mixed  a  powder 
with  the  gruel,  which  her  father  had  drank  on 
the  foregoing  Monday  and  Tuesday  nights; 
that  she  was  the  cause  of  his  death,  and  that 
she  desired  life  for  no  end,  but  to  go  through  a 
painful  penance  for  her  sin.  She  protestol  at 
the  same  time,  that  she  had  never  mixed  the 
powder  with  any  thing  else  that  he  had  swal« 
lowed ;  and  that  she  did  not  know  it  to  be 
poison,  till  she  had  seen  its  effects.  She  <  said, 
that  she  had  received  the  powder  from  Mr. 
Cranstoun,  with  a  present  of  Scotch  pebbles ; 
tbarhe  had  wrote  on  the  paper  that  held  it, 
<*  The  powder  to  clean  the  pebbles  with ;"  that 
he  had  assured  her  it  was  harmless;  that  he 
had  ofien  taken  it  himself;  that  if  she  would 
give  her  father  some  of  it  now  and  then,  a  little 
and  s  little  at  a  time,  in  any  It^nid,  it  would 


make  him  kind  to  him  and  her ;  that  accord* 
ingly,  about  six  weeks  before,  at  breakfost- 
time,  her  father  being  out  of  the  roomj  she  had 
put  a  little  of  it  into  his  cup  of  teay4>ut  that  hf 
never  drank  it ;  that  part  of  the  powder  swim- 
ming at  top  of  the  tea,  and  part  sinking  to  the 
bottom,  she  had  poured  it  out  of  the  window, 
and  tilled  up  the  cup  with  fresh  tea ;  that  then 
she  wrote  to  Mr.  Cranstoun,  to  let  him  know 
that  she  could  not  give  it  in  tea  without  being 
discovered;  and  that,  in  his  answer,  he  had 
advised  her  to  give  it  in  water-gruel  for  the 
future,  or  in  any  other  thickish  fluid.  •  I  asked 
her,  whether  slie  would  endeavour  to  bring  Mr. 
Cranstoun  to  justice  P  After  a  short  pause,  shs, 
answered,  That  she  was  fully  conscious  of  her 
own  guilt,  and  was  unwilling  to  add  guilt  to 
guilt;  which*she  thought  she  should  do,  if  shs 
took  any  step'  to  the  prejudice  of  Mr.  Cran-- 
stoun,  whom  she  considered  ss  her  'husbandt 
though  the  ceremony  had  not  passed  betweca 
them. 

King's  Counsel,  Was  any  thing  more  said 
by  the  prisoner  or  you  P — Dr.  A,  I  asked  her, 
whether  she  had  been  so  weak  as  to  believe  ths 
powder,  that  she  had  put  into  her  fother's  tea 
and  gruel,  so  harmless  as  Mr.  Cranstoun  had 
represented  itP  Why  Mr.  Cranstoun  had 
called  it  a  powder  to  clean  pebbles,  if  it  was 
intended  only  to  make  Mr.  Blandy  kind  P  Why 
she  had  not  tried  it  on  herself,  before  she  ve&« 
tured  to  try  it  on  her  father  P  Why  she  had. 
flung  it  into  the  fire  P  Why,  if  she  had  really^ 
thought  it  innocent,  she  had  been  fearful  of  a' 
discovery,  when  part  of  it  swam  on  the  top  of 
the  tea  P  Why,  when  she  had  found  it  hurtful 
to  her  fother,  she  had  neglected,  so  many  days, 
to  call  proper  assistance  to  himP  And  why, 
when  I  was  called  at  last,  she  had  endeavoured 
to  keep  me  in  the  dark,  and  hide  the  true  cause 
of  his  illness  ? 

What  answers  did  she  make  to  these  ques- 
tions p — T  cannot  justly  cay ;  but  very  well 
remember,  that  they  were  not  such  as  gave  me 
any  satisfaction. 

Frisoner^s  Counsel.  She  said  then,  that  she 
was  entirely  ignorant  of  the  effects  of  the 
powder. 

Dr.  Addington,  She  said,  that  she  did  not 
know  it  to  be  poison,  till  she  had  seen  its  effects. 

Prisoner^  Counsel  Let  me  ask  you.  Dr. 
Addington,  this  single  question  :  whether  the 
horrors  and  agonies,  which  tfiss  Blandy  was 
in  at  this  time,'  were  not,  in  your  opinion, 
owing  solely  to  an  hearty  concern  for  her  fa- 
ther p— 'Dr.  Addington,  1  beg.  Sir,  that  yon 
wiU  excuse  ray  giving  an  answer  to  this  ques- 
tion. It  is  not  easy,  you  know,  to  form  a  true 
judgment  of  the  heart ;  and  I  hope  a  witness 
need  not  deliver  his  opinion  of  it. 

I  do  not  speak  of  the  heart :  ywk  are  only 
desireil  to  say  whether  those  agitations  of  body 
and  mind,  which  Miss  BIsndy  shewed  at  this 
time,.did  not  seem  to  you  to  arise  entirely  from 
a  tender  concern  for  her  father  P— Since  yoa 
oblige  me,  ^r,  to  speak  to  this  particular,  f 
roust  say,  that  all  the  agitation  of  body  and 
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mind,  which  Miss  Blandy  shewed  at  tbi*  time,  t 
tfr  any  other,  w^cq  I  was  with  her,  seemed  to 
me  to  aiise  more  from  the  appreheosLop  oF  un- 
happy consequences  to  herbclt',  than  from  a 
tender  and  hearty  concern  for  her  father. 

Did  yon  never  then  observe  in  her  any  evi- 
d^t  tokens  of  g^def  for  her  father? — 1  never 
thought  1  did. 

Did  she  never  wish  for  bia  recQvery  ? — 
Onen. 

Did  not  you  think  that  those  wishes  implied 
a  concern  for  him  ? — I  did  not ;  because  1  had 
before  told  her,  that  if  he  died  soon,  abe  wquhl 
inevitably  he  ruined. 

When  did  you  tell  bar  this? — On  Sunday 
morning,  August  the  llthi  just  bdbre  I  lett 
Henley. 

Did  not  sb?  desire  yon  that  morning,  before 
you  quilted  his  room,  to  yisit  him  agVQ  the 
next  day  ?— Yes. 

And  was  she  not  very  solicitous  that  you 
abould  do  him  all  the  service  in  your  power  ? 
-^I  cannot  say  that  1  discovered  any  soliciti^de 
ih  her  on  this  score,  till  Monday  night,  August 
die  12th,  after  aba  was  confined,  and  her  keys, 
and  other  things,  had  been  tajten  from  her. 

King^i  CaurueU  Did  yon,  Dr.  Addington, 
attend  Susan  Gunnell  in  her  illness? — ^Yes, 
Sir ;  but  I  took  no  minutes  of  her  case. 

Did  her  svmptonas  agree  with  Mr.  Blandy's? 
---They  differed  from  bis  in  some  refl|iects; 
but  the  most  material  were  manifestly  of  the 
same  kind  with  his,  though  in  a  much  less 
degree. 

Did  you  think  them  owing  to  poison? — Yes. 

Did  you  attend  Ann  Emmet? — Yes,  Sir. 

To  what  cause  did  you  ascribe  her  disorder? 
—To  poison :  for  she  told  me,  that  on  Wed- 
nesday morning,  August  the  Tth,  very  soon 
Hifccr  drinking  some  gruel  at  Mr.  Bhmdy 's,  she 
had  been  seized  with  prickings  and  burnings 
in  her  tongue,  throat,  and  stomach,  which  bad 
been  followed  by  severe  fits  of  vomiting  and 
purging.  And  I  observed  that  she  had  many 
other  symptoms,  which  agreed  with  Mr. 
Blandy's.  . 

Did  she  say,  that  she  thought  she  bad  ever 
taken  poison  before?— On  my  telling  her  that 
I  ascribed  her  compUints  to  poison,  which  she 
had  taken  in  ^ruA  at  Mr.  Blandy  *•,  August 
the  7th,  she  said,  that  if  sbe  had  been  poisoned 
by  drinking  that  groet  at  Mr.  Blandjr's,  sbe 
was  sure  that  she  had  been  poisoned  there  the 
hay  •time  before  by  drinking  something  dse. 

AUce  Bmmei  sworn. 

Emmet,  My  mother  is  now  very  illf  and 
cannot  attend ;  she  was  char^woman  at  Mr. 
Blandy's  in  Jone  last ;  she  was  taken  very  iU 
in  the  night,  with  a  vomiung  and  reachmg, 
upwards  and  downwards.  I  went  to  Miss 
Biawly  in  the  morning,  by  her  desire,  to  see  if 
sbe  would  send  her  sometbuigy  at  she  wanted 
sometbio^  to  drink,  saying  she  waa  very  dry ; 
Miss  said,  she  would  send  something,  which 
sbe  did  in  about  two  hours. 

Did  you  tell  her  what  your  mother  bad  eat 


or  drank  ?— ^<^»  I  did  jiot )  otdy  said,  mv  mo- 
ther was  very  ill  and  very  dry»  and  desired 
something  to  drink. 

Mr.  Robert  LUtietan  sworn. 

Littleton,  I  was  clerk  to  Mr.  Blandy  ahnost 
two  years  ;  the  latter  end  of  Jydy  last  I  wena 
to  my  father's  in  Warwickshire,  and  returned 
asfain  August  the  9(h,  and  breakfasted  with 
Mr.  Blandy  and  his  daughter  the  next  moru- 
ing,  which  was  on  f  Saturdfiy ;  be  was  io 
great  agony,  and  oonapbiined  very  much  ;  be 
had  a  particular  dish  to  drink  his  tea  in  ;  be 
tasted  bis  tea,  and  dk)  not  drink  it ;  aaying» 
it  had  a  griuy  bad  taste,  and  asked  Miss,  whe- 
ther she  had  not  put  loo  faucb  of  the  black 
stofr  in  it?  meaning  Bobea  tea.  She  ao- 
8^ere4»fit  was  as  usual j  be  tasted  it  agsin 
and  said,  it  had  a  bad  taste;  she  seemed  to 
be  in  some  sort  of  a  tremor ;  he  \odked  p^- 
ticular  at  her,  and  ahe  looked  very  much  COU" 
fused  and  hurried,  and  went  out  of  the  room. 
Soon  after,  my  asaster  poured  it  out  into  the 
cat's  bason,  ^nd  set  it  to  be  filled  again ;  after 
this,  when  be  w^  not  there.  Miss  asked  sae 
what  be  did  with  the  tea?  1  said,  he  bad  not 
drunk  It,  but  put  it  into  the  cat*s  bason  in  the 
window;  then  she  looked  a  good  d^  confused 
and  hurried.  The  next  ^^y  Mr.  Blandy  of 
Kingston  came  aliout  half  an  hour  after  nine 
in  the  morniflig;  tbej^  walked  into  l^e  pariour, 
and  lefi  me  to  breakfast  by  ro  vself  in  the  kit- 
chen ;  I  went  to  church  ;  when  I  returned, 
the  prisoner  desired  me  to  walk  with  her  cousin 
into  the  garden  ;  she  delivered  a  letter  t»  aae, 
and  desired  me  to  seal  and  dbeet  it  as  usual, 
and  put  it  into  the  post.  ' 

Had  you  ever  directed  any  letter  for  her 
before?— I  have  a  great  many ;  I  used  to  di«> 
rect  her  letters  to  Mr.  Cranstoun.  [He  ie 
shewn  fi  letter.]    This  b  one. 

Did  3(ou  put  it  into  the  post  ?— I  did  a^ ;  I 
opened  it^  having  iuat  before  heard  Mr.  Blatt4y 
was  poisoned  by  his  own  daughter ;  1  tiaa- 
scribed  it,  and  took  it  to  Mr.  Norton's  the  ape- 
thecary  at  Henley,  and  after  that  I  shewed  it, 
and  read  it  to  Mr.  Blandy. 

What  did  he  say  ?— He  said  very  little ;  be 
smiled  and  faid  *'  Poor  love-sick  girl !  What 
won't  a  giri  do  A>r  a  man  she  lovea?"  (or  te 
that  effect.) 

Have  you  ever  seen  her  write  ?— •!  have  very 
often. 

Look  at  this  letter,  is  it  her  own  han4- writ- 
ing?—I  cannot  tell;  it  is  wrote  worse  tbaa 
she  used  to  write,  but  it  is  the  sane  ahe  gave 
me. 

Do  you  rejDa^mber  Mr.  CisanatouA.  opmiog 
there  in  AugH^t  1760?— I  do.  It  waa  either 
the  latter  end  of  4^^  or  the  beginni^  ef 
Aiigust. 

Did  you  bear  any  talk  about  mnm  abonl 
tMtime?T-After  he  was  gone,  I  heend  the 
fvmtittr  ^ay,  ahe  heard  music  ie  tbebeniei 
this  i  beard  her  sajj  venr  ofteo,  and  tk^  H  de- 
noted »  death  in  the  6mily;  semetimeeabe 
fi«d>  tbe  beftevtA  it  would  be  Imelf »  •!  o*v 
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tipMiy  it  oHf  hi  U  to  ftUier,  W  tmmn  of  kb 
bmg  M  muoh  brak«ii ;  I  ti«ird  ber  say  onee, 
s^e  tboaerbt  sbe  iMvd  b«r  motber. 

Di4sbtt  my  wb«o  UM^<leatb  would  teppon? 
—She  aaid  thiX  fleatb  would  bappso  bofocr 
October,  meaniog  the  death  of  ber  iatber, 
s^eniiDg  to  oie. 

Havf  yoa  heard  her  curie  ber  Mitr  P-*l 
have  heard  ber  aeYcral  tines  for  a  rogue,  a 
TJUain,  a  tootbleaa  old  dog, 

flow  long  waa  tbia  before  ber  fatber'a  d«ath  ? 
-rl  cannot  justly  tell  that,  hot  I  havo  beard  ber 
a  great  maoy  (imoa  within  two  inwitha  of  his 
dratbi  and  a  grtnl  while  before ;  I  bad  used  to 
toil  bet  be  waa  mncb  brobeo  latterly,  and  would 
not  lite  long ;  abe  would  aay»  aha  thought  ao 
too,  and  thi^  the  oapaio  portended  bia  death. 

[Croaa-exaTiiined.3 

Frmoner*$  OmmeL  Whan  yon  breakfaated 
with  them  ip  tbe  parlour,  who  waa  there  firat  f 
— rZt<'^#ofi.  She  waa. 

J>id  you  aae  the  tea  made  ? — No,  Sin 

IKd  yon  aee  it  poured  out  ? — ^No ;  bat  he 
deaired  me  to  taete  the  tea ;  I  did  nDioe,  acMl 
said,  I  fauQied  hia  mouth  waa  out  of  taste, 

JM  not  thia  hurry  you  say  Miss  BUnd^  waa 
in,  ariae  from  tbe  displeasure  of  ber  taiber, 
beoanse  the  tea  was  not  made  to  his  mind  ?— 
I  cannot  say  that,  or  what  it  wpa  from. 

.  WhaibecamedT  that  be  ttetwed  into  the  cat's 
bason  ?— fie  left  it  there. 

Robert  Harman  sworn. 

HarmoHm  I  waa  servant  to  Mr,  Biandy  at 
the  time  of  his  death ;  that  night  ha  died,  tbe 

Jrisoaer  aaked  me,  whore  I  ahould  li?e  nextf 
said,  I  did  not  know ;  abe  asked  me  to  go 
with  her ;  I  aaked  her,  where  she  waa  going  ? 
abe  said.  It  would  be  600/.  in  my  way,  aad  no 
hurt  to  me,  if  I  would  i  I  toUl  tier,  I  did  not 
choose  to  go* 

Did  sbe  tell  you  lo  what  pbice  she  waa  g»* 
u^— SJie  did  not 

J)jd  she  want  to  go  away  at  thai  time  of 
sight? — ^Then,  immediatdy. 

[Croas-examined.] 

Prisoner* $  Canine/.  Did  abe  gire  any  raa- 
soo  why  ah9  deaired  to  go  away  P—Hamaa. 
Ko,  abe  g«re  none. 

How  long  bad  you  Kved  there?— A  twcAve- 
month. 

What  baa  haBn  her  general  behaviour  lo  ber 
fMber,  during  the  time  you  were  these  ?— 49he 
babaTed  ?ery  well,  ao  mr  as  efcr  I  sww,  and 
to  all  tbe  fiuaily. 

Did  yon  ever  bear  ber  awear  about  her  ii<- 
tbcr? — ^No,  I  naverdid. 

Mr.  Biehard  Fhher  sworn. 

Ikker.  I  waa  one  of  the  jnnr  ou  the  core- 
neps  inquest,  that  sat  on  Mr.  Bland v'a  body 
on  Thursday,  August  tbe  15tb.  As  1  was 
going  up  street'  to  go  to  market,  I  waa  told, 
Miaa  uandy  waa  gone  over  the  bridge.  I 
wtat,  and  found  ber  at  tha  sign  aC  tha  Angel, 


oa  fthoolbtr  aUe  of  thabridga.  Itald  ber,  | 
waa  very  aorry  ibr  ber  mkifertuoe,  and  aaked 
ber  what  aha  could  think  of  herself  to  coma 
from  home,  and  if  she  would  be  glad  to  go 
home  again  f  She  said,  <'  Yes ;  but  what  must 
I  do  to  get  there  for  the  mob  P*'  I  said,  1  would 
endeavouf  to  get  a  close  post  chaise,  and  carry 
her  home.  1  went  out  through  the  mob,  and 
got  one,  and  carried  her  home.  She  asked  me, 
whether  abe  waa  to  go  to  Oxford  that  night  or 
not?  1  aftid,  I  believad  not.  When  I  came  to 
bar  father's  house,  I  delivered  ber  up  to  the 
ooaatables.  When  we  were  upon  tbe  eaauiry 
befrra  the  coroner,  a  gentleman  was  askiog 
for  some  letters,  which  came  in  tbe  time  of  Mr« 
Biandy 's  illness ;  I  went  to  ber  uncle  Stevena 
to  see  "for  them.  Sbe  then  aaked  me  again, 
What  the  gentlemen  intended  to  do  with  her, 
or  how  it  would  go  P  I  said,  I  was  afraid  very 
hard,  unlesa  she  could  produce  some  letters  ta 
bring  Mr.  Cranstoun  to  justice.  She  aaid, 
'*  DiarMr.  Fisher,  I  am  afraid  I  have  burnt 
some  tba|:  would  have  brought  him  to  justice." 
Sbp  took  a  key  out  of  ber  pocket,  and  said, 
<*  Take  this  key,  and  see  if  you  can  find  auch 
letters  in  such  a  drawer."  There  was  one 
Mrs.  Mian  atood  by,  I  desired  her  to  go  with 
the  key,  which  sbe  did ;  but  no  letters  were 
found  there ;  tlien  Miss  Biandy  said,  **  My 
honour  to  him  will  prove  my  ruin." 

What  did  sbe  mean  by  the  word  **  bimP''-*» 
Mr.  Cranstoun :  when  she  found  there  wens 
no  letters  of  consequence  to  be  found. 

Mrs.  Lone  sworn. 

Mrs.  Xaus.  1  waa  with  my  husband  at 
Henley,  at  the  aiga  of  the  Ahgel  on  tha  other 
side  tlie  bridge ;  there  waa  Miss  Biandy.  Tha 
flfst  word  I  heard  Mr.  Lane  my  huaband  aa^, 
was,  if  she  waa  Ibund  guiky,  abe  would  aumr 
accordiogito  law ;  upon  which  abe  atamat  her 
fool  upon  tbe  ground,  and  aaid,  <*  O  f  that 
daroa'd  vittain !"  then  panaed  a  litl&e,  and  aaid, 
<«But  why  should  I  blame  faimP  for  I  ana 
mora  to  bhrnie  than  be,  for  I  gave  it  him,  and 
knew  ^  eonaeqoeaee." 

Did  sbe  say,  I  knew,  or  1  know  ?— ^I  roaUy 
cannot  say.  Sir  9  (br  I  did  not  expect  to  be 
called  for  to  be  exanained  here,  and  will  not 
take  upea  me  to  awear  pesitivaty  to  a  word; 
slie  waa  ia  a  sort  of  an  agony,  k  a  very  great 
fright. 

Mr.  Eansawom. 

Zaa«.  I  went  into  tbe  room  whore  the  pii* 
soner  was  befbra  my  wife,  the  day  after  Mr. 
Blandy'a  death ;  abe  ar^ise  from  bfur  cbah,  and 
mot  me,  aad  looked  bard  at  me;  she  said^ 
'*  Sii*,  1  have  aat  tbe  plsaaore  of  knowing  you." 
Said  1,  ^'  Mo^  I  am  a  atranger  to  you.^'  Sha 
aaid^  '<  Sir,  you  look  lika  a  gentleman,  what 
do  you  think  they  will  do  with  meP"  Said  h 
«<  you  will  ho  asoiURUtted  to  the  ooun^-iiaol. 
aad  be  tried  at  tha  aMiaeit  and  if  your  moo* 
cenoe  appears,,  yoti  wiU  be  ao^uitted;  M:.n^ 
yon  wdl  aaier  acopff4iogiy-"  ^o  stamped 
with  her  tel^  ami  mMr  ''01  thai  d«iim'4 
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Tillain !  Bol  wby  do  I  blame  bim  ?  I  am  more 
to  bbme."  Then  Mr.  Littleton  came  io,  whicb 
took  off  my  attention  from  ber,  tbat  1  did-  not 
bear  so  as  to  g^ve  an  account  of  tbe  wbole. 

(The  letter  wbicb  Littleton  opened,  read  in 
court.)  Directed  to  the  bon.  William  Henry 
Cranstoun,  esq. : 

<*  Dear  Willy ;  My  lather  is  so  bad,  that  I 
have  only  time  to  tell  you,  tbat  if  you  do  not 
bear  from  roe  soon  again,  do  not  be  fri^^btened. 
1  am  better  myself;  and  lest  any  accident 
should  happen  to  your  letters,  take  care  what 
you  write.  My  smcere  compliments.  I  am 
ever,  yours." 

The  Prisonbr's  Defence. 

My  lords ;  It  is  morally  impossible  for  me 
to  lay  down  the  hardships  I  have,  received—- 
1  have  been  aspersed  in  my  character.  In  tbe 
first  place,  it  has  been  said,  tbat  I  have  spoke 
ill  of  my  father ;  tbat  1  have  cursed  bim,  and 
wished  him  at  hell ;  which  is  extremely  false. — 
Sometimes  little  family  affairs  have  happened, 
and  he  did  not  speak  to  me  so  kind  as  l  coold 
wish.  I  own  I  am  passionate,  my  lords,  and^ 
in  those  passions  some  hasty  expressions  might 
have  dropt :  but  great  care  has  been  taken  to 
recollect  every  word  1  have  spoken  at  difi*erent 
times,  and  to  apply  them  to  such  particular 
purposes,  as  my  enemies  knew  would  do  me 
tbe  greatest  injury.  These  are  hardships,  my 
lords,  extreme  hardships  T  such  as  vou  your- 
selves must  allow  to  be  so.  It  is  said  too,  my 
kirds,  that  1  endeavoured  to  uwke  noy  escape. 
Your  lordships  will  judge,  from  the  diifficulties 
I  laboured  under.  I  had  lost  my  father — 1 
was  accused  of  being  bis  murderer — I  was  not 
permitted  to  go  near  binir--I  was  forsaken  by 
my  friends — affronted  by  tbe  mob-— insulted  by 
my  servants.  Although  I  begged  to  have  tbe 
liberty  to  listen  at  tbe  door  where  be  died,  1 
was  not  allowed  it.   My  keys  were  taken  from 


. 


me,  my  shoe-buckles  and  garters  too — to  pre- 
vent me  from  making  away  with  myself;  as 
though  I  was  the  most  abandoned  creature. 
What  could  I  do,  my  brds?  i  verily  believe  I 
must  have  been  out  of  my  senses.  When  1 
beard  my  father  was  dead,  and  tbe  door  open, 
I  ran  out  of  tbe  bouse,  and  over  the  bridge, 
and  bad  nothing  on  but  an  half- sack  and  petti- 
coat, without  a  hoop— my-  petticoats  hanging 
about  n^e — the  mob  gathered  about  me.  Was 
this  a  condition,  my  lords,  to  make  my  escape 
in  ?  A  g|Ood  woman  beyond  tbe  bridge  seeing 
me  in  thi|  distress,  desired  me  to  wuk  in  tifl 
the  mob  was  dispersed ;  the  town-serj^ut  was 
there,  1  begged  he  would  take  me  under  his 
protection  to  nave  me  home ;  the  woman  said,' 
It  was  not  proper,  the  mob  was  very  great,  and 
that  1  bad  better  stay  a  little.  When  I  caipe 
home,  they  said  I  used  tbe  constable  ill.  I 
was  locked  up /or  15  hours,  with  only  an  old 
servant  of  the  family  to  attend  me.  1  was  not 
allowed  a  maid  for  tbe  common  decencies  of 
my  sei.   I  was  sent  to  gaol,  and  was  in  hopes> 


there,  at  least,  this  usage  would  have  ended. 
But  was  told,  it  was  reftorted  I  was  frequently 
drunk  ;  tbat  I  attempted  to  make  my  escape  ; 
tbat  I  never  attended  the  chapel.  A  more  ab- 
stemious woman,  my  lords,  1  believe,  does  not 
live. 

Upon  the  report  of  my  making  my  escape, 
tbe  gentleman  who  was  high-sheriff  last  year, 
(not  the  present)  came  and  told  me,  by  order 
of  the  higher- powers,  he  must  put  an  iron  oo 
me ;  I  submitted,  as  I  always  do  to  the  higher 
powers.  Some  time  after  be  came  again,  and  - 
said  he  roust  put  a  heavier  upon  me,  which  I 
have  worn,  my  lords,  till  1  came  hither.  I 
asked  the  sheriff,  why  1  was  so  ironed  ?  He 
said,  he  did  it  by  the  command  of  some  noUe 
peer,  on  his  hearin<f  tbat  I  intended  to  make 
my  escape,  f  iold  them,  I  never  bad  such  a 
thought,  and  f  would  bear  it  with  the  otluT 
cruel  usajre  I  had  received  on  my  character. 
The  Rev.  Mr.  Swinton,  the  worthy  clergyman ' 
who  attended  me  in  prison,  can  testify  that  i 
was  very  regular  at  tbe  chapel,  whenever  I  was 
well ;  sometimes  I  really  was  cot  able  to  come 
out,  and  then  he  attended  me  in  my  room.— 
They  likewise  have  published  papers  anil  de- 
liositions,  which  ought  not  to  have  been  pub- 
lished, in  order  to  represent  me  as  the  most 
abandoned  of  my  sex,  and  to  prejudice  the 
world  against  me.  1  submit  mysdf  to  your 
lordships,  and  to  the  worthy  jury.  1  can  as- 
sure your  lordships,  as  I  am  to  answer  It  before  • 
that  grand  tribunal,  where  I  must  appear,  I 
am  as  innocent  as  the  child  unborn  of  the  deaih 
of  my  father.  I  would  not  endeavour  to  save 
my  life  at  the  expence  of  truth.  I  really 
thought  the  powder  an  innocent,  inoflensive 
thing,  and  I  gave  it  to  procure  his  love. — Ic 
has  been  mentioned,  1  should  say  1  was 
ruined :  my  lords,  when  a  young  woman  loses 
her  character,  is  not  tbat  her  ruin?  Why, 
then,  should  this  expression  be  construed  in  so 
wide  a  sense  ?  Is  it  not  mining  my  obarader 
to  have  such  a  thing  laid  to  my  charge  ?  And 
whatever  may  be  the  event  of  this  trial,  I  am 
ruined  most  effectually. 

Ann  James  sworn,  for  the  prisoner. 

James.  I  live  at  Henley,  and  had  use  to  wash 
for  Mr.  Blandy;    I  remember  the  thne  Mr. 
Blandy  grew  ill ;  before  he  was  ill,  tbei«  was  - 
a  difference  between  Elizabeth  Bmfield  and  • 
Miss  Blandy,  and  Binfield  was  to  go  away. 

Counsel.  How  lon^  before  Mi*.  Blandy 'a 
death  ?—/ainef.  It  might  be  pretty  near  a 
q  oarter  of  a  year  before :  f  have  beard  her  curse 
Miss  Blandy,  and  damn  her  for  a  bitch ;  and 
said  she  would  not  slay.  Since  this  affair  hap- 
pened, i  heard  her  say  "  Damn  her  for  a  black 
oitcb,  1  shall  be  glad  to  see  her  go  up  the  lad- 
der, and  swing." 

How  long  after  ?— It  was  after  Miss  was 
sent  away  to  gaol. 

[Cross-examined.] 


King^s  Counsel.    What   was   this  quarrel 
about  .^'^Jsmei.   1  do  not  know ;  I  benni  her 


J 165] 


for  the  Murder  of  her  Father. 


A.  D.  1752. 


[1166 


say  fhe  had  a  qoarrel,  and  was  to  go  away, 
aeveral  Unies. 

Who  wa!9  by  at  this  time  ?— Mary  «BaQka 
was  hy,  and  D arse  Edwards,  and  Mary  Sey- 
mour; aod  I  am  not  sure  whether  Robert 
Uarman  was  there,  or  not 

How  was  it  introdaced  ?— It  happened  in 
Mr.  Blandy'a  kitchen ;  aho  was  always  talking 
about  Miss. 

Were  you  there  on  the  5th  of  Aogost  ? — I 
cannot  say  1  was. 

Do  you  remember  the  prisoner's  coming 
intp  the  wash-hoose,  aod  saying,  she  had 
been  doing  souiethiog  with  her  father's  water- 
gruel  ? — ^No,  1  do  not  remember  it. 

Elizabeth  Binfield  was  called  up  again. 

King^i  Counsel.  Did  you,  Elizabeth  Binfield, 
evor  make  use  of  such  an  expression  as  this 
witness  has  uientioned  ?^-Binfield.  1  nerer 
said  suoh  words. 

.  Did  you  ever  tell  this  witness  Miss  and  too 
bad  quarrelled  ? — To  the  best  of  my  knowledge, 
I  never  told  her  about  a  quarrel. 

Have  you  ever  had  a  quarrel  ?^We  had  a 
little  quarrel  some  time  before. 

Did  you  ever  declare  you  were  to  go  away  ? 
r-1  did. 

Mitry  Banks  sworn. 

Banh.  I  remember  being,  in  Mr.  Blandy's 
kitchen  in  cotppany  with  Ann  James. 

CoufueL  Who  was  iu  company? — BaAks.  1 
da  not  remember. 

Do  ^ou  remember  a  conversation  between 
Elisabeth  Biofield  and  Ann  James  ? — l.do  not 
remember  any  thing  of  it. 

Do  you  remember  her  aspersing  Miss  Blan- 
dy's character  ? — I  do  not  recollect. 

Did  yon  hear  her  say,  **  she  should  be  glad 
to  see  the  black  bitch  go  up  the  ladder  to  be 
lianged  ?"— She  did  say,  **  she  should  be  glad 
to  see  the  black  bitch  go  up  the  ladder  to  be 
banged." 

When  was  this? — It  was  the  night  Mr. 
Blaody  was  opened. 

Are  you  sure  it  was  that  day  ? — I  am  sure 
it  was. 

.    Where  was  Miss  Blandy  then  ?*— She  was 
then  in  the  house. 

Edward  Heme  sWorn. 

Heme.  I  formerly  was  a  servant  in  Mr, 
Blandy's  family ;  I  went  tliere  eighteen  years 
ago,  atid  leO  them  about  twelve  years  ago  last 
November,  but  have  been  frequently  at  the 
house  ever  since ;  that  is,  may  be  once,  twice, 
thrice,  or  four  times  in  a  week. 
.  Counsel,  What  was  Miss's  general  behaviour 
to  her  father,  and  in  the  family  ? — Heme,  She 
behaved,  according  to  what  I  alwkys  observed, 
as  well  to  her  father  and  the  family,  as  any 
body  could  do, au  aflfectiouate,  dutifuldaoghter. 
Did  you  see  her  during  the  time  of  Mr. 
Blaudy's  illaess?-T'l  did.  The  first  time  I 
went  into  the  room,  she  was  not  able  to  speak 
to  me,  nor  1  to  her,  for  ten  minutes. 


What  was  that  owing  to  ?— It  was  owing  to 
the  greatness  of  her  grief. 

When  was  this  ?— It  was  the  19th  of  August, 
at  night. 
.  How  did  her  fiither  seem  to  be  satisfied  with 
her.  behaviour  and  conduct? — She  was  put  into 
my  custody  that  night ;  when  I  went  into  the 
room,  (upon  hearing  the  groans  of*  her  father) 
she  said,  at  my  return,  **  Pray,  Ned,  how  does 
he  do?" 

.  Did  you  ever  hear  her  speak  ill  of  her  fiither,? 
— I  never  heard  her  swear  an  oath  all  the  time 
1  have  known  her,  or  speak  a  disrespectful 
word  of  her  father. 

[C  ross-examined .  ] 

King^s  Counsel.  What  are  you  ?t- Heme.  I 
am  sexton  of  the  parish. 

On  what  night  did  Mr.  Blandy  die?— On 
the  Wednesday  night. 

How  came  you,  as  she  was  put  under  your 
care,  to  let  her  get  away  ? — I  was  gone  to  dig 
a  grave,  and  was  sent  lor  home  ;  they  told  me 
she  was  gone  over  the  bridge. 

Had  you  any  Ulk  with  her  about  this  affair? 
— *She  declared  to  me,  that  captain  Cranstouu 
put  some  powder  into  tea  one  morning  for  Mr. 
Blandy,  and  she  turned  herself  about  when  he 
was  stirring  of  it  in  the  cup. 

When  did  she  tell  you  this  ?— In  August 
1750. 

Have  yon  seen  her  since  she  has  been  in 
Oxford  gaol  ? — I  have.  When  the  report  was 
spread  that  the  captain  was  taken,  1  was  with 
her  in  the  gaol ;  a  gentleman  came  in,  and 
said,  be  was  taken ;  she  wrung  her  hands,  and 
said,  *'  I  hope  in  God  it  is  true,  that  he  may  be 
brought  to  justice  as  well  as  I,  and  that  he  may 
suffer  the  punishment  due  to  his  crime,  as  she 
should  do  mr  her'«.v 

Prisoner.  Give  me  leave  to  ask  the  last 
witness  some  questions. 

Court.  You  had  better  tell  TOur  questions  to 
your  counsel ;  for  you  may  oo  yourself  barm 
by  asking  questions. 

Pritoner*s  Counsel.  Did  not  the  prisoner  at 
the  same  time  declare,  that  as  to  herself,  she 
was  totally  innocent,  and  had  no  design  to  hurt 
her  father  ?—  Heme.  At  that  time  she  declared, 
That  when  Cranstoun  put  the  powder  into  the 
tea,  upon  which  no  damage  at  all  came,  and 
when  she  put  powder  afterwards  herself,  she 
apprehended  no  damage  could  come  to  her 
father. 

When  she  spoke  of  her  own  suflTering,  did 
she  not  mean  the  same  misfortune  that  she 
then  laboured  under  ? — She  said,  she  should  he 
glad  Cranstoun  should  be  taken,  and  brought 
to  justice ;  she  thought  it  would  bring  the 
whole  to  light,  he  being  the  occasion  of  it  all  ; 
for  she  suffered  (by  being  in  prison)  and  was 
innocent,  and  knew  nothing  that  it  was  poison, 
no  more  than  I,  or  any  one  person  in  the 
house. 

Thomat  Caaley  sworn. 

CewUjf.  I  have  known  Miss  Blandy  twenty 
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y«arg  aod  opwitds,  and  her  iMwr  MkewiM ;  I 
was  intimate  in  the  fiu&ily,  and  h&fe  fhequantly 
droiik  tea  tber*. 

CoumeL  What  wai  her  bebat iour  to  her 
Ihlber,  diifing  ytfur  kuowMfpe  of  her?-* 
CovAiy.  I  oef er  aaw  any  rnher  than  datifui. 

Thomas  Staverton  sworn. 

Sttnfei^ton,  I  hmro  tired  near  Ibeni  fire  or 
aix^and  twenty  yean,  and  onwards,  and  was 
always  tocimate  with  tliem  ;  1  alimyo  tbouf^ht 
they  were  two  happy  people,  he  happy  in  v 
daof^Mer,  nod  she  in  a  ftther,  a»  any  id 
the  world  :  the  last  time  she  was  at  onr  house, 
she  expressed  her  lather  bad  had  many  wives 
laid  out  for  him,  but  she  was  satisfied  be  never 
woiiM  mnny  till  she  wta  nettled. 

[Grsss*eJtaniined.3 

KingU  CounuL  Did  yon  observe  fbr  the 
falsi  three  or  Ihor  momhs  heforerhie  death,  that 
he  declined  hi  his  heahh  P-^AdMrAm.  1  oh- 
serred  he  did;  I  do  not  say  as  to  his  heakh ; 
but  he  seemed  to  shrinfa,  and  i  hanv  oflen  told 
my  wife,  my  old  flpiend  Mndy  was  gomg. 

llsd  he  lost  any  teeth  latterly  f — I  do  Aot 
know  as  to  that ;  be  was  a  good'-lookiugf  man^ 

PriMiier'^  Cannsel.  How  old  was  be?— « 
Staverton*  I  think  he  tras  sixty- two. 

Mary  Davis  sworn. 

Daxm.  I  tirc'at  tho Aoffel  at  Henley-bri^ ; 
I  remember  Mian  Blanihr  coming  orer  the 
hri<lge  the^ay  that  Mr.  Blandy  was  opened ; 
she  was  mtlking  ilong,  and  a  great  crowd  of 
people  after  her.  I  seeing  that,  went  and 
asked  what  was  th«  matter;  1  asked  her 
where  she  was  going?  She  said,  to  take  a  wtilk 
for  a  little  air,  for  they  were  going  to  open  her 
father,  and  she  could  not  bear  the  house.  The 
■K>b  followed  her  so  Ihst  wan  the'  reason  1 
asked  her  to  go  to  my  house,  which  she  ac- 
oepiod. 

Goutuel.  Did  she  walk  fast,  or  slowly  ?-^ 
Davis,  She  was  walking  as  softty  as  foot 
eould  be  bid  to  the  ground ;  it  had  not  the 
least  appearance  of  her  going  to  moke  hei^ 
esoape. 

JMsrf  Sioke  sworn* 
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Stoke.  I  saw  the  prisoner  with  Mrs.  Daria 
the  day  her  father  was  opened  ;  I  told  bery  I 
had  orders  from  the  mayor  to  detain  her ;  she 
said,  she  was  very  glad,  because  the  mob  was 
about. 

Counsel  Did  you  think,  from  her  dress  and 
behaviour,  she  was  about  an  attempt  to  make 
her  escape? — Stoke,  No,  it  did  not  appear  to 
me  at  all. 

[Cross-examined.] 

Jliii;;'*  CounuL  Wei«  yen  there  when  Mr. 
oHd  Mtn*  Lane  eame  in  ? — Stoke,  I  was. 

Did  yon  hear  the  words  she  said  to  Mr. 
Lone  ? — I  beard  nothing  at  all. 

J^r.  Ford.  As  very  unjustifiable  and  illegal 
loethedrlwve  been  used  to  prfsodiee  ttM-woFld 


•fiJBst  Miss  Blandy;  loeh  «,  it  b  to  he 
hoped,  no  man  will  hare  the  boMncos  to  ffpret^ 
I  mean  the  printing  and  puMishtng  the  esoni- 
nation  of  witnesses  before  her  trial ;  and  ae 
tery  seandolmin  reports  hare  been  opraail  eoB* 
corning  her  beharionr,  erer  since  her  iosprioon^ 
nent ;  it  in  desired,  that  the  reverend  gentle- 
OMHi  wIm  han  tteiiiisd  her  an  e  cleivymaii» 
may  give  an  account  of  her  condoet  whilst  ia 
gaol,  that  she  Bi4y  at  least  he  delivered  of 
some  of  the  infhmy  she  at  preseoTjies  under.  * 
To  whk^  he  wu  anBwet«d  by  the  Court, 
ihetitwasnendWastocallawitnesetothat,  an 
the  jpory  was  onty  to  regard  what  wns  deponed 
in  court,  and  entirely  to  disregard  what  papem 
had  been  printed,  and  spread  about,  or  any  re- 
port whatsoever. 

The  BononrableMr.  Bathurst*sRe^lj. 

Your  lordships  will,  I  hope,  indulge  me  is  t 
v«ry  f^  words  by  way  of  reply ;  and  after 
the  length  of  evhience  which  has  been  laid  be* 
fore  the  jury,  I  will  take  up  hut  Utde  of  year 
brdship's  time* 

Gentlemen,  yon  observe  it  has  been  jMOred 
to  a  damonslmtlon,  that  Mr.  Franois  Blandy 
did  die  of  poison.  It  is  as  clearly  proved,  that 
he  idled  or  the  poison  put  into  his  water-gruel 
upon  the  5th  of  August ;  and  that  the  prisoner 
at  the  bar  put  it  m.  For  so  much  appears,  not 
only  from  her  own  coufesswn,  but  from  • 
variety  of  other  evidenoe.— ^The  sing^  SP^** 
tion,  therefore,  for  your  coiMideratlon  is,  Wbe* 
ther  she  did  h  knovnngly  or  ignorsntly  P* 

1  admit,  that  in  ssmo  of  the  conversations 
which  she  has  had  at  different  times  with  dif* 
lerant  persons,  she  has  said  she  did  it  without 
knowing  it  to  be  poison,  or  believing  it  to  be 
so. — ^Atthe  sonietinfe  I  brg  leave  to  observe, 
(as  you  will  find  when  thei?  lortlsliips  sirai  up 
the eridenee  to  you)  that shedid  not  nlwnye 
make  the  MHde  pnetenoe. 

Examine  then,  gentlemeii,  whether  it  is 
possible  she  cbuld  do  it  ignorabtly . 

It  has  appeared  in  evidence,  toat  she  ewned 
she  sow  Mr.  Cranstoon  pm  some  powd^  into 
her  father's  tea  in  the  month  of  August  pre-i 
ending;  that  she  hod  herself  aflerWattfi  done 
the  same ;  but  she  said  she  sew  no  ill  iiUlrt  fhNB 
it,  and  therefore  concluded  it  was  not  hurtftd. 
—Her  own  vritoess,  Thomas  Staverton,  says, 
that  for  a  year  past  Mr.  Blandy  used  •>  shrink 
hi  his  clothes;  that  he  made  the  dbservntioa 
to  his  wifo,  and  toM  her  his  fKend  Bfamdy  wan 
going.— ^ur  witneiies  have  soid^  that  she  her* 
self  made  tiie  sanUe  ofasenritiott ;  told  them, 
her  fotber  looked  ttfy  ill,  as  though  he  would 
not  live;  and'said^  he  woaM  not  live  till  Oc« 
tober. 

And  here  let  ale  obeerve  one  thf  ng.  She 
says,  she  gat«  her  fifther  this  powder  to  make 
him  love  her.  After  Uovmg  heeid  the  great 
adhctiSn  with  wifich  the*  poor  dying  man  be- 
haved towards  her,  can  yon  thmfc  she  wanted 
any  charm  for  that  purpose?  After  having 
heard  what*her 0Wn  wittasss  boveaoii  ^ibk 
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iahMt'ft  fcadaMtf  ivt  Hkm  tkogblery  can  ym% 
believe  the  had  ooMsioft  fwp  any  tore- powder  ? 

But  ona  thing  nore.  She  knew  kcr  father 
bad  takes  this  poirdler  in  hia  waier-grnel  ummi 
Iba  HtUoitajr  aigbt,  and  upon  Ibe  Tueaday 
night ;  saw  how  Yioleotly  ba  waa  affected  by 
at;  and  yet  would  have  bad  mara  of  the  aome 
fni«l  gireo  to  biia  apon  the  Wcdneaday. 

Yal  ana  tbittff  mare. .  When  abe  mast  have 
bcaa  fttlky  aatiaiad  that  il  waa  poiaoo,  and  thai 
k  iranU  pfobaUv  ba  tha  ocaaakm  aS  hia  daatb  i 
aba  andaaaoured  to  bum  Iba  papar  ia  wbieb 
Iba  real  of  tba  powder  waa  caataiaad,  without 
9!9w  arqiaMitiDgf  the  phyaiciaoa  what  aha  had 

S'  laa  bbiif  wbidi  might  have  bean  tha  naaaa 
tb^ai  to  hawa  pvaaonbed  what  waa  proper 
ISm*  bta.ffa|jel!i 

Still  ana  tfaiar  aaaian  8be  iaaocuaad  upon 
Iba  Saturday  ;  abeatteaipta  to  bfarn  tba  pawder 
ppaa  tha  Saturday ;  and  yal  upon  the  Soaday 
aha  ataya  from  cburobv  >■  order  to  write  a 
latter  to  Mn  Craaatooo.  In  that  latter  aba 
alika  hina  bar  Dear  Willy ;— ^oiuaiata  bifla» 
Wr  father  ia  aa  bad  tlial  be  nraal  aol  ba 
frigbtened,  if  ha  doea  aal  aooa  bear  frooa  her 
iigain ; — aaya^  aha  ia  hararlf  faettav  ;-*tfaaa  aau* 
tioaa  him  to  take  eara  what  ba  writaa,  leal  hia 
latlara  abould  fall  into  a  wroog  hand.  Waa 
tbia  anab  a  letter  aa  aba  woaM  bare  wrote,  if 
•he  bad  been  ianocaat?  if  aba  had  not  known 
tha  quality  of  the  powder  }  if  aha  bad  been  im* 
paaad  upaiiby  Mr.  Craaataun  f 

I  will  aol  V  make  one  other  abaanration,  wbiab 
ia,  llwkt  of  all  our  witneaBea  ahe  baa  attempted  to 
diacvedil  onhr  ana^  She  aalM  l«ro  paraona  ta 
oontradkt  Elizabeth  Biafield  in  regard  ta  a 
gcmuWauaaxpraasioo  (wbiab  abe  waa  abarged 
arltb,  boiwhiah  aba  poaitivtely  denied  aref  la 
bylFO  iaada  uaa  af)  iai  aaymg,  ^'  She  aboald  bo 
glad  to  aea  the  pnaener  go  op  the  ladde^  and 
awiag/'-^TbOy  first  oallad  Ann  Jamea;  aba 
awora  to  the  axpreaaiooi  andaald,  It  waa  after 
Mim  Blandy  waa  aant  to  OMbrd  gaol.  The 
pOKt  witnaaa,  Mary  Baakai  who,  at  firat»  did 
not  remeoaber  tba  ooorersatian,  aadf  at  laat,  did 
nat  remember  who  weia  preaeot^  mid  (upon 
being  naked  ahoat  tba  time)  that  aba  waa  auia 
tba  aenreraaliQB  happened  upon  the  TlHiraday 
nigbt  on  wbieb  Mr.  Biandy  waa  opeaad,  aad 
duriag  tba  time  that  Miw  Bkady  waaki  the 
bodaa.  Tbaaa  two  witoasats,  therefore,  gramly 
aontradiet  one  aoatber}  oenaaqaently  oaght 
not  U  take  away  tha  credit  of  Bliaabetb  Bia^ 
iield«  And  let  me  obaerre^  that  Bliaabath 
Biafield  proved  nothing  (besklea  aome  lew  ex* 
pvesMona  used  bv  Mim  Blandy),  but  wbiH  waa 
eooirmed  by  the  other  ooaid  serrani,  Suaan 
Qanoell. 

I  will,  ia  jualiae  to  the  piiaonar,  add  |wbat 
baa  already  been  obaerved  vy  Mr.  Ford)«  iAmI 
tba  priatiag  what  waa  gif  en  ia  ef  idenoe  bcfi»ra 
Iba  ouroaer^  drawing  odioua  oompariaeaa  be* 
tween  her  and  tiormer  parrieidea»  and  spraadiag 
acandalana  reperta  in  mgard  to  bar  maaaar  Sk 
damaaaiag  beraelf  m  priaan,  waa  a  ahamafal 
behaviour  towarda  ber»  aad  a  gram  o0enaa 
fgamat  pnbtia  juaiicaw   But  yaa,  |petilaiMMi| 
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of  aanaa,  aid  upon  your  oalba^  yoii 
will  therefore  iotallv  diaregard  whatever  yon 
bat  a  beard,  out  of  tnia  pbca.  You  are  awam 
to  give  a  true  veidiat  between  Ibe  king  and  tba 
prisoner  at  tbe  bar,  ncoordiog  to  tba  evidanoa 
now  kiid  before  yoot  ft  is  upon  thnt  we  (who 
appear  ler  tbe  puUn)  rail  our  <iaaiarf*--li;  upott 
tint  avklenee,  alio  appeara  to  be  inodosnly  in 
Gad'a  name  let  her  be  aoqpitted :  But  if,  apoa 
that  avidenea,  aba  appeara  to  be  sntlty,  I  «tt 
anra  yau  will  da  juatioa  m  tba  pmiciy  aad.a» 
quit  yonr  owa  conacieaaoa. 

PrtMNMr.  It  h  aaid,  I  gava  it  my  fiilkar 
ta  maba  htm  fond  of  ma.4-»*ThaffdHwaa  na  a^ 
onvon  far  tbm»— hot  ta  maka  bim  Hmd  af 
Craaataun. 

■ 

Mr*  Baron  Ligge,  Gentlamaii  of  tha  jury; 
Mary  Blandy,  thapiiioaar  at  tba  bar,  ataima 
indictad  before  yea  for  tba  nmrder  of  Franaia 
Bkmdy,  her  lata  father,  by  misiog  poiaon  in 
tea  and  waier<grual,  wMeb  aba  bad  prepared 
for  him.  Ta  which  ahe  baa  plaadad,  that  aba 
Il  NotOuilly. 

la  tbe  firat  place,  ganllemen,  I  would  taba 
Botksa  to  yon  af  a  aery  imarofer  aad  a  vary 
acandalooa  behaviour  towarda  the  priaoneri  by* 
certain  people,  who  base  taben^upon  thenmeUoi 
very  uajuatifiaUy  ta  pubKsb  la  print  wba^ 
they  call  depaaitient,  taJcen  before  tha  aoiapeiv 
in  rabition  to  tbia  vevv  affair,  which  ia  na# 
hvaoght  beibre  vou  ta  deteraakia.  1  hope  yaa« 
bare  not  aaen  taam ;  but  if  yau  have,  I  muA 
tell  yen,  aa  yen  are  man  af  aanaa  and  prabity, 
that  yau  aauat  dtvmt  yooraelvea  ef  aaary  pra^ 
jndiaa  that  eao  ariae  from  tbeaoe^  aad  attend 
merely  to  the  evidence  that  has  now  bean  glvet 
belbra  you  in  court,  which  I  aball  eadmtaur  la 
re|)eat  to  you,  aa  asactly  aa  I  am  able  after  aa 
great  a  length  af  examination. 

In  aupport  of  tba  indktment,  the  Connaal  for 
tbe  GrowB  have  oallad  a  great  number  of  wit* 
nemea.  In  order  to  eatawiab,  in  the  irat  plaaa^ 
tba  laet»  that  Mr.  Blandy  died  of  uaaaon,  tb^ 
begin  with  Dr.  Addinglea,  who  tella  yOn,  that 
be  did  attend  Mr.  Bkmdy  ia  hia  last  illnewt 
that  he  waafivalcaOed  in  upoa  Saturday  eva»» 
iag,  tba  lOlb  of  Angoat  laat ;  that  the  deaeaaad 
eamplanMd,  that  nfiar  drinking  aoma  watai^ 
gruel  on  Monday  nighty  tha  6tli  of  August,  ba 
perceived  a  grittmem  in  hia  mouth,  attended 
with  a  priemng  buramg,  eapeciall^p  about  bia 
toagna  aud  throat .;  that  be  bad  a  priokiag  and 
baming  ia  bia  atooaaob,  acoompaoifd  with  aick^ 
nam;  aprkyungand  gvifling  ia  bia  bowala; 
but  that  afkerwttda  ba  purged  and  vomited  a 
goad  deal,  wbiab  bad  leaaeaed  thoae  aymptoma 
nabad  aomplaiaad  af ;  that  on  Tneaday  oiffb^ 
tba  6tb  af  August,  ba  toak  OMre  grwd,  aad  bad 
uoaaaediataly  a  latarn  of  tba  aama  aymptom% 
but  BBOVe  aggravated  ;  that  be  bad  beaidea  bio* 
onpa,  cold  awaata,  great  an»etie4,  pricking  in 
etary  exteraal  aa  well  aa  internal  part  of  bia 
bady,  ubieb  be  oompaiad  to  ao  natay  oaedlaay 
darting  at  tha  aama  time  into  ollpfrt««fbim^t 
bat  tbe  daeiar  tella  ya«,  al  tba  time  he  aair 
bam,  he  anid  ba  ivia  om,  mMPyl  i»'b»  m»ati^ 
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tntusieni  pincbingi  io  bis  bowels,  whicb  the  ' 
4oct0r  theo  tmpoted  to  the  puri^ngs  sod  vo- 
■utifHpBy  for  he  bed  bad  some  bloody  stools ; 
that  he  imputed  the  sensatioos  upwards  to  the 
•fiimes  of  something  be  bad  taken  the  Monday 
4Hh1  Taesday  before;    that  he  inspected  the 
•sacis  affected,  and  found  his  tongius  swelled, 
zIhb  throat  ezooriatcd  and  a  little  swelled,  his 
Jips  dry,  and  pimples  on  them,  pimples  on  the 
liuide  ii  his  nostrils,  and  his  eyes  biood-shol ; 
(that  next  morninfr  he  examined  his  fundament 
mrbich  he  fimnd  sdrronnded  with  ulcers)  his 
Ipvise  ticmbM  and  intermitted*  his  breath  was 
anteriwpted  and  lahopoas,  his  complexion  yel* 
lowisb,  and  be  coald  not  with  the  greMtest 
difficulty  swallow  a  tea*spoonful  of  the  thin- 
nest liquid ;  that  he  then  adced  him,  if  he  had 
«iven  ofience  to:  any  pc^Mn  whatever.    His 
mnghter  the  prisoner  was  then  present,  and 
she  aaade  answer,  that  her  father  was  at  peace 
witkairthe  world,  and  all  the  world  with  bim. 
tHo'  then  asked,  if  be  bad  been  subject  to  this 
kind  of  complaint  before :    the  prnoner  said, 
<hat  he  was  subject  to  the  heart-  burn  and  cholic, 
•nd  she  supposed  this  would  go  off  as  it  used  to 
do ;  that  be  then  tokl  them,  that  he  suspected 
tiiat  by  some  means  or  other  be  had  taken 
poison :   to  which  the  deceased  replied,  be  did 
jMit  know  bnt  he  miffbt,  or  words  to  that  effect ; 
h«t  the  prisoner  said  it  was  impossible.    He  re- 
Somed  to  t isit  bim  on  SondSv  morning,  and 
loand  bim  something  reiieved  ;  that  he  had 
^ome  stools,  bat  none  bk>odTt  which  be  took 
Ibr  a  f  pasm  %   that  afterwards  Norton  the  apo- 
ibecary  ga?e  him  some  powder,  which,  be  said 
4ad  been- taken  oat  of  griwl»  which  the  de- 
«eued  had  drank  on  Monday  and  Tuesday ; 
4his  powder  he  examined  at  leisure,  and  belieres 
it  to  be  white  arsenic ;   that  the  same  morning 
m  ptHMr  was  put  into  his  bonds  by  one  of  the 
ioaids,  wliich  abe  said  bad  been  taken  oat  of 
the  fire,  and  which  she  caw  Miss  Bhmdy  throw 
in ;   ihece  was  a  supencriptibn  on  the  paper 
9*  powder  to  dean  the  pelihlea  ;*'  there  was  so 
iittle  of  it,  that  he  can't  say  positiroly  what  it 
vas,  batsaspectoittobeamenicjfbrbeputit 
ion  his  tongue,  and  it  felt  like  arsenic,  but  some 
Iramt  paper  mixed  with  it  had  disooloored  and 
ooftened  it.    He  tells  yoa,  that  on  Monday 
SBORiing  the   deceasedTwas  worse;    all  the 
^osptoros  returned,  and  hecomnlained  more  of 
Ims  fundament  than  before:  he  then  desuned  the 
ooiistance  of  some  skilAil  physician,  beoaasoho 
looked  upon  him  to  be  in  tbs  utmost  daofer, 
•nd  apprehended  this  affair  might  oome  hdms 
«  court  of  jodieatnref  he  aakcd  the  deceased, 
if  lie  really  thought  he  was  ooisoned  <  Io  whick 
h^  answered,  that  he  really  helieTed  so,  and 
Ihoaght  be  had  taken  it4iften,  beeafae  hie  teeth 
votted  faster  than  «MiaU   he  biul  Iraqucnt 
prickings  and  bamiags  in  Us  tongue  and  tbeoat* 
violent  heart^Nim  andfrequent  stools,  tbatcaiv 
ried  it  off  again  by  ^inacoonntable  fiu  of  Tomit* 
hi%  and  purging ;  that  ho  had  had  ihcoe  sy nip- 
ioms,espeoiaUy  after  ilia  daughter  had  received 
#|QiM»tWfpa«sb  fshhkg  fison  Mr.  Can* 


atouD..  He  then  asked  the  deeeised  who  h^ 
suspected  had  siven  the  poison lo him;  the 
tears  then  stood  in  his  eyes,  but  bo  forced  a 
smile,  and  aaid,  **  A  poor  lore- sick  girl  1  I  for^ 
give  her :  1  always  tnougbt  there  waa  mischief 
m  thoee  cursed  &otch  imbles." 

Or.  Lewis  came  that  eveoiar,  and  Mian 
Blandy  was  sent  into  her  chamber,  under  a 
guard,  and  all  papers  in  her  pocket,  and  all  in- 
struments with  which  she  might  hurt  herself^ 
or  any  other  peison,  and  her  keys,  were  taken 
from  her,  that  nothing  might  be  secreted  ;  for 
it  was  not  then  poUidy  known  that  Mr.  Blipdy 
was  poisoned,  and  they  thought  themselrea  ac* 
countable  for  her  fortb-commg.  On  Monday 
night  the  deceased  mended  ogoio>  ood  grew 
better  and  worse,  onaooountably,  as  long  aa  hn 
lived.  On  Toeaday  morning  every  thing  grow« 
log  worse,  he  benme  excessively  weaki 
rambled  in  bis  discourse,  and  grew  delirioiM, 
bad  odd  clammy  sweats,  short  cough,  and  n 
deep  way  of  fetching  his  breath  ;  and  he  ob» 
served,  upon  those  occasions,  that  an  ukxroiM 
mattOr  iasned  ftom  bis  fundament.  In  tim 
midst  of  all  this,  whenever  he  recovered  bin 
senses,  he  said  he  was  better,  and  seemed 
quite  serene,  and  tokl  bim,  he  thought  bimaelf 
like  a  man  bit  by  a  mad  dog.  **  1  should  he 
glad  to  drink,  but  I  can't  swallow."  About  noon 
bis  s|)eech  faltered  more  than  before ;  be  grew 
ghasily ;  waa  a  shocking  sight ;  and  md  a 
very  bad  night.  On  Wednesday  morning  he 
recovered  his  seuses  a  little,  and  said  he  would 
make  bis  will  in  a  few  days ;  but  soon  grew 
dehrioos  again,  snnk  every  minute,  and  Aeat 
two  in  the  afternoon  he  died. 

The  doctor  tells  you,  he  then  thought,  nad 
still  thinks,  that  he  died  of  poison  ;  that  he 
had  no  symptoms  while  he  lived^  nor  after  he 
was  dead,  but  what  are  common  m  people  wbe 
have  taken  white  arsenic.  He  then  read  aome 
obaorvations  which  he  had  made  on  the  an* 
pearances  of  his  body  after  he  was  dead  ;  tbt 
bia  back,  and  the  parte  be  lay  on,  were  livid  | 
the  fat  on  the  muscles  of  bis  Miy  waa  hiose  in 
texture,  and  approached  flaidity ;  the  muecler 
of  the  bdly  were  pale  and  inecid ;  the  oawl 
yellower  than  natural ;  the  side  next  the  stomach 
and  intestines  bniwnisb ;  the  heart  variegated 
with  purple  spots ;  there  was  no  water  in  the 
pericardium;  the  lungs  resembled  bladdera 
filled  with  air,  bhitted  with  black,  like  ink ;  the 
liver  and  spleen  were  discoloured,  and  the^ 
former  looked  as  if  it  had  been  boiled ;  a  atane 
waajbond  in  the  galNbladder;  the  bile  waa 
very  fluid,  and  of  a  dirty  ydlow  eolonr,  ia« 
dmiag  to  red ;  the  kidneye  were  stained  with 
livid  spots ;  the  stomach  and  bowels  were  ia* 
flated,  and  looked  as  if  they  had  been  pinched, 
and  blood  stagnated  in  the  membranct ;  they 
eonlained  slimy  bloody  froth  ;  their  ooota  were 
thin,  amooth  and  flabby;  the  inskle  of  the 
stomach  was  4|uite  smooth,  and,  ahom  the 
orifices,  inflamed,  and  appeared  stshhed  and 
wounded^  like  the  white  of  an  ^e  just  hraahed 
by  the  beards  of  baHey ;  that  there  waa  neap* 
jpoaiaace  tf  aay  ttatairai  decay  el  aU  hi  *^*~ 
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nd  therafbre  lie  hag  oo  drnaku  ni  his  dyioff  by 
poiaoSk ;  and  believea  that  pcNaon  to  have  Eaeo 
while  araaaic ;  ibat  the  deeaaaed  never  gave 
hiai  any  reaaon  why  he  look  the  same  aoit  of 
gmel  a  aaeood  time,  nor  did  he  ask  him.  He 
tella  you,  aa  to  the  powder  that  was  given  him 
bv  Norton,  he  made  lome  experimenta  with  it 
the  next  day,  and  aome  part  of  k  he  gave  to 
Mr.  King,  an  experienced  cbemiat  in  Reading, 
who,  upon  trial*  found  it  to  be  arsenic,  aa  be 
told  him ;  thai  be  twice  bad  powder  from  Nor- 
ton; and  that  what  he  had  the  second  time  he 
kept  entirely  in  his  own  custody,  and  made  ex- 
perimenta with  it  a  month  anerwards;  that 
be  never  was  out  of  the  room,  while  thoae  ex- 
periments were  making,  and  he  observed  them 
tp  tally  exactly  with  other  arsenic  which  he  tried 
aittbeaaane  time.  1  need  not  mia-apend  your  time 
in  repealing  the  several  experimenta  which 
the  doctor  has  tokl  yon  he  made  of  it ;  he  baa 
been  very  minuto  and  narticular,  in  his  account 
of  them ;  and,  upon  the  whole,  coacludea  the 
•ame  to  have  been  arsenic. 

Dr.  Lewia,  the  otb«r  phyaiciaD,  who  baa 
likewise  been  aworn,  alood  by  all  the  while,  and 
confirms  Dr.  Addington'a  evidenoe ;  tells  you 
be  observed  the  same  symptoms,  and  givea  it 
absolntely  aa  bia  opinion,  that  Mr.  Blandy  died 
by  poison,  of  which  he  baa  not  tbe  leaat  doubt. 
The  next  witoesa  that  is  called  on  the  part  of^ 
the  crown  is  Beejamiu  Norton,  who  is  an  apo- 
thecal^  at  Henley ;  be  tells  you,  he  was  sent 
ier  to  Mrs.  Moun toner's  in  Henley,  on  Thurs- 
day morning,  the  0th  of  August;  that  there 
waa  a  pan  btougbt  thither  by  Susan  Gun- 
nel I,  Mr.  Blandy 'a  maid-aervant,  with  some 
wator-gmel  in  it;  that  he  was  asked,  what 
that  powder  was  in  the  bottom  of  tbe  pan: 
to  which  be  replied,  That  it  was  impossible 
to  say,  whilst  it  waa  wet  in  the  gruel,  but 
that  he  would  toke  it  eut ;  that  accordingly 
be  did  take  it  out,  and  laid  it  upon  paper, 
and  gave  it  to  Mr^i.  Mouoteuey*  to  keep, 
which  abe  did  till  tlie  Sunday  following,  when 
it  waa  delivered  to  him,  and  be  shewed  it  to 
Doctor  Addingtoo,  to  whom  he  gave  some  of 
it  twice,  and,  by  the  experiment  made  upon  it 
with  a  hot  poker,  he  apprehended  it  to  be  of  tbe 
^rseoic  kind;  that  tbe  powder  he  ^ave  Dr. 
Addington  was  tbe  same  tliat  he  received  from 
Mrs.  «Monnlenev ;  that  he  has  some  of  it  otill 
by  him,  which  be  now  produces  in  court.  He 
toils  yon,  tiMit  he  waa -sent  for  to  Mr.  Blandy  on 
Tuesday  tlie  6tli  of  August ;  that  he  waa  very 
lU,  as  ne  imagined,  of  the  cholic,  and  com- 
plained of  a  violeut  pain  in  his  atomach,  at- 
tended with  reaching  and  purging,  and  swelling 
of  the  bowels;  that  he  took  phyaiG  on  Wednes- 
day morning,  for  which  he  found  himself 
lietter:  that  on  Thursday  he  went  there  in  tbe 
morning,  but  did  not  then  iee  him,  but  went 
again  about  twelve  o'clock,  and  then  saw  him ; 
he  desired  to  have  more  physic,  which  he  sent 
Ipim  to  take  on  tbe  Friday  morning;  that  he  baa 
been  used  toattend  Mr.  Blandy,  but  that  he  never 
aaw  him  thua  eut  of  order ;  that  tbe  last  ill- 
4aMi  that  he  had  had  waa  thirteen  BM^nths  before^ 


He  tella  >!»,  that  h'ehaa  hakrdthepntoae^eay, 
that  abe  had  hcird  OMiaic  in  the  house,  whiolK 
portended  something,  and  that  Cranstonn^  had 
aeen  lier  father's  apnarition;  and  tliis  waa 
some  months  before  ner  father's  death;  be 
saya,  that  he  can't  tell  who  it  was  sent  fee  him» 
but  that,  when  he  came,  be  found  Mr.  Blandy 
and  the  prisoner  together;  that  be  naked,  if  bw 
hail  eat  any  thin^  that  had  disagrasd  with  him  ; 
to  which  the  prisoner  made  answer,  nothing- 
that  she  knew  of,  except  eome  peaa  on  the  Sa* 
tnrday  night  before :  That,  at  tha  time^  iiw 
did  not  apprehend  any  thing  of  poiaon,  nor  tli4 
Mr.  Bfaindy  mention  any  thing  of  taking  th« 
groel  to  him :  That  on  Saturday  tbe  |iriseaar. 
deaired  he  would  teke  care  of  ber  father,  and, 
if  there  were  any  danger,  call  for  help.;  hm 
told  her,  be  thoaght  he  waa  in  great  danger  ; 
and  then  abe  beggeil  Dr.  Addington  mi|^t  be 
sent  for.  Mr.  Blandy  himself  would  have  de« 
ferred  it  till  the  next  day,  butahe,  netsrilhstobd* 
ing,  sent  for  him  immediately :  He  Ulla  yeu« 
that  aa  to  the  powder  he  fooad  it  to  be  gritty^ 
and  bad  no  email ;  at  first  be  could  not  tett 
what  it  was,  till  he  took  notice  of  the  old  we^ 
man's  aymptooM  to  be  the  saaM  em  Mr« 
Blandy 's;  tlien  he  suspecM  fo«il  pl«y«  *^ 
from  what  he  heard  in  the  Ihasily^  aaapaclwl 
Miss  Blandy. 

Mra.  Meunteaey  is  then  called,  whe, telle 
you,  that  abe  remembers  Susan  Gunndl  bringn 
ing  a  pan  to  her  house,  with  water-gmel,  aiM 
powder  at  tbe.bottom  of  it,  on  Thoraday  ;  thai 
she  sent  for  Norton  the  apothecary,  who  took 
the  powder  out,  and  laid  it  on  white  paper, 
which  he  gave  to  her  to  keep  tiH  it  was  called 
for ;  that  she  locked  it  up,  and  delivered  the 
same  to  Norton  on  tbe  Sunday  folbWing :  abe 
teUs  you,  that  the  prisoner  always  behaved 
dutifully  to  her  father,  as  far  as  ever  she  saw, 
when  in  bia  presence ;  that  she  did  not  mention 
the  paper  left  with  her  to  any  body,  till  it  was 
fetohed  away  on  Sunday  morning,  the  11th  off 
August;  that  she  was  not  at  Mr.  Blandy 'a  ia 
that  time,  and  neither  saw  him,  nor  the  pri* 
soner ;  but  slie  waa  there  oa  the  Suadajr  affterK 
noon,  though  she  did  not  then  mentiott  any 
thing  of  it. 

The  next  wimesa  ia  Susan  Ounnell,  whe 
tellB  you,  that  she  carried  the  pan  of  waters 
gruel  to  Mra.  Mountoney'sfrom  Mr.  Blendy*a» 
which  had  been  made  athis  house,  the  Sunilayt 
se'nnight  before  hb  death,  by  heraelf ;  thai 
she  set  it  in  the  common  pantry,  where  all  the 
family  used  to  go,  and  observed  nobody  to  be 
busy  there  afkrwards ;  but  on  Monday  the 
prisoner  told  her  she  bad  been  stirring  her 
papa's  water-gruel,  and  eathig  the  oalaseal 
out  of  the  bottom ;  that  abe  gave  him  a  half« 
pint  mug  of  it  that  Monday  night,  before  he 
went  to  bed;  that  she  saw. the  prisoner  take 
the  tee- spoon  that  was  in  the  mug,  stir  it  about* 
and  then  put  her  fineers  to  the  spoon,  and  rub 
them  together,  and  then  he  drank' some  part  eC 
it;  that  on  Tuesday  morning  abe  did  not  see 
him  when  first  he  came  down  atoira,  and  tb9 
first  time  fhe  saw  him  waa  between  nine  and 


insi 
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Urn  o^BlMk,  whM  Mm  Uuidy  tod  li 
tigitlber )  tbtt  be  tiwii  wui  Ira  was  not  ««ll, 
«Bd gniiig  to  lieiiMrD ;  tbH  no  Tvm^y  even- 
ing Robert  HoroMB  bMborwoim  her  Mooter 
ootnewoiorgrae^  ft>rbe  woofn  bootefiiroap- 
per;'  tbot  ohe wormed  him  oome «f  the uno, 
wbioh  Mioo  Maody  earned  mto  the  pvioiir, 
■nd'  obe  hdioveo  be  eat  ef  it,  ior  thero  woo 
aboni  balf  left  in  the  meming;  that  ohe  met 
bim  that  vight,  aftor  the  water-gfrael,  ao  he 
waa  f  dog  ap  to  hod  ;  ao  aoou  as  he  got  inia 
•he  room,  he  caMed  for  a  boaon  to  feach,  and 
ieemed  to  he  Tory'  oieh,  by  feaebing  oeoeral 
timet;  the  next  Monmg,  about  oix  o'dock, 
ohe  eanrteo  him  op  his  pbyoie,  when  he  told 
her  he  had  had  a  pivtttr  |poad  night,  and  woo 
hottffj  but  he  had  «<ontted  iothe  night,  aoobe 
jndgaa  by  the  haoen,  which  ohe  had  left  elean, 
and  OQw  tbea  aboni  half  4qH;  that  on  Wed- 
neodajr  the  prisoner  came  into  the  kitohen, 
and  nid  to  her,  that  ao  her  maotar  had  token 
phykie,  hh  atigbt  namt  walor<gmel,  tboieforo 
oho  might  gif  e  Mai  the  same  again,  and  not 
iMTehcr  wofi:  to  make  ftiesb,  ao  ohe  woo  buoy 
ieoniOf^;  00  which  ohe  answerod,  that  it  wao 
otrite,  ittbarewaoeuooffbef  it;  that  it  would 
abttakemiidhtiaie,  and  ohe  woald  make  A«oh, 
end  iotiaawlingty  «d  ao ;  tbat  olie  had  the  esun- 
ing  before  taken  up  the  pan,  and  Mifced  the 
tilM,«iid  thought  it  otale,  bet  woe  now  willing 
to  taaleit  affain  ;  tliat  ohe  pat  the  fan  to  her 
iMntb,  and  drank  aome  of  it,  and  then  ehoit  rod 
eaiiie  whitenaio  at  the  bettem,  and  teki  Betty 
Siniehi,  that  olwnfeeroaw  any  oatmaaloet- 
f lement  ao  whhe  baforo,  iv4iereupon  Betty  Bio- 
ieid  looked  ot  it,  and  said,  Ootmaal  this!  I 
think  it  hMko  ao  whilo  ao  flour ;  ohe  then  took 
it  out  of  dnara^  whotio  there  wao  mere  light, 
iM  poltiag  her  finger  to  the  bollom  ef  Hie 
vw^  ftnnd  it  gritty ;  upon  wbtoh  ohe  reeOl- 
loaled,  tbat  'i^  had  heard  that  poison  was 
nMte  and  (frilty,  whidi  made  her  fbar  this 
inie'hthe  poison;  ohe  tberelhre  looked  it  np  in 
a  chM^r,  end  on  ThuMday  momhig  earned  it  to 
Mie.  MaunteDcjf^,  whero  Mr.  |ii«Hon  aaw  it. 
Sheaelfo  fo«,  tbatotbont  whc  weein  haibie  Mr. 
BImidy'a  death,  i*e  waanot  aery  well  heraelf, 
and  Miso  Blandy  then  asked  her  what  wao  the 
mrhtter  with  her,  nnd  what  Ohe  had  cat  or 
dmnh;  to  wbioh  ohe  answered.  That  ifhe 
knew  net  what  ailed  'heis  h«t  ohe  had  taken 
aoAiag  more  than  the  rest  of  the  flimfly ; 
•poto  whieh  Ihe  prisoner  said  to  her,  <•  Snoao, 
hare  yon  eat 'any  wntev-gmelf  for  1  am  told  it 
hnrto  me,  and  may  tiurt  you."  To  whioh  obe 
■nawiwd,  «<  Madam,  it  oannet  aflbot  me,  ihr  I 
hate  eat  none;*'  6be  then  mentions  a  cenver- 
oatim,  tbat  Betty  Btn«ekl  tohi  her  ohe  Imd 
wMi  the  pHsoner  on  the  same  stiljeet ;  but  that 

2a  wfN  hear  iVom  Betty  Bialield  heroelf 
e  then  tolls  yoq^  that  on  the  Wednesday 
neming,  after  ohe  had  gi? »  her  mooter  bte 
physie,  she  aaw  Ann  Baamet  the  char-woman; 
aad  aald  to  her,  ««  Bame,  yon  used  to  belbnd 
'«f '  waler*gnsel,  heraNi  a  tine  nwss  for  ^ou,' 
wliieh  my  master  left  toot  night  ;*'  andth'ei^ 
ipen  wanted  it,  and  gafe  fiiicri  that  «e 


TridijfMkfy  Slmdy.  \  [  I  Hft 

vfoman  ont  down  eamhencb  ii  theiitbhen,  sm# 
drank  aome  of  it,  htit  sot  aii ;  and  aaid  the 
beaae  aoselt  ef  phyoic,  aald  every  thmg  taatad 
of  jAyeie,  and  4le  maotge  ont  nnd  rMh  be* 
fore  she  oanld  ftaioh  it ;  that  ihe  w««it  oot  to 
the  waoh-henoe,  as  stiOhelitroo ;  that  in  about 
half  an  hoar  ohe  finHowed  lier,  and  tfami  #Mind 
her  in  the  -necessary^haaae  reaehing,  and,  an 
she  asid,  pwgnig  ;  that  the  old  woman  stayed 
there  an  hoar  and  a  half)  daring  which  ttme 
she  weal  freqoently  to  her,  and  carried  her  anr* 
feit-ivotpr  \  ahe  said  ohe  was  oe  better,  and  de^ 
aired  oome  lair  water ;  upon  that  obe  persandc4 
her  to  oome  into  the  tieoie ;  hot  she  oaid  ohe 
wao  not  able  whheot  help ;  that  then  ohe  led 
her  in,  and  pot  her  in  a  dwir  by  the  fire, 
niieve  the  oougMng  and  reaohiiig  eootinuad  ; 
that  she  stayed  tn  the  houaemboiitlialf  an  hoar, 
and  ffVew  worse ;  end  she  thought  her  in  -a  iit, 
or  eeizcd  with  death;  that  about  onoa  ef  thm 
(4oek  Ihot  memiog,  she  went  op  to  MiaO' 
BItfiidy,  and  neaaaioted  her,  that  her  liame 
had  been  very  ill,  and  coniplainod  tbat  the 
smell  ol'  physic  had  made  her  sick,  tml  at  tie 
oanie  time  te4d  her,  timl  she  hod  eat  nsahing 
but  a  little  of  her  master's  water-grael,  whieh 
eouM  not  hart  her ;  lo  ^tob  the  pHsooer  oaid, 
'Mhatshewas  glad^ha  wao  nii4  below  etaira, 
forehe  ohonid  have  heenidiooked  to  faanw  oeeti 
her  poor  dame  oo  141."  'Bbe  teMo  yea,  that 
someihneo  the  priaoner  talhad  eftcli<mBu4y  id?* 
btiT  tother,  and  at  other  times  lait  osiddlmg, 
and  called  him  an  eld  rlHain  for  naing  an  enfy 
child  so.  Sometimes -she  wtAed  Ihr  Ida  toi^ 
lift,  and  aomettmes  (hr  'his  4oath  :  and  wooM 
ofWn  say,  *<  Ihat  ahe  waa  fory  anktrard  ;  and 
that  if  her  father  was  d^d,  ahe  wauld  go  to 
Seotland,  and  tire  with  lad^  Cranstoon.*'  That 
by  her  AitherS  eonstituiien  he  'miglit  Itva 
twenty  yeara;  but  aametimeo  would  any.  ahe 
did  net  tntnk  he  looked  so  welt.  Bhe  remem- 
bers Dr.  Addington  bemg  oent  for  on  Batorday 
orening;  dhd  tells  yoii,  that  the  prifloner  wae 
not  debarred  going  into  her  father'o  room  tiH 
Sanday  nigh^  when  Mr.  Norton  brought  her 
down  with  him,  and  told  thio  wimooo  ^  to 
oaflbr  any  person  to  go  into  her  master*aiaani, 
eicept  heroelf,  who  tooked  -after  htm.  Thai 
about  ten  of  the  dock,  on  Mondsy  mOtwing, 
the  prisoner  came  into,  the  room  alHlr  Mv.  Nor> 
ton;  that  ohe  then  fbll  en  her  knees  ^  h«p 
fhther,  and  said,  "  fitfr,  botdsh  me  wliere  yoti 

e^ase,  do  with  me  what  Tou  pleaae^  ao  yon  4m 
t  forgive  me ;  and  ao  wr  Uranstoon,  1  wiH 
nererseelHm,  siieafc  tobtOi,  or  write  to  faioi 
more,  aa  long  as  1  Kre,  if  you  willforgtretne;'*' 
To  which  the  deceased  made  answer,  *>*  1  lhe> 
grre  thee,  my  dear,  and  I  hope  God  will  Ibr-' 
gtre  thee ;  bat  tliee  ohouldot  nara  eenolde»rt 
Setter,  before  Ibee  attem^edst  any  -thing 
against  thy  father ;  thee  ibouklst  have  con* 
aidered  I  wao  thy  own  lather :"  That  iht 
prioouer  then  oaid,  *^  0^,  aa  to  year  4ll- 
neas  I  am  •entirefr  innocent:'*  T»  trMdh 
the  witness  repliedf,  **  Mddam,  I  hdtefa  yeo 
most  not  aay  you  ai«  eertin^  hmoeoat;  Ihr' 
me  fOwacT  mi  m  wm  waiar*giwci|  *  aoa  tow 
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sack  lMiid«,  «4Mt  Ihey  miMl%ef  nMidy  pro^e- 
•d.**  Tin  witorM  tbeo  lold  her,  ttiiHalw  Miev- 
«i«he  bad  hertelf  taken,  tt^tfnt  sin  ^veektMore, 
a  data  in  tea,  ttmit  t^aa  f  rafarad  tbr  bar  abater: 
T«  fiMili  the  pHaoner  «aawaved,  **  i  have  pirt 
■•  powder  in  lea,  1  have  put  powder  im  leater* 
gruel  ^  ir  you  have  reoeiirad  «oy  iajwry,  i  am 
aiHirMy  fMnoeent ;  It  wat  gif<eii  me  with  ano- 
ther intent  ,**  'Hat  deceased  bearm^  this, 
ttimed  4]>mseir  in  Ma  bed,  and  aaid,  "  Ob, 
siKdt  a  riHatn!  Coonre  t*  my  beuae,  eat  of 
tlia  ^t  and  drink  of  the  best  tny  house  could 
alford,  sbontd  take  «fray  my  )ite,  and  ram  my 
dan^htef.  Ohf,  wy  dear,  thee  mnaC  bate 
th^  1MB ;  tbt-e  muift  hate  the  greiiod  be 
goea  oo ;  tbee  can'at  not  help  it  :*'  That  the 
prisoner  rtpbed,  ^9ir,  yonr  tendemeaato  roe 
n  tike  a^word  lo  rav  heart:  every  word  yoa 
aay  is  like  awerda  pfercmg  my  heart,  iiraeh 
woasethan  if  yoa  were  to  be  over  ao  an^rry  $ 
1  n»tisf  dowB*OB«y  kneea,  and  boffyou  wM 
■of  corae  me."  To  wfaieh  her  fhther  aoswered, 
**  I  cmve  thee,  my  dear  1  how  ahouMat  tbtok 
1  could  corse  Ihee !  No ;  I  bleaa  thee,  aod 
hope  Gad  will  Mesb  thee,  and  amend  thy  life. 
I>o,  my  dear,  g«  o«rt  of  rtieroom ;  say  no  mora, 
lest  thee  ahouldst  aay  anv  thing  to  ibv  own 
prgddiee:  Goto  thy  uneie  Stefens,  talce  hrm 
t^r  thy  friend :  Poor  man !  i  am  aorry  ibr 
bim.*'  And  timt  than  the  prtspner  went  di- 
rectly out  of  the  room.  This  ti  itneaa  forlher 
lolls  yon,  that  on  the  l^turday  before,  she  waa 
in  the  kitchen  about  twelve  oVlodc  at  noon, 
when  thepriaoner  having  wrote  the  dffootioo 
of  a  letter  to  her  oncte'8tevena,  and  going  to 
the  4ire  to  dry  it,  abe  observed  her  put  a  paper 
or  two  into  the  fire,  and  saw  her  thrnst  them 
down  with  a  atiek ;  that  Elisabeth  Bhifield 
then  pntthig  some  fVesh  coals  on,  she  bcMievea 
kept  the  pape;r  from  being  consumed;  soon 
atfier  wbfdi  l!lie  prisoner  lell  fire  kitchen,  and 
ihe  herself  acquainteil  Betty  BinfleM  tljat  the 
pi'iaoBcr  had  been  homing* something;  that 
Belty  Binfleld  artked  where ;   and  the  witness 

K'nted  to  the  comer  dP  the  grate ;  whereupon 
tty  Bhifidd  moved  a  large  coal,  and  took 
•at  a  paper,  and  gave  it  to  her ;  that  it  was  a 
•tnall  piece  of  paper,  with  writing  upon  it, 
11B.  "^The  powder  to  dean  the  pebbles,"  to 
the  heU  of  her  remembrance.  Slie  did  not 
read  it  herself,  but  Betty  BInfielddid,  and  told 
her  what  hwas;  that  about  11  or  12  o'clock 
that  night  abe  delivered  this  paper  to  fietty 
BinfieM  again,  but  It  had  never  been*  out  of 
her  pocket  till  that  time.  She  tells  you,  that 
IJIsfore  this,  upon  the  same  Saturday  morning, 
abe  had  been  in  her  master's  room  about  7 
o'ch)ck,  to  carry  him  aomcthtng  to  drink,  and 
when  he  had  drank  k,  she  said  to  him,  *'  Sir, 
I  have  aometMng  to  communicate  to  you, 
which  nearly  conoema  your  health  and  your 
Ihmily  ;  I  believe  you  have  got  something  in 
your  -waterHB^ruel  that  1  am  afraid  has  hurt 
joo,  and  1  believe  Miss  Blandy  put  It  in,  by 
ereotninginto  the  wash-house  on  Hfooday, 
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dod  •Mrymg,  that  the  had  been  atirriog  her  '  in  the  'tfpring,  belbre  her  master's  death,  and  » 


papa's  w«leV'fr«ie1,  and  fathtg  the'oBlii#a1  ool 
of  H:"  UpoQ  which  he-said,  «•  1  find  I  hav^ 
something  oat  right,  my  head  4s  not  right  ^ 
it  used  to  he,  nor  has  been  ia^  aome  tmie;^ 
This  Wittieaa  told  him,  thM  she  had  found  ai 
powder  IB  the  pan;  npon  whfch  he  Hotd  to  her,* 
**  Boat  thee  know  any  thhigof  this  powder  F 
didat  thee  ever  tee  any  cif  it  r**  To  which  sliit 
oBaweved,  **  No,  nmie  but  what  abe  saw  in  the 
water-grael ;"  hethen  asked  her,  ••  Boat  knoi^ 
where  she  had  this  powder,  or  canst  glueos  P" 
To  which  abe  replied,  **  I  cannot  i^ness  anjp 
where,  oiraept  from  Mr.  Cranstoun ;  my  rea- 
son to  suspect  that  is,  Miss  Blandy  has  hitely 
had  letters  ofrener  than  tisual :"  tier  master 
then  aaid,  "  Now  you  mention  it,  I  Kmemrber, 
wtien  he  was  ai  my  hunse,  he  talked  ^  % 
paftioalar  poison  they  had  in  his  coontry^ 
Oh !  that  villain !  that  ever  he  came  into  my 
bOBae.*'  She  Hfcewiae  told  him,  that  she  hatf 
shewn  the  powder  to  Mr.  Norton,  hut  he  coqkt 
not  teN  what  it  was,  as  it  was  wet ;  bnt  what* 
ever  it  waa,  it  ought  not  to  he  there;  her 
master  expressed  some  sorprize,  and  said, 
*«  Mr.  Norton  not  know!    that's  strange!   « 

Krsoir  so  much  used  to  drags."  She  told  hfrn. 
r.  Norton  thought  it  would  be  proper  for 
him  (her  fhther)  to  seixe  her  pockets,  with  her 
keys  and  papera.  To  which  he  said,  **  1  can^ 
not  do  it;  I  catinot  cliock  her  so  much.  But 
canst  not  thee  take  out  a  letter  or  two,  which 
she  may  think  she  has  dropped  by  chanoe  f " 
Ttie  witness  told  him,  '*  No,  Sir,  I  have  no 
right,  abe  Is  yoiir  dauf^hter ;  you  may  do  it, 
and  nobody  else.*'  She  tells  yon,  she  cannot 
say  how  long  before  this  it  was,  that  Ann  Em- 
met had  been  sicfk  with  the  tea;  that  Miai 
Blandy  then  sent  her  whey  and  broth,  a  quart 
or  three  pints  at  a  time,  once  a  day,  or  everf 
other  day  ;  that  slie  herself  once  drank  a  dish 
of  tea  on  a'Sunday  mornin|i^,  outof  her  master'a 
di$h,  which  was'  not  well  ri^lislied,  and  she 
thooght  somebody  hadheen  takin;;  salts  in  that 
cnp ;  and  this  was  about  six  weeks  and  thred 
days  befbre  her  master's  death  ;  that  she  found 
no  ill  efiect  from  it  trll  after  dinner  that  day  i 
she  had  then  a  barduess  at  her  stomach,  which 
^10  apprehended  was  from  eating  plentifully 
of  beans  at  dinner ;  that  afterwards  the  seemeif 
to  have  aome  indifi^estioo,  and  bad  a  remarkable 
trembling  npon  her;  that  she  had  no  other 
aymptoms  for  three  day  a,  bnt  aflerwards,  for 
abont  three  days  more,  she  was  troubled 
with  a  reaching  every  moming.  She  says, 
tht  tasted  the  water-gruel  twice ;  once 
on  the  Tuesday  when  she  was  mixing  it  fbr 
her  master,  and  again  on  the  Wednesday,  bnt 
found  no  remarkable  disorder  till  abont  two 
o'clock  on  the  IVcdnesday  morning  before  her 
master's  death,  when  she  was  seized  with  con- 
volsions.  She  says,  that  her  throat  continued 
troublesome  for  six  or  seven  weeks  after  she 
had  drank  the  tea,  and  continued  ill  for  three 
weeks  after  her  master's  death ;  abe  reroem« 
hers  once  that  the  prisoner  bad  a  large  box  of 
linen  and  aome  pebbles  from  Mr.  Uranstoon, 


1179} 


25GBORGE  U. 


7ml « 


^N^VSyy 


[tl89 


tmall  bavof  Seoiob  pebUts  afWrwavfc,  dboiit 
Uiree  noDlbs  before  bis  deatb  $  tbal  the  pri- 
soner shewed  the  pebbles  to  many  ef  her  ec- 
^aiotsnoe,  but  the  witoess  never  heard  of 
powder  lo  clesp  them;  she  tells  yoa^  that 
abovt  a  year  before  his  deaths  her  master  had 
m  cold,  but  she  does  not  remembet  he  was  so 
ill  as  to  send  for  the  a|»othecarv :  ihat  be  used. 
io  be  equally  oomplaioing  of  the  grafel,  gout, 
and  heart  burn  for  twelve  years}  knows  no- 
thing particular  of  any  ooasplaint  but  the 
iHNtft-burny  and  that  be  mtty  have  complained 
of  all  the  time  she  has  lived  in  the  liouse  ;  but 
she  is  not  positive. 

■  She  says,  the  piisoner^s  behaviour  to  her 
father,  in  general,  seemed  to  be  dutiful,  but  she 
Used  undutiful  expressions  in  her  passions; 
that  there  had  been  no  conversation  between 
ber  master  and  the  prisoner,  before  her  asking 
forgiveness,  but  a  message  sent  by  him  to  her, 
that  be  was  willing  to  forgive  her,  if  she  would 
bring  that  villain  to  justice  ^  in  all  he  said  af- 
terwards, he  seemed  to  speak  of  his  daughter, 
as  if  be  believed  her  innocent  of  any  intention 
io  hurt  him,  and  looked  on  Cranstoun  as  the 
first  mover  and  contriver  of  all,  and  bad  said, 
'*  Poor  unfortunate  girl !  that  ever  she  should 
be  led  awav  by  such  a  villain  to  do  such  a 
diing  !'*  She  Mlieves  he  thought  his  daughter 
unacquainted  with  the  effects  of  the  powder; 
that  the  prisoner,  during  bis  illness,  kept  him 
company,  and  directed  every  thing  lor  nim  as 
for  herself;  the  prisoner  knew  her  father  was 
ill  on  Monday  and  Tuesday  niffhts,  but  won't 
take  upon  her  to  say,  that  she  knew  what  waa 
the  cause  of  it ;  but  she  knew  that  thechar- 
.  woman  had  been  ill  on  the  Wednesday  morn- 
ing, before  she  told  the  witness  that  the  old 
vater-gruel  would  serve  for  her  ftther. 

The  next  witness  is  Elizabeth  Biofield,  who 
tells  you,  that  she  was  a  servant  to  the  deceased 
almost  three  years  before  his  death ;  that  he 
first  complained  of  unusual  pains  and  prick- 
ings, about  a  fortnight  before  bis  death ;  that 
she  has  often  heard  the  prisoner  mention  walk- 
ings, and  music,  that  she  had  beard  in  the 
bouse ;  tliat  she  thought  it  to  be  her  mother  ; 
and  three  quarters  of  a  year  before  her  master's 
death,  the  prisoner  told  her  that  the  music  pre- 
saged his  death,  and  continued  talking  in  the 
same  way  to  the  time  of  it ;  that  she  has  often 
heard  her  say,  he  would  die  before  October; 
that  the  prisoner  told  her,  that  Mr.  Cranstoun 
had  informed  her,  that  a  famous  woman,  one 
Mrs.  Morgan,  who  lived  in  Scotland,  or  lion- 
doo,  but  which  ihe  witness  cannot  say,  had 
said  so ;  that  the  prisoner  used  to  appear  glad 
^ben  she  spoke  of  the  prospect  of  her  father's 
death,  for  that  then  she  should  be  released 
Irom  all  her  fatigues,  and  be  happy.  She  tells 
you,  she  heard  the  prisoner  sav,  that  her  fa- 
ther complaine«l  of  a  ball  of  fire  in  his  guts, 
before  the  Monday  on  which  he  took  the  water- 

Srnei ;  she  tells  you,  that  she  remembers  that 
nn  JEinmet,  the  char-woman,  was  ill  about 
five  or  six  weeks  before  this  time,  and  that  the 
ijirisoner  ordered  her  white- wine  whey  and 


broth;  tbet  eke  herself  nsada  the  bnib  two  or 
three  times,  two  sniMrta  at  a  lime;  eheaays, 
that  on  Satuiday,  the  10th  of  August,  the  neper 
was  taken  out  of  the  fire  by  herKlf,  .which  she 
looks  upon,  and  says,  she  really  betievea  it  to 
be  the  same  which  she  gave  to  hosao  GumieU^ 
had  again  firom  her,  and  then  delivered  to  Dr* 
AddtngtOB  and  Mr.  Norton.  She  tells  yuu,  that 
when  Susan  Gutmell  was  ill,  the  pnaoner  naked 
this  witness,  "  If  Susan  had  taken  any  of  her 
father's  water-gruel ;"  and  upop  her  aoswer- 
ing,  '*  Not  that  1  know,"  the  prisoner  sak!, 
*<  If  she  does,  she  may  do  for  beraelf,  oaay  i 
tellyou :"  with  this  conversatioB  she  aoqmmit* 
ed  Susan  Gnnnell  about  a  month  or  six  weeks  be- 
fore her  master's  death,  in  which  particular  she 
is  confirmed  by  Susan  Gunnell.  She  says  fur- 
ther, thai  she  heard  the  prisoner  say,  **  Who 
would  grudge  to  send  an  old  lather  to  hell  for 
10,000/.  ?"  And  this  she  introduced  b^  talk- 
ing of  young  girls  being  kept  out  ef  their  for* 
tones.  She  has  heard  the  prisoner  ofleu  corse 
her  father,  and  call  him  rascal  and  villain  ;  she 
says,  that  Mr.  Cranstoun  bad  bees  at  her 
ntisster's  about  three  quartern  of  a  year  before 
his  death,  and  she  believes  her  master  did  net 
approve  of  his  being  so  much  with  his  dnugh- 
ter,  as  she  judged  by  bis  temper  ;  but  she  &e» 
not  believe  he  debarred  bis  daughter  from 
keeping  him  company.  She  sa3rs,  that  upon 
Saturday,  the  10th  of  Augost,  slie  was  iu  the 
kitchen  when  her  master  waa  ahaving,  and  the 

Krisoiier  was  there;  and  her  master  aaid  be 
ad  once  like  to  have  been  poisoned  at  a  pub- 
lic house;  to  which  the  prisoner  answered. 
That  she  reoBembered  it  very  well :  her  master 
said,  that  one  of  the  company  died  imme- 
diately, the  other  is  imiw  dead,  but  it  is  my  fbr- 
toue  to  be  poisoned  at  last ;  and  then  looked 
hard  at  the  prisoner,  who  appeared  in  great 
confusion,  and  seemed  all  iu  a  tremble;  her 
master  said  further,  that  it  was  white  nrseoie 
that  was  put  into  their  wine.  This  witness 
then  tells  you,  that  she  sat  up  with  the  prieener 
the  night  her  lather  died,  till  three  o'clock,  but 
the  prisoner  went  to  bed  about  one;  that  they  had 
no  oiscoorse  at  all  of  her  lather ;  but  the  prisoner 
asked  her  if  she  would  go  away  with  her,  and 
offered,  if  she  would  go  to  the  Bell,  or  the 
lion*,  and  hire  a  post-chaise,  she  would  give 
her  fifteen  guiness  at  getting  into  the  chaise, 
and  ten  guineas  more  when  they  got  to  Lon- 
don ;  that  on  the  witness  refusing  to  comply 
with  this  request,  the  prisoner  burst  into  a 
laughter,  and  ssid  she  was  only  joking.  She 
tellsyon  further,  that  she  heard  the  prisoner 
tell  Dr.  Addington  that  she  had  given  the  pow^ 
der  to  her  father  before,  and  then  it  was  in  tea  ; 
that  she  was  afraid  of  a  ducovery,  ao  flung  it 
away,  and  filled  the  cup  up  again,  which  Susan 
Gunnell  drank,  and  was  ill  for  a  week  after. 
She  savs,  that  upon  Moq^day,  the  5th  of  Au- 
gust, tne  prisoner  came  into  the  wash-house, 
and  said  tnat  she  had  been  in  the  pantry,  eat- 
ing oatmeal  out  of  her  fotber's  gruel,  which 
she  little  regarded  then ;  but  the  aame  day  in 
the  aftcmoop  she  saw  the  prisoner  ia  the  paa- 
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try  takes  tea -fpooiif  and  ttir  tbe  watei^^ruel 
wnicb  was  io  a  pao,  and  theo  rubbed  it  be- 
tweeo  ber  fmgen ;  that  en  tbe  Tuesday  even* 
ing  thepriaoDer  came  into  x  the  kitchen  to  her, 
nnd  said,  *'  Betty,  if  one  ibingf  sbonld  happen, 
will  yon  go  into  Soothmd  with  me  ?*'  To  which 
■be  said, ''  Madam,  1  do  not  know."  «•  What," 
says  the  prisoner,  **  yon  are  nnwilling  to  leave 
your  friends  ?"  Th  which  the  witness  replied, 
that  if  she  should  go  there,  and  nof  like  it,  it 
would  be  expensife  trardling.  She  says,  that 
on  Monday  momin|f,  the  12th  of  August,  she 
went  on  a  message  from  tlie  prisoner,  to  beg  of 
faer  father  that  she  might  speak  one  word  with 
him,  which  being  muted,  the  prisoner  went 
up ;  and  that  she  afterwards  met  the  prisoner 
coming  out  of  her  father's  room,  when  she 
«hisped  the  witness  round  the  neck,  burst  out 
••crying,  and  said  to  her,  **  Susan  and  you  are 
the  tvro  honestest  serrants  in  the  world ;  you 
'^leeerve  to  be  imaged  in  gold  for  your  honesty ; 
half  my  fortune  will  not  make  you  amends  for 
your  honesty  to  my  fiither.'*  She  telh  you, 
that  her  master  had  been  out  of  order  about 
twelve  months  before  this  time;  and  that  it 
was  at  the  time  when  Susan  Gunnell  was  ill  by 
jdrinkmg  the  tea,  that  tbe  prisoner  cautioned 
her  abfmt  Susan's  drinking  her  father's  water- 
.  g^ruel. 

Dr.  Addington  having  been  appealed  to  by 
the  last  witness,  io  the  course  of  her  evidence, 
is  again  called  up,  and  conBrms  all  that  this 
witness  has  said,  except  he  does  not  remember 
the  circumstance  of  Susan  Gunaell's  being  ill 
«rith  the  tea. 

He  says,  that  the  prisoner  alwaya  told  him 
fibe  thought  it  an  innocent  uowder,  bat  said,  it 
•was  impossible  to  express  her  horror,  that  she 
was  tbe  cause  of  her  father's  death  ;  though 
•he  protested  that  she  thought  i|  innocent  when 
mhe  gave  it ;  for  Mr.  Cranstonn  bad  assored 
her  that  he  used  to  take  it  bimself,  and  called 
it  a  love-powder ;  that  she  bad  a  letter  from 
iiim,  directing  her  to  ^ve  it  in  gruel,  as  she 
had  informed  him  it  did  not  mix  in  tea ;  that 
«>  for  her  own  part  the  desired  life  for  no  other 
purpose,  than  only  to  go  through  a  severe  pe« 
nance  for  her  sins ;"  that  on  her  being  pressed 
hy  him  to  discover  all  she  knew  renting  to 
Cranaiottn,  her  answer  was,  that  "  ahe  was 
fuHy  conscious  of  her  own  suilt,  and  would  not 
^dd  guilt  to  guilt,  for  the  tooked  on  Cranstonn 
ns  Iwr  httsbandy  though  the  ceremony  had  not 
pasMd  between  them."    He  tells  vou  further, 
that  he  does  not  remember  that  she  gave  him 
any  aatiafactory  answer  Io  any  of  the  questions 
whieli  he  put  to  her,  which  he  has  i^epeated  to 
you,  and  which  are  verv  material  ones,  but 
^ways   persisted  that  she  was  entirely   ig- 
norant of  the    effects  of  the   powder,   till 
she   saw  them  on  her  father:    and  often 
said, «'  Pray  God  eend  it  may  not  kill  him," 
«fter  he  had  laid  her,  and  her  father  too,  the 
clanger  of  ber  father,  and  that  he  anprebend- 
ed  her  to  be  undone:   he  then  tells  you  he 
Attended  Susan  GunneU«  who  had  tbe  aame 
eymptomi  with  .the  deoeaied,  hut  in  a  tew  de- 


gree ;  he  also  attended  Ann  Sealnet,  who  had 
the  same  symptoms,  and  told  ber  that  she  was 


Alice  Emmet  is  then  called,  who  ia  daugbttr 
to  Ann  Emmet  tbe  old  char- woman,  who 
gives  yon  an  account  that  her  mother  wee 
char-woman  at  Mr.  Blandy's  in  June  last,  ip 
the  time  at'  hay -harvest ;  that  she  waa  then 
taken  sick,  was  seized  in  the  night-time  with 
a  vomiting  and  purging,  and  this  witness  went 
in  the  morning  to  the  prisoner,  by  her  motbv's 
desire,  and  acooaiuleu  her  with  tbe  condition 
ahe  waa  in ;  that  the  prisoner  said  sbe  waa 
sorry,  and  would  send  her  something  to  drinks 
which  ahe  did  in  about  an  hour  or  two  after- 
wards. 

The  next  witness  ia  Mr.  Littletoui  who  had 
been  clerk  to  the  deceaaed  about  two  years, 
and  tella  yon  he  came  home  from  hia  fiitber'e 
in  Warwickshirey  ujmn  the  9th  of  August  last ; 
that  the  next  monung  the  prisoner,  her  father, 
and  himself,  were  at  breakfast  together  ;  that 
they  stayed  for  the  deceased  some  time;  that 
when  he  came,  be  appeared  to  be  iU  and  in 
great  agony :  that  he  nad  always  a  particular 
cup  to  himself;  that  he  tasted  his  tea,  and  did 
[  not  like  it,  but  said  it  had  a  gritty  bad  taste, 
and  asked  the  prisoner  if  she  bad  not  put  too 
much  of  tbe  black  stuff  in  it  (meaning  bohen 
tea) ;  the  prisoner  said,  it  was  as  usual ;  he 
then  tasted  it  again,  and  said  it  had  a  bad  taste, 
and    looked  very  particularly  at  her;   the 
teemed  in  a  hurry,  and  walked  out  of  tbe  room ; 
the  deceased  then  ponred  the  tea  into  the  cat's 
bason,  and  went  away.    Soon  after  tbe  pri- 
soner came  into  the  room  again,  when  he  told 
her  that  he  thought  the  deceased  was  very  ill, 
for  that  he  could  not  eat  his  breakfast ;  on 
which  she  asked  what  he  had  done  with  it ; 
and  upon  hia  acquainting  her  that  it  was  ponred 
into  the  cat's  bason,  she  seemed  a  good  deal 
confined.    That  the  next  day,  being  Sunday 
morning,  Mr.  Blandy  of  Kingston  came  to 
their  hou9e,  and  went  to  church  along  with 
him ;  that  after  they  returned  from  church, 
the  prisoner  desired  tbis  witness  to  walk  wit)i 
ber  and  Mr.  BUndy  in  tbe  garden,  when  ahe 
put  a  letter  into  hia  hand,  and  bid  him  direct  it 
as  usual,  which  he  ondersiood  to  be  to  Mr. 
Cranstoun,  (having  been  used  to  direct  otbera 
before)  to  seal  it,  and  put  it  in  the  post.    He 
tells  you,  he  had  then  heard  so  much,  that  he 
opened  die  letter,  tranacribed  it,  carried  it  to 
Mr.  Norton,  and  read  it  to  the  deceased,  who 
only  said,  ««  Poor  love-sick  girl !  what  won^t 
a  girt  do  for  a  man  she  loves  ?"  Tbis  letter  he 
has  now  kwked  at ;  tells  you,  that  it  ia  wrote 
worse  than  usual,  therefore  he  cannot  swear 
whether  it  is  her  band  or  no,  bnt  be  can  swear 
it  is  the  same  sbe  gave  him  ;  tbe  letter  itself 
has  been  read  to  you,  and  I  will  make  no  re- 
marks upon  h.    He  tells  yon,  that  after  Mr. 
Cranstonn  was  gone  from  Henley  in  Ai^sl 
1760,  he  baa  often  beard  the  prisoner  say,  that 
ahe  heard  music,  which  portended  death  in 
the  family,  and  some^mea  thonght  it  might 
he  heiitlfi  tomtlimca  her  lather,  becante  be 


118B1 


25  GEOKOE  II. 


Trid  t^Mary  Bknufy^ 


[1181 


tMM  to  fimeh  bitolmi ;  Ibit  he  hat  literd  iicr 
«ay,  diMtb  wosM  ha^pM  befoK  Oolabtr; 
that  he  hu  often  heard  her  curse  her  father, 
diniii  hittt  for  «  ragoe  and  a  tootbleaa  old  do^, 
wMiiB  tvrottoatlia  of  hia  death,  aod  •  great 
while  beftte  $  thai  he  haa  told  her  himaelf, 
that  he  thought  Mr.  Blaudy  aeeaNd  broken; 
ttpoa  which  aho  aaid  ahe  thought  ao  too,  and 
that  the  muaie  portONM  hia  death. 

Robert  Haroiaft  la  called  MOEt,  who  telle 
yo«,  that  he  watf  aerrant  to  Mr.  Blaudy  ai  the 
ihneef  hia  4eath ;  that  tho  night  hia  OMaier 
died,  the  prisoner  aalted  him  wb€r«  he  ahoaki 
•  Hfe  next;  on  whieh  bo  told  her  he  did  not 
know  $  and  she  then  naked  btni  if  he  would  ffo 
mway  with  hers  ^nd  upon  hia  aaying  be  did 
ttot  care  to  do  so,  ahe  toM  btoi  noluirt  would 
eome  to  him,  but  it  would  bo  iOOl,  w  hia  wny, 
tMMl  wanted  him  m  f»  awny  then  immediately. 
He-  anya,  the  priaoner  behared  well  to  her 
fhther,  and  ell  the  Amily,  aa  ihr  no  be  knowa, 
and  nerer  heard  her  awear  aboiit  her  father. 

The  next  wttneaa  ia  Richard  Fisher,  who  was 
«ne  of  the  jnty  on  tnapection  of  the  body  of 
the  deceased.  On  Thursday,  the  IMh  of  Au- 
gust, be  wsa  iofbrmed  that  Miaa  Blandy  was 
gwie  over  Henley -bridge,  and  went  to  her  at 
the  Angel ;  when  he  came  inte  the  room,  he 
told  her  he  was  soiry  ibr  her  miatbrtone,  aad 
a»ked  her,  if  ahe  would  ooa  be  glad  to  gb 
home  again  r  She  aaid  she  shodld,  buteovtd 
not  get  through  the  mob }  upon  which  he  gat 
a  covered  peet-ehaiae,  end  canried  her  home. 
Aa  they  were  going,  she  aaked  him,  if  ahe  waa 
to  go  to  Oxford  that  night  j  that  be  toM  her 
be  beliered  not ;  when  lie  brought  her  to  her 
ihther*s  house,  he  dHitered  her  up  to  the  coa- 
etable ;  that  atlav  Ibta  he  waa  npoa  the  jury, 
and  when  he  went  to  her  agaSm,  ahe  adked 
hhn  how  it  waa  likely  to  ga  with  iier;  upon 
whidi  be  lold  her,  he  was  afraid  vety  hardly, 
ttnleaa  ahe  toM  prodvce  letlera  or  paneni  of 
consequence  to  brine  Cranatoun  to  juetiea. 
Upon  which  she  said,  <•  JDenr  Mr.  Fiaber,  1 
hare  bnmt  these  Icftteiv  that  would  hare 
brought  him  to  Joslice,"  and  gare  n  key  out 
of  her  pocket  to  search  a  drawer  Ibr  lettera ; 
but  none  being  Ibnnd,  ahe  aaid,  **  My  bbaour 
-to  him  (meaning  Cranatomi}  wlH  prare  my 
ruin." 

Mm.  Lane  Is  Ihen  ealted,  who  aaya,  ahe 
went  to  the  Angel  along  with  her  hneband, 
when  the prieoner  waa  there;  the  first  word 
'the  heard  her  husband  any  waa,  if  she  was 
gurhy,  ahe  would  suibr  according  to  law ;  upon 
which  the  prisoner  atamot  on  the  ground)  and 
the  first  thing  ahe  beard  her  aay  waa,  •*  O  that 
damtied  rillAin !"  then  pnuseda  little,  and  went 
•n  agahi,  ••  But  why  J»  1  bliime  bhn P  latb 
more  to  Mame  myadf,  Ibr  St  was  I  gnre  it  him, 
end  knew  the  conseqnenor.'*  Upon  being 
naked,  whether  ahe  aaid,  *'  1  knew,"  or  "l 
know,"  the  witness  tells  yon,  thet  she  wHt  not. 
be  posittire  which,  but  the  prisoner  was  in  a  sort 
of  agony ;  whicberer  way  it  waa,  it  may  make 
some  Kttle  difference,  but'notlmg  material. 
' '  Mr.  Lane,  tbehnabandef  the  ksl  wHMaa^la 


then  cniM,  «nd  tella  you,  ihat  he  wsat  tsfti 
tiM  room  befbie  his  wife ;  that  the  ptiwow  ran 
aad  met  him,  told  him  he  waa  a  stmngcr  It 
her,  but  aa  ho  appeared  like  a  geotltniso,  tin 
aaked  him  what  they  would  do  with  hey?  Tbu 
he  toM  her,  ahe  would  be  committed  to  tiw 
coonty  gaol,  and  tried  al  tho  assizes;  if  kar 
innocence  appeared,  ahe  would  be  acqailti4; 
if  not,  aho  would  aaiftr  dbcordingly.  Upta 
whkh  ahe  alaawl  with  bar  fbot,  aodasid,  "< 0 
that  dnmaed  riUaia!  Bnt  why  da  I  blsM 
him  r  I  am  laors  to  blame."— That  tbm  Mr« 
Littletoti  eama  in,  whiah  took  off  his  attantioB ; 
that  he  did  not  hear  what  followed,  wastobt 
able  to  giro  an  account  of  it 

.The  letter  fiem  the  priaoaar  to  caphdn  Cnn* 
ataua,  withant  any  dale  to  it,  which  mi 
opened  by  Lhtleton,  haa  tbei»  been  resdtsyt^ 
aad  with  that  the  counsel  for  thecrowDCM^ 
dado  their  eridence. 

Tha  priaoner  in  her  deftaca  eovplaim  tf 
hard  uaage  she  haa  met  with,  denies  her  evtf 
apmikfaig  iU  Cf  her  fethar,  awna  herself  fti  be 
passionate,  and  compfadoa  that  words  sf  iicil, 
upon  ihmily-affhhs,  hare  been  iiM^wattawi 
and  applied  to  an  ill  intaotion  in  her ;  tbst  die 
waa  not  in  her  senses  whea  she  lost  her  iathtf, 
aav  in  a  proper  dreas  la  make  her  csca^  whei 
she  went  orer  Henley -bridge;  that  shewn 
taben  in  at  the  Aagnl  by  tho  woman  of  tbe 
houae  out  of  Niera  oompaasion,  and  wm  thei 
desirous  to  pat  herself  aader  the  ncota^a 
the  tawn-aerjeant ;  that,  during  her  smfias- 
ment,  ahe  waa  not  auflSirod  to  ha^  daoeat  a^ 
tendance  for  a  woman ;  that  she  wm  aflbaiid 
by  her  owa  aenrauta,  tfrnelly  tradnosd,  toe 
heavily  irooad,  without  aay  reaseobis  cauit; 
thai  Mo  thought  tho  powder  innaeeat,  Mi 
nercf  hada  thought  of  hurting  her  fatbar;  M 
hcrotaaruiniaeireciedby  such  an  impattim 
opoa  her,  and  her  nppearance  here,  witbad 
her  being  convicted.  She  then  oaHt  bar  nil- 
aeslet$  and  the  first  ia 

Ann  Jamas,  who  tella  yon  ahe  lifce  ■! 
Henley,  and  uaed  to  waah  at  Bfr.  B\»a6p 
houae ;  that  ahe  remembera  that  some  uoie 
bffbra  Mr.  Blaady'a  iHneas,  there  was  a  diffn^ 
once  between  the  priaoner  and  Eliaab^  Bn- 
flehl,  and  that  the  latter  waa  to  go  away ;  eBi 
that  she  has  heard  Elizabeth  Bhifield  caisedie 
prisoner,  and  damn  her  for  a  bitch,  andaay,  eht 
would  not  atay;  thataiacalhiaafllhirhapptaci 
ahe  hoard  her  aay  (speakhig  of  tha  prnme^ 
•^  Damn  her  for  a  black  hUeh,  ahe  iloold  te 
glad  to  aee  her  go  vp  tha  ladder,  aad  awiaf . 
§he  tella  yon,  thai  when  ibia  coemfUiiiM  bs|i- 

pened,  the  prisoner  waa  gone  to  gad  \  thatit 
waa  m  Mr.  Bhiody'a  Utchaa  ;  aad  that  aa^ 
Sdwarde,  Mary  S^^^ioar^  and  Mary  Biab, 
Werepraaeat. 

Blixabetb  BmAeld  ia  than  eaHfd  •f^ 
and  abaohitely  denies  tJhe  words  she  h^cha^ 
with:  she  says,  alio  never  acqaaiafed  the  wi|- 
neaa wilh any  quarrel abehad  had^  t» dtebea 
et'berremchAmiace,  butlhat  ahe  had  coma  tea 
wofida  of  didfefsnce  w4th  ihtf  priaaaiiri  ami  aw 
mMf  that^ba  warw  ga  away. 
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Mary  Banks  is  tbeo  called,  who  says,  that 
she  was  in  Mr.  Blaody's  kitchen  while  he  was 
dead  in  the  house ;  but  she  does  not  remember 
who  was  in  company,  nor  any  conversation  that 

Jtassed  between  Elizabetli  Biafield  and  Ann 
lames,  till  the  words  are  directly  put  into  her 
mouth,  and  then  she  recollects  that  Elizabeth 
Biofield  said,  **  sbe  should  be  glad  to  see  Miss 
Blandy,  that  black  bitch,  go  up  the  ladder  to  be 
hangcSd ;"  but  she  tells  you,  this  was  on  the 
night  that  Mr.  Blandjr  was  opened,  and  that 
the  prisoner  was  then  in  the  house. 

These  two  witnesses  are  called  to  impeach 
the  credit  of  Elizabeth  Binfield,  as  havmg  a 
prejudice  against  the  prisoner ;  bqt  I  see  no 
great  strtss  to  be  laid  on  their  et idence,  for 
they  manifestly  contradict  one  another,  bnt  do 
not  falsify  her  m  any  one  thing  sbe  has  said. 

'  The  next  witness  that  sbe  calls  is  Edward 
Heme,  who  was  a  servant  to  Mr.  Blandy  18 
years  ago,  and  has  left  his  place  about  ll» 
years ;  but  he  has  been  very  seldom  without 
going  three  or  four  days  a- week  to  his  house 
ever  smce ;  that  the  prisoner's  general  beha- 
Tiour  to  ber  father  and  the  family  was  as  well 
as  any  |>ody  could  do,  with  affection  and  duty, 
ai  far  as  ever  he  saw ;  that  on  the  Monday 
night  before  Mr.  Blandy  died,  he  went  to  the 
house^  and  that  neither  the  prisoner  nor  he 
could  speak  for  some  minutes,  which'  he  attri- 
imted  to  her  great  concern ;  that  sbe  was  put 
into  bis  custody  that  night ;  that  on  bearing  the 
groans  of  her  lather,  he  went  into  him,  at  her 
desire,  to  enquire  how  he  did  ;  that  he  never 
heard  her  swear,  or  speak  disrespectfully  of  her 
father :  he  says,  be  was  not  in  the  way  when 
she  went  over  tienley-bridge  (being  sent  for  to 
dig  a  grave,  be  being  the  sexton) ;  that  he  has 
seen  her  since  her  confinement  at  Oxford,  and 
she  told  him,  that  captain  Cranstoun  had  be- 
fore put  some  powder  in  her  father's  tea ;  that 
she  turned  about,  and  when  she  turned  again 
fae  was  stirring  it  in ;  that  on  a  report  that  cap- 
tain Cranstoun  was  taken,  she  wrung  her 
bands^  and  said,  **  She  hoped  in  God  it  was 
true,  that  he  might  be  brought  to  justice  as 
ijrell  as  herself;  that  as  she  was  to  suffer  the 
punishment  due  to  ber  crime,  he  might  do  so 
too ;"  but  at  the  same  time  she  declared,  that 
when  Cranstoun  put  the  powder  in  to  the  tea, 
and  she  herself  did  so  afterwards,  she  knew  no 
ill  effects  of  it,  or  saw  any  harm  from  it';  but 
if  he  were  taken,  it  would  bring  the  whole  to 
light;  for  she  was  innocent,  and  knew  no 
more  of  its  being  poison  than  any  person' 
there. 

Thomas  Cawley,  the  next  witness,  says, 
that  he  has  known  the  prisoner  twenty  years 
and  upwards ;  that  be  was  intimate  in  the  £a- 
tnily,  and  never  saw  any  other  than  the  beha- 
viour of  a  dutiful  daughter  from  her. 

Thomas  Staverton,  that  be  has  known  the. 
prisoner  five  or  six- and- twenty  years ;  that  he 
has  lived  near  the  family,  and  always  thought 
that  ber  father  and  she  were  rery  happy  in 
each  other.  He  baa  observed  that  Mr.  Blandy 
vas  declining  in  his  health :  for  four  years  or 
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more  he  seemed  to  shrink,  and  believes  be  was 
about  69  years  of  age. 

Mary  6avts  is  the  next  vritness ;  she  lives 
at  the  Angel  by  Henley- bridge,  and  remembers 
the  prisoner  coming  over,  the  day  her  father 
wa^  openetl ;  that  she  was  walking  along  with 
^a  great  crowd  after  her ;  that  she  went  to  her, 
and  asked  her  what  was  the  matter,  and  where 
she  was  going?  The  prisoner  said,  she  was 
going  to  walk  for  the  air,  for  that  they  ware 
going  to  open  ber  father,  and  that  she  could 
not  ^ar  the  house ;  the  mob  followed  so  close, 
that  she  invited  the  prisoner  into  her  faodset 
which  she  accepted,  and  was  walking  gently; 
and  had  not  the  appearance  of  making  ao 
escape. 

Robert  Stoke  tells  yon,  he  knows  the  last 
witness  Mrs.  Davis,  and  saw  the  prisoner  with 
her  in  her  house  tbe  day  her  father  was  opened  ; 
that  he  was  ordered  by  the  mavor  to  take  care 
of  the  prisoner,  which  she  said  she  was  very 
glad  of,  because  the  mob  was  about ;  and  he 
did  not  observe  any  inclination  or  attempt  whal» 
soever  to  make  an  escape. 

This,  gentlemen,  is  tbe  substance  of  the  evi« 
dence  on  both  sides,  as  nearly  as  I  can  recol- 
lect it.  1  have  not  wilfully  omitted  or  mis- 
stated any  part  of  it ;  but,  if  I  have,  1  hope  tbe 
gentlemen  who  are  of  counsel  on  either  side^ 
will  be  so  kind  as  to  set  me  right 

A  very  tragical  story  it  is,  gentlemen,  that 
you  have  heard,  and  upon  which  you  are  now 
to  form  your  judgment,  and  give  your  verdict. 

The  crigie  with  which  the  prisoner  stands 
charged,  is  of  the  most  heinous  nature,  and 
blackest  dye,  attended  with  considerations  that 
shock  human  nature,  being  not  only  murder, 
but  parricide — the  murder  of  her  own  father. — 
But  the  more  atrocious,  the  more  flagrant  the 
crime  is,  the  more  clearly  and  satisfactory^ 
you  will  expect  that  it  should  be  made  out  to 
you. 

In  all  cases  of  murder,  it  is  of  necessity, 
that  there  should  be  malice  aforethought,  which 
is  the  essence  of,  and  constitutes  the  offence: 
but  that  malice  may  be  either  express,  or  im- 
plied by  the  law :  express  malice  must  arise 
nrom  the  previous  acts  or  declarations  of  the 
party-offending ;  bnt  implied  malice  may 
arise  from  numbers  of  circumstances,  re- 
lating either  to  the  nature  of  the  aet  itself, 
tbe  manner  of  executing  it,  the  person  killing, 
or  tbe  person  killed,  from  which  the  law 
will  as  certainly  infer  malice,  as  where  it  Is 
express. 

Poison,  Jn  particular,  is  in  its  nature  so 
secret,  and  withal  so  deliberate,  that  wherever 
that  is  knowingly  given,  and  death  ensues,  the 
so  putting  to  death  can  be  no  other  than  wilful 
anu  malicious. 

In  the  present  case,  which  is  to  be  made  out 
by  circumstances,  great  part  of  the  evidence 
most  rest'upon  presumption,  in  which  the  law 
makes  a  distinction  :  a  slight  or  probable  pre* 
sumption  only  has  little  or  no  weight :  but  a 
violent  presumption  amounts  in  law  tci  full 
proof,  (hat  is,  where  drcuuMtadces  speak  sa 
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BtroDfj^y,  that  to  tuppoie  llie  ooiitnry,  would 
be  absurd :  I  mention  Ibis  to  you,  tbat  y oa  may 
Ax  your  attention  on  tbe  sercrai  circumstanciM 
that  bave  been  laid  before  you,  and  consider 
whether  you  can  collect  from  tbem  such  a  pre- 
sumption, as  the  law  calls  a  Tiolent  presomu- 
tion,  and  froip  which  you  ipusi  conclude  the 
prisoner  to  be  gulky :  I  would  observe  furtber, 
that  where  tbat  presumption  neeesiarily  arisea 
€tom  circuqfistaaoest  tbey  are  more  cou? incing 
and  satisfactory,  than  any  other  kind  of  eri- 
dence,,  because  ftota  caniiol  lie. 

I  cannot  now  go  through  die  evidence  again, 
but  yoq  will  consider  the  whole  tn^getber,  and 
from  thence  determine  what  you  think  it 
amounts  to.  Thus  far  is  undeniably  true,  and 
agreed  on  all  stdea,  tbat  Mr.  Blanoy  died  by 
poison }  and  tbat  that  poison  was  admiowtcred 
to  him  by  his  daughter,  the  prisoQer  at  the 
bar.  What  yon  are  to  tiy,  ia  reduced  to  this 
siQgle  question.  Whether  the  prisoner,  at  tha 
tioie  she  gave  it  to  her  litbtr,  knew  that  it  was 
poison,  and  what  effect  it  would  have? 

If  you  believe,  that  she  knew  it  to  be  poison, 
the  qther  part,  vis.  Ibat  she  k«#w  the  eilfect^ 
is  coi\^ueD|lal,  and  you  must  find  hat  guil^ : 
On  tl^e  other  hand,  if  you  are  aati$fied,  from 
ber  general  character,  from  what  haa  been 
■aid  by  the  evideooe  90  her  part,  and  from 
iwhat  she  has  saki  herself,  that  she  did  not 
know  It  to  be  poieoo,  nor  bad  any  mudioioue  in- 
tention against  her  fitther,  yen  aught  t9  a0quit 
her.  But  if  you  think  she  knowiagly  gave 
poison  to  ber  lather,  you  ean  do  no  other  than 
find  ber  guilty. 

The  Jury  consulted  together  about  five  mi- 
nutes, and  then  turned  to  the  Court 

CL  qf  Arr.  Gentlemen,  are  you  aU  agreed 
a^  your  verdict  ?«-Jivry.  Yee. 

CL  tfjrr.  W  Iw  ihaU  lay  for  ytu  P 

Jury,  Our  foreman. 

Ci.  ^  Arr.  *Ury  Blaudy,  held  9p  thy 
band  (Whioh  she  oid).  Q^ntleQieii  of  the 
jury,  look  upon  the  prisoner :  Uow  aay  you, 
ia  Mary  Blandy  Guilty  of  the  felony  and 
murder  whereof  she  staada  indktedv  ec  Not 
Guilty  r-^ary.  Guilty. 

C/»  of  Arr,.  What  goods  or  chattele,  lands  wr 
teaementa,  had  she  a|  the  time  of  the  sanse 
felony  and  murder  oommitted,  or  at  ai^  tMne 
■ince,  to  your  knowledgef-^Jnry.  None. 

CL  o^  Arr.  Hearken  to  yoor  verdict  ae  the 
Court  bath  reeor4e4  i4.  You  et^  that  Mary 
Blandy  is  guilty  of  the  felony  and  morder 
Whereof  aha  etande  indicted ;  and  that  ehe  has 
not  any  goeda  or  ohattela,  lande  or  tenements, 
at  the  time  of  the  said  felony  and  murder  oaa^ 
mitied,  or  at  a«y  time  ainoe»  to.  your  know- 
ledge ;  and  so  you  say  all. 

C^  qf  Arr.  Mary  Bbindy,  bold  up  thy 
band.  You  have  been  indkted  of  felony  and 
mnrder.  You  have  been  thereupon  aMgned, 
and  pleaded  thereto  Not  Guilty,  and  ftr  yonr 
trial  you  have  put  yoHrself  upon  God  and  your 
nauntrv,  which  country  havefound  you  GuiUy. 

What  have  younew  In  eajr  fee  yenmaU;  wby 


the  Court  should  ant  proceed  to  give  jodguAent 
of  death  upon  you  according  to  law  P 

CVyrr.  Oyezi  My  lords  the  king's  justioee 
do  strictly  charge  and  command  airmanner  of 
persons  to  keep  silence,  whilst  eentenee  of 
death  is  passing  00  the  prisoner  at  the  hari  upon 
paui  of  imprisonment. 

Mr.  Baron  Legge: 

Mary  Blandy,  you  have  been  indicted  (or 
the  miirdier  of  your  father,  and  for  your  trial 
bave  put  yourself  upon  God  and  your  oountry  s 
That  oountry  has  found  yen  Guilty. 

You  have  had  a  long  and  a  lals  trial,  ani 
sorry  I  am,  that  it  falls  to  my  lot  Vi  aoqnaini 
you,  tbat  I  am  now  no  more  at  liberty  to  sup- 
pose you  innocent,  than  1  was  before  to  pre- 
sume yoo  guilty. 

You  are  convicted  of  a  crime  ae  dreadful,  en 
horrid  in  itself,  that  human  nature  shudders  at 
it-«-The  wilful  murder  of  your  own  fiaberl — 
A  ftitber,  by  all  accounts,  the  naost  fond,  the 
most  tender,  the  most  indulgent  tbat  ever 
lived :— That  father  with  his  4ying  breath  for- 
gave you:— May   your  heavenly  £ither  do 

so  too! 

It  is  hard  to  conceive,  that  any  thing  oouU 
induce  you  to  perpetrate  an  act  so  shocking,  aa 
impossible  to  reconcile  to  naiura  or  reasoa. 
One  shouU  have  thought,  your  own  aense,  your 
education,  ^and  even  the  natural  aoftaeas  of 
your  sex,  might  have  secured  you  from  an  at- 
tempt  so  barlmrous  and  so  wicked. 

What  views  you  had,  or  what  wns  your  in- 
tention, is  best  known  to  yourself :  With  God 
anid  your  own  ooiiecience  be  it.  At  this  bar, 
we  can  judge  only  from  appearaaoea,  and  from 
the evioenee  orouuced  to  us:  But  donotde- 
oeive  youraelf^;  remember  yon  are  very  shortly 
to  appear  before  a  much  more  awful  tribunal, 
where  no  subterfuge  can  avail ;  no  art,  no  dis- 
guise  can  screen  you  from  the  Searcher  of  all 
hearts:  •(  Ho  revealetb  the  deep  and  arcret 
thioga,  he  knoweth  what  is  in  the  darknear,  anI 
the  light  dwelleth  with  him.*' 

Let  me  advisa  yon  to  make  the  Vent  and 
wkiest  nae  of  the  little  time  yon  are  liliely  to 
continue  in  tfaia  world :  Apply  to  the  throne  of 
grene,  and  endeavour  to  make  your  peace  with 
that  power,  whose  justice  and  meroy  are  both 
iofinUe. 

Nothing  now  remains  but  to  pronounoe  the 
arntenoe  of  the  law  unon  yon ;  which  is, 

*  That  yon  are  to  be  carried  to  the  phf  of 
'  eneoution,  and  there  hanged  by  the  aeok  until 

*  you  are  dead :  And  may  God  of  his  infinim 

*  meicy  receive  your  seni :' 

The  Prisoner  then  addrened  heradf  to  the 
Judge  in  this  o^anner : 

**  My  lord,  as  3rnnr  Uardahip  baa  hnen  en 
pfood  to  shew  snmuch  candour  and  impaHiality 
m  the  course  of  nay  trial,  I  have  one  lav  ^ 
more  to  beg,  whmh  1%  that  ynnv 
wouki  pleaae  to  allow  nae  a  litale««ie»  till  I 
settle  eiy  aiairs,  and  make  my 
God." 
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To  which  his  lordship  replied, 
"  To  ho  sure,  yoa  shall  have  a  proper  iime 
allowed  yod.'* 

Miss  Bland jT  having  recaved  sentence  of 
^ath,  was  re-tondiicted  to  the  Castle,  from 
whence  the  cam^.  Many  people  believed,  that 
she  behaved  nut  obly  tbrougrfa  the  wtiole  course 
of  her  trial,  hot  aAerwards,  with  such  a  decent 
resolution,  as  does  not  often  attend  a  conscious^ 
ness  of  guilt;  though  great  part  of  nnaokind 
(it  most  be  owned)  seeoi  fully  convinced  of 
even  her  intention  to  destroy  her  f)ither.  fie 
that  as  it  will,  her  conduct  befot-e  the  judges. 
\n$  not  Only  uncensured,  bat  even  applauoed, 
by  a  majority  of  the  spectators  who  were  wit- 
nesses of  it.  Nor  did  any  material  alteration 
discover  itself  in  the  tenor  of  her  behaviour, 
though  her  spirits  sometimes  a  little  failed  her, 
betwiist  the  day  of  her  trial  and  that  of  her  exe- 
cution. 

It  would  be  endless,  however,  notwithstand- 
ins  this  undoubted  truth,  to  recite  the  palpable 
f»Uihoods,  and  inhuman   calumnies,  industri- 
ously propagated  of  her,  and  dispersed  through- 
out the  nation,  in  almost  every  part  of  that  in- 
terval.   Sometimes  it  was  reported  that  she 
fiad  poisoned  herself,  and  sometimes  that  she 
liad  laid  upon  herself  violent  hands  in  a  different 
inanoer ;  though  she  discovered,  on  all  occa- 
sions, to  the  minister  who  attended  her,  the 
most  perfect  abhorrence  of  suicide,  and  of 
every  thing  that  had  but  even  the  least  ten- 
alency  to  it.    Several  persons  affirmed,  that 
•be  was  so  perfectly  hardened,  that  she  would 
■rot  aefcnow ledge  herself  gttilfy  of  any  crime ; 
the  reverse  of  which  is  trae,  as  can  be  at- 
tested both  by  the  albresaid  minister,  and  other 
f  arsons  of  character  and  reputation.    Slw  has 
inequeotly  said,  that  she  deserted  death  for 
destroying  her  father,  thou|th  she  did  nut  think 
|ierseU'  so  guilty  as  if  she  had  designedly  and 
intentionally  perpetrated  so   black  a  crimoi 
This  declaration  she  constantly 'persisted  in; 
though  that  point  of  conduct  gave  uncommon 
offence  to  vast  numbers  of  people. 
'    During  the  aforesaid  interval,  Miss  Blandy 
attended  divine  service  in  the  chapel  as  often  as 
her  health  would  permit;  and  the  crowds  of 
people,  who  flocked  thither  to  gase  upon  bef, 
did  not  drive  her  from  thence ;  and  when  any 
thing  of  that  kind  happened,  as  well  as  at  all 
other  proper  seasons,  tne  minister  of  the  Castle 
attended  ner  in  her  own  apartmtent.    She  often 
professed  herself  a  sincere  penitent,  and  said 
ihe  was  covered  with  contrition  for  every  sin 
•he  had  committed,  and  particularly  that  which 
occasioned  the  loss  of  ner  dear  nther's  life. 
When  aoch  professioOs  as  these  Were  hi&de, 
bIi«  pretty  freijuently  shed  tears,  and  discovered 
thfe  Inost  apparent  emotions  of  grief.    This  can 
be  attested  by  several,  as  well  as  the  aforesaid 
minister,  whose  testhnony  will  be  deemed  au- 
thentic in  all  other  cases.     Notwithstanding 
'WhiOb,  the  contrary  to  this  has  beeii  asserted 
by  iliany  persons ;  but  theti  some  of  them  have 
betft  fticb  ai  hare  not  only  had  Bttla  regdtd  to 


truth,  but  been  incapable  of  all  tender  senti- 
ments. 

She  always  professed  a  full  persuasion  of 
the  truth  and  excellency  of  the  Christian  reli* 
gion  io  general,  and  a  close  attachment  to  the 
tenets,  doctrines,  and  usages  of  the  church  of 
Enf:lai)d  in  particular.  Nor  did  any  thing, 
duntig  the  whole  course  of  her  cononeaient« 
so  extremely  shock  her  as  the  charge  of  infi- 
delity, which  some  uncharitable  persons,  a  lit- 
tle before  her  death,  brought  against  heiv  oa 
account  of  her  intimacy  with  Cranstodn.  Thai 
Ci-ansloun  was  an  iniidcl,  there  may  be  reason 
enough  to  believe ;  but  that  she  was  so,  be- 
cause she  had  placed  her  afiections  upon  himp 
will  by  no  means  follow.  It  appears,  that  he 
Was  a  man  of  infinite  art  and  design ;  and 
therefore  may  very  naturally  be  supposed  to 
hav6  adapted  himself  entirely  to  her  geniuf 
and  disposition,  in  order  the  more  effectually 
to  carry  into  execution  his  wicked  designs: 
And  that  this  was  really  the  case,  with  her 
dying  breath  she  poaitively  affii'med.  Ho 
never,  as  to  the  minister  attending  her  a  little 
before  her  death  she  declared,  uttered  any 
thiog  ih  her  comtMiny,  through  the  whofe 
course  of  her  acquaintance  with'  him,  that 
could  be  deemed  shocking  to  pious  ears,  or/ 
that  in  the  least  savoured  of  infidelity.  On 
the  contrary,  if  she  may  be  credited  in  some  of 
her  last  moments,  he  gave  her  many  instructive 
lessons,  and  talked  peri'ectly  in  the  style  Of  a 
Christian.  And  this  he  misht  do,  because  he 
found  it  agreeable  to  her.  It  is  hut  charitable^ 
therefore,  considering  her  education,  to  believe^ 
that  she  never  openly  professed  any  dislike  to 
the  principles  of  ChnstianitY. 

Sne  could  discourse  pertinently  and  clearly 
upon  all  the  common,  and  some  other  theolo- 
gical topics :  From  whence  it  may  be  rationally 
inferred,  that  she  had  not  only  been  in  a  tolera- 
ble degree  conversant  with  the  scriptures ;  but 
likewise  read,  vrith  some  attention,  the  worki 
of  several  of  our  most  celebrated  divines. 
And  this  she  owned  herself  to  have  done. 
This  point  would  not  have  been  so  copiously 
insisted  upon  here,  had  she  not  desired  it  might 
be  cleared  up  in  a  particular  manner ;  and  had 
ttot  the  imputation  of  infidelity,  in  soil^e  of  her 
last  moments,  given  her  infinite  uneasiness  and 
concerb. 

She  wai  visited  by  several  clergymen,  be- 
sides the  teinist^r  of  the  Castle  who  constantly 
attended  her,  one  of  whom  Waa  a  person  of 
superior  rank  and  character  in  the  university. 
To  all  of  these  she  expressed  herself  much  la 
the  samO  manner,  and  constantly  persisted  Id 
her  tir^  declaration.  She  was  pressed  by  them 
in  the  strongest  ternns,  to  confess  the  truth, 
and  not  go  out  of  the  worid  with  a  lie  in  her 
tbouth.  But  this  she  said  she  should  do,  if  she 
affirmed  that  she  had  a  design  to  destroy  her 
father  when  she  gave  him  the  fatal  powder,  or 
that  she  then  knew  there  was  any  poisonous 
quality  lodged  in  it.  She  talked  in  such  |k 
plausible,  or  rather  pathetic  strain,  and  gave 
such  co&viadng  rtafeooi  for  the  truth  of  what 
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she  aiBniied,  that  loiiie  of  her  eomiei  Uwoi- 
ielres,  after  one  or  two  fiaUs,  became  greatly 
prefoJiced  in  her  fmroor. 

Home  attempta  were  made  to  procare  her  a 
short  ref  pite  ;  for  it  was  never  baieved,  that  a 
pardon  conid  be  obtained,  at  least  before  the 
apprebenaion  of  the  Tillain  Cranatonn.  Bat 
all  the  avenuea  to  the  rojal  clemency  were 
shnt  op ;  so  that  every  measure  pursoed  on 
this  occasion  prored  ineffectnal.  Nor  did  she 
erer  entertain  any  hopes  of  ancoess,  thoo|j^h  a 
lady  of  great  interest  and  distinction,  whoae 
innate  goodness  renders  her  one  of  the  brightest 
ornaments  of  the  present  age,  made  aereral 
efforts  in  her  favour.  The  prefudices  she  had 
tn  struggle  with  bad  taken  too  deep  root  in 
some  men's  mind^,  to  be  effaced  by  any  senti- 
menta  of  tenden^ess  and  compasaion. 

She  herself  observed,  and  spoke  with  great 
mmmendation  of  them,  that  the  judges,  as  well 
as  the  worthy  sheriff  and  bis  depnty,  be- 
liaved  towards  her  with  great  candour  and 


On  Monday,  April  the  6th,  ]75S,  the  di^ 
destined  for  her  execution,  the  under-sheriff, 
attended    by  one  of  Miss   Blandy's  friends, 
Tisited  her  a  little  after  eight  o'clock  in  the 
muming.    She  then  discovered  some  anxiety 
and  apprehensions,  in  relation  to  her  future 
state,  that  had  never  before  appeared.    She 
said,  that  many  sins,  both  of  omission  and  com- 
mission, which  she  had  formerly  considered  as 
triJSes,  seemed  at  that  time  to  be  very  black 
and  enormous  to  her.    The  minister,  who  was 
then  also  present,  iook  a   fresh  opportunity 
from  hence  tq  press  her  once  more  to  declare 
the  truth,  in  relation  to  her  intention  and  know- 
ledge of  the  noxious  quality  of  the  fatal  powder, 
by  urging  that  a  failure  herein  would  be  a 
crime  of  a  much  deeper  dye,  than  those  which 
filled    her  with  sucn   terrible  apprehensions. 
But  to  this  she  immediately  replied,  That  she 
should  persist  in  her  former  declaration  to  the 
moment  of  bar  death ;  and  that  this  she  would 
impart  to  the  people  attending  her  execution. 
The  under-sheriff,  and  the  gentleman  attending 
him,  alsob^ged,  that  she  would  not  impose 
upon  herself;  as  well  as  upol^the  world,  in 
these  her  last  moments.     To  which  she  an- 
swered much  in  the  same  terms  as  she  had 
done  before.    She  likewise  appeared  after  this 
to  be  something  more  calm  and  composed. 
And  the  minister,  in  order  still  poore  to  com- 
fort her,  told  her,  that  the  devil  frequently  pre- 
sented former  sins>as  much  more  heinous  than 
they^  really  were,  to  even  some  nf  the  best 
Christians  themselves,  when  they  were  upon 
the  confines  of  eteruity,  in  order  to  ruffle  and 
discompose  them ;  and  that  therefore,  proba- 
bly, the  scene  that  at  present  seemed  to  dis- 
tttrb  her,  was  nothing  more  than  ooe  of  his 
illusions :  But  however  that  mieht  be,  she  had 
no  reason  to  be  afraid  of  any  or  her  sins,  if  she 
sincerely  repented  of  them,  as  she  had  always 
assnred  him  she  did,  and  placed  an  imshaken 


confiilence  in  the  nerey  of  Gsd,  Ihrsigli  the 
merits  of  Christ ;  and  neither  those  merits,  n«ir 
that  mercy,  to  sincere  penitents^  wooM  admii 
of  any  Umita.  Thia  gave  her  gnat  eoaaoln* 
tion,  insomoch  that  ahe  sosn  TeBomed  iwr 
former  calmness,  and  dedared  lierself  not  onlj 
willing,  but  even  inclinable  to  die. 

About  nine  o^dock  she  came  oot  of  her  bed- 
chamber, and  was  attended  by  the  minister  to 
the  place  of  execution.  Here  he  read  aoine  of 
the  commendatory  forms  of  prayer,  and  she 
joined  most  fervently  with  him.  After  tiiis 
waa  ended,  he  aaid  lo  her,  *<  Madam,  yoa  may 
now,  if  yon  think  proper,  and  have  a  aofikaent 
flow  of  spuits,  sneak  to  the  iieople."  She  then 
addressed  herself  to  them,  with  a  clear  and 
audible  voioe,  in  the  following  terms : 

**  Good  people,  give  me  leave  to  declare  im 
you,  that  I  am  perfectly  innocent,  aa  to  any 
ratention  to  destroy,  or  even  hurt  my  dear 
father ;  that  I  did  not  know,  or  even  soapcct, 
that  there  was  any  poiaonons  qnality  in  the 
fatal  powder  I  gave  him ;  though  1  can  never 
be  too  much  punished  for  being  even  the  in- 
nocent cause  of  his  death.  As  to  my  mother's 
and  Mrs.  Pocock's  deatha,  that  have  been  un- 
justly laid  to  my  charge,  I  am  not  even  the 
mnocent  cauae  of  them,  nor  did  I  in  the  least 
contribute  to  them. .  Sk>  help  me  God  in  these 
my  last  moments !  And  ma^  I  not  meet  with 
eternal  salvation,  nor  be  acquitted  by  Almighty 
God,  in  whose  awful  preaenoe  1  am  inatantly 
to  appear,  if  tlie  whole  of  •what  is  here  aaserted 
be  not  true !  1  from  the  bottom  of  my  soul  for* 
give  all  those  concerned  in  mv  prosecution  ; 
and  particularly  the  jury,  notwithstanding  their 
fatal  verdict." 

She"  then  ascended  the  ladder,  and  apoke 
again  to  the  following  effect :  **  Good  people, 
take  warning  by  me  to  be  on  your  guard  against 
the  sallies  of  any  int;gular  passion ;  and  pray 
for  me,  that  I  may  be  accepted  at  the  throne  ii 
grace." 

After  which  she  was  tnmed  off;  and,  in 
about  half  an  hour's  time,  cut  down.  The 
body  was  then  carried  to  a  neighbonring  boose, 
and  put  into  a  coffin ;  from  thence  it  waa  con- 
ducted, about  five  o'clock  in  the  afternoon,  in  a 
hearse,  to  Henley ;  and  interred  about  eleven 
o'clock  in  the  chancel  of  the  church  there, 
where  the  bodies  of  her  father  and  mother  had 
been  deposited.  Miss  Blandy  auffered  in  a 
black  bombazine  short  sack  and  petticoat,  with 
a  clean  white  handkerchief  drawn  over  her  foce. 
Her  hands  were  tsed  together  with  a  atrong 
black  ribband,  and  her  feet,  at  her  own  request, 
almost  touched  the  ground.  The  number  of 
people  attending  her  execution  waa  computed 
at  about  5,000 ;  many  of  whom,  and  pnrticn- 
lariy  several  gentlemen  of  the  university,  were 
observed  to  shed  tears.  She  behaved  with  such 
serenity  and  composure,  and  with  such  a 
decent  resdution,  as  grealjy  surprised  many  of 
the  spectators ;  and  such  as  some  there  present 
thought  nothing  but  a  consciousness  of  the 
truth  of  what  she  bad  asserted,  aod  a  wdW 
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groipiMted  hope  of  fatore  fislicity,  oould  inspire.  1 
Contrary  to  what  is  obaervad  at  other  execa- 
tiooa,  then  was  almost  a  profonnd  silence 
during^  the  time  of  this.  In  fine,  the  whole 
was  so  well  condocled,  and  made  such  a 
deep  impression  opon  the  minds  of  the  people 

£  resent,  that  the  circomstanocs  attending  Aliss 
dandy's  execution  will  not  soon  be  forgotten  at 
Oxford. 

Cofj  of  Miss  Blanoy's  Declaration  delivered 
at  the  place  of  Execution  in  Oxford,  April 
6th,  1752. 

1  Alary  BIsndy  do  declare,  That  1  die  in  a 
full  persuasion  of  the  truth  and  excellency  of 
the  Christian  religion,  and*  a  sincere,  though 
unworthy  member  of  the  Church  of  England. 
I  do  likewise  hope  for  a  pardon  and  remission  of 
my  sins  by  the  mercy  of  God,  through  the  merits 
and  mediation  of  our  most  blessed  Lord  and 
JSftTiottr  Jesus  Christ.  1  do  also  farther  declare, 
that  I  did  not  know  or  belief  e  that  the  powder, 
to  which  the  death  of  my  dear  father  has  been 
aaeribed,  had  any  noxious  or  poisonous  quality 
lodged  in  it ;  and  that  1  had  no  intention  to 
hurt,  and  much  less  to  destroy  him,  by  giving 
him  that  powder.    All  this  is  truOi  as  1  hope 


for  ettmal  saltation,  andmercy  from  Almighty 
Gild,  hi  whose  most  awful  and  immediate  pre* 
sence  I  must  soon  appear.  I  die  in  perfect 
peace  and  charity  with  all  mankind,  and  do 
from  the  bottom  of  my  soul  forgive  all  my  ene- 
mies, as  also  those  persons  who  have  in  any 
manner  contributed  to,  or  been  instrumental 
in  bringing  me  to  the  ignominious  death  I  am 
soon  to  simer.  This  is  iny  last  declaration,  aa 
to  the  points  contained  in  it ;  and  I  do  most 
earnestly  desire  that  it  may  be  published  after 
my  death.    Witness  my  hand, 

Mary  Blanot.    • 


From  what  was  said  by  Mr.  Justice  Buller^ 
in  the  Case  of  George  Barrington  (Mich. 
30  Geo.  3,  Imported  .3  Term  Rep.  499),  it  an« 

Giars  that  Craostoun,  for  his  concern  in  tlie 
Uing  of  Mr.  Blandy,  was  prosecuted. to  out- 
lawry. It  may  l>e  useful  to  add,  that  in  that 
Case  of  Barrington,  the  same  very  able  judge, 
after  noticing  a  particular  in  the  form  of  that 
outlawry,  subjoined,  **  it  was.natunil  to  sup- 
pose great  care  had  been  taken  in  settling  it^ 
because  some  of  the  most  eminent  gentlemcD 
in  the  profession  were  employed  in  it.'* ' 


524.  The  Case  of  John  Swan  and  Elizabeth  J£FF£|iys,  for  the 
Murderof  Joseph  Jefferys  :  25  George  IL  a«  d.  1752. 


Q.  Whether  the  Prisoners  should  be  tried  on 
.  the   first  or  second   IndictmeQt  found 
against  tliem  ?* 

THE  CASE. 

John  swan,  serTsnt  to  Mr.  Joseph  Jef- 
ferys, of  Waltharostow  in  Essex,  and  Eliza- 
beth Jefferys  his  niece,  were  indicted  at  the 
assizes  held  at  Chelmsford  in  Essex,  in  the 
summer  1751,  for  the  murder  of  the  said 
Joseph  Jefferys ;  Swan  for  giving  the  mortal 
wound,  and  Elizabeth  Jefferys  for  aiding  and 
assistbg,  te.  therein.  To  which  indictment 
they  both  pleaded  Not  Guilty :  But  their  trial 
was  then  put  off  to  the  following  assises. 

In  March  1752,  at  the  tpllowiog  assizes  held 
at  Chelmsford,  before  the  hon.  sir  Martin 
Wright  and  sir  Michael  Foster,  the  followiog 
indictment  was  found  against  Swan  for  petty 
treason,f  and  Elizabeth  Jefferys  for  murder, 
iriz. 

*  John  Swan,  late  of  the  parish  of  Waltham- 

*  See  East's  Pleaa  of  the  Crown,  c.  5,  s.  103. 
f  The  law  respecting  petit  treason  is  muoh 

discoursed  of  in  Foster  Disc.  S»  cli.  9,  and  the 
do<itrines  concerning  it,  are  exhibited  in  East's 

PL  Cr.  ch.  5,  sects.  5,  96 104|  which  and 

the  anthorities  there  refened  to  see.  See  also 
in  this  Collection  the  Case  of  Coke  and  Wood- 
bum,  yoh  15,  p.  54.  Thata  charge  of  petit  trea- 
son against  mie  peribbs  aad  a  charge  ot*murder 
•gaiosl  iii9dMrpaMii|  piaj  b«  joined  in  one 


slow,  in  the  county  of  Essex,  labourer,  late 
servant  to  Joseph  Jefferys  in  bis  life-time, 
now  deceased,  was  indicted,  for  that  he,  not 
having  the  fear  of  God  before  his  eyes,  but 
being  moved  and  seduced  by  tbe  instigation 
of  the  devil,  on  the  dd  day  of  July,  in  the 
95th  year  of  the  reign  ol'<our  sovereign  lord 
George  the  second,  king  of  Great  Britain, 
See.  with  force  and  arms  at  the  parish  afore- 
said, in  the  county  aforesaid,  in  and  upon  the 
said  Joseph  Jefferys,  then  the  master  of  the 
said  John  Swan,  m  the  peace  of  God,  and 
of  our  said  lord  the  king,  then  and  there 
beinijf,  feloniously,  traitorously,  wilfully,  and 
of  his  malice  aforethought,  did  make  an  as-'' 
saolt ;  and  that  tbe  saiu  John  Swan  a  certain 
pistol,  of  the  vAlue  of  sixpence,  then^and  there 
charged  with  gunpowder  and  leaden  bullets, 
(which  he  tbe  said  John  Swan  in  his  hand 
then  and  there  had  aod  held)  to,  against,  ^nd 
upon  the  saki  Joseph  Jefferys,  his  then 
master,  then  and  there  feloniously,  traitor* 

X 

indictment,  see  East,  chap.  5»  sect.  103. 
Foster,  Disc.  3,  chap.  9,  s.  5,  says  (with  some 
faultiness  of  expression),  **  A  wife  or  servant 
joining  with  a  stranger  in  the  same  murder 
may  be  charged  io  one  indictment,  which  coukl 
not  be  if  their  offences  were  not  substantially 
the  same ;  and  such  indictment  concluding,  thai 
they  *  lelonic^,  proditori^  et  ex  malitii  prss- 

*  cogitat&  murdraverunt,'   is  good  for   botb^ 

*  reddendo  nngutt  aingutis.! '' 


1195]  25  GEORGE  11. 

« ously,  wiJftilly,  tnd  of  hit  inmlioe  afore^ 
« thought,  did  thoot  and  diachai^ }  aad  tlmt 
«  be  the  said  John  8liraD,  with  the  leaden 

*  bolleta  aforesaid,  oat  of  the  pistol  afbresaid, 

*  then  and  there  by  Ibree  of  the  f^spawder 

*  aforesaid,  shot  and  sent  fbfth,  as  afiiresaid, 

*  him  the  said  Joseph  Jeffier^s,  his  then  master, 

*  hi  and  apon  the  let*t  side  of  hts  bead,  then  and 

*  there  feloniously,  traitoinnsly,  wilfully,  snd  of 

*  his  matioe  aforethought,  did  strike,  ]ienetrate, 
^and  wound,  giving  to  the  said  Joseph  Jef- 

*  ferys  then  and  there,  with  the  leaden  huUata 

*  aforesaid,  so  as  aforesaid  shot,  discharged, 

*  and  sent  forth  out  of  the  pistol  aforesaid,  by 

*  the  said  John  Swan,  in  and  upon  the  said  len 

*  aide  of  the  head  of  him  the  said  Joseph  Jef- 
*■  ferys,  one  mortal  wound  of  the  width  of  half 

*  an  inch,  and  of  the  depth  of  fnur  inches ;  of 

*  whioh  aaid  mortal  wound  the  aforesaid  Jo- 

*  teph  Jefihrys  then  and  there  instantly  died. 
«And   Elizabeth  Jeflterys,  Ute  of  the   said 

*  parish,  spinsteir,  was  indicted,  for  that  she, 
^  then  and  there  felonionsly,  wilfully,  and  of 

*  her  malice  aforethought,  was  present,  aiding, 

*  hdpinir,  abetting,  comforting,  assisting,  and 
t^RMMitainiDg  the  said  John  Swan,  the  felony 

*  and  murder-  aforesaid,  in  manner  and  form 

*  aforesaid,  to  do  and  commit ;  and  that  he  the 

<  said  John  Swan,  then  and  there,  in  manner 

*  and  form  aforesaid,  feloniously,  traitorously, 

*  wilfully,  and  of  his  malice  afoiethooght( 
/and  that  she  the  said  Elizabeth  Jefl&ys, 

*  then  and  there,  in  manner  and  form  afore* 

*  said,  feloniously,  wilfully,  and  of  her  malice 

<  afocethought,  aid  kill  and  mnrder  the  said 

*  Joseph  Jeffisrys,  against  the  peace  of  nor  said 

*  Jard  the  king,  hia  erown  and  dignity.* 

When  they  were  arraigned  vpon  this  Indiet- 
mcBt,  an  olfaction  waa  taken  by  the  cooiiael 
for. the  prisoners  to  their  being  tried  on  the 
abof e  indictment,  as  another  had  been  fonnd 
against  them  at  the  ladt  assises ;  against  Swan 
for  the  murder  of  the  said  Joseph  JefferYs^  and 
Elisabeth  Jeffery  a  for  aiding,  assiithig,  ice,  the 
aaid  Swan  an  the  said  murder}  and  to  which 
indictmamtbey  had  both  pleaded  Not  Guilty: 
that  if  they  were  tried  on  this  indictment^  and 
were  acquitted,  tbey  must  be  a  second  time 
tried  for  their  lirea  on  the  former  indictment 
for  the  same  ofienee,  which  was  contrary  to 
law.-*After  liear  three  hours  debate  between 
the  eonnsel  on  both  sides,  the  Court  were  of 
opinbn,  that  the  prisoners  mast  be  tried  oa  the 
last  iadietment  found  against  them,  and  the 
former  indictment  euashed  t  wberenpon  they 
both  pteaJed  Not  Guilty.  Tbefoet  wasplafoly 
proTed  against  there ;  and  they  making  nftle  or 
no  defence.  Swan  was  found  g^ihjr  of  petty 
treason,  and  Jeffer^rs  of  murder.— -l%e  piinted 
trial  contains  nothing  remarkable  in  It,  no  air- 

Smenls  of  the  counsel  en  either  side  on  the 
int  of  law,  on  which  of  the  twd  indfotmanta 
the  prisoners  should  be  tried,  nor  any  aneeebea 
«r  argnmellts,  oMt  the  examining  the  wit- 
nsasesr  and  is  a  plam  narratire  of  the  evidence, 
and  how  the  murder  happened ;  thd  substance 
of  which  u  acknowledged)  and  eautaitted  in  the 
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Oonfosaion  of  Elizabeth  Jeftrys  and  John 
Swan,  as  tolloweth. 

Hie  CoNFBSsiON  of  SiiZAarm  Jfimsrs,  eon- 
eeming  the  Mnrder  of  hei*  Uncle  Josefb 
jErnotTS. 

I  Elizabeth  JeflTerys  do  freely  and  voluntarily 
confess.  That. I  first  entic^  and  pennaded 
John  Swan  and  Thomas  Mathews  to  undertake 
and  perpetrate  the  mntder  of  my  deceasndl 
uncle;  which  they  both  consented  to  do  the 
first  opportunity:  that,  on  the  Sd  day  of  Joly 
1751,  myself  and  John  Swan  (Mathews,  to  my 
knowledge,  not  bebg  in  the  bouse)  agreed  tm 
kill  my  said  nude ;  and  aocordiogUrc  alter  the 
maid  was  goae  to  bed,  I  went  into  John  Swan's 
room,  and  called  him,  and  we  went  down  tcige- 
ther  into  the  kitohen  $  and  having  assisted 
Swan  in  putting  some  pewter  and  otner  things 
into  a  sack,  I  said  I  oould  do.no  more:  and 
til  en  I  wei^t  up  into  my  room ;  and  afterwards 
Swan  came  up,  as  I  belie? e,  and  went  into  my 
uncle's  room,  and  ahot  him ;  which  done,  h« 
came  to  my  dooTi  and  rapped.  Aocordingiy  I 
went  out  in  my  shift,  and  John  Swan  opened 
the  street-door  and  let  me  out:  that  douf,  I 
alarmed  the  neighbourhood.  And  I  do  ao« 
lemnly  dedare,  That  I  do  not  know  that  any 
person  was  concerned  in  the  murder  of  my  de- 
ceased nncle,  but  myself,  and  John  Swan ;  fat 
that  Mathewa  did  not  come  to  my  nude's 
house  the  day  before,  or  niffht  ui  which  the 
murder  waa  committed,  as  I  know  pf, 

EuzABBTB  JimnvB. . 

Miss  JeAnys  further  confessed.  Thai  her 
nude  took  her  from  her  Ather  when  ahe  waa 
fire  years  old :  and  that,  when  she  was  sixteen, 
her  said  uncle  debauched  her :  that  she  11? ed 
in  a  oonthiued  state  of  incest  with  him  (having 
had  two  miscarriage  by  him,)  till  about,  a  year 
befoM  his  death,  when  he  slighted  her  in  fo- 
vonrof  another  woman.  His  repeated  neglecta 
of  her,  and  his  threatening  to  alter  his  will, 
Wbieh  she  knew  had  been  made  entirdy  ill  her 
fovonr,  wera  the  motives  that  inddoed  her  t* 
petpetrata  the  moider  for  whith  aha  is  aen« 
teoeedtodiOk 

Swan  K^fotaad,  That  ha  aloie  murdered  Iria 
master  Mr.  Jelfofys,  by  sholfting  him  with  a 
pistol  loaded  with  pieces  of  bulleta :  that  there 
waa  no  stab  given ;  but  that  the  aevernl  wonn^ 
were  given  Sf  the  ple6ss  of  the  bollHs,  and  by 
the  splinurrs  (rf'the  pistel,  that  bnrsi  when  It  waa 
fired  oif:  and  that  Mathews  was  not  at  Ikfc 
house  for  five  days  before  Iha  mntfder  Was 
committed :  but  owned,  that  both  he  and  Mte 
Jefierye  had  diisred  Mathews  6  «r  OOOt  to 
shoec  Mr.  Jdfoiya,  bnt  that  herefhaedtoda  it; 
and  that  they  eaUed  hiai  vfllain  for  deettfemg 
to  eomtnit  uie  mnrder  s  iipan  which  lie  re* 
sohed  to  do  it  hhnseH;  and  agread  whh  Miia 
Jefferya  what  time  to  cottttfit  It 

Thus  mndi  is  Inlerted  to  Ml  tha  rettftr  Inia 
tha  ease,  and  ai  an  Introduction  to  Ut  Jdltiee 
FoMevV  epiaibtt,  upan  wbM  dfUlh  IM  MM* 
aaenfatha  prlsMiem  ahatiM  b*  HMfiMlid 
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detanniimtion  of  the  Court  thmvon,  and  hk 
lonlobip's  obMrvalioos  oa  iodioUnoatt  for  mur- 
der aott  peliy  treaion. 

Tag  Casb  of  Iohn    Swan   and  Eliza-  , 

BETH  JErFERYS.* 

M  At' Chelmaford  aauzm,  ia  the  Banmiar 
1T51»  John  8wio  and  Elisabeth  Joffenr*  wore 
indicted  for  the-  inarder  ^of  Joseph  Jefiem; 
Siran  for  ^viag  the  aMNlal  wonnd,  and  Jcf- 
forjraforbSni^  pvetent,  aiding  and  abetting; 
and  they  both  pleaded  Not  GoiMy:  hot  their 
trial  was  pottpooed  to  tlie  neataoiMt. 

•*  In  the  mean  time  the  attorney  general, 
who  had  receifod  ordera  to  proiieate  at  iIm 
ezpenoe  of  the  crown,  wa&  sattelled  from  the 
evidence  hud  before  him,  that  Swan  woe  in 
the  actual  eervioe  of  the  deeeaoed  al  the  time 
the  mnrder  was  cemmiited,  or  at  leael  when 
the  dceign  was  fimt  laid.  He  tiiertfora  thenght 
it  advieabie  to  preter  aaotber  bill  a^faimt  them 
for  the  parts  they  respectively  tooh  ra  the  same 
murder,  charging  Swan  with  peiljf  treason,  and 
Jeflerys  with  murder.  Accordingly  at  the 
next  assHMS  soch  bill  was  preterred  and  found, 
and  the  prieoners  were  arrai^|ned  npon  it. 

**  The  prisoners  pleaded  in  abatement  ors 
IMM,  that  another  mdictment  was  depending 
for  the  eame  ofience ;  and  pleaded  over  to  the 
treaeon  and  felony.  The  connael  fop  the  crown 
did  notinsisi  upon  drawing  np  the  plea  in  form 
(aa  was  done  m  Layer's  Case,  vol.  ta,  pw  94,) 
butdemnrred  ere  tenus;  and  the  counsel  for 
the  prisoners  jobcd  in  demurrer. 

^*  Mr.  Justice  Wright,  who  sat  on  the  crown 
aide,  desiring  the  company  of  Mr.  Just.  Foster, 
who  tvent  that  circuit  with  him,  at  the  arguing 
the, plea,  he  went  into  court,  and  sat  there 
till  tnat  matter  was  detemmad,  and  the  jury 
sworn. 

<<  The  prieoDer*s  eaonaal  msisted,  Aatthey 
ought  not  ttf  haye  been  anaif|[ned  on  this  new 
bill,  fMMBdiag  tho  former  indidment,  on  which 
issue  is  already  joined :  beoanse,  if  they  plead 
to  issue  on  thi«  indietmeat,  they  may  w  liable 
to  be  tried  twice  for  one  and  the  same  foot.  It 
will  be  in  the  option  of  tho  crown,  after  issaa 
is  joined  u|Kin  both  iodidmcnts,  to  prooeed  to 
trial  upon  either  of  them ;  and  if  the  priseaen 
should  be  acquitted  npon  one,  they  may  afill 
bo  tried  upon  tne  others  For  though  mtterfida 
uequit  of  murder  may  be  a  good  bar  to  an  in* 
dictment  of  petty  treason  for  the  eame  foot,  or 
ttuteifinU  aiqwi  of  petty  treason,  to  an  indict- 
ment of  murder}  yet  the  prisonera  having 
e leaded  to  issue  on  lioth  indiotmente,  they  may 
B  toM  they  come  too  hue  with  their  plea  in 
bar,  issue  being  already  joined  on  the  foot. 

«'  They  therafove  pressed  that  the  trial  on 
the  first  fodiotasent- might  go  on,  before  the 
prisoners  should  be  called  upon  to  plead  to  the 
•eooad ;  for  said  they,  if  the  prisoners  sbonld 
be  found  goilty  on  that  indictment,  the  enda  of 


•   From  Mr.  Jnstioo  Foster*e  Reports,  p* 
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public  justice  wiH  be  fnHy  answered.  And  if 
they  sbonhl  be  acquittsd,  and  the  counsel  for 
the  erowa  should  think  proper  to  proceed  oii 
this  new  bill,  the  prisoners  ought  to  be  lel>  at 
lilierty  to  avail  tbanselves  of  that  acquittal,  as 
tbey  shall  be  adeised. 

<^  The  Court  was  of  opinion,  that  the  charge 
in  ^km  bill  laet  found  must  be  answered,  not- 
withstanding the  pendency  of  the  former;  for 
tttUerfrih  mnraign  is  no  plea  in  this  esse.  Per* 
faapa  the  bill  last  found  is  better  adapted  to  tbo 
nature  of  the  case  than  the  former,  and  tho 
king's  counsel  most  be  at  liberty  to  prosecnle 
in  eiich  maaner  as  may  best  answer  the  ends  of 
public  juetice.  But  at  the  same  time  the  Court 
must  take  care,  that  the  prisoners  be  not  ex-* 
poeed  to  the  ineouvenience  of  onder^ng  two 
Uriels  for  one  and  the  same  foct. 

**  With  regard  to  the  prisoner  Jeffierys,  the' 
ollence  charged,  in  both  inihctments  is  exactly 
the  same,  as  well  In  oonsidcraiion  of  law  as  in 
point  of  foot ;  with  regard  to  Swan,  the  fact  in 
both  ia  the  same ;  and  so  is  the  substantial  part 
of  the  chaive,  wilful  murder  of  malice  pre- 
pejuo  :  but  foiling  under  a  diflbreot  considera- 
tion in  the  second  indictment,  mercy  from  the 
relation  the  prieoner  is  sbpposed  to  stand  in  to 
the  deceased.  And  if  that  relation  should  not 
bo  made  out  in  proof,  yet  still  he  may  be  found 
guil^  of  munler  upon  that  indictment. 

*'  And  therefore,  as  the  ends  of  public  jus- 
tice would  be  folly  answered  with  regard  to 
both  tho  prisoners,  by  trying  them  on  the  in- 
dictment for  petty  treason  and  murder,  the 
Coort  propoeed  to  tho  king's  connsel  that 'the 
first  indictment  shoald  be  ^[oashed  by  conaent, 
to  which  they  agreed ;  which  was  accordingly 
done,  and  the  Court  proceeded  to  the  trial  of 
the  prisoners  on  the  second  indiatment,.  on  the 
issue  of  Not  Gnilty . 

**  Tha  Court  in  this  case  followed  the  pre* 
cedent  in  Cro.  Car.  147,  sir  WiHiam  Witby- 
pole's  Case.  Only  tbey  took  in  the  consent 
of  the  king's  coansd,  which  I  think  they 
needed  not  to  have  ashed }  tii^  iustica  of  the 
case  was  sufficient  warrant  for  what  they  did. 

^*  Befora  the  jury  was  called,  the  judges* 
agreed  hrtweea  themselves,  that  if  the  prisoners 
should  not  think  fit  to  challenge  at  all,  they 
might  be  tried  tomther  ;  but  if  they  should  in* 
siet  on  their  chdlenges,  tbey  must  be  tried 
separately  t^  because  they  cannot  join  in  their 
challengee,  the  number  of  their  peremptory 
challenges  beiiig  differently  Ihnited,  Swan's  to 
35,  and  Jeflerys's  to  9Q. 

<>  TheConrt  informed  them  of  this ;  and  the 
prisoner  Swan  declaring  that  for  his  part  bo. 
wttved  all  benefit  of  challenging,  the  prisoner 
Jeiforys  chidlenged  (one)  two  or  three,  and  a 
jury  was  sworn.  The  prisoners  were  found 
guilty,  Swan  of  petty  treason,,  and  Jeflerys  of 
murder. 

"  While  the  case  of  the  king  against  Swan 
,  and  before  the  second  bill  was 


m  <m  •  »<■ 


*  Vide  Noble's  Trial;  rd.  19,  p«  731,  for 
diiSerent  opinion. 
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preferred,  a  question  was  made.  Whether  Swan 
could  be  convicted  on  the  indictment  f<]|r  mur- 
der, if  it  should  come  out  in  eTidenoe  thf  t  he 
was  servant  to  the  deceased  at  the  time  the  ftct 
was  contrived  or  committed ;  and  consequently 
that  bis  uiTence  was  petit  treason. 
•  '*  There  is  a  Case  cited  in  the  printed  trial  of 
Coke  and  Woodbume,  [SeeTol.l6,  p.  54]  which, 
if  such  case  there  ever  was,  hath,  as  fttr  as  the 
authority  of  it  goeth,  determined  that  question. 

*  At  the  summer  assizes  at  Dorchester  1712,  a 

*  woman  was  indicted  before  Mr.  Justice  Eyre*^ 

*  for  the  murder  of  another  woman ;  upon  evi- 

*  dence  it  appeared  that  the  person  murdered 

*  was  her  mistress,  which  made  the  crime 

*  petit  treason.    The  judge  directed  this  mat- 

*  ter  to  be  specially  found ;   and   upon  con- 

*  fereoce  wita  the  judges  it  was  held  she 
^  ought  to  be  acquitted  upon  thia  indictment, 

*  sis  she  accordin^y  was,  and  was  afterwards 

*  indicted  for  pettt  treason,  and  convicted  and 

*  executed.'  This  case  is  not  to  be  found  in 
any  report  printed  or  MS.  that  1  have  met  with, 
or  heard  of.  Nor  have  I,  upon  a  strict  inquiry, 
met  with  any.  tbdtsteps  of  such  case  among  the 
minutes  of  proceedings  on  the  crown-side  in 
the  county  where  the  case  is  supposed  to  have 
arisen;  though  the  minutes  from  1708  to 
1729  have  been  carefully  searched.  For  these 
reasons,  and  what  is  suggested  an  the  note,  I 
conclude  that  no  such  case  ever  existed. 

<«  Lord  Chief  Justice  Hale,  1  Hale  378,  is 
very  full  and  express  on  the  other  side  of  the 
question.    <^  A  person  who  is  guilty  of 'petit 

*  treason  may  be  indicted  of  murder ;  for  it  is 
Va  species  <if  mnrder,  and  a  pardon  of  murder 

*  paridoneth  petit  treason.' 

**  Lord  Chief  Justice  Coke  having  cited  the 
opinion  in  Dyer  235,  saith,  *  That  petit  trea- 

*  son  is  murder  and  more.'  6  Co.  13.  b.  And 
from  thence  it  bath  been  inferred  that  petit 
treason  and  murder  are  in  consideration  of  Jaw 
different  offences,  or  that  the  crime  of  murder 
is  merged  in  petit  treason.  But  this  inference 
will  not  hold,  however  true'  the  chief  justice's 
doctrine  may  be.  There  is  undoubtedly,  in 
consideration  qf  Jaw,  a  greater  d^ree  or  ma- 
lignity in  the  one  than  in  the  other,  arising  from 
that  degree  of  allegiance,  however  low,  which 
die  murderer  owed  to  the  deceased  at  tlie  time 
the  fact  was  committed  or  conceived  in  his 
lieart.  But  certainly  the  difference,  in  point  of 
malignity,  between  murder  and  manslaugliter 
is  infinitely  greater ;  aud  consequently  iu  that 
respect  it  may  with  equal  propriety  be  said, 
that  ynurder  is  manslaughter  and  more.  And 
yet  in  judgment  of  law  they  are  the  same 
offence,  di^iring  only  in  the  degree  of  ma* 
njgnity,  4  R.  46.  Keil.  103,  104,  when  con- 
sidered in  relation  to  one  and  the  same  fact. 


*  Justice  Eyre  did  not  go  the  Western 
Circuit  in  the  summer  1712.  Ward  and  Price 
went  at  that  time.  This  information  I  (Mr, 
Justice  Foster)  have  from  Mr.  Maddock,  clerk 
ql'assizaofiheWeslArn  Circuit.  Former  Edi- 
tion, 


And  by  a  parity  of  reason  lord  chief  justice 
Hale,  2  Hale  251,  condudeth,  thai  petit  trea- 
son and  murder  are  to  be  considered  in  the  same 
light,  as  one  oflfence,  differing  only  in  degree. 

*'  But  though  I  am  sati&ed  that  tte  lair 
cbnsidereth  petit  treason  sftd  murder  as  ooe 
offence,  differing  only  in  cireumstanoe  and  de- 
gree ;  yet  whether  it  may  be  advisable  to  pro- 
ceed upon  an  indictment  for  murder  against  a 
person  plainly  appearing  to  be  gniky  of  petit 
treason,  is  a  matter  that  deserveth  great  con- 
sideration ;  and  probably  determined  the  attor- 
ney-|(enera]  to  prefer  a  fresh  bill  for  pedttre*- 
son  m  Swan's  case.  For  though  the  ofieneea 
are  to  most  purposes  considered  as  substantially 
the  same,  yet  as  there  is  some  difference  be- 
tween them  with  regard  to  the  jud^ent  that 
is  to  be  pronouneeif  upon  a  conviction,  and  a 
rery  material  one  with  regard  to  the  trial,  a 
person  indicted  for  petit  treason  being  intitM 
to  a  peremptory  challenge  of  35, 1  think  if  ibe 
prosecutor  be  apprised  of  the  true  state  of  the 
case,  as  he  may  be  if  he  u&eth  due  diligence,  be 
ought  to  adapt  the  indictment  lo  the  truth  of 
the  fact. 

**  But  if,  through  a  mistake  on  the  part  of 
the  prosecutor,  or  througb  the  ignorance  or  in- 
attention of  the  officer,  n  lull  be  preferred  as 
for  mnrder,  and  it  should  come  out  in  evidence 
that  the  prisoner  stood  in  that  sort  of  relatioa  te 
the  deceued  which  rendereth  the  offence  pclit 
treason,  I  do  not  think  it  by  any  means  advis- 
able to  direct  the  jury  to  (^ve  a  verdict  of  ac- 
quittal. For  a  perMHi  charged  with  a  crime  ef 
so  heinous  a  nature  ought  not  to  have  the 
chance  given  him  by  the  court  of  fivailing  bim^ 
self  of  a  plea  of  auterfoits  acquit.  In  stuch  n 
case  I  should  make  no  sort  of  difficulty  of  die- 
charging  the  jury  of  that  indictment,  and  order- 
ing a  fresh  indictment  fbr  petit  treason.  In 
this  method  the  prisoner  will  have  advantage 
of  his  peremptory  challenges,  and  tbe  puUio 
justice  will  not  saner.  And  on  the  other  hand, 
in  case  of  an  indictment  for  petit  treaaon,  if 
it  be  proved  that  the  defendant  killed  the  de- 
ceased with  sutoh  circumstances  of  uialice  as 
amount  to  murder,  biit  the  relation  of  servant^ 
&c.  is  not  proved,  I  have  no  ioit  of  doubt  that 
on  such  an  indictment,  tlie  defendant  may -be 
found  guilty  of  murder,  and  acquitted  of  the 
treason.  For  murder,  1  Hale,  378,  S  Hale, 
184,  is  included  in  every  charge  of  petit  trea- 
son,  '  fekwic^,  proditori^,  et  ex  malitii  pne- 

*  cogitataL  niurdravit.' 

**  The  treason  is  a  circumstance  of  aggtava- 
tion,  of  which  the  defendant  may  be  acquitted, 
and  yet  found  guilty  of  the  substantial  part  of 
the  charge ;  just  as  a  man,  upon  an  indictment 
of  murder,  ^ay  be  acquitted  of  that,  and  found 
guilty  of  manslaughter.  *<  Because,"  say  the 
books,  *'  manslaughter  is  included  in  the 
charge  of  murder.'' 

•  **  1  will  ^o  one  step  further,  I  offer  it  aa  my 
private  opinion,  whicn  is  submitted  to  the  judg- 
ment of  the  learned.  Put  the  case,  that  a  per- 
son is  brought  to  his  trial  upon  an  mdictment 
for  petit  treasoo,  and  that  one  witftev  wiy  caa 


I20I] 


Jfl/t  rTUnUTm 


A-  p.  175«. 


be  prodooed,  or  that  the  proiecQtor  is  not  fuN 
Disned  witb  ao^  endence  eawept  the  depositioiis 
ukea  before  the  ooroMTy  er  inforniatHMis  taken 
ou  oath  before  justioee  of  the  peace  punaant 
to  ibe  statutes ;  and  let  it  be  supposed,  that 
those  witnesses  are  liTinff,  but  unable  to  trarel, 
•r  kepi  out  of  the  way  by  the  procurenent  of 
the  diffendaQl.  1,  %  Phil,  and  N.  Id.  9,  3  Ph. 
and  M.  10.  Vid.  Keil.  55.  1  Hale,  305.  3  Hale, 
884.  What  is  to  be  done  in  this  case?  Is  the 
defendant  to  be  acquitted  of  the  whole  charge  ? 
I  thbk  not  I  think  this  e?idence,  though  not 
sufficienl  6>  conri^t  of  petit  treason,  is  still  ad- 
missible evidence,  and  proper  to  be  left  to  the 
jury,  as  upon  a  chaige  of  murder ;  and  the 
jury,  if  they  are  satisfied,  may  find  the  de- 
leiM^nt  guilty  of  the  munler,  and  aequtt  him 
of  the  treason,  for  the  reasons  just  now  giren, 
%  Hale,  184.  Inierett  reipubUat  ne  mak' 
ficia  rtmwHtant  impunita.^* 

The  prisoners  were  both  executed  March  S8, 

1753,  at  Bucket's- Hill,  near  the  fiakl-faced 

Stag,  on  Epping-Forest,  near  the  place  where 

*  |be  feet  was  committed }  and  Swan  was  hanged 

in  chains. 

•«  At  a  meeting  of  the  judges  at  the  lord  chief 
justioe  Lee's  chambers,  in  June  1752,  (o  con- 
sider of  the  act  of  the  last  session,  for  the  better 
preventing  the  horrid  crime  of  murder,  it  was 
agreed  by  much  the  greater  part  of  the  judg-es, 
thnt  the  judgment  for  dissecting  and  anato- 
mising, and  touching  the  time  of  execution, 
ought  to  be  pronouncM  in  oases  of  petty  treason, 
though  murder  is  only  mentioned,  except  in 
the  case  of  women.*  And  in  that  case  too, 
the  time  of  execution  may  be  a  part  of  the 
judgment. 

«'  There  was  some  doubt,  whether  hanging 
la  chains  might  e?er  be  made  part  of  the  judg- 
ment ;t  but  on  debate  it  was  agreed  by  nine 

*  Though  the  1  B.  6,  o.  13,  enactetb,  tliat 
wilful  poisoning  shall  be  deemed  murder  of 
malice  prepensed,  and  that  the  offender  shall 
suffer  aod  forfeit  as  in  other  ca^s  of  wilful  mur- 
der ;  yet  if  the  wife  pr  serrant  poison  husband 
or  master,  they  are  constantly  indicted  for  petty 
treason,  and  suffer  the  pains  peculiar  to  that 
offence.  Petty  treason  Is  considered  in  no 
other  light  tban  as  an  aggravated  murder. 
Farmer  Edition. 

f  Before  this  time,  there  was  some  diflicuhy 
about  banging  iu  chains. 

For  in  the  year  1741,  when  James  Hall 
pleaded  guilty  to  the  indictment  of  petty  tree- 
SOD,  for  the  murder  of  his  Piaster,  John  Penny, 
of  Clement's- Inn,  gent,  the  Re?.  Dr.  Penny, 
dean  of  Litchfield,  his  brother,  and  the  rela* 


jttdgea,  that  in  all  cases  within  the  act,  the 
judgment  for  dissection  aod  anatomissing  only 
should  be  part  of  the  sentence :  And  if  it  sbOuM 
be  thought  adfisable,  the  judge  might  after- 
wards dnrect  the  hanging  in  cuius  by  special 
order  to  the  sheriff,  pursuant  to  the  power  given 
for  that  purpose  in  the  proviso." 

tions,  applied  to  the  Court  at  the  Old-Bailey, 
before  sentence  was  passed,  that  th^  would  be 
pleased  to  make  an  order,  That  James  Hall 
might  be  hung  in  chains.^— Sir  Daniel  Lamr 
bcMrt,  then  lord- mayor,  spoke  to  sir  John 
Strange,  the  recorder  of  London,  about  it; 
when  the  Recorder  told  the  relations,  <^  The 
Court  never  made  ^any  order  in  such  cases  ; 
that  they  must  apply  to  the  kiqg,  the  body 

being  at  his  roajesty^s  disposal." ^The  king 

was  then  at  Hanover ;  and  the  rdations  ap« 
plied  by  petition  to  the  regency,  at  their  first 
sitting  (at  Whitehall)  after  the  sessions,  about 
it,  when  they  were  told  by  Mr.  Sharpe,  derk 
to  the  council,  **  That  the  regency,  or  the 
council,  never  made  any  order  in  sndi  cases  ; 
and  that  the  Court  who  tried  the  prisoner 
should  have  done  it."  Under  this  diffieul^, 
dean  Penny,  who  was  acquainted  with  tbef 
archbishop  of  Canterbury,  and  with  his  grace 
the  duke  of  Newcastle,  (to  whom  he  had  been* 
chaplain)  sent  in  to  the  regency,  and  begged  aa 
a  fiivour  to  sneak  to  those  two  noble  lords ;  who 
were  pleaseo  to  come  out  to  the  dean,  who  theto  • 
told  them  what  the  Court  at  the  Old. Bailey 
I  had  said ;  whereupon  their  ^ces  went  in, 
and  acquainted  the  regency  with  the  difficultjr 
the  relations  were  in ;  upon  which  an  order 
was  made  for  hanging  him  in  chains,  and  Mr.' 
Sharpe  came  out  and  told  them  Of  it ;  but  said, 
it  was  inserted  therem,  That  it  was  on  the' 

Ktition  of  the  relations  of  the  deceased :  And 
all  was  executed  at  the  end  of  Catherine- 
street,  in  the  Strand,  on  Monday  Sept.  14^. 
1741,  and  hanged  in  chains  at  Sheppard's- 
Busb,  just  beyond  Kensinffton  Gravel-pits, 
on  the  Acton  road,  in  Middletez.  Former 
Edition, 

With  the  account  given  in  the  text,  ametf 
seijeant  Forster's  MS.  as  cited  by  Mr.  Bast, 
(Pleas  of  the  Crown)  c.  5,  §  136,  where  it  io 
said  the  judjgres  agreed  that  this  should  be  the 
sentence  or  judgment :  ' 

<  That  YOU  be  taken  from  hence  to  the  prison 
from  whence  you  came,  and  that  you  be 
taken  firom  thence  on  the  day  of 
instant  (or  next)  to  the  place  of  execution,  and 
that  you  be  there  hanged  by  the  neck  till  your 
body  be  dead,  and  that  your  body  when  dead 
be  taken  down,  and  be  dissectM  and  anato- 
mixed.' 


^ 
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525.  The  Trial*  of  William  Owex,  Bookseller,  for  Printing  and 
PuLlishing  a  Libel,  intituled,  "  The  Case  of  Alexander  Mur- 
ray, esq."  on  an  Information  tried  at  Guildhall^  London^ 
Monday,  July  6,  before  the  Right  Hon.  the  Lord  Chief  Ju$» 
tice  Lee :  26  George  IL  a.  d.   1752. 


TH£  Home  of  Commoos,  on  Wednesday, 
November  20,  1751,  ResoUed,  That  the  bon. 
Alexander  Slurnijr,  esq.,  who  oo  the  Gth  day  of 
February,  in  the  last  session  of  parliament,  was, 
for  dangerous  and  seditious  practices,  in  viola- 
tion and  contempt  of  the  authority  and  privi- 
le^^  or  this  House,  and  of  the  freedom  of  elec- 
tions, ordered  by  th'is  House  to  be  committed 
close  prisoner  to  his  majesty's  gaol  of  New- 
gate, and  was  also  at  the  same  time  ordered  by 
this  House,  to  be  brought  to  the  bar  thereof,  to 
receive  bis  said  sentence  there  upon  his  knees ; 
and  before  the  said  sentence  was  received  by 
him,  did,  b^  a  hiir h  and  most  dangerous  con- 
tempt in  him  of  tne  authority  and  privileges  of 
this  House,  and  by  persisting  in  the  same, 
•void  the  execution  of  the  said  sentence,  during 
the  remainder  of  the  said  session  of  parliament, 
be  now  committed  close  prisoner  toMiis  ma- 
jesty's gaol  of  Newgate,  for  the  said  dangerous 
and  seditions  practices,  in  violation  and  con- 
tempt of  the  authority  and  privileges  of  this 
House,  and  of  the  freedom  of  elections. 

Ordered,  That  Mr.  Speaker  do  issue  \nB 
vcarrants  accordingly. 

Resolved,  That  the  said  Alexander  Murray 

-Ao  receive  the  said  sentence,  tor  his  now  being 

comrnitted  close  prisoner  to  his  msjest^'s  gaol 

of  Newgate,  at  the  bar  of  this  Hout»e,  upon  his 

knees. 

[  Ordered,  That  the  Serjeant  at  Arms  attend- 
ing this  House,  do  take  the  said  Alexander 
Murray  into  bis  custody,  in  order  to  his  being 
brought  to  the  bar  of  this  House^  to  receive  the 
said  sentence. 

A  complaint  Jieing  made  to  the  House,  of  a 

f' rioted  pamphlet,  entitled,  **Tbe  Case  of  the 
Ion.  Alexander  Alurray,  esq.  in  an  Appeal  to 
the  People  of  Great  Britain  ;  more  particuUrly 

'  *  Lord  Mansfield.(Nov.  16th  1784,)  in  deli- 
vering the  judgment  of  B.  R.  on  a  motion  for 
a  new  trial  in  the  Case  of  the  dean  of  St.  Asaph 
([see  it  iu  this  Collection)  says  that  this  report  is 
incorrect ;  but  he  does  not  specify  any  particu- 
lars of  incorrectness,  and  I  know  not  of  any 
better  published  report  of  the  case. 

**  July  6, 1759.  Owen  tried,  and  acquitted, 
for  publishing  Mr.  Murray's  Case.  This  is  tlie 
thinl  great  case,  where  the  juries  have  insisted 
on  judging  the  matter  of  Uw,  as  well  as  of  fact. 
The  first  was  of  Bnshell,  the  Quaker,  reported 
by  lord  chief  justice  Vaoghao:  the  second, 
was  that  of  the  Bishops  in  the  reign  of  Jamps 
IbeSd."    Oodiogton's  Diary.  < 


the  Inhabitants  of  the  City  and  Liberty  of 
Westminster ;" 

The  said  Pamphlet  was  broaght  op  to  tho 
table,  and  read. 

Resolved,  nem,  con.  That  the  said  Pamphlet 
is  an  impudent,  maltcious,  scandatooa,  aod 
seditious  libel,  falsely  and  most  if|iunoiialy  re- 
flecting upon,  and  aspersing  the  proorriinga, 
of  this  House,  and  tending  to  create  misappce- 
hensions  of  the  same  in  the  minds  of  the  peo« 
pie,  to  the  dishonour  of  this  House,  and  in  vio- 
lation of  the  privilege  thereof. 

Resolved,  nem,  con.  That  an  humble  Addres^ 
be  presented  to  his  muesty,  huroblv  to  dcnre 
his  mi^esty,  that  be  ivill  be  gradooaly  pleaoed 
to  give  directions  to  bis  Attomev  General  lo 
prosecute  the  authors  or  author,  the  printers  or 
printer,  and  the  publisbera  or  poblisher,  of  tha 
said  scandalous  libel,  in  order  that  they  may  ba 
brought  to  condign  punishment  for  the  name. 

Ordered,  That  the  said  Address  bo  preacnted 
to  his  majesty,  by  such  members  of  this  Hoosa 
as  are  of  bis  mi^esty's  most  honourable  privy 
council. 

The  day  following,  Mr.  Comptroller  reported 
to  the  House,  that  their  Address  of  yesterday 
had  been  presented  to  bis  miytsty,aM  that  bw 
majesty  had  commanded  liim  to  aoqoaint  the 
House,  that  he  had  given  directioni  aoooni« 
inglv. 

Accordingly  he  was  tried  on  the  Miomog 
Information,  July  6, 1754. 

Of  Michsielmas  Term,  in  the  95th  Year  of 
King  George  the  9nd. 

London,  Beit  remembered,  That  air  Dudley 
Ryder,  knight,  attorney  general  of  our  praaent 
sovereign  lord  the  king,  nho  for  oor  said  pre* 
sent  sovereign  lord  thelung  in  this  behalf  pro« 
secuteth,  in  nis  proper  person  oometh  here  into 
the  Coott  of  our  said  present  sovereign  lord  the 
king,  before  the  king  himself  at  Westminster,^ 
on  Wednesday  next  after  ^hree  weeks  from  tha 
feast  day  of  St.Michael  in  this  same  term,  and  for 
oor  said  |>reseot  sovereign  lord  the  luog,givetli 
the  Court  here  to  ondeiMand  and  he  informed, 
that  John  Owen,*  late  of  London,  bookaeUer, 

*  Memorandum.  He  is  called  all  the  way  in 
the  information  John  Owen,  whereas  hia  name 
is  William  Owen.  Hia  counsel  at  the  trial 
took  no  notice  of  the  misnomer,  intending  if  bo 
had  been  found  guilty  (as  I  am  informed)  to 
have  moveil  this'roisoomer  in  arrest  of  jod^r 
ment.    Former  Edition. 
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beings  a  wiefced,  seditions,  and  ill-disposed  per- 
son, and  harhigf  no  regard  for  tlie  laifs  of  this 
realm,  nor  for  the  public  peace  and  tranquillity 
of  this  kinf^om,  and  well  knowing  that  one 
Alexander  Murray,  late  of  the  parish  of  St. 
Geowey  Hanofer -square,  in  the  county  of 
Middlesex,  esquire,  bad  been  most  justly  and' 
deservedly  committed  to  bis  majesty's  ^ol  of 
Newgate,  in  the  city  of  London,  by  tirtue  of 
an  oraer  of  the  bonoorsMe  House  of  Commons 
of  this  kingdom  then  assembled  in  parliament,' 
lor  a  most  gross  snd  flagrant  misbehaviour  and 
contempt  committed  by  him  the  said  Alexander 
Blurray,  against  tbe  said  House,  hi  refining  to 
submit  to  the  rules  and  orders  of  the  said 
House,  and  for  acftinff  in  open  defiance  of  the 
aathoritj  of  ttie  said  House;  but  most  unHiw- 
MA^^  wickedljr,  and  maliciously,  derising,  con- 
Irismg,  and  intending  to  asperse,  scandalize, 
and  vilify  the  whole  body  of  the  Commons  of 
this  kingdom  in  baHiament  assembled,  and 
most '  wickedly  anu  audaciously  to  represent 
their  proceedings  in  parliament  as  cruel,  arbi- 
trary, and  oppressive ;  and  to  make  it  be  be-' 
lieved  and  thoo^t,  as  if  tbe  Commons  in  par- 
Kament  assembled  were  a' most  wicked,  base, 
and  degenerate  set  of  fiersons,  and  had  acted  in 
tbdr  Iqgfislative  cspactty  in  open  violation  of 
Ae  constitution  of  this  kingdom,  and  had  most' 
daringly  prostituted  their  power,  and  acted  in 
defiance  of  those  laws  which  bad  been  made 
and  provided  for  the  security  and  weltkre  of 
the  subjects  of  this  kingdom ;  and  also  most 
nnlawfolly,  wickedly,  and  audaciously  to  re-' 
present  tHe  said  House  of  Commons  as  a  court 
of  inquisition ;  and  moat  impudently  to  inst-' 
Biiate,  as  if  the  commitment  of  tbe  Said  Alex-' 
aoder  Murray  to  his  majesty's  said  gaol  of 
Newgate  was  founded  in  violence  and  oppres-' 
aion,  and  by  that  means  to  arraign  tbe  public 
jiistioe  and  proceedings  of  the  said  House-,  and' 
'to  bring  all  the  Commons  of  this  kingdom  in 
]iariiament  assembled  into  an  ill  and  mid  opi-' 
nion,  and  into  the  utmost  hatred  and  contempt,' 
with  ail  the  subjects  of  thb  kingdom ;  and  to' 
raise,  excite,  and  create  most  groomlless  and' 
unreasonable  fears  and  apprehensions  in  the 
minds  of  all  the  said  subjects,  as  if  the  rights' 
and  liberties  of  all  the  subjects  of  this  kingdom, 
and  tbe  very  constitotion  of  tbe  kingdom  itseff, 
were  in  the  utmost  peril  and  danger  of  being 
totally  subverted  and  overtomed,  from  an  ex- 
cessive and  wanton  exercise  of  power  claimed' 
by  tbe  said  Commons ;  and  thereby  tb  move, 
incite,  and  stir  up  all  the  subjects  of  this  kin^^- 
dom  in  a  most  unwarrantable  manner  to  vindi-' 
cate,  maintain,  and  assert  tbeir  said  rights  and 
liberties,  without  the  least  reason,  cmoni*,  of 
pretence  for  the  same ;  and  also  by  that  means 
to  molest  and  disturb  the  happy  state,  and  the 
pnblic  peace  and  tranqnillitv  of  this  kingdom,' 
at  present  so  firmly  and  well  established  under 
tbe  mild  and  gentle  government  and  adminis-' 
tration  of  om-  said  present  sovereign  lord  the 
king ;  upon  the  39th  day  of  June,  in  the  S5th 
year  of  tbe  reign  of  our  said  present  sovereign 
lard  Oeoigo  the  2iid,  by  the  grace  of  God,  of 


Great  Britain,  France  and  Ireland,  kmg,  de- 
fender of  the  faith,  and  so  forth,  with  force  and 
arms  at  London  aforesaid,  (that  is  to  sajr)  at  the 
parish  of  St.  Dunstan  in  the  West,  within  the 
ward  of  Farringdon  TVithout,  in  London  afore- 
said,  a  certain  wicked,  false,  scandalous,  sedi- 
tions, and  malicious  libel,  entitled,  '  The  Case 

*  of  the  Hon.  Alexander  Murray,  esq.  (thean'mg^ 

*  the  said  Alexander  Murray,  esq.  herein  above-' 
'  mentioned,)  in  an  Appeal  to  the  people  of 

<  Great  Britain ;  more  particolariy,  the  inba- 

*  bitants  of  the  city  and  liberty  of  Westmin- 

*  ster^*^  did  most  unlawfully,  wickedly,  sedi- 
tiously, and  maliciously  print  and  publish,  and 
did  canseand  procure  to  be  printed  and  pnb-] 
lifthed  :  in  whicb  said  libel,  of  and  concerning' 
the  House  of  Commons  of  this  kingdom  in 
parliament  assembled,  and  also  of  and  concern - 
mg  the  said  Alexander  Murray,  are  contained 
(amongst  other  things)  divers'  wicked,  ialse, 
feigned,  scandalous,  seditious,  and  malicious 
matters,  (that  is  to  say)  ra  me  part  thereof  ac- 
cording to  the  tenor  following,  (to  wit)  *  IVhat- 

*  ever  ahr  of  importance  a  person  may  appear  to 

*  assume  by  thibking  his  particular  hardships 

*  a  proper  olgeot  of  the  public  attention ;  yet . 

*  there  are  instances,  wherein  the  public  and 

*  private  interests  are  so  intimately  connected, 

*  that  to  let  the  latter  pass  unnoticed,  would 

<  imply  a   tacit  resignation    of  the  former. 

<  Upon  this  principle,  the  case  of  Mr.  Murray 

*  (meaning  the  said  Alexander  Murray)  may, 
*"  without  any  imputation  of  vanity,  be  deemed 

*  worthy  the  consideration  of  his  fellow- sub- 
ejects  (meaning  the  subjects  of  this  kingdom) ; 

<  for  thoueh  he  alone  may,  hitherto,  have  felt 

*  tbe  weight  of  tbe  punishment,  itis  not  known 

<  how  soon  they  may  experience  the  fatal  effecta 

<  of  the  precedent,-«a  precedent  founded  on 
« the  most  open  f  iolation  of  the  constitntion^ 

<  the  most  daring  prostitution  of  power,  and  in 
( defiance  of  those  laws  provided  for  the  seen* 

<  rity  and  welfkre  of  a  free  people  (ag^in  mean- 

*  ingthe  subjects  of  this  kingdom).    But  what 

*  renders  this  appeal,  from  a  sentence  of  the  re- 

<  pvesentatives,  (meaning  the  said  order  *  of 
« this  kingdom  so  assenabled  in  parliament  aa 
( aforesaid,  by  rurtue  of  which  he  the  said 

<  Alexander  Murray  was  so  committed  to  his 
«  majesty's  said  gaol  of  Newgate  as  aforesaid, 

<  for  the  redsons  aforesaid)  to  the  caoilid  judg- 
«  raent  of  their  constituents  (meaning  the  sub- 
« jects  of  this  kingdom  having  a  right  to  vote 
'  in  the  election  of  members  to  s^rve  in  the 

*  parliament  of  this  kingdom)  still  more  neces- 

<  sary,  is  the  peculiar  industry  that  has  been' 

<  practised,  to  impose  upon  the  public  a  false 

*  representation  of  the  ofience,  (meaning  the 

<  said  misbehaviour  and  contempt  for  which  he 

<  tbe  said  Alexander  Murray  was  so  committed 

*  as  aforesaid)  in  ortler,  if  possible,  to  justify  the 

*  unexampled   barbarity  of  the  prosecution : 

«for  whatever  may  have  been  the  preteoce 

*  — ■■■-- — 

•  a.  Whether  it  should  not  be  *<  the  said 
order  of  the  House  of  Coramofis  of  this  king- 
dom>^"4co.    Formtr  EdUkm^  •   • 
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*  of  findicatiDg  the  honoar  and  dignity  of  a 

<  particular  boose,  (meaning   the   House  of* 

*  ComoBons  of  this   kingdooa   so  assembled 

*  in  jftorliament  as  aforesaid)  it  will  too  plain- 
'  ly  appear,  that  greater .  regard   has  been 

*  had  to  support  the  private  pique  and  .personal 

*  resentment  of  a  certain  turbulent  statesman ; 
'  whose  ambition  impatient  of  oontroul,  and 
'  whose  avarice  abhorrent  of  ezpeoce,  deter- 
'  mined  him  to  offer  up  some  exemplary  sacri* 
'  fice  to  his  devoted  thousands,  and  an  impious 

*  opposition  to  his  alUsorereign  command :— « 
and  in  another  part  thereof,  accordiog  to  the 
tenor  foHowing,  (to  wit)  *  The  inhabiUnta  of 
^  Westminster,  alarmed  at  the  unconstitutional 
^  jiroceedings  carried  on  during  the  late  elec- 

*  lion  (meaning  the  late  election  of  a  member 

*  to  serve  in  the  present  parliament  of  this 

*  kingdom  for  the  city  and  liberty  of  Westmin- 

*  ster,  in  the  said  county  of  Middlesex),  and 
'  exasperated  to  find  a  representative  impoced 
'  on  them  by  the  dictatorial  authority  of  one  man 

*  in  opposition  to  a  scratinized  miyority,  had 

*  recourse  to  the  House  of  Commona  (meaning 

*  the  House  of  Commons  of  this  kingdom  then 
'atoembled  in  parliament),  flattering  them* 

*  selvea  that  august  assembly  would  vindicate 
'  their  invaded  nghts  and  libertiesy  nor  aaftr 

*  the  invaders  to  escape  with  impunity ;  nc- 

<  cordingly  a  petition  (meaning  a  pention  of 

<  the  burgeasea  and  inhabitants  S  the  aaid  city 

<  and  liberty)  was  presented,  oomi^aioing  of  a 

*  ftlse  return  (meaning  the  return  of  the  mem- 

<  ber  at  the  said  election  to  serve  in  the  prttent 

*  parliament  of  this  kingdom  for  the  said  dty 

<  and  libert  v). ^The  D— 1  Faction,  eonscioaa 

*  of  their  illegal  practices,  and  apprehending  a 

*  detection  of  them  would  inevitably  be  the 

*  eonsequence  of  a  free  inquiry  into  the  merits  of 

*  the  election,  (again  meaning  the  aaid  eleolion 
'  of  a  member  to  serve  in  the  present  parlia« 
'  ment  of  this  kingdom  for  the  said  dty  and 

*  liberty)  determined  at  all  eTentato  put  a  atop 

*  to  the  prosecution  of  it  (meaning  the  Miid  pe- 
«  tition) ;  and,  in  order  to  strike  the  petitioncfa 
«  with  terror,  prevailed  on  their  tnuty  friend 

*  the  highbailiff  (meaning  one  Peter  Leigh, 

*  esq.  the  then  high-bailiffof  the  said  city  and 

*  liberty,  who  was  the  proper  returning  officer 
'  at  the  said  election),  to  assume  the  laudable 
'  character  of  informer,  and  complain  of  ^bme 

*  high  crinaes  and  misdemeanours  oommittad 

*  against  his  sacred  person ;  but  the  more  effeo- 

*  tually  to  answer  the  purpose,  took  eapecial 

<  care  that  the  objects  of  this  complaint  should 

*  be  some  prmdpal  witnesses  in  aupport  of  the 

*  petition  (again  meaning  the saidpetition  of  the 

*  said  bu^essesaad  mhabitants  or  the  dty  and 

*  liberty  aforesaid,  agauiat  the  aaid  return  ao 
'  made  as  aforesaid).  However,  aa  the  accosa- 
'  tion  a^ost  the  high-bailiff  (again  meanmg 

*  toes  aid  Peter  Leigh,  then  high-bailiff  of  the 

*  aaid  city  and  liberty)  waa  antecedent  to  hia 

<  complaint,  it  was  thought,  in  point  of  rego- 
'■  lari^  and  justrae,  that  the  cooaideratkm  of  the 

*  latter  should  be  postponed  till  the  determina- 
f  tion  of  the  former }  mora  pvltodirijr  m 


the  offences  aHedf(cd  to  have  hawrfnmmitted 
ag^ainst  this  magiatFate,  (again  meaning  tbe 
said  Peter  Leigh)  most  necessarily  ^Wg»* 
upon  hearing  the  merits  of  the  petition.  This 
havingr  produced  a  debate,  and  the  &k- 


(meaning  Speaker,  that  ia  to  say,  meaning  tbe 
right  honourable  Arthur  Ooalow,  esq.  then 
Speaker  of  the  House  of  Commona  of  thin 
kingdom),  being  called  upon  to  give  bia  ofii- 
nion  in  point  of  form  and  order,  he  (again 
meaning  the  aaid  Speaker)  declared,  &Mt» 
to  begin  by  inquiry  into  the  complaint  of  the 
high-bailiff,  (again  meaning  the  said  Peter 
Leigh,  then  high  •bailiff  of  the  said  dty  ami 
liberty  as  aforeaaid)  was  not  only  contrary  to 
the  prder  and  metaod  of  nroceediiMC  hi  tbat 
House  (again  meaning  the  aaid  fiottSB  of 
Common^,  but  of  every  other  court  ofjoatioe, 
and  inconsistent  with  instice  itself.  Thoogfa 
these  reasons  might  haye  some  prevnlcnoQ 
with  oart  of  the  Hooae  (agaia  meaning  the 
said  Hous^  of  Commons  so  assembled  in  puw 
liamentBa aforesaid);  neverthdess a m^|ority 
determined,  that  the  high-bailiff^s  isemplaiaia 
(again  meaning  the  aaid  complaint  «Mf  the  aaid 
Peter  Ldgb,  than  higfa-baiUff^  the  aaid 
city  and  liberty  aa  afiiraaaid)  shooUl  be  ikxk 
heard,  which,  if  nol  auffident  to  terrify  the 
petitioners  (again  meaning  the  said  baiyssaei 
and  inhabitants,  of  the  said  dtj  and  Iweity) 
from  their  pmanit  of  justice,  wonW  at  least 
produce  the  oonrenient  eflect  (to  apeak  In  the 
phrase  of  an  inferior  court)  m  amking  mmtm 
material  evidenoe.  Thus,  by  a  kin^i  of  par- 
lianentary  legerdamain,  the  aceused  became 
the  aocnser,  «nd  the  witneas  had  the  OMrtt- 
fication  to  find  himaalf  eoqiared  into  the 
place  of  the  culprit  This  eqoitahle  de- 
termination brought  Mr.  Murray  (again 
meaning  the  said  Alexander  Murray)  to  the 
bar  (meaamg  the  bar  of  the  said  Hoont 
of  Commona  then  assembled  in  parlin- 
ment  as  afoiesdd) ;  where,  in  support  of  the 
grievous  charge  eidiibited  ag&ioat  him  hy  thn 
high*  bailiff,  (again  meanbg  the  aaid  reter 
Leigh«  then  high-bdiiffof  the  aaid  city  and 
folio 


i: 


liberty)  the  following  witnesses  were  pro« 
duced;  and  first,  Mr.  Baldwin  (deputy- 
bailiff)  and  his  son  appeared,  who  dedared 
That  Mr.  Murray  (again  BManing  the  aaid 
Alexander  Mnrray)  came  to  thdr  house,  and 
sail),  that  he  waa  reaolved  that  the  high- 
bailiff  shpttid  not  smuggle  an  election;  atnd 
that  he  and  a  thousand  more  had  awore,  he 
agdn  meamng  the  aaid  Pelcr  Ldgh,  then 
igh-bailiff  aa  aforeaaid)  should  make  the  de- 
cimtkm  in  the  middle  of  Covent-gardes 

fteaomg  Oovent-sarden  in  the  parish  of  fit* 
ttl  Coveol'garden,  in  the  said  coonty  ef 
Middleaex,  and  within  the  dty  and  ^liberty 
aforeadd).  The  truth  of  the  fotoser  part  of 
this  aceuaation  B|r.  Murray  (again  aaenung 
the  said  Alexander  Murray)  waa  iagtoiooua 
enough  to  oonfesa;— «nd  indeed,  if  this 
apeciea  pf  pariiamentary  amoggfiw  waa 
found  necessary  to  be  enconraged  .nr  nay 

prirata  ieHom  of  atatO)  an  wwivd 
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<  attem^  to  frerciil  it  shmld  be  dwniH  art* 

*  nble  by  iboce  at  the  hekm :  Hut  as  in  our 

*  deys  Ihw  cemiel  ere*  be  soMeeeil,  sorely  the 

*  mere  eeyiag  a  man  should  not  <lo  what  he 

<  ought  not  to  do,  isacriflMof  sneh  anatore, 
*.to  which  ito  IcgMklon  hate  ereo  yet  thought 

*  proper  ef  annexing  a  oenalty .  With  rcefMcl 
^  to  the  other  naily  Mr.  Gaaooigne,  alid  Mr. 

*  Came  the  high  •oonstahle,  gentleroeii  enturely 

*  disinterested,  testified,  that  they  were  pre* 
«  sent,  and  beard  the  former  words,  yet  they 
•never  heard  the  hitter  expression ;  and  what 
«  afforded  the  strongest  presomptive  evidenee 
«  agama  eueh  a  deehunttoo,  wan,  that  it  evi- 
•dently  appeared  no  snch  purpose  was  ever 

<  ioteadedtobe  executed;  or  bow  easy  would 

•  it  have  been  for  Mr.  Moray  (again  meaidttg 

•  theifid  Alexander  Murray)  with  his  thonsand 
c.vofanteers,  te  have  secured  the  person  of  this 

<  oiagiutoate,  (again  meaning  the  said  Peter 

<  Leigh,  then  Ugh-baihff  an  i^Naaid)  when  he 
f  naet  him  (again  meanmg  the  said  Pter 
« liS^h)  gomg  te  the  hustings  unsupported  by 

<  m  eingle  peaee-oiBeer  or  any  other  attendant? 
«  But  in  order  to  turn  the  eeale  entirely  in  ft- 
«,  vour  of  Mr.  Murray's  kmoeenoe,  the  high- 

•  bailiff  btOBseif  wae  candid  euough  to  admew- 

•  Icdgu  at  the  bar,  (•gain  neanmg  the  bar  ef 

•  tfausaidileueeof  (>>maMna  soaassmbMin 
iDarliament  as  aforesaid)  that  meettng  Mr. 
«  Murray  (agam  useaning  the  said  Alexander 
«  Murray)  m  his  way  IhMD  BaldWin*s  to  the 
*.  hustings,  upon  being  asked  the  Question,  he 

•  (again  meanny  the  said  Peter  Leigh)  did 
i  then  deeiare,  Ilatne  man  could  behave  with 
«  more  good  nmnners  towards  him  (seain 
(  meaning  the  said  Fslsr  Lsigh)  than  Mr. 
« Murray  (again  meaning  the  said  Alexaader 
«  Murray).    Behold  the  next  witness  ooming 

<  forth  m  the  diaraeler  of  a  journeyman 

<  bttttoo>trimmer,  and  declaring.  That  he  saw 

<  Mr.  Murray  (again  meaning  the  said  Alex- 
«  ander  Murray,)  at  the  head  of  a  great  mob, 

<  who  meetmg  a  chnnnev-sweeper  asked  him,- 

<  ly  bom  he  was  for  ?— The  chiinney- sweeper 
« answering,  For  sir  Oeoige,  (meaning  sir 
«  George  Vandepot,  baronet,  then  a  candidate 

•  at  the  said  eledieu  of  a  member  to  serve  in 
« the  present  parlimnent  for  the  kaid  city  and 

•  liberty)  Mr.  Murray  (again  meaning  the  said 
'Alexander  Mnrray)  replied.  Then  yon  are 

•  an  honest  fellow,  aul  lord  Treotham  (mean-' 
« ing  the  honourable  Granville  Leveeon  Oower, 

*  esquirs,  commonly  caUed  brd  vieoouat  Tren- 
«.tham,  the  other  candidate  at  the  said  elcctioo) 

*  and  the  high- bailiff  (again  meaning  the  said 

<  Peter  Lei^b,  then  b^-beiliff  of  the  said 
.•citv  and  liberty  aa  aforesaid)  are  two  great 

«  villains,  or  two  great  damned  viUabs  and 
•lascab.    What  Ueciablo  dialogue  !-.Evi- 

<  deace  how  onited  to  the  aslcmnity  of  a  osna- 

•  tonal  inquvy  !-»Mnst  net  the  people  (mean- 

*  iDg  the  people  of  this  kmgdom)  entertain  the 

<  highest  opinion  of  tbeiv  bpslative  deputies, 

*  (meaning  the  Comroona  of  thia  kmgdom  In 
«thia  proent  parliameni  assembled)  when 
I  thij  iae  them  aeaomijr  attendiagr  Mfriiar 


Uruiiif  te  8u6h  impeHaat  diseeveries  ?— -But 
unluckily,  had  this  heinous  article  of  aocuaa* 
tien  tlie  sanction  of  troth  to  enforce  it,  what 
matter  does  it  afford  for  the  cognisaace  of  this 
judicature  P  (meaning  the  said  House  of 
Commons  so  assembled  in  parliament  aa 
aforesaid.)  Especially,  as  it  is  allowed  te 
have  pashed  long  after  the  declaration  (mean- 
ing the  declaration  of  the  said  Peter  Leigh, 
the  said  high-bailiff,  by  which  the  said  Grsn- 
ville  Levesbn  Gower,  esquire,  comroooly 
called  lord  viscount  Trentbam,  was  declared 
duly  elected  a  membbr  to  serve  in  the  present 
parliament  for  the  said  city  and  iibertv)  was 
made?  Persuaded  1  am,  had  tite  noble  lord 
biuMdf  (sgain  mesntng  the  said  Granville 
LevesoB  Gower,  esquire,  commonly  called 
lord  viscount  Ttentham)  i^ven  the  least  credit 
to  it,  his  punctilious  delicacy  in  point  of 
hoDOur  would  have  expected  a  personal  sk* 
plicatioB  ftom  the  author  of  so  scaudakws  an 
mdignity;  nor  ia  it  to  be  imagined,  a  person 
(agam  meaning  the  eaid  Granville  Leveeon 
Gower,  esquire,  commonly  called  lord  viscount 
Tientham)  who  so  valiantly  itfanifosted  hia 
heroism  ro  a  late  French  afiatr,  wonl4 
meanly  buckle  on  the  armour  of  privilege, 
and  adopt  a  public  persecution  in  the  place 


of  a  private  resentment.  The  next  aul 
produced  waa  that  of  a  tripe-man,  who  pass- 
ing along  Henrietta^strcet,at  the  same  time 
the  high-bailiff  was  going  to  the  Cross- Keys, 
heard  somebody  behind  hini  say.  Is  there  no- 
body will  knock  the  dog's  (meaning  the  said 
Peter  Leigh,  then  high-bailiff  as  aforesaitf, 
his)  brains  Out ;  when  clapping  the  hi^* 
beiUff's  footman  en  the  shotilder,  be  toM  hmi, 
That  is  he  who  uttered  those  terrible  worde, 
and  then  the  footman  Informed  him  that  per- 
eoo'a  name  waa  Murrav  (meanmg  the  snid 
Alexander  Murray).  What  a  Janua-beaded 
wknem  is  here!  wne  from  hearing  worde  ut- 
tered behind  him  in  a  crowd,  could  identify 
the  person  who  spoke  them  f  Did  hie  ears 
furnish  hrni  with  a  knowledge  of  the  personal 
figure  of  Mr.  Murray,  whom  he  doea  not 
pretend  to  know  before  the  feotman*e  inform 
motion  P  Or  what  kind  of  inspiration  enabled 
him  to  discover,  that  the  particular  dog's 
brains  meant  by  this  exclamation  bekinged  to 
the  high-bailiff  r  But  were  it  posnble  to  pay 
any  regard  to  such  inconsistent  evidence,  stin 
the  commission  of  this  horrid  offence  must 
have  been  at  least  two  hours  after  allhuaiuess 
relating  to  the  tancttun  ianetorum  of  fit  file* 
phen's  chapel  was  finished ;  consequently  suIn 
ject  to  the  notice  of  some  Un  sacred  tribunal.— * 
However  ridiculous  the  matter  contiined  iu 
these  two  last  articles  of  impeachment  may 
appear,  it  cannot  be  denied,  but  that  il  must 
have  received  a  very  notable  weight  of  authoi- 
rity  ft^mi  the  eminent  characters  of  the  wit- 
nesses, who  from  their  situation  in  life  musi 
be  concluded  to  have  uoderslAndinga  net  la 
be  imposed  upon,  and  principles  ^  honour 
not  to  be  viototed.  What  then  will  it  avail  the 
oaaae  ef  BIr,  Mviay  with  the  puMw»  any 


ISll^  f6  6SORGE  IL 

more  than  with  the  StiMte,  (agahi  meaning 
the  mid  Roofle  of  Coumons  to  aMembled 
io  parliameot  at  aforenid)  to  oppose  the  no- 
questionable  testimony  of  oar  batton-trimiiier 
aud  tripe-maOf  with  that  of  a  ooMe  lord,  an 
faonoorahle  boironet,  and  a  worthy  barrister  f 
Nerertheless,  as  the  sane  confinctngf  motiTes 
of  condemnation  may  not  possibly  infloenee  the 
verdict  without  doors,  I  shall  take  the  liberty 
to  prodoce  the  authoritv  of  lord  Carpenter, 
who  was  pleased  to  declare  at  the  bar,  (again 
meaning  the  said  bar  of  the  said  House  of 
Commons  sosssembled  in  parliament  as  afore- 
said) that  his  lordship  and  Mr.  Murray  (again 
meaning  the  said  Alexander  Murray)  were 
together  from  the  time  the  declaration  (again 
meaning  the  said  declaration  of  the  said  Peter 
Leigh,  the  said  high  bailiff,  by  which  the 
said  GranTille  Leveaon  Gower,  esq.,  com- 
monly  called  lord  viscount  Trentham,  was 
declared  duly  elected  as  aforesaid)  was  made 
till  dinner ;  that  they  were  in  Bedford -street, 
where  this  great  mob  was,  by  the  button- 
trimmer,  said  to  be  assembled,  but  he  never 
heard  Mr.  Murray  (again  meaning  the  said 
Alexander  Murray)  say  any  thing  scurrilous 
of  loixl  Trenthsm  (again  meaning  the  said 
Orsnville  Leveson  Gower,  esq.,  commonly 
called  lord  viscount  Trentham)  to  a  chimney- 
sweener,  or  any  other  person  whatever.  His 
lordship  farther  said,  that  he  was  arm-m- 
arm  with  Mr.  Murray  (agam  meaning  the 
said  Alexander  Mmrray)  when  the  high -bailiff 
passed  close  by  them  through  the  church- 
yard to  the  Cross«Kevs,  (meaning  the  said 
tavern,  commonly  called  or  known  by  the 
Dame  of  the  Cross-Keys  tavern)  which  was 
near  two  hours  after  the  declaration,  (agsin 
meaning  the  seid  dedamtjon  so  made  by  the 
said  Peter  Leigh,  the  said  high  -bailiff  as  afore* 
said)  but  that  he  never  heard  Mr.  Murray 
utter  the  exclamation  laid  to  his  charge  by 
the  tripe-man ;  and  that  if  he  had  made  use 
of  aov  such  expressions,  he  apprehended  they 
could  not  have  passed  unnoticed  by  him; 
that  so  far  from  inciting  the  people  to  knock 
the  hiffh-bailiff*s  (again  meaning  the  said 
Peter  Leigh,  then  high  bailiff  of  the  said 
city  and  liberty  as  aforesaid,  his)  brains  out, 
bis  kirdship  declared,  Mr.  Murray  (again 
meaning  the  said  Alexander  Murray)  ad^sed 
them,  to  leave  him  (again  meaning  the  said 
Peter  Leigh)  to  the  remorse  of  his  own  con- 
science; assuringthem,thstwouldbeamore 
severe  punishment  than  any  they  could  in- 
flk:t.  Sir  John  Tyrrell  and  Mr.  Gascoigne,' 
who  were  likewise  close  by  lord  Carpenter 
and  Mr.  Murray  (again  meaning  the  said 
Alexander  Murrav)  when  the  high-bailiff 
pased  from  the  church  to  the  tavern,  word 
called  to  corroborate  this  evidence;  which,' 
in  an  assembly  where  most  of  ite  members 
were  so  well  acquainted  with  his  lordship's 
veracity  and  honour,  may  seem  an  act  6f 
supererogation.  In  the  course  of  this  exa- 
mination, lord  Carpenter  having  said,  that  he 
And  Mr.  Murray  werq  together  all  the  Uautf 
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*  fhmi  the  dedvatioD  till  dinner,  and  sfa*  John 

•  Tynell  bebg  asked,  if  his  tordship  was  with 
Bin  Mnrrsy  when  he  firM  saw  him*,  and  an- 
9wknaf  he  believed  not,  one  of  the  mfmbera 

KBamng  one  of  the  members-  of  the  amd' 
use  of  Commons  so  assemMed*  in  parlia- 
ment as  aforesaid)  (rentorkable  for  his  insu-' 
perable  moddityy  exuhed  on  hi*  sagacity,  ia 
having,  as  he  imagined,  detected  a  iiotoriooo 
contradietton  in  the  evkienee ;  but  when  it  ia 
considered  that  sir  John  TyrreH  never  saw 
lord  Carpenter  till  that  day,  it  wilt  require  no' 
great  stretch  of  credulity,  to  bdieve  that  air 
John  might  talk  a  minute  or  two  with  Mr.' 
Murray  in  a  crowd,  without  partienlarly  re- 
marking  a  person  who  was  with  him,  and 
who  at  that  tioM  was  an  absolute  stranger 
to  him.  Lo!  from  this '  mountain  of  con- 
tradiction, ri^kuUu  micj  misej^ar;  which 
hovrever,  was  seaiidakfusly  urged  as  sofB-* 
dent  to  invalklBte  the  testimony  of  two  such 
honourable  parsons!  To  whst  pitiful  shifts 
most  thu  faction  betednced,  when  obliged  Ur 
have  recourse  to  a  quibble,  the  most  con-* 
temptible  legal  pcttyiogger  wouki  blush  to  \m 
guilty  of?  The  reason  of  lord  Carpenter^a 
and  Mr.  Mnnmy's  staying  so  long  was,  to  nsa 
their  endeavouii  to  p4v^t  anjTinsuK  beinr 
offered  to  the  high  bailiff;  not  perhaps  oat  of 
any  regard  to  the  extraordinary  merits  of  that 
worthy  gentleman^  but  being  sensible  that 
they  should  be  made  the  vktims  to  expiatw 
any  unlucky  accident  that  might  happen  ;- 
and  that  this  apprehension  was  not  ill-gronnd- 
ed,  evidently  ap(iears  from  the  fate  of  Mr. 
Murray,  even  when' no  accident  happened  ar 
all.  Now  appears  the  celebrated'  Mr.  Pond,* 
who  is  to  give  the  amp  de  grace, — Hear* 
him  then  alarm  the  House  (sgain  meaniii^ 
the  said  llouse  of  Commons  so  assembled  in 

Carliament  as  aforesaid)  by  declarmg.  That 
e  heard  Mr.  Murrsv  say  in  the  Mount  coffee- 
house some  days  after  the  declaration  (again 
meaning  the  saiddeclaralion  so  made  by  tho 
said  Peter  Leigh,  fhe  said  high-baiUff  at 
afbresaid)  was  made,  that  if  his  advice  had 
been  taken,  and  the  rails  of  the  portico  cot 
down,  the  high-baihff  (sgain  meaning  the 
said  Peter  Leigh,  then  high-bailiff  of  the 
sakl  dty  and  libetty  as  aforesaid)  dimt  net- 
have  returned  lord  Itentham.  Heavy  charge ! 
Nor  can  the  truth  of  it  admit  of  anjf  dbpnte, 
when  authenticated  by  the  dedaration  of  ao 
worthy  a  person,  hoaonred  with  the  confU 
dence  of  the  highest«bom  gamblers,  and  con-' 
stantly  employed  by  them  in  the  commenda- 
ble quality  or  bet-lnroker;  nay,  whodnrinsr 
the  time  of  the  ekntion  (meaning  the  saw 
late  dection  of  a  member  lo  aerre  in  the 
present  parliament  of  this  kui|fdon  fhr  thn* 
sdd  dty  and  Kbbrty)  is  sud  to  have  ymry' 
industriously  exercised  his  profession,  by 
laying  considerable  sums  for  the  noUe  can-' 
didate  himsHf  on  the  event  of  his  retoftt 
j[meanuig^  hn  return  as  a  iheflBber  to  aervo 
in  the  present  parliament  of  this  kinf^dom.)' 
But  how  atrocmos  the  nattflreootamed  in 
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*  UiiiaceiisatioD!  Iosuppote(90  lonif  after)  UmI 

*  to  b&ve  happened  wbieb  did  oot,  happen,  oer- 

*  tainly  jualinies  the  extremity  of  punisbmeDt,  as 

*  the  supposition  of  a  fact  is  douotJess  more  cri- 

*  mioal  than  the  ezeoution  of  it.  Had  the  iron 
'  rails  been  cut  down,  what  ought  to  have  been 

<  the  conseqaenoe  ?  Mr.  Marray  ought  to  bate 
'  been  pnnisbed.    But  the  iron  rails  were  not 

*  cut  down ;   what  is  the  consei|uence  ?  Mr. 

*  Murray  (again  meaning  the  said  Alexander 

*  Murray)  is  ponished.    Excellent  reasoning  I 

*  righteous  determination !  Could  the  bare  in* 

*  timation  that  he  was  the  adviser  of  such  a 

*  curious  stratagem  be  sufficient  to  condenm 

*  him  (again  meaning  the  said  Alexander  Mur- 

*  ray,)  when  it  does  not  appear  that  he  ever 

*  actually  gave  this  advi^  to  any  person  what- 
«  ever,  or  that  the  least  attempt  was  made  in 

*  consequence  of  it  P  Who  knows  not  that  an 

<  overt^act  is  required  to  the  conviction  of  a 

*  person   for   high- treason  against  the  king 

*  himself?  Yet  Miold !  no  such  legal  nicety 
«  is  thought  necessary  to  constitute  a  Luama- 
*jeitat   against  the  honourable  house  (sgaili 

*  meaoiuff  the  said  House  of  Commons  so  as- 

*  sembled  in  parliaoaent  as  aforesaid.)  It  is 
« observable  throughout  tbe  whole  course  of 

<  tbe  evidence,  that  not  so  much  as  any  one 
«  act  whatever  is  pretended  to  have  been  com- 

*  mitted  by  Mr.  Murray,  not  even  any  oral 

*  offence,  (except  that  at  Baldwin's,  with 
c  which  the  high -bailiff  (again  meaning  the 
(  said  Peter  Leigh,  then  hi|^h-bailiff  of  the  said 

*  city  and  liberty  as  aforesaid)  was  not,  till  long 
«  aAer,  acquainted)  which  was  not  subsequent 

*  to  the  declaration.    How  then  could  the  re- 

*  turning  officer  (a^in  meaning  the  said .  Peter 
«  Leigh)  produce  it  in  support  of  a  charge, 
(  founded  on  delaying  the  election,  #  (again 
«  meaning  the  said  election  of  a  member  to  serve 

<  in  the  present  parliament  of  this  kingdom  for 

<  the  said  city  aind  liberty)  by  obstructing  him 

<  in  the  execution  of  his  office  ?  (meaning  the 
«  office  of  the  said  Peter  Leigh  as  higb^bailiff 
«  of  the  said  city  and  liberty.)    Did  be  fagain 

*  meaning  the  said  Peter  Leigh)  cunningly  dis- 

*  cover  mtroctions  after  the  completion  of  bis 

*  duty,  which  be  was  not  sensible  of  during  the 
«  exercise  of  it  ?  Or  by  what  kind  of  logic  does 

<  it  follow,  that  the  treasonable  words  against 

*  the  noble  lord's  honour,  the  terrifying  exda- 

*  matJon  against  the  hi^h-bailiff 's  brains,  or  the 

*  coffee-house  supposition  concerning  the  rails, 

<  could  occasion  this  criminal  delay  in  the  elec- 

*  tion  (again  meaning  tbe  said  election  of  a 

*  memb^  to  serve  in  the  present  parliament  of 

<  this  kingdom  for  the  said  city  and  liberty,) 

*  when  all  must  have  happened  long  after  the 
«  arbitrary  fiat  had  passed  the  hallowed  lips  of 

*  our  inember- making  magistrate?  Such  is  the 
«  charge,  and  such  is  tbe  proof  of  it,  that  io- 
'  duced  the  protectors  of  British  liberty  (agaiiv 
\  meaning  the  said  House  of  Commons  so  as- 

*  stfOibled  in  parliament  as  aforesaid)  to  con- 

*  demn  a 'British  subject  (again  meaning  the 

*  said  Alexander  Murray)  to  dose  confinement 
'  in  a  loatbsome  priion,  appropriated  for  the 


receptioD  of  tbievef  and  mnrderers,  with  evei^ 
other  <|pecies  of  the  meanest  and  most  profli- 
gate offenders.  But  even  this  severe  exertioa 
of  power  waa  deemed  too  favourable,  and 
must  be  embittered  by  the  additional  cruelty 
of  some  still  more  mortifying  circumstances. 
Mr.  Murray  (attain  meaning  the  said  Alex- 
ander Murray)  must  receive  this  hard  sen- 
tence (meaning  the  order  of  the  ssid  House 
of  Commons  so  assembled  in  parliament  aa 
aforesaid,  bv  virtue  of  which  he  the  saiit 
Alexander  Murray  was  so  committed  and  sent 
to  his  majesty's  said  gaol  of  Newgate  aa 
aforesaid)  upon  his  kniees.  Though  his  reso- 
lution might  enable  him  to  support  the  former 
part  of  we  judffmen^  (agaiu  meaning  the 
order  aforesaid)  nb  spirit  would  by  no  meant 
sufier  him  to  pay  a  slavish  submission  to  tha 
latter ;  for  had  this  reverential  token  of  sub- 
mission been  made  the  price  of  his  acquittal, 
he  would  have  thought  the  penalty  at  least 
equalled  the  degree  of  his  guilt ;  much  leas 
could  he  think  of  making  so  humble  an  ac- 
knowledgment of  so  extraordinary  a  condem- 
nation. However,  this  refusal  being  heldt. 
high  insult  on  the  dignity  of  the  house  (again 
meaning  tbe  said  House  of  Commons  so  as*, 
sembled  in  parliament  as  afore8aid,]|  a  fresh 
artide  of  pains  and  penalties  was  invented| 
and  the  use  of  pen,  ink,  and  paper  prohibited  ; , 
which,  though  in  casea  of  conspiracy  and 
treason,  had  been  practised  by  way  of  precau- 
tion, was  seldom  known  to  have  been  inflicts^ 
by  way  of  punishment.  The  D— 1  Faction, 
finding  the  vengeance  they  had  procured  far 
from  being  justified  bv  the  sense  of  the  pub- 
lic, industriously  endeavoured  to  propagato 
an  erroneous  belief,  that  tbe  severity  pro- 
ceeded merely  from  Mr.  Murray's  obstinacy » 
when  on  the  face  of  the  proceedings  it  ap- 
pears, that  every  part  of  this  tremendous  sen- 
tence (affain  meaning  the  order  aforesaid)^ 
except  what  relates  to  pen,  ink,  and  paper,, 
was  resdved  two  hours  before  it  could  possi- 
bly be  known  that  Mr.  Murray  (again  mean- 
ing the  said  Alexander  Murray)  would  be 
gnilty  of  so  sacrilegious  a  contumacy,  as  to 
refuse  knee- worship  to  the  assumed  divinity 
of  his  judges  (again  meaning  the  Commone 
of  this  kingdom  so  assembled  in  parliament  as-, 
aforesaid.)  While  Mr.  Murray  (again  mean- 
ing the  said  Alexander  Murray)  (in  custody 
of  a  messenger)  waited  tbe  determination  of 
the  House,  (again  meaning  tbe  said  House  of 
Commons  so  assembled  in  parliament  as  afore- 
said) some  friends  came  to  him,  and,  with  a 
generous  concern,  acquainted  him  with  the 
former  part  of  his  judgment  (again  meaniiig 
the  order  aforesaid :)  And  though  he  (ai^in 
meaning  the  said  Alexander  Murray)  might 
possibly  entertain  some  reliance  on  the  equity 
of  those  (again  meaning  the  Commons  ol  this 
kingdom  so  assepibled  in  parliament  as  afore- 
said) who  were  chosen  by  the  people  (mean- 
ing tbe  people  of  this  kingdom,  naviog  a  right, 
to  vote  in  the  election  of  members  to  serve  iii, 
the  parliameni  of  this  kingdom)  to  defend. 


1815] 


26  6£0HG£  IL 


thdr  liberties  and  properties ;  yet  be  wu  flie 
less  surprized,  hafini;  been  iDformed,  that  his 
fate  was  dJetermined  some  weeks  before  at 
Wbite's ;  where  rery  large  sams  bad  been 
laid  ouon  bis  commitmeDt,  (meaning  bis  the 
said  Alexander  Mnrrar'a  commitoient  to  his 
majesty's  said  gaol  of  Newgate  as  aforesaid) 
and  was  advisedto  fly  his  country,  in  order  to 
evade  the  fury  of  these  sporting  legislators, 
who  it  was  apprehended  might  not  pay  the 
most  conscientious  regard  to  their  poblic 
trust,  when  placed  in  competition  with  their 
private  advantage.  With  what  indignation 
roast  this  sentence  inspire  emy  reader,  who 
has  imbibed  the  least  spaik  or  public  spirit ! 
And  how  much  more  will  he  be  alarmed 
when  acquainted  with  the  rancorous  exeru- 
tion  of  it !  Let  us  then  attend  this  injured  gen- 
tleman (again  meaning  the  said  Alexander 
Mnrrav)  to  his  dungeon ;  at  which  arriving  at 
about  four  o'clock  m  the  morning,  the  0th 
day  of  February,  notwithstanding  he  bad 
been  ill  for  serenl  days  before,  he  was  coii- 
docted  into  a  room,  (meaning  a  room  in  his 
majesty's  said  gaol  of  Newgate)  the  windows 
of  which  were  shattered,  and  the  walls  plenti> 
ftiliy  bedewed  with  moisture  proceeding  from 
the  unwholesome  situation  of  the  pUu^,  and 
not  having  had  an  unhappy  ten^t  in  it  during 
some  years.  These  unsaJntary  circumstances 
soon  mcreased  his  indisposition,  and,  the  third 
day,  brought  on  a  violent  fever.  Mr.  Murray 
(again  meaning  the  said  iUexander  Murray) 
sent  the  person  who  looks  after  the  convicts 
(and  was  likewise  the  onl^  attendant  allowed) 
to  procure  htm  (agidn  meaning  the  said  Alex- 
ander Murray)  the  assistance  of  an  apothecary 
or  surgeon;  but  this  benefit,  which  was 
never  refbsed  the  most  flagitious  oflender,  was 
not  to  be  indulged  him.  Mr.  Akerman  (mean- 
ing one  Richwd  Akerman,  keeper  of  bis  ma- 
jesty's said  gaol  of  Newgate)  pleaded  the 
peremptory  orders  he  had  receired  from  the 
House  (again  meaning  the  said  House  of 
Commons  so  assembled  in  parliament  as 
aforesaid)  in  excuse  of  bis  refusal  :'•— and  in 
another  part  thereof  acoordipg  to  the  tenor 
Ibllowing,  (to  wit,}  <  Ten  weeks  did  Mr.  Mur- 
'  ray  (again  meaning  the  said  Alexander  Mur- 
ray) support  this  rigorous  treatment,  debarred 
the  sight  of  any  face  he  had  ever  seen  before, 
except  that  of  his  doctor's,  while  (though  in 
this  condition)  treble  doors  were  thought  ne- 
cessary to  itfcure  hiro,  the  numerous  locks 
and  bolts  of  which  furnished  a  sound,  not 
much  less  entertaining  than  would  have 
seemed  that  of  his  passing  bell.  About  the 
middle  of  April,  Mr.  Murray  (again  mearitug 
the  said  Alexander  Murray)  was  again  seized 
in  such  a  manner,  that  his  attendant,  or  rather 
guardian,  who  had  been  tried  for  his  life,  and 
whose  employment  consisted  in  locking  up 
the  convicts  in  their  cells  (meaning  the  cells 
in  his  majesty's  said  gaol  of  Newgate),  an 
occopation  not  very  apt  to  inspire  the  ten  • 
derest  sentiments,  yet,  I  say,  even  this  very 
fellow  was  so  melted  with  p'ity  and  compas- 
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sion,  to  behold  Mr.  Murray's  (neaning  the 
said  Alexander  Murray  bis)  agonies,  occa-' 
SMNied  by  an  inflammatiOB  in  his  bowds,  that 
he  would  not  stir  from  him.tbat  night.  liord 
Elibank  calling  next  morning  to  enquire  alter 
hie  brother's  (meaning  the  said  Alexander 
Murray  his)  heahb,  our  press-yard  valet  ex- 
pressed his  apprehensions  that  He  (again 
meaning  the  said  Alexander  Murray)  could 
not  live;  but  being  informed  the  doctor  (mean^ 
ing  one  doctor  Lament,  physkiian  to  the  said 
Alexander  Murray)  had  oera  there  as  soo^ad 
the  prison  gates  were  opened,  his  lordship 
immediaiely  went  to  him,  and  requested  ha 
would  acquaint  the  House  (again  meaning  the 
aaid  House  of  Commons  so  assembled  in  par- 
liament as  aforesud)  with  his  brother's  (mean-^ 
ing  the  said  Alexander  Murray  his)  immiiienl 
danger.  Upon  Dr.  Lament's  representatioa,' 
Mr.  Palmer,  deputy-serjeanty  attended  byiC 
measengeTi  came  to  Newgate  (meaning  bis 
majesty's  said  gaol  of  Newgate)  in  the  even- 
ing with  an  order  to  move  Mr.  Murray  (agaid 
meaning  the  said  Alexander  Murray)  directly. 
At  their  entrance  they  found  him  (agam 
meaning  tbe  said  Alexander  Murray)  upob 
the  bed,  and  the  sheets,  which  had  been  soaked 
through,  reeking  at  thfe  fire.  Mr.  Murray 
(again  meanine  tbe  said  Alexander  Murray) 
mquwed  of  Mr.  Pfthner  the  reason  of  so 
sudden  a  resolution  ?  who  replied,  it  wan 
owing  to  the  physician's  information  of  bis 
danger,  and  that  the  House,  (agam  meaning' 
the  said  House  of  Commons  so  assembled  in 
narliament  as  aforesaid)  flrom  its  wonted 
humanity,  had  ordered  mm  (again  meaning 
the  said  Alexander  Murray)  to  m  carried  to  n 
messenger's.  And  surely,  removing  a  pemn 
from  New^te  to  Westminster,  with  an  in- 
flammation in  his  bowels,  and  in  a  high  fever, 
must  be  allowed  afrery  extrai6tdina^  act  of 
humanity !  However,  the  force  of  Mr.  Pal- 
mer's rhetoric  was  not  sufficient  to  prevail  oa 
Mr.  Murray  (agaiA  meamog  the  said  Alex- 
ander Murray)  to  be  of  that  opinion ;  who 
absolutely  renised  to  sccept  of  this  uomercifol 
mercy ;  though  there  is  reason  to  believe  his 
refusal  would  nave  availed  him  IHtle,  had  not 
bis  physician,  (again  meaning  the  said  Dr. 
Lamont)  vrho  chanced  to  be  present,  declared 
his  opinion,  that  a  removal  would  be  attended 
with  certahi  death.  This  authority  justified 
Mr.  Palmer  for  not  putting  his  warnmt  in 
execution ;  and  upon  Mr.  Mttrray's  (meaning[ 
the  said  Alexander  Murray  his)  asking  him 
what  the  House  (again  meaning  tbe  aaid[ 
House  of  Commons  so  assembled  in  parlia- 
ment as  aforesaid)  intended  to  do  wKh  him 
(again  meaning  the  said'  Alexander  Murray) 
at  tbe  messenger's,  be  answered,  to  ooofine 
him  (again  meaning  the  said  Alexander  Mur- 
ray) there  till  his  recovery ;  but  that  nofpody 
was  to  be  admitted  to  him  (again  nkeaniortlie 
said  Alexander  Murray);  and  if  be  w^^ 
meaning  the  said  Alexander  Moi'riy),dbfiiDt 
then  make  his  submhksion  upon  Ibis  MheSy  ht 
(again  meaning  tbe  said  Akiili jer  H«f»y) 
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would  be  remamM  beck  to  Newgate  (again 
meaaiDg  bis  majesty's  said  gaol  of  Newgate). 
As  the  tea  weeks  severe  safferiogs  had  not 
been  able  to  ooDvince  Mr.  Murray  (mia 
meaaiog  the  said  Alexander  Murray)  or  the 
betooosness  of  bis  ofiencey  he  replied,  that  be 
would  not  Qonsent  to  it  upon  sncli  terms,  and 
that  he  would  rather  die  ten  thousand  deaths 
than  violate  his  eonseience  by  a  confession  of 
guilt;  aud,  by  a  scandalous  submission,  give 
a  sanction  to  proceedings  (meaning  the  said 
proceedings  of  the  said  House  of  Commons 
against  the  said  Alexander  Murray)  so  nMuii- 
fi»tly  founded  in  oppression  and  injustice.' 
And  in  another  part  thereof  according  to  the 
tenor  following,  (to  wit,)  *  Let  us  next  behold 
this  gentleman  (again  mesning  the  said  Alex- 
ander Murray)  appealinc^  from  the  violence  of 
power  (meaning  from  the  order  aforesaid)  to 
the  protection  of  law,  and  claiming  the  benefit 
of  that  sacred  act,  (meaning  the  act  of  par- 
liament made  in  the  3 1st  year  of  the  reign  of  his 
late  majesty  king  Charles  the  second,  intituled, 
Ao  Act  for  the  better  securing  the  libllrty  of  the 
subject,  and  for  prevention  of  imprisonment  be- 
yond the  seas)  which,  however  it  may  some- 
times have  been  suspended  for  the  public 
safety,  has  scarce  ever  been  violated  on 
private  occasions.  .  Mr.  Murray  (again 
meaning  the  said  Alexander  Murray)  having 
determined  to  apply  for  his  Habeaa  Corpus, 
counsel  was  first  to  he  procured ;  but  who 
would  imagine,  that  amongst  the  swarm  of 
leg^l  orators,  not  one  of  any  eminence  was  to 
be  found,  who  had  resolution  enough  to  en- 
gage in  the  cause  of  so  obnoxious  a  client  F 

The  British  In n  (meaning  Inquisition, 

ibat  is  to  say,  meaning  the  said  House  of 
Commons  so  assembled  in  parliament  as  afore- 
said) had  struck  such  a  panic  throughout  the 
regions  of  law  and  justice,  that  even  the  all- 
powerful  fee  was  unable  to  subdue  the  timi- 
dity of  the  mercenary  professors;  but  at  the 
request  of  lord  Elibank,  an  honourable  gentle- 
roan,*  who  had  long  abandoned  the  business 
of  the  bar,  stood  fortli,  and  gloriously  despising 
any  penalty  he  might  incur  for  vindicating 
the  invaded  laws  and  constitution  of  his  ooun- 
trv,  moved  the  court  of  King's-bench,  that 
Mr.  Murray  (again  meaning  the  said  Alex- 
ander Murray)  might  be  brought  up  and 
admitted  to  bail.'  And  in  another  part 
thereof  according  to  the  tenor  followmg, 
(to  wit)  '<  Though   hy  this   application  Mr. 

<  Murray  (again  meaning  the  said  Alexander 

<  Murray)  was  rescued  for  a  few  hours  from 

<  bis  confinement,  it  was  only  to  hear  the 
«  puisne  judges  of  that  court  pronounce  the 
«  mortifying  sentence  of  his  return  to  his  don- 
•  geon ;  founded  upon  this  principle  of  law, 
« that  the  House  of  Commons  (meaning  the 

<  House  of  Commons  of  this  kingdom  in  par- 
«  liament  assembled)  was  a  superior  court  of 

*  Sir  John  Philips,  hart  See  a  report  of 
this,  and  what  lord  Kenyon  said  of  it,  ia  the 
Case  of  Benjamin  Flowar,  a.  p.  1799, 
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judicature  to  the  King's- bench.  Had  the 
constitution  (meaning  the  constitution  of  this 
kingdom)  complimented  that  House  (a^in 
meaning  the  House  of  Commons  of  this  kmg- 
dom  in  parliament  assembled)  with  such  exe- 
cutive authority,  it  would  certainly  have  been 
empowered  to  examine  upon  oath  ;  a  circum- 
stance absolutely  necessary  in  the  adminis- 
tration of  justice.  What  then  is  become  of 
this  boasted  barrier  of  British  liberty,  the 
Habeas  Corpus  Act  ?  (again  meaning  the  act 
of  parliament  herein  above-mentioned.)  What 
shall  distinguish  Britons  from  those  who  groan 
under  the  most  arbitrary  governments,  if  sub- 
ject to  the  like  tyrannical  acts  of  oppression  f 
And  what  shall  defend  a  five  people  (meaning 
the  people  of  Great  Britain)  from  these, 
whenever  their  representatives  (agun  meaning 
the  Commons  of  this  kingdom  in  parliament 
assembled)  shall  think  fit  to  constitute  them- 
selves their  judges,  and  wantonly  inflict  the 
severest  pains  and  penaltiea  by  virtue  of  their 
mere  Will  and  pleasure  P  More  especially,  as 
from  this  awful  tribunal  (again  meaning  the 
said  House  of  Commons  so  assembled  in  par- 
liament as  aforesaid^  no  appeal  is  to  be  per- 
mitted, except  to  tnat  only  superior  one  of 
heaven  ;  and  indeed  who  knowa  but  even  this 
might  be  tortured  into  a  high  breach  of  privi- 
lege, as  arraigning  the  omnipotence  of  their 
terrestrial  jurisdiction  (meaning  the  jurisdic- 
tion of  the  said  House  of  Commons  so  assem- 
bled in  parliament  as  aforesaid)?'  And  in 
another  part  thereof  according  to  the  tenor 
following,  (to  wit)  *  If  there  lives  any  one  so 
'  abandoneo  to  a  love  of  slavery,  as  to  remain 
unmoved  by  this  narrative,  I  shall  leave  him 
in  possession  of  his  chains,  and  think  them 
the  most  suitable  ornaments  for  so  degenerate 
a  member  of  a  free  country  (meaning  Great 
BriUin).  But  satisfied  I  am,  every  uncor- 
rupted  Briton  will  be  roused  at  a  scene  much 
more  becoming  the  meridian  of  an  oriental 
tyranny  than  the  region  of  British  liberty  ; 
and  though  the  injury  done  a  private  subject 
of  the  community  (again  meaning  the  said 
Alexander  Murray^  should  make  little  im- 
pression ;  yet,  surely,  the  wound  which  the 
constitution  itself  (again  meaning  the  consti- 
tution of  this  kingdom)  has  received  through 
him  (ag^in  meaning  the  said  Alexander  Mur- 
ray) must  awake  the  most  alarming  appre- 
hensions. What  has  been  the  fate  of  one 
(again  meaning  the  said  Alexander  Murray) 
may  prove  that  oi*  thousands ;  especially 
when  it  is  considered,  that  the  statesman  is  no 
less  apt  to  quote  the  authority  of  precedent 
than  the  lawyer.  Who  then,  at  any  future 
election,  (meaning  an  election  of  a  member  to 
serve  in  the  parliament  of  this  kingdom)  shall 
be  hardy  enoagh  to  exercise  the  rights  of  a 
free  elector  (meaning  a  subject  of  this  king- 
dom having  a  right  to  vote  in  the  election  of  a 
member  to  serve  in  the  parliament  of  this  king- 
dom) when  even  an  approach  to  the  hustings, 
without  a  ministerial  passport,  has  been  deemed 
so  criminal  f  Who,  hereafteri  but  must  tamely 
41 
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acquiesce  \u  Uiej^utfaoritative  d«eiiion  of  a  r^- 
tarnlDfl:  officer  (meaoiog  ao  •ffioer  hafiog  a 
right  to  ffetqm  meaaticra  to  serve  in  tbe  |Mr- 
liament  of  ibis  kiofdom)  when  a  regular  im- 
pescbnentofk  isEeld  to  be  such  a  fNurlia- 
meotary  profaoatiooP  These  essentials  in 
their  crestion  oiioe  renio?ed,  inust  not  a 
House  of  Commons  (ag^ain  meaning  the 
Hoose  of  Commons  of  this  kingdom  in  par* 
liamcnt  aswmbled^  become  rather  a  TarMsh 
divan  than  a  Bntish  Tepresentati?e  P  And 
when  this  constitutional  battery  (again  mean- 
ing the  House  of  Commons  so  assembled  in 
parliament  as  aforesaid)  raised  to  defend  the 
people  (meaning  the  people  of  Great-Britain) 
from  the  attacks  of  achilrary  power*  shall  by 
the  intiiguss  pf  aMafte-CDp;iu»er,  be  once  tumeo 
upon  them,  togain  meawiMf  the  people  of  this 
kingdom)  what  ramsins  Sot  lo  surrender  at 
discretion ?«<-•  When  one  part  of  the  legwla- 1 
tore  (ngain  meaning  the  said  House  of  Com-  { 
mens  so  aasemhled  ra  parliament  as  aforesaid) 
assumes  a  prifilege  pecoKar  to  another,  or 
wrests  the  cognizance  of  causes  from  those 
courts  erected  Tor  the  determination  of  them, 
what  confusion  will  not  arise  in  the  system 
of  gofernment  ?  And  indeed  what  security 
the  people  (again  meaning  the  people  of  Great 
BritsiD)  are  to  expect  in  such  ao  anarchy  of 
administration*  tne  case  of  Mr.  Murray 
(again  meaning  the  said  Alexander  Murray) 
too  fatally  evinces.  Though  the  law  of  the 
land  has  provided,  that  every  subject  shall  be 
tried  by  his  jury,  have  we  not  seen  a  particular 
power  (again  meaning  the  said  House  of 
Commons  so  assembled  in  parliament  as 
aforesaid)  uniting  the  thjree  inconsislent  capa- 
cities of  judge,  jury,  and  prosecutor?  And 
though  an  express  provision  has  been  made 
against  excessive  pains  and  penalties,  have 
not  the  most  severe  been  inflicted  (meaning 
inflicted  upon  the  said  Alexander  Murray) 
even  for  no  oiience  f  But  to  conclude  in  the 
words  of  a  noble  author :  **  This  could  not 
happen  if  there  was  the  least  spirit  among  us 
(again  meaning  the  people  of  Great-Britam ;) 
but  there  is  none.  Tbe  moderation  we 
fagaio  meaning  the  people  of  Great  Britain) 
nave  seen  practised,  is  pusillanimity :  hence 
it  comes  that  corruption  has  s^iread  and  pre« 
vaib.  Consider  then  you  (agam  meaning  tbe 
people  of  Great-Britain)  owe  to  your  country, 
(again  meaning  Great-Britain)  to  your  ho- 
nour, to  your  seourtty,  to  the  present  and  fu- 
ture ages,  that  no  endeavours  of  yours  be 
wanting  to  repair  tbe  breach  that  is  made,  and 
is  encreasiog  daily,  in  the  constitution  (again 
meaning  tbe  oonstitution  of  this  kingdom), 
and  to  shut  np,  with  all  the  bars  and  bolts  of 
laws,  the  principal  entries  through  which 
tliese  torrents  of  corruption  (and  oppression) 
have  been  let  in  anon  us"  (agahi  meaning  the 
people  of  Great-Britain).'  To  tbe  great 
scatidal  and  dishonour  of  all  the  Comatoos  of 
this  kingdom  in  parliament  assembled,  and  in 
high  contempt  ot  their  authority,  to  the  great 
distorbaoce  of  the  public  peace  and  tnu^U 


Kty  ef  Ibis  kinfdeni»ui  ooitanpt  oC  onr  said 
present  severeign  lord  the  king  and  bis  laws,  to 
the  evil  and  pernicious  examtile  of  all  ethers  in 
the  Itke  case  offending,  and  also  against  the 
neace  of  our  said  present  soTeraign  lord  the 
king,  his  crown,  and  dignity,  whereupon 
the  said  attorney  general  of  our  said  psesent 
sovereign  lord  the  king,  for  our  said  present  ee- 
▼ereign  lord  tlie  king,  prayeth  the  oonsidentioo 
of  the  Court  here  in  the  premisses,  and  that  doe 
process  of  law  may  be  awarded  against  him 
the  said  John  Owen  in  this  behalf,  to  oMke  hioi 
answer  to  our  said  present  sovereign  lord  the 
king,  touching  and  concenung  the  prnminws 
albranud. 

The  Counsel  for  tbe  King  were,  air  Dudley 
Ryder,  Attorney-general,  Mr.  Murray,  Soh- 
cilor- general,  who  both  spoke;  sir  Richan) 
Lloyd,  King's  Counsel;  Mr.  Yorke,  who 
opened. 

Counsel  for  the  Defendant,  WiUiamOwen.— « 
Mr.  Ford,  Mr.  Pratt,  who  both  spoke;  Mr. 
Winiami^  Mr.  Davy,  Mr.  Norton,  Mr.  Gas* 
coigne. 

Special  Jury. 

Richard  Barwell,  of  Bread-street,  merchant^ 
Foreman. 
John  Horton,  Old  Fish-street,  sugar-baker. 
Thomas  Smith,  VVatlinig- street,  Unenrdraper. 
Godfrey'  Lowe,  Friday -street,  draper. 
Edward  Berwick,  ditto. 
Richard  Bristnw,  Bread- street,  grocer. 
William  Woolley,  Cheanside,  hosier. 
Rd.  Bridgroan,  A  Id  gate  High-street,  grocer. 
Philip  Grafton,  ditto,  oilman. 
Sam.  Lloyd,  Devonsbire-square,  merchant. 
Henry  Hall,  St.  Helens,  merchant. 
Job n  Tuff,  Bishopsgate-street,  grocer. 

After  Mr.  Yorke  bad  opened,  the  Attorney* 
General  began  with  a  detail  of  the  Westminster 
election,  between  lord  Treotbam  and  sir  George 
Vandeput,  with  the  iH  usage  of  the  higfe-bnihff 
in  the  return.  He  then  mentioned  the  House 
of  Commons  calling  the  rioters  to  account,  of 
whom  Mr.  Murray  he  said  was  the  priaapel ; 
tbe  sentence  on  if r.  Murray  to  he  given  at  the 
bar  of  tbe  House ;  how  mercifttl  for  so  atrocions 
a  crime;  his  commitment  to  Newgate;  his 
impudent  refusal  to  ask  pardon,  which  wns  to 
be  part  of  his  sentence ;  his  bad  state  of  hnalth 
in  Newgate,  which  the  House  being  infofsncd 
of  by  his  friends,  ordered  him  into  the  ensiody 
of  a  messenger,  which  was  more  than  hn  de- 
served ;  his  refusal  to  he  removed  till  the  end 
oftheaession,  when  the  law  dtschami  bink 
*'  Then  appeared  the  most  soandsiKins  nnd 
astonishing  libel  that  ever  appealed  in  the 
world.  «  The  Case  of  the  Bon.  Alsonnte 
'  Murray,  est},  in  an  Appeal  to  the  Peiyh  ef 
*  Great  Britain;  more  particuhuly  the  fnlm* 
« bitants  of  the  City  end  Dberff  of  Wei^ 
«  minster.'  The  accused  now  beeeoses  thn  ne- 
enser.  In  it  are  staled  and  oentainad  eeeasn- 
tions  of  partiality.  Injustice,  oosmption,  nnd 
barbarity,  of  the  Honse  of  Comflssns*   Ift  •&• 
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cowstbe  Houie  of  oommittiaf  %  ffMal  biMih 
in  our  kwft;  that  Uouae  which  is  ttn  guatilitB 
of  our  liberties,  and  the  proteelor  of  our  pro- 
perties. It  accuses  also  the  King's- b^ncby 
with  overtoniin^  that  bulwark  of  our  liberties^ 
the  Habeas  Corpus  Act.  Et erv  one  most  be 
shocked  that  reads  this  wicked,  diabolicaliy 
wioked,  pamphlet.  The  parliament  meet  again, 
and  TOle  the  pamphlet  a  libel :  they  Tote  it  to 
be  a  false,  malicious,  infamous,  scandalous^ 
and  seditious  libel,  tending  to  create  oonfuAion 
and  rebellion ;  at  least  to  sow  the  seeds  of  re* 
be] lion.  And  to  me  it  is  astonishing,  how  it 
GonU  enter  into  the  mind  or  heart  of  man  to 
write  such  a  libel.  Now,  gentlemen,  I  shall 
shew  to  jou  the  nature  of  this  Ubel,  sod  begin, 
in  this  ojfder.  1.  The  title.  S.  The  intredue- 
tion.  S.  The  state  of  the  Case,  and  the-eti* 
deuce  laid  before  the  House  of  Commous.  4. 
Mow  considered,  and  in  what  light  be  has  put 
the  sentence  of  the  Commons.  5.  flow  wick- 
edly And  maliciously  he  has  insinuated  the 
ibiug.  And,  6.  His  treatment  of  the  court  of 
King's-bench. 

««  First.    What  l^shall  a   person  appeal 
ffom  the  judgment  of  that  court,  who  are  the 
only  judges  of  things  belonging  to  them,  the 
Hoose  of  Commons,  1  mean.   An  Appeal !  To 
whom?  to  a  mob?  Must  justice  be  appealed 
'from?  To  whom?  to  injustice?  AppeeJtothe 
good  people  of  Bngland,  particuUri v  the  inha- 
bitaotf  of  Westminster!  TbeHouseof  Commons 
are  the  good  people  of  England,  being  the  re* 
presentatiTes  of  the  peopte.    The  rest  are — 
what  ? — nothing-— unless  it  be  a  mob.  And  what 
can  be  in  a  mob  but  confusion  ?  But  the  clear 
oieaning  of  this  libel  was  an  appeal  to  Fiolenee, 
in  fact ;  and  to  stigmatize  the  House ;  but  he 
durst  out  speak  plain.  Then  the  pampihlet  tells 
yoo«  that  his  case  is  worthy  the  eonsideratioa 
of  his  felbw-sttbjecis;  here  he  shews  bisfiru- 
lenoe.    He  says  bis  commitaient  is  a  preoe- 
dent  founded  on  ouparalleled  barbarity,  strik- 
ing at  our  Inws  in  a  most  shocking  manner. 
Then  he  charges  the  House  with  sinking  ma«> 
terial  evidence ;  which  iu  lact  is  aoonsing  the 
House  of  injustice.    This  is  a  cherge  the  most 
shocking,  tbe.most  severe,  and  the  mM%  unjust 
and  virulent,  against   the  good,  the  tedder 
House  of  Commons ;  that  safeguard  of  our  U*- 
berty,  and  guardian  oft'  our  wel&re.    The  next 
aocusalion  the  libeller  brings  agssinst  the  Hoosb 
hti  on  their  granting  Mr.  Murray's  remoifal,  oil 
the  application  of  bis  physicians-— in  &sying-^ 
they  had  a  mind  to  kill  Air.  Murray,  byre* 
moving  him  in  the  midst  oi*  a  raging  fevev ; 
and  on  Ms.  Murray's  mfusiug  to  go  in  that 
ooodition,- the  House,  when  hie  physician  h«} 
maatel^  the  distemper^  orderid   that  none 
shooldmee  him.    Next  acCusingnnotber  court 
that  neeter  injured  any  one ;  a  oourt  the  most 
dignified  bjf  the  worthiness  of  the  members  $ 
the  coUH  of  SLmg's^bench.    Gentlemen,  this 
fibelf  to  whosoever  rasds  it,  will  beioond  the 
most  pungent  invective  thai  thn^dcW  of  maii 
€wM  uveat :  I  wiU.no|s^  the  skitt,  but  the 
41%  aM^  and  lateceiiuifaBir  of  mm^  iafGJ^ 


gated  hv  Saftait :  an  indirect  pampblet*-thoi^ 
not  said  plain,  yet  understood ;  as  bein^  under- 
stood, is  a  libel :  and  to  say  that  this  is  not  a 
libel,  is  to  say  that  there  is  no  justice,  equity, 
or  right  in  the  wovM.  There  can  be  no  court 
of  iostice,  if  the  House  of  Commons  b  not; 
and  if  the  House  of  Commons  Is  not  to  be  de* 
fended,  and  have  protection  and  relief  at  com« 
men  law,  ^[oorselves,  your  houses,  canoot  have 
the  protection  of  the  law.  The  thing  you,  gen* 
ilemenofthejury,  are  to  goou,  is,  whether 
the  Case  doth  not  mean  the  Houae  of  Com* 
mens ;  for  we  shall  prove  to  you  the  publica- 
tion :  then  you  must  find  the  House  is  chsrged 
by  this  pamphlet  to  have  been  guilty  of  the 
most  daring  prostitution  of  power.  Can  there 
be  a  greater  charge  ?" 

Wiines$e$  calTed : 

Peter  Beck  swore  he  bought  the  pamphlet 
of  William  Owen,  the  88th  of  June,  1751,  at 
Homer's  Head,  near  Temple-Bar.  Sent  by 
Ibbot  to  buy  it,  gave  Is.  6d.  for  two.— John 
Ibbot,  messenger  to  the  press,  sent  Peter 
Beck  theiSih  of  Jone^  to  buy  the  pamphlet] 
and  on  the  29th  he  took  Owen  into  custody, 
and  seised  several  pamphlets  in  his  shop.*** 
Meidin,  the  8f  th  of  June,  1751,  went  to  Owen's, 
by  order  of  his  master  Cook,  to  buy  them:  but 
Owen  said  he  bad  none  by  him,  but  he  should 
have  them  when  ready ;  and  in  the  aAemoon, 
William  Owen  let  him  have  twelve.-*4^ooky 
bookseller,  on  the  97th  of  June,  the  first  time 
he  saw  the  pamphlet  advertised,  sent  his  ser* 
vant  to  buy  them. — Langford  and  Shorter  also 
proved  Owen's  selling  the  pamphlet. — Frewen 
called  to  prove  the  Writ  for  the  election  at  West- 
minster.— Stanhope  proved  that  there  was  au 
election. — Barweil,  clerk  of  the  House  of  Com* 
mens,  proved  the  proceedings  of  the  House  la 
this  affair. — ^The  pamphlet  read  io  court.-— 
Then  the  Attorney  General  asked  Mr.  Ford 
and  Mr.  Pratt,  if  he  need  trouble  the  Court 
with  proving  more  and  other  thinga;  ami 
should  be  glad  to  know  what  they  intended  for 
their  plea  and  defence,  in  order  to  give  the 
Court  aa  little  trouble  as  pomible.  Mr.  Ford 
answered.  That  in  justice  to  his  olient,  he 
could  not  tell  him  what  they  intended  fortheic 
defence ;  but  would  be  so  far  candid  with  him, 
as  to  say,  he  would  take  advantage  of  his  want 
of  proof;  and  thereibre  desired  him  to  prove 
all  be  conld. 

Mr.  S(dicitQr  then  got  up  and  made  a  short 
speech  to  the  followiiy  purport* :  **  The  ques- 
tion is,  whether  the  iui^  are  satisfied  that  the 
defendant  Owen  published  the  pamphlet  ?  The 
rest  follows  of  course.  If  the  fkd  is  proved, 
the  libel  proves  itself,  sedition,  disturbance,  &c. 
Thereibre  the  printer  must  be  affected 


P  From  a  word  Mr.  Ford  dropped  in  asking 
one  of  the  wituesaea  a  ooestiob,  Mr.  Solicitor 
guewed  what  would  be  ttie  scope  of  his  arffii*- 
ment;  end  tberdupou  eudenvoored  to  an&i« 
paltthim.;  of  wbrnhMr.  Fovdaftewardtseema 
to  take  notice.    ]Parm€r  Edition. 
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cT^  tbtog  in  the  pamphlet,  if  the  publicitiott 
is  proved,  and  that  is  what  lies  for  your  [the 
jory's]  determination;  you  heing  judges  of 
the  fiiet,  the  judge  determines  the  law.  But 
suppose  jon  judges  of  the  law,  your  own 
breasts  may  tell  you  ibis  is  a  libel :  It  accuses 
the  House  of  Comndons  of  injustice;  compares 
them  to  the  Turkish  divan,  meant  by  the  let* 

ters  D n ;   and  the  inquisition,  meant  by 

the  letters  In n ;  and  calls  tbero  a  bribed 

assembly.  Suppose  a  pamphlet  were  published 
after  this  trial,  tliat  you  [the  jury]  were  per- 
jured and  bribed,  and  this  spread  over  the 
Icingdom,  would  it  nut  g^allyouP — These  sort 
of  libels  can  t^od  to  nothing  but  sedition ;  for 
li5w  can  the- mob  or  the  people  redress  but  by 
tumult  and  rebellion,  and  thereby  subvert  the 
constitution  ?  For  this  is  a  part  of  the  legisla- 
tive power;  and  if  a  third  part  of  the  legists  > 
ture  is  destroyed  or  exposecl,  how  can  that  be 
vitliout  rising  in  the  face  of  the  constitution  f 
There  have  l>een  several  papers,  and  para- 
graphs in  the  papers,  printed  on  purpose  to 
poison  the  minds  of  the  people,  siid  seemed 
calculated  to  influence  the  minds  of  any  jury 
that  should  be  on  this  occasion :  But  I  dare  say 
YOU,  gentlemen,  who  are  upon  your  oaths 
here  to  try  the  fact,  and  case,  wholly  as  ii  is, 
will  have  no  regard  to  such  artful  and  false  in- 
sinnationsf .  And  I  know  very  well  the 
counsel  on  the  other  side  design  to  take  no 
advantage  or  notice  of  these  false  and  mali- 
cious hints.  But  as  you  are  upon  your  oaths, 
ymi  judge  of  the  facts  we  have  Jaid  before  you, 
now  ID  courtf  and  only  them ;  and  like  honest 
men  bring  in  your  verdict  accordingly." 

The  next  wlio  spoke  was  Mr.  Fordt  for  the 
defendant,  as  tbllows:  "  The  doctrine  laid 
down  by  the  gentlemen  for  the  king,  that  what 
a  court  of  justice  does,  whether  legal  or  not,  is 
not  to  be  called  in  question,  nor  any  remon- 
ftrance  to  be  made  against  it,  is  a  doctrine  that 
may  be  fjill  of  the  most  fatal  consequences  to 
all  softs  of  men ;  since  every  inferior  court 
may  do  the  same  with  equal  justice ;  for  there 
can  be  no  court  but  what  is  legally  so :  There- 
fore, if  legal  courts  do  wron^,  must  ouf 
mouths  be  shut,  and  not  complam  or  petition 
lor  redreu  P  God  forbid !— May  you,  gentle- 
men, nor  I,  ever  be  sensible  of  such  injustice ! 
—I  say,  if  the  case  can  be  so.— And  here  the 
gentlemen  for  the  king  seem  to  endeavour  to 
confine  the  counsel  for  the  defendant.  In  their 
argument,  by  saying  snch  and  such  argu- 
ments will  not  be  used ;  which  is,  in  fact,  hint- 
ing that  they  should  not.  Why  ?  If  they  have 
liMrty  to  make  use  of  any  argument,  thought, 
or  fact,  for  the  king,  surely  the  defendant's 
counsel  ought  to  have  the  same  liberty  for 
thehr  elient.  I  understand  not  the  shutting  of 
men's  mouths.  Let  every  man  clap  bis  band 
upon  his  heart  and  examine  how  he  would 
like  it,  was  it  his  own  case.    Shall  a  man  be 

■— -'      ■      ■■■*       ■'■  ■    ■  ■  M       ■■      ■ 
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injured,— or  suppooe  be  fancies 
which  is  the  same^ — shall  his  mouth  he  eter-^ 
nally  closed,  and  no  redress  for  the  injury 
ever  be  given ;  nor  no  satis&dtion  to  his  owi» 
mind,  for  a  right  understanding,  and  dearioe 
up  of  what  he  looked  upon  even  as  an  injury  r 
1  f  things  should  come  to  this  pass,  which  heaveo 
forbid !  what  would  be  the  case  of  us  all  ?  Wc 
may  be  scourged,  sfflieted,  and  wronged,  wmd 
all  for  the  want  of  liberty  to  complain,  and  put 
forth  our  case :  The  very  hand  that  hurts  wm 
may  still  continue  that  pressure,  not  knowing 
of  the  grievances  done  to  those  who  lie  ooder 
it ;  and  who,  were  this  doctrine  to  be  altowed, 
most  sufier  without  hope  of  redress ;  for,  un- 
less our  months  are  open  to  complnnts,  there 
can  be  no  redress  for  poor  suflSsrin^  mortals; 
For  how  can  that  be  redressed  whtcb  is  nt»t 
known?  or  that  known  which  is  not  allowed 
to  be  mentioned? — May  never  you,  gentle- 
men, nor  I,  be  sensible  of  such  a  maxim  car- 
ried into  practice!  Nay,  the  very  genllemeii 
who  nut  it,  cannot  from  their  hearts  censeni  to 
it.  We  in  this  case  lie  under  disadvantages 
enough  ;  our  adversaries  have  great  power  ; 
nay  their  p(»wer  is  unknown,  even  to  themselves, 
at  all  times ;  few  of  them  know  the  Kmits  of 
it :  It  may  be  almost  what  they  have  a  mind. 
Though  great,  though  wise  this  House  may 
be,  yet  they  are  but  a  body  of  men,  and  there- 
fore faUtble;  for  it  is  not  in  men,  or  bodies  of 
men,  to  be  infallible.  By  this  great  power 
of  the  House  of  Commons,  we,  for  our  client^ 
are  debarred  from  making  nse  of  all  the  means 
of  defence  we  could  against  ctber  people. 
Much  might  be  said,  but  much  we  dare  not 
say ;  I  own  I  dai«  not.  But  let  me  suppose, 
only  for  alignment's  sake,  that  a  House  oC 
Commons  may  do  wrong,  it  isAot  impossible 
for  them  to  err ;  I  do  not  say  that  they  do  in 
this  case:  Former  Houses  of  Commons  cer* 
tainly  have  erred,  and  those  errors  have  been 
redressed  by  a  future  House  of  Commons,  and 
that  on  a  knowledge  of  the  case  by  complaint: 
And  if  the  House  of  Commons  ever  has  erred, 
by  the  same  rule  it  may  err  again.  Therefore  al- 
k>w  me  to  suppose,  only  for  supposition,  and  ar- 
^ment's  sake,  that  the  House  have  done  wrong 
m  their  voles  on  this  affair  (not  that  I  say  th^ 
have) ;  they  have  voted  this  pamphlet  a  <  libel, 
and  nave  turned  it  over  to  the  common  law,  for 
the  defendant  thereby  to  be  tried  for  it ;  then 
the^  have  leA  the  common  law  to  be  judge 
of  it.  If  so,  should  the  defendant's  counsel 
be  debarred  (if  it  was  necessary,  but  which  ia 
my  opinion  is  not)  from  contradicting,  and 
proving  this  to  be  no  libel ;  which  would,  ia 
fact,  be  coBtradictiag  and  opposmg  the  oniniett 
and  vote  of  the  House  of  Commons  f   1  eoljr 


put  this  by  way  of  supposition ;  to  shew,  if 
these  arguments  wen  necessary  to  be  mimm 
upon,  the  disadvantage  we  lie  ander.  math 
might  be  said,  even  on  this ;  but  much  I  dare 
not  say.  I  know  not  seaiee  what  1  daresay  ^ 
but  J  shall  not  go  OB.this  point,  ss  I  think  it  is 
not  necessary  to  our  present  purpose  %  end  I 
hope  we  can  Md  iliali  beahle  M 
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out  it.  I  only  mentioned  it,  beetuie  the  geo- 
tlein«ii  OD  tbe  other  side  teemed  desiroin  still 
further  to  sbat  the  mouths  of  the  defendant's 
counsel,  who  are  under  difficulties  enough  al- 
ready. The  House  of  Commons  have  voted 
this  pamphlet  a  libel :  Great  is  the  power  of 
«  rote  of  that  House :  and  where  is  the  man 
who  dares  find  fiiult  with,  or  contradict,  the 
opinion  of  the  House,  especially  when  voted 
«o  P  1  dare  not,  and  bold  must  be  the  man  who 
dares ;  he  knows  not  the  risk  he  runs,  by  jus- 
tifVing  or  mainta'ininir  a  book  not  to  be  a  libel, 
when  the  House  of  Commons  hare  roted  it 
•o.  That  man  may  perhaps  hare  a  rote 
against  himself,  for  what  cannot  a  House  do, 
whose  power  is  so  great?  What  therefore  I 
shall  insist  upon  is  this: 

**  The  fact  charged  in  the  Information  is, 
That  the  defendant  Owen  published  this  pam- 
phlet, maliciously,  seditiously,  scandalously, 
•nd  Wisely,  to  the  calumny  of  the  House  of 
Commons  of  Great  Britain,  and  in  order  to 
disturb  the  peace  of  the  nation:  and  this 
be  has  done  wittingly,  wilfully,  maliciously, 
scandakiusly,  &c.  This  is  the  fact  laid  to 
Ills  charge ;  which  the  gentlemen  hare  been 
wery  far  from  proving.  Onlv  proving  the  sale  of 
the  book,  does  not  prove  all  those  opprobrious 
•nd  hard  terms  laid  in  the  charge  afainst  him. 
If  his  seHing  and  publishing  this  book  mali- 
cioiisliy,with  a  seditious  intent,  scandalously 
and  fatee^,  with  a  design  to  calumniate  the 
Jlouse  of  Commons,  and  in  order  to  disturb  the 
peace  of  the  nation  is  not  proved,  then  this 
great  charge  in  the  information  fails.  Let  the 
gfentlemen  prove  those  words  (the  intention)  if 
they  mean  any  thioff  by  them  ;  if  they  do  not 
urore  these  terms,  tnis  bad  intent,  for  in  that 
lien  the  crime,  then  it  is  no  more  than  selling 
printed  paper,  in  which  surely  there  can  be 
no  fanlt.  Then  what  are  these  words  f  If  the 
gentlemen  mean  any  thing  by  them,  prore 
them;  if  they  mean  nothing  but  words  of 
ooune  and  form,  let  the  gentlemen  scratch 
them  out,  they  are  needless;  which  if  they 
do,  their  information  will  be  rery  'defective. 
Btit  they  will  not  consent  to  scratch  them  out, 
1  am  sure;  why  then  they  must  mean  some- 
thing by  them,  which  if  they  do,  consequently 
they  must  prove  them.  These  words  con- 
stitute the  charge,  which  if  they  do  not  make 
OQt,  will  you,  gentlemen,  clap  your  hands 
upon  your  hearts,  and  say  this  man  is  guilty  F 
Guilty  of  wbatP  Nothmg ;  for  nothing  is 
prov^,  unless  selling  paper  Is  a  crime.  Sure- 
ly, gentlemen,  your  own  breasts,  your  own 
consoienoes,  must  tell  you,  when  you  consider 
of  it,-*-and  fray  consider  it' as  your  own  case, 
fancy  each  of  yourselves  here  under  a  rigorous 
prosecution,  like  this  poor  man,— there  is  no 
crime  proved,  no  malicions  intent,  no  seditious 
design;  therefore  not  proved  guilty  of  the 
crime  bid  against  him.  If  a  man  be  even  a  bad 
man,  and  rou  all  know  it,  and  is  accused  of  a 
crime  he  is  innocent  of,  surely  none  vrill  find 
him  guilty  of  a  crime,  when  that  crime  is  not 
proredi  becaose  you  know  hioa  t^  be  guilty  of 


other  faults.  These  things  are  plain,  eren  to 
a  demonstration,  to  erery  man.  But  this  de- 
fendant, whose  cause  yon  are  now  judges  of, 
will  appear  to  be  a  man  of  rery  fair  character ; 
well  nffected  to  the  government  and  constitu- 
tion in  his  principles ;  always  was,  and  is  a 
good  subject ;  a  member  of  the  church  of  Bng^ 
land,  and  as  well  affected  to  both  church  and 
state  as  any  man  in  England.  Therefore  can 
any  man  believe,  when  we  shall  have  made 
this  appear  by  several  witnesses,  men  of  worth, 
substance,  honour  and  credit,  both  clergy  and 
laity,  that  he  could  be  guilty  of  these  tbmgs; 
that  he  intended  this  hurt  laid  to  his  charge? 
We  shall  prove  that  he  published  more  jiapera 
for  the  govemnrent  in  the  late  rebellion,  in 
1745,  and  containing  the  most  steadiness  for 
government,  and  the  most  home  and  inveterate 
things  against  its  enemies,  than  any  printer  of 
his  time ;  so  that  1  believe,  if  the  rebeb  had 
gained  the  day,  his  zeal  might  have  caused 
his  punishment.  Will  it  then  appear  likely 
that  he  is  gnilty  of  these  charges  laid  against 
himP 

■'  I  must  observe  one  thing,  which  is,  the 
danger  of  your  finding  a  verdict  specially. 
Suppose  you  find  him  guilty  of  publishing  and 
selling  this  book ;  guilty  includes  guilt,  then  , 
gnilty  of  what  ?  Selling  paper.— Where  is  the 
guilt?— Take  care,  gentlemen,  of  being  de- 
ceived, by  finding  him  guilty  any  way  ;  by 
bringing  in  your  verdict  any  way  against  him,  , 
yon  render  him  liable  to  the  consequences  of 
the  whole  ;  that  is,  to  the  same  penalties  that 
he  would  have  been  liable  to,  if  he  had  com- 
mitted the  whole  crime  laid  to  his  charge,  and 
that  charee  fully  proved  against  him.  After 
you  have  brought  m  your  verdict,  it  will  be  in 
rain  for  you  to  say,  you  did  not  intend  ha 
should  be  punished ;  you  only  found  that  he 
had  published,  but  not  committed  tbe  crime; 
it  wilt  be  in  rain  for  you  to  petition  for  mercy, 
mercy  will  then  be  in  other  bands ;  it  will  he 
out  of  your  reach  ;  and  he  will  be  at  the  mercy 
of  others,  who  may  not  look  with  the  same 
eyes  as  yon :  when  you  hftre  found  him 
guilty,  it  will  be  in  other  breasts  to  punish ;  it 
will  then  be  too  late  for  you  to  interfere.  By 
finding  him  guilty,  you  do  all  that  you  can 
against  him,  and  then  it  will  be  out  of  your 
power  to  serre  him.  You  must  therefore  con- 
sider him  gnilty  of  this  great  crime,  and  con- 
sequently deserring  of  great  punishment,  or 
not.  But  if  you  think  be  is  not  guilt?,  and 
not  deserring  of  flfreat  punishment,  men  be  hat 
not  committed  this  gi^at  crime ;  then  conse- 
quently they  have  failed  in  their  information, 
and  he  is  innocent  of  it ;  if  innocent,  conse-- 
quently  not  guilty.  Mr.  Attorney  tells  you, 
this  pamphlet  means,  and  is  writ  with  the 
intent  that  is  laid  in  the  information  ;  be  says, 
because  tbe  pamphlet  compares  the  parliament  to 
In-  "U,  it  roust  oertainly  mean  Inquisition  ; 
and  in  my  opinion  it  may,  and  does  as  likely^ 
mean  Information ;  and  I  assure  you,  gentlemen^ 
I  have  rery  little  lore  for  Information,  as  well 
«8  Mr,  Attorney  for  In     ■  ■  n;  it  is  oertain 
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Ibal  these  thiogB,  which  will  beer  eef  er^  bler- 
pvetatiofis,  mast,  nor  cao,  have  no  weight  with 
you ;  who  should  either  put  a  good  eonstruc- 
tioD  apon  th«<m,  or  none  at  alL  You  most  coo- 
ttder  too,  that  there  is  a  great  difference  be- 
tween the  author  and  the  printer;  the  author 
knew  well  wliat  he  intended,  and  the  whole 
sense  ot*  the  pamphlet  i  therefore  liable  to  hare 
the  sense  of  the  pamphlet  interpreted  against 
him ;  but  a  bookseller  may  sell  a  book,  and 
not  have  any  intent  but  proftt;  and  be  fuite 
'ignorant  of  the  contents,  at  least  the  spirit  of 
wm ;  therefore  it  is  well  worth  considering 
how  intent  makes  a  crime,  and  how  far  not ; 
•vory  man  may  err,  and  if  unintentionally,  he 
i9ttnnot  be  gnilty  of  a  crime  before  God ;  and  if 
so,  it  woiud  be  presumption  in  man,  to  make 
any  comparison  of  his  own  justice  ;  what  is 
not  criminal  with  God,  cannot  be  with  man. 
The  gentlemen  on  the  other  side  bare  not 
l^roTed  the  intention." 

The  reverend  Mr.  Warner,  Mr.  Gosling, 
Mr.  Hawkins,  and  several  others  were  called, 
who  proved  Mr.  Owen  to  be  a  good  subject,  a 
true  man  to  the  church  of  England,  aealous  for 
the  establishment ;  that  he  had  printed  several 
papers  for  the  government,  and  would  not  have 
published  the  pamphlet,  had  he  Icnown  or 
thought  the  contents  bad,  or  any  hurt  in  themi 
and  the  farthest  man  in  England  from  doing 
such  a  thing. 

Mr.  Frati  next  rose  up  for  the  defendant ; 
and  having  for  some  tisoe  gone  upon  different 
parts  of  Mr.  Ford's  argument  (which  it  cannot 
be  necessary* to  repeat,  as  Mr.  Ford's  speech 
has  just  been  given  at  length,  and  as  nearly 
verbatim  as  possible),  he  said,  **  Then,  gen* 
tianenv  to  shew  you  how  necessary  it  is  to 
prove  the  intention;  if  there  b  an  indictmffnt 
preferred  against  a  inaa  for  an  assault,  with  an 
mtention  to  ravish ;  the  intention  must  be 
proved,  or  else  the  jury  cannot  find  him  guilty. 
The  same  of  an  asaanlt  with  an  intention  to 
kill,  if  the  intention  is  not  proved,  he  aaust  be 
acquitted.  If  he  kills,  and  the  intention  is  not 
proved,  that  is,  if  it  is  not  proved  that  he  killed 
premeditatedly  and  of  forethought,  it  is  but 
manslaughter.  Therefore  in  thecaae  before  us, 
if  that  part  of  the  information  is  not  proved, 
that  he  published  maliciously,  6ce,  you  must 
aoqdi  him.— The  privileges  of  parliament  are 
not  known  to  the  common  law  %  perhapa  they 
may  jm^n  and  punish  :  1  know  not  their  pn« 
vileges,  nor  perhaps  are  they  to  be  known ; 
qnjty  iK»t  known  to  themselves  wholly :  they 
may  be  just  what  they  please.  But  they  have 
not  pnauahed  thia  man  ;  they  have  turned  hinr 
over  to  the  common  law,  therefore  he  must  be 
tried  by  the  common  luw.  Yet,  as  hath  been 
justly  obsetved,  they  may  take  the  thing  again 
uito  opnsideration,  and  puaiah  him  in  the 
Houses  and  if  so,  he  may  be  pmiiahed  twiea 
fbff  thn  same  fault*  by  two  different  aentences  ; 
vdlich  bgit  the  eommon  law  a  raan^aunnL  Mr* 
Atloaejr  will  not  anawer  lor  the  Houaeof  C!om- 
«ena,  that  it  wtHnot  beao.  Tben^  gentlemen^ 
eoBsidtr  whatiivustiot.  it  fi«ul4hft&  poaMh^t 
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man  herv,.  who  is  at  the  same  time  liable  to  ba 
ponished  there,  if  the  House  thinks  fit— Much 
might  be  said,  more  than  we  dare  say  for  oar 
client  in  thia  case:  ournaouthsarejahreadybilf 
abut,  and  the  teneta  the  gentlemen  on  the  other 
aide  lay  down,  are  to  abut  them  quite ;  but 
may  you,  this  nation,  nor  I,  neter  fed  the 
effecta  of  soeh  tenets,  or  see  them  put  io  prac- 
tice !  It  is  a  rule  in  law,  and  a  priaciple  is 
equity,  to  hear  both  sidea ;  therefore  we  mty 
justly  complain  in  this  case.  It  is  a'coromoo 
proverb  (and  a  very  wise  chancellor  affirmed 
that  proverbs  were  tbe  wisdom  of  a  people), 
Losers  most  have  leave  to  speak,  la  the  Scrip- 
ture Job  oomplaina  of  the  dispensatioos  of  Pro* 
videnoe,  the  causes  snd  consequences  of  wbich 
be  did  not  comprehend ;  one  would  imagioei 
therefore,  that  as  complaints  are  so  natural  tu 
sufferers,  they  may  merit  aonm  ezcnse  irkere 
the  affliction  exceeds  proper  bounds.  It  sny 
be  said  indeed,  they  are  capable  of  raiaiog  a 
dangerous  compassion.  But  to  preveattBii, 
will  it  be  right  to  teU  a  free  people,  bappes 
what  will,  you  ahall  never  complain  P  Before 
this  is  said,  it  ahould  be  well  qrasidessd."  [Mr. 
Pratt  then  went  again  upon  different  parU  of 
Mr.  Ford's  excellent  speech,  which  he  enforced 
in  a  very,  strong  and  fine  manner,  and  witb 
which  he  concimled.] 

The  Atiom^General  got  op  •?«"•» 
made  a  reply,  the  principid  matter  io  vhieb 
was, «« That  in  in  mdictmeat  for  maider  weie 
always  theae  words,  which  arc  words  of  oosl*^ 
and  of  mere  form,  vis.  not  having  the  fear  of 
God  before  hia  eyea,  and  being  iasti^^  by 
tbe  devil  Now,  according  to  the  rule  laia 
down  by  the  gentlemen,  this  must  be  prored, 
which  is  impossible;  for  the  man  wooM  nh 
he  waa  not  so  instigated,  and  had  tbe  fcsr  of 
God  before  his  eyesf  and  wliocould  pioTe  tint 
it  was  otherwise  ?  Now  this  e? idsntly  ahew 
all  those  thingp  to  be  merely  matter  ot  focn. 

The  Chief  Justice  next  summed  up  tbeevh 
dence ;  and  delivered  it  as  his  epiD><»>*'^^ 
jury  ought  to  find  the  defendant  guilty;  ftf  be 
thought  the  fact  of  publication  was  futty 
proved ;  and  if  so^  thejr  could  not  at oid  bnsg* 
mg  in  the  defendant  gmlty . 

The  jury  went  out  and  sUysd  about  two 
houra  ;  wnen  they  came  into  the  conit,  tw 
foreman  answered  for  the  rest,  and  ^^^.^^ 
Queation  was  put,  he  said,  GuHty ;  Not  Gaittyi 
Not  Guilty,  my  lord— the  first  word  goUty 
being  said  by  mistake;  upon  which  there  wu 
a  loud  huasa ;  and  the  jury  wentawMf.  d»i 
at  the  deaire  of  the  attorney-general,  mey«<"^ 
called  into  court  again,  and  aaked  this  Madis| 
question,  via.  "  Gentlemen  of  the  Jttry»  ^ 
you  think  the  evidence  laid  belbrs  you. « 
Owen's  publishing  the  book  by  •«*^i<^ .■'' J?^ 
sufficient  to  convince  you  that  tbe  ssid  U*» 
did  sell  thia  book  ?»'♦  At  which  the  f««^ 
appeared  a  good  deal  fluttered ;  and  the  jaflg 

«  Seethe  Gnaeof  the  Dean^efftj  Wji 
a«  D.  U64^  tha^caaen  therein  wftim  ^ '" 
theilat^tOeoii3^0(6(K 
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vepealidllw^lotiliMi )  vpMwlMchAslbfCiiMiij 
without  aiwiv«rtiiy  the  •ootioii,  said,  <<  Not 
Giult}^,  Not  GuiHy ;"  mi  wvcml  of  tlw  jury, 
mra  toid,  «« That  it  ovr  verdict,  aiy  lord,  mud 
we  abide  by  it"  Upon  w4iioh  Ih^  Court  bvobo 
op  ;  aad  there  waa  a  prodiffious  ahoot  id  the 
hall.  The  attoroey-gciieral  deaired  more  qnea- 
tiem  might  be  aaked,  bat  the  jud|;e  would  aot, 
seitber  would  the  noiae  permit  h. 

Note,  The  Jury  ooold  net  aay,  to  the  qnea- 


tia«,  thi^  the  cwdeuoe  of  puMiahiiii^  tvaa  Hot 
olear,  witlioot  peijory  ;  and  if  the  jury  had 
answered  Yea,  and  not  fbund  the  defeodaot 
jefuilty,  one  doea  not  know  what  mi^t  have 
been  done  to  thejary,  or  before  whom  called. 
But  they  found  Owen  not  loitlty  on  the  whole 
of  the  caae,  taking  in  that  which  included  i^oilt 
or  not,  and  jodgml  as  to  facta,  law,  and  justice, 
of  the  whole ;  and  therefore  did  not  answer 
that  leadfaif  question,  which  was  so  artfully 
put  to  them. 


526,  The  Trial  of  John  Babbot,  Attorney  at  Law,  for  the  Murder 
of  Matthew  Mills,*  esq. ;  at  a  Court  of  Oyer  and  Terminer 
and  General  Gaol-Delivery,  held  at  the  Town  of  Basseterre,  in 
and  for  the  Island  of  St  Christopher,  on  Friday  the  5th  day 
of  January,  before  the  Hon.  William  Matthew  Burt,  esq.  Pre- 
sident of  his  Majesty's  Council  of  the  said  Island,  and  others, 
his  Majesty's  Justices  of  Gaol-Delivery.  [Published  by  Per- 
mission of  the  Judges] :  26  Geokge  IL  a.  d.  1753. 


On  Thursday  the  4th  of  January,  1753,  a 
BiU  of  Indietment  waa  found  by  the  gntuk  io- 

3ueat  for  the  iaiand  of  St  Christopher,  affahiat 
ohtt  Barbot,  irentleman,   for  the  murder  of 
Matthew  Mills,  late  of  the  teid  island,  esq. 

On  Friday  the  5th  of  January,  1753,  the 
Court  betnuf  met,  the  prisoner  John  Barbot  was 
«et  to  the  bar,  wbeu  the  Court  proceeded  thua : 

Clerk  cf  Arraigns.  John  Barbot,  hold  up 
thy  hand.  (Which  ho  did.)  You  atand  in- 
dicted bv  the  name  of  John  Barbot,  late  of  the 
pariah  or  fit.  George  Baaaeterre,  in  the  iaiand  of 
St.  Chriatopber,  gentleman ;  for  that  you,  not 
having  the  fear  ot  God  before  your  eyea,  but 
beiuff  moved  and  aeduced  by  the  inatigation  of 
the  devil,  en  the  19th  day  of  November,  in  the 
S6th  year  of  the  reiffu  of  our  sovereign  lord  the 
kinff  that  now  is,  about  the  hour  of  five  of  the 
dock  in  the  morning  of  the  said  day,  with  force 
and  arma,  at  a  certain  place  called  Frigate-Bay, 
in  the  parish  of  St.  George  Basseterre  aforesaid, 
in  the  bland  aforesaid,  in  and  upon  one  Mat- 
thew Milla,  esq.  in  the  peace  of  God,  and  of  our 
sovereign  lord  the  king  that  now  is,  then  and 
there  being,  feloniously,  voluntarily,  and  of 
your  malice  aforethought,  did  make  an  assault ; 
mid  that  you  the  aaid  John  Barbot,  with  a  pistol 
of  the  value  of  ^we  ahillings,  then  and  there 

*  This  Mr.  Mills  lived  some  time  at  Rich- 
mond in  Surrey «  and  married  a  daughter  and 
eoheir  of  oolonel  8i>uletrre:  (The  other  daujyfh- 
ter  and  coheir  niaiTJed  Stephen  Tbeudore 
Jaoasen,  esq.  Lord -Mayor  ol  London  in  1755). 
He  wentOT«r  to  St.  Christopher,  Antigua,  &c. 
to  look  after  his  «»»tate4  tber<»,  and  waa  bai^ 
baronsly  murdered.    Former  Edition. 


charged  and  loaded  with  gunpowder  aud  leaden 
buHela,  which  said  pistol  yoo  the  said  John 
Barbot  in  your  rigtit  hand  then  and  there  had 
and  held,  mto  and  affatnbtihe  aforesaid  Mat- 
thew  Mills,  then  and  tliere  IhlooiouBljy,  wil- 
fully, and  of  yourmalice  aforethought  did  ahoot 
off  and  discharge;  and  that  you  the  said 
John  Barhot,  with  leaden  boHeta  aforesaid^ 
issuing  and  ahol  off  out  of  the  piatol  aforesaid, 
then  and  there,  by  the  force  of  the  aaid 
gunpowder,  the  said^  Matthew  Milla,  hi  and 
upon  the  right  side  of  the  body  of  the  said 
Matthew  Mills,  and  between  the  two  last  ihtoe 
ribSf  and  near  the  back  of  the  said  Matthew 
Mills,  then  and  there  feloniously,  vokintarilys 
and  of  your  malice  aforethoughi,  atruck,  pene- 
trated, and  wounded ;  and  that  ^ou  the  aai<l 
John  Barbot,  then  and  there  felonioualy,  volun- 
tarily, and  of  yonr  malice  aforethought,  gave 
to  the  aaid '  MaUhew  Mills,  with  the  leaden 
bulleta  aforesaid,  out  of  the  said  pifltol,  then 
and  there,  by  force  of  the  said  gunpowder,  shot 
off  and  discharged,  in  and  dpon  the  right  side 
of  tho  body  of  the  said  Matthew  MtTis,  and 
between  the  two  last  false  ribs,  and  near  the 
back  of  the  aaid  Matthew  Mills,  then  and  there 
one  mortal  wound  of  the  breadth  of  one  inch, 
and  the  depth  of  nine  inches ;  of  which  said* 
mortal  wound  the  aaid  Matthew  Mills  at  Fri- 
gate-Bay aforesaid,  in  the  parish  aforesaid,  in* 
the  island  aforesaid,  instantly  died  :  and  aoyoa- 
the  said  John  Barbot,  the  said  Matthew  Mdia, 
in  manner  and  form  aforesaiil,  at  Frigate- Bay 
aforesaid,  in  the  pArtsli  and  island  aforesaiu, 
fploniously,  voluntarily,  and  of  your  malice' 
aforethought,  did  kill  and  murder,  against  the 
peace  of  our  said  lord  the  k'mg,  bis  crown  tod 
dignity. 
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CLqfArr,  How  wyort  tfaoo,  Jobu  Barbol, 
art  tbou  ipiilty  of  the  felony  and  murder 
whereof  thou  standest  iodicted,  or  not  guilty? 

Pritoner,  Not  GoUty. 

CL  of  Art,    Cnlprit,  how  wilt  thou  be  tried? 

J^rii.  By  God  and  my  country. 

C/.  ofArr.  God  send  thee  a  good  deliverance. 

Prtt.  May  it  please  your  honours,  I  have  a 
motion  to  make,  which  is,  that  1  may  be  al- 
lowed counsel  on  my  defence,  not  only  to 
matters  of  law)  but  also  to  matters  of  fact,  and 
to  make  my  defence  in  the  fullest  manner. 
What  I  ask  is  no  new  thing,  it  being,  as  1  am 
informed,  usual  in  Eoglaod,  and  having  been 

S anted  several  times  to  prisoners  in  cases  of 
e  and  death  in  the  KingVbench  of  this 
island :  which  Mr.  Solicitor  General  knows  to 
be  so ;  having  been  himself  concerned  in  those 
cases  on  behalf  of  the  crown. 

Solicitor  General,  (John  Baker,  esq.)  May 
it  please  your  honours,  I  waA  indeed  aware  that 
this  motion  would  be  made  by  the  prisoner, 
and  in  the  manner  it  has  been  ;  and  tlierefore 
beg  leave  to  offer  to  the  Court  what  has  occurred 
to  roe  on  the  matter. ' 

It  is  certain  that  the  practice  in  England, 
tin  a  very  few  years  ago,  was,  that  a  person 
indicted  for  a  capital  offence  was  never  allowed 
counsel  on  a  plea  of  Not  Guilty,  unless  to  matter 
of  law  only  ;  and  that  to  be  started  by  thr  pri- 
soner himself.  And  to  this,  besides  the  known 
practice,  the  authorities  in  law  are  so  full  and 
plain,  that  you  can  look  into  no  book,  which 
at  all  treats  of  this  matter,  where  this  doctrine 
does  not  at  once  stsre  vou  in  the  face. 
^  It  is  very  true,  that,  by  the  more  modern  prac- 
tice, the  rigour  of  this  rule  hath  been  something 
relaxed  ;  but  then  it  is  proper  to  see  how  far  it 
has  been  so :  and  I  can  venture  to  affirm,  that 
it  has  gone  no  farther  than  to  permit  counsel 
to  examine  and  cross-examine  witnesses  ;  and 
never  to  the  giving  them  leave  to  make  obser- 
vations on  the  evidence ;  or  to  draw  arguments 
or  inferences  from  it  to  the  point  in  issue ;  or  to 
do  any  thing  else  in  the  way  of  a  formal  or  full 
defence.  And  this,  though  at  first  a  pure  in- 
dulgence, yet  now  seems  to  be  so  far  grown 
into  a  right,  that  I  believe  it  would  be  thought 
bard  to  deny  it  to  the  prisoner  in  the  present 
case;   and   I  should  readily  consent  to  the 

S-ailling  it  on  behalf  of  the  crown.  But  as  to 
e  allowing  counsel  in  the  full  extent  the  pri- 
aoner  has  moved  for  it,  1  am  confident  no  in* 
stance  was  ever  yet  seen  of  the  kind  in  Eng- 
land ;  and  I  fear,  for  tliat  reason,  your  ho- 
nours can  hardly  be  thought  at  liberty  to  al- 
low it  here. 

This  is  a  trial  of  great  expectation,  and  your 
honours  will  be  very  careful  to  do  what  isex- 
aoUy  right ;  and  to  leave  no  part  of  your  con- 
duct liable  to  censure  hereafter. 

Whether  it  be  a  hardship  to  deny  full  cdun- 
•el  to  prisoners  in  capital  cases,  1  shall  not  pre- 
tend to  say :  But  this  is  certain,  that  if  it  be 
one,  it  is  of  the  law's  making,  and  not  of  yonr 
honours ;  and  therefore  you  cannot  be  blamed 
for  it;  though  perhaps  you  might  be  so,  for 


altering  an  indolgenee  which  the  law  and  the 
practice  of  England  do  not  warrant.     * 

For  the  instances  alleged  by  the  prisoner,  in 
the  Court  of  King'a-bench  in  this  island,  they 
have  been  bat  two  or  three,  and  of  very  late 
yean  only.  It  was  no  longer  ago  than  the 
year  1744,  that  I  myself  was  refused  by  that 
court  to  be  of  counsel  for  one  James  Dixoo, 
who  stood  indicted  for  the  same  crime  that  the 
prisoner  at  the  bar  now  does:  So  that  anj 
instances  to  the  contrary  must  have  been  since 
that  time;  and  none  in  the  case  of  murder; 
though  1  think  one  or  two  of  other  felonies. 
But  these  are  too  recent  to  govern  the  detenni- 
nation  of  the  Court  in  the  present  case ;  which 
must  therefore  turn  on  this  question  only,  how 
far  the  permitting  counsel  for  the  prisoner  is  io 
itself  right,  and  agreeable  to  law. 

1  shall  but  just  add,  that  in  proof  of  what  I 
have  affirmed  as  to  the  present  practice  in 
England,  1  have  here  two  printed  trials  of  per- 
sons indicted  for  murder,  the  one  so  late  as  in 
the  year  1741,  and  the  other  so  very  late  as 
about  ten  months  ago :  The  former  is  of  cap- 
tain Goodere,  commander  of  one  of  his  ma- 
jesty's ships  of  war,  for  the  murder  of  his  bro- 
ther sir  John  Dinely  GOodere,  barL*  and  the 
latter  of  Miss  Blandy ,  for  the  murder  of  her 
own  father,  tried  at  Oxford  assizes  no  longer 
ago  than .  the  month  of  March  last.f  The 
prisoners  were  both  persons  of  some  rank  and 
fortune  in  life,  and  such  as  both  could  well  at*, 
ford  the  expence,  and  would  not  have  wanted 
advisers  to  move  for  full  counsel,  had  it  been  a 
thing  proper  to  have  been  asked  or  granted. 
And  yet  in  neither  case  is  there  the  least  pre- 
tence on  the  part  of  the  prisoner,  of  being  in- 
titled  to  it,  or  any  thing  like  a  motion  for  it ; 
but  (what  is  yet  a  vtronger  confirtnation  of 
what  I  have  alleged,  than  a  mete  silence  on 
the  matter)  it  is  only  asked  in  the  case  of  cap- 
tain Goodere,  to  allow  connsel  for  the  prisoner 
to  examine  and  ^ross-examine  witnesses  ;  and 
even  that  is  insisted  on  by  the  counsel  for  the 
crown,  to  be  a  favour,  and  not  a  right ;  and  it 
is  there  granted  as  such. 

The  President  then  put  it  to  the  Court  for 
their  opinion,  whether  or  how  far  the  prisoner 
ought  to  be  allowed  counsel  to  make  his  de- 
fence ;>  when  the  Court  unanimously  declared 
it  as  their  opinion,  that  he  should  be  allowed 
counsel  to  speak  to  points  of  law  to  be  started 
by  himself,  and  also  to  examine  his  own,  and 
cross-examine  the  witnesses  for  the  crown,  but 
no  further. 

9 
_  % 

Prisoner,  Then  I  pray  your  honoors  will 
please  to  allow  Mr.  Frye  to  be  of  counsel  for  me. 

The  Court  accordingly  assigned  Mr.  Frye  of 
counsel  for  the  prisoner. 

CL  of  Arr.   Cryer,  make  prodamatioD  lor 
silence. 
Cryer.  Oyez,  Oyez,  Oyes !  His  majesty's 

*  See  it,  vol.  17,  p.  1003. 
f  See  it  anie,  p.  1119.* 
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jofdoef  do  tirielly  cliaige  mid  ooainwod  all 
roaoner  of  poraoos  to  keep  nlencey  upon  pain 
of  imprisoameat. 

Cryer,  Ojez!  Yon  good  men,  that  are  im- 

Emoelled  to  Xty  between  our  sovereign  lord  the 
ng  and  tbe  prisoner  at  the  bar,  answer  to  jour 
names,  and  sate  yonr  fines. 

The  Jury  were  called  over,  and  appeared. 

CI.  of  Arr.  You,  the  prisoner  at  the  bar, 
these  men  which  were  last  called,  and  do  now 
appear,  are  those  who  are  to  pass  between  our 
sofereign  lord  the  king  and  you,  upon  the  trial 
of  your  life  and  death  ;  if  therefore  you  will 
challenge  them,  or  any  of  them,  you  must 
cballenfine  them  as  they  come  to  the  book  to  be 
sworn,  hefore  they  are  sworn :  And  you  shall 
be  heard. 

Ck  of  Arr.  George  Weatberill,  look  upon ' 
the  prisoDer!  You  shall  well  and  truly  try, 
and  true  deliveranoe  make,  between  our  so* 
▼ereign  lord  tbe  king,  and  (be  prisoner  at  the 
bar,  whom  you  shall  have  in  charge,  and  a 
true  verdict  give,  according  to  the  evidence: 
So  help  you  God. 

And  the  same  oath  was  adminisf  ered  to  the 
rest,  (which  were  sworn)  and  their  names  are  as 
follow:  George  Weatberill,  Beniamin  Clifton, 
svrom  ;  John  Wilson,  Thomas  Morgan,  Alex- 
ander Douglas,  William[ Jackson,  challenged  ; 
William  GarveVf  sworn  ;  Willet  Payne,  chai- 
Isnged ;  Cbaries  Caines,  sen.  sworn ;  Archi- 
bald Thompson,  challenged ;  Abraham  Steele, 
svom ;  Joeenh  King,  challenged ;  Thomas 
Kdmead,  WiAiam  Isles,  John  Johnson,  sen. 
William  Wells,  jon.  sworn ;  Edmund  Tannat, 
Oavis  Percival,  John  Fahie,  Crisp  Molineux, 
Andrew  Armour,  challenged. 

.  Frisomr.  May  it  please  yonr  honours,  I 
challenge  Mr.  Armour  for  cause :  My  cause  of 
challenge  is  this: — ^Mr.  Armour  lately  at 
Montserrat  was  heard  to  say,  that,  if  he  was 
upon  my  jury,  he  would  hang  me. 

Mr.  Pttndent.  Can  you  prove  this  declara- 
tion of  Mr.  Armour's  ? 

Prifoner.  Yes,  I  pray  that  Mr.  Frye  may 
be  sworn  to  prove  it. 

Mr.  PraidenU  Swear  Mr.  Frye.  (Which 
was  done.) 

Mr.  Frye,  I  heard  Mr.  Armour  say  at 
Montserrat,  that,  if  he  was  to  be  6n  Mr.  Bar- 
bot'siury,  be  would  condemn  biro. 

SalieUor  General.  This  is  abundant  cause, 
to  be  sure.* 

Mr.  Preiident*  Mr.  Smith,  go  on  with  the 
jonr. 

C/.  of  Arr,  William  Buckley,  Thomas 
Wylley,  challenged ;  Christ.  Marilenborough, 
sworn;  Peter  Carew,  challenged;  Richard 
Peterson^  Edward  GiUard,  awoip ; 

C/.  of  Arr.  Cryer,.  count  these. 

*  See  the  objection  to  Mr.  Raikes  in  the 
Case  of  .O'Connor  and  others,  at  Haidftotte, 
A.  o.  1798. 
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George  Weatberill,      William  Isles, 

Benjamin  CliAon,  John  Johnson,  sen. 

William  Garvey,  William  Wells,  jun. 

Cbaries  CaiOes,  sen.  Christ.  Mardenliorottgh  ; 

Abraham  Steele,  Richard  Peterson. 

Thomas  Edmead,  Edward  Gillard. 

€/.  ofArr.  Crver,  make  proclamation. 

Cryer,  Oj^ez,  O^ea,  Oyez !  If  any  one  can 
inform  the  king|s  justices,  the  king's  solidtor- 
generaly  or  this  inquest  now  to  be  taJken,  of  any 
treasons,  murders,  felonies,  or  o^isdemeanours, 
committed  or  done  by  the  prisoner  at  the  bar, 
let  him  come  forth,  and  he  shall  be  heard,  for 
the  prisoner  stands  now  at  the  bar  upon  his  de« 
liveraace;  and  all  persons  that  are  bound  bjr 
recognizance  to  give  evidence  against  the  pn- 
soner  at  the  bar,  let  them  come  forth  and  give 
their  evidence,  or  they  will  forfeit  their  recog- 
nizances. 

Pritfmeir.  May  it  please  your  honours,  I 
humbly  move  that  1  may  have  pen,  ink,  and 
paper. 

Mr.  Pre$ident,  A?,  bv  all  meant- 

CL  ofArr.  John  Barbot,  bold  up  thy  hand  I 
Gentlemen  of  the  jury,  look  upon  the  prisoner, 
and  hearken  to  his  chiurge ;  he  stands  indicted 
by  the  name  of  John  Barbot,  late  of  tbe  parish 
of  ^t  George. Basseterre*  in  the  island  of  St. 
Christopher,  |;entleman,  for  that  he  not  having 
(as  in  the  indictment  before  set  forth).  Upon 
this  indictment  he  hath  been  arraigned,  and 
upon  hia  arraignment  hath  pleaded  Not 
Guilty ;  and  for  his  trid  hath « put  himself 
upon  God  and  his  country,  which  country  you 
are:  Yonr  cbaige  therefore  is,  to  enquire  wh^ 
ther  he  be  Iguuty  of  the  felony  and  murder 
whereof  he  stands  indicted,  or  not  guilty.  If 
yon  find  him  guilty,  you  shall  enquire  what 

Soods  or  chattels,  lands  or  tenements  he  had  at 
le  time  of  the  felony  committed,  or  at  any 
time  since:  If  you  find  him  not  guilty,  yoa 
shall  enquire  whether  he  fled  for  the  same.  If 
you  find  that  he  did  fly  for  the  same,  you  shall 
enouire  of  his  goods  and  chattels^  as  if  yoa 
had  found  him  guilty :  If  you  find  him  not 
guilty,  and  that  he  did  not  fly  for  the  same, 
say  so,  and  no  more ;  and  hear  your  evidence. 

Jury,  May  it  please  your  honours,  we  pray 
we  may  have  pen,  ink,  and  paper. 

Mr.  Preiu/enl.  Mr.  Smith,  let  the  jury  have 
pen,  ink,  and  paner. 

Mr.  Kerr,  May  it  please  your  honours,  and 
ou  gentlemen  of  tlie  jury,  I  am  of  counsel 
ortM  lung  on  this  trial:  It  is  an  indictment 
by  which  the  prisoner  at  the  bar  stands  ac- 
cused of  the  murder  of  Matthew  Mills  esq. 
The  iadustment  sets  forth.  That  the  prisoner  at 
the  bar,  .not  having  the  fear  of  God  before  bis 
eyes,  bnt  being  moved  and  seduced  by  the  in- 
stigation of  the  devil,  on  the  19th  day  of  No- 
vember, in  the  36th  year  of  the  reign  of  his 
present  majesty,  about  tbe  hour  of  five  of  the 
dock  in  the  morning,  with  force  and  arms,  at 
a  place  called  Frigate-B^,  in  the  (larish  of  St. 
George  Basseterre,  in  tms  island,  in  and  upon 

4K. 


fo 


ItSSJ 


26  GEORGE  II. 


Trittt  of  John  Barbot, 


0896 


one  Matthew  Mills,  e«|.  ip  the  peaoe  of  God* 
and  of  oar  said  lord  the  kiiig«  then  and  there 
beings  feloniously,  voluntarily,  and  of  his  malice 
aforethought,  did  make  ao  assault;  and  that 
the  prisoner,  with  a  pistol  l!hea  and  there 
charged  with  gunpowder  and  leaden  bullets, 
which  he  in  his  right  hand  then  and  there  had 
and  held,  into  and  against  the  said  Matlhew 
Mills,  tb^  and  there  felonioosry,  wiffutty,  and 
•f  hia  matioe  aforeiboaglit,  did  aboot  off  and 
di8chai|fe;'  and  that  the  prisoner  with  leaden 
Iralleta  issving  out  of  the  said  piatal,  by  force 
of  tfae  said  gunpawder,  the  said  Matthew  Mills, 
in  and  upon  the  right  side  of  bis  body,  and  be- 
tween the  two  last  false  ribs,  and  near  tbe  baek 
•f  tbe  said  Matthew  Mills,  then  and  there  telo- 
ihoubI?,  TolvBtarily,  and  of  his  malice  afore* 
theagM,  strock,  penetrated,  aad  wounded^ 
and  that  the  said  prisoner  then  and  there  le- 
lonieaslyy  voluntarily^  and  of  bis  maKee  afore* 
thought,  gave  to  the  said  Matthew  MlUi  in  and 
vpoD  tbe  right  side  of  hia  body,  between  the 
awa  last  Mse  riba,  and  aear  foe  baek  of  thei 
aaid  Matthew  Mills,  ode  mortal  wound  of  tb« 
breadth  of  xmt  inch,  and  tlie  depth  of  nine 
ftiehea;  of  whieh  said  mortal  wound  the  aaid 
Kattbew  Mills  instantly  died. 

To  thia  aoeuaation  tbe  prisoner  at  the  bar 
iMtb  pleaded  atft  giiifty ;  aad  for  trtal  hath  pot 
lumaeif  «pon  you,'geDtle«iCiief  thejary:  it 
18,  therefore,  the  duty  of  us,  who  are  of  oomn 
ael  for  the  king,  to  prove  this  hl»rrid  erimc 
upon  the  prisoner  to  your  satisfaction ;  and  I 
tnake  no  doubt  we  shall  be  able  to  support  this 
iodictmeiit,  Mpoa  the  most  violent  presumptive 

Copf  that  ever  appeared  on  a  trial  of  this  kind. 
this  aho0ld  be  the  case,  I  hope  the  jury  will, 
itnder  y  ow  baoonrs'  direction,  find  tbe  priaooer 
guiltjr  of  this  murder.  We  shall  proceed  to 
axdmintflhe  ivitaessea  for  tlie  king,  asaootiaa 
the  gentlemeu  who  are  to  follow  me  have 
«pened  to  your  honours,  and  the  jury,  the 
■atore  of  the  evidence  that  will  be  produced  00 
this  occasion. 

Sol*  Qen.  May  it  please  your  hononra,  and 
jrou  gentlemen  of  the  jury ;  The  prisottef  at 
the  bar,  John  Barfoot»  stands  indicted  of  ao  lesri 
a  crime  than  that  of  murder  $  the  inurd^of 
«ae  Matthew  Mills,  esq*  I  aay,  Of  one  Matthew 
Mills )  because  sueh  is  tfae  stde  and  tbmk  of  the 
indictment ;  and  hoi  as  ftuppasiug  you  ar«,  ot 
«an  be  any  straogcra  ia  the  name  or  character 
of  that  unfortunate  gentleman :  for  who  the 
deeeaaad  was,  hia  rank  and  distinctioa  in  life 
tvanid  not  pnmMt  anyone  ia  these parta  to  be 
iKQorani  t  aad  aa  to  what  he  Wi«,  if  there  were 
any  who  kn«w  it  not  hi  hia  lilh&timc,  they  must 
Bcoeassrily  have  learned  it  fram  the  general 
aorfow  and  conoem,  aod  tbe  many  hearts  that 
ata  yet  bleeding  for  his  death. 

Gentlemen,  aa  to  the  murder  of  which  tha 
prisoner  stands  indtded,  it  ia  perhaps  the 
hairdest  to  be  acconrttod  for,  as  lo  iU  causes 
and  the  motif  ea  to  it,  of  any  intended,  any  oon- 
aartcd  e^eilt,  that  haa  ever  foilen  out  within  the 
•ompaas  of  your  knowledge  and  expefiettoe. 
Vhe  two  grand  and  ardhrary  motivca  in  the 


committing  of  murder,  m  intarcstaad  laaliee. 
Bnt,  for  the  former  of  these,  there  does  act 
seem  to  have  been  tbe  least  prospect  af  any 
advantage  to  be  reaped  by  any  one  whatever, 
by  the  death  of  the  deceased :  Though  how. 
many,  and  in  how  fl^rievous  a  degree,  will  be 
sufferers  by  it,  God  knows :  and  ror  the  other 
motive,  malice,  one  would  have  thou^t  his 
amiable  character,  and  most  iroezceptiooaUe 
conduct  towards  every  one,  noust  have  secured 
him  against  the  enmity  and  iH-will  of  aoy  per*, 
son  living ;  and  even  still  we  may  venture  to 
affirm^  that  no  good  man  was,  or  could  be,  hit 
enemy :  yet  that  he  had  an  eqemy,  (one,  st 
least,  if  not  more ;  1  aay,  that  he  had,  at  least, 
one  enem^)  is  but  too  apparent  from  tbe  man- 
ner and  circumstances  of  his  death :  aod  I  be- 
lieve your  consciences  wiir  be  abundantly  con- 
vinced by  the  evidence,  that  that  enemy  was 
the  prisoner  at  tbe  bar ;  the  consdousDess  of 
whose  guilt,  if  that  should  be  tlie  esse,  mtut 
be  greatly  aggravated  by  this  oonsideittioB, 
that  no  has  robbe4tthe  world  of  a  nao,  whsw 
loss  be  cannot  make  good  to  it  in  himself}  and 
thai  there  ia  no  probability,  that  ia  tbe  eoane 
of  twenty  such  lives  as  his,  he  should  ever  be 
able  to  make  amends  to  tlie  great  number  ot 
persona  whom  be  has  rendered  so  uubappy, 
and  made  sqch  sufferers  by  it :  sodilTuaTes 
ruin,  so  extensive  a  mischief  has  been  accom- 
plished by  a  single  stroke  of  ao  insignificaota 
hand! 

Gentlemen,  there  are  few  murders  com- 
mitted, of  which  it  is  not  with  some  difficokj 
and  labour  the  authors  are  found  out:  for,  as 
the  more  atrocious  the  crime,  and  conwqueoily 
tbe  greater  the  punishment  attending  it,  so  lbs 
greater  the  caution  and  secrecy  used  io  the 
committing  it,  and  the  manner  and  means  of 
putting  it  in  execution  the  more  carefully 
studied  and  concerted,  in  order  to  avoid  a  dis- 
aoverv,  and  escape  the  hand  of  jostioe. 

And  yet,  gentlemen,  in  most  cSCes  of  mof' 
dar,  (for,  indeed,  in  some  few  instaaoes,  bearen 
has  thought  fit  to  reserve  the  whole  of  nw 
gaanoa  to  itself ;  but,  1  sa)',4n  mast  cases  of 
murder)  it  has  pleased  Providence  by  soot 
mark  or  another  to  point  out  the  guilty  pmoa; 
and  all  the  care  and  foresight  Of  the  cosleit  and 
aunntngest  offenders,  have  not  been  >^_^ 
guard  against  some  token,  some  unthougbt-oi 
eircttttiatance,  which  has  left  a  door  op^^ 
discovery,  when  they  imagined  they  had  bantd 
upallaoceastoit. 

Thus,  gentlemen,  in  the  present  ca8e,thottgb 
the  prisoner  at  the  bar  flattered  himself  be  bad 
ao  eflectually  laid  hia  meaanrea,  as  perfootlv  to 
aeoavadiim  against  (not  the  knowledge  and  da- 
eovery  of  his  crime,  for  that  be  knew  there 
Were  those  about  him  who  could,  aod  msst, 
inalie  public;  bat  against)  the  panishinai 
which  be  knew  by  law  was  due  to  it;  by 
taking  cara  to  bate  nana  preaent  when  be  coid- 
mitted  it,  who  coold  be  1^  witteisci  sgaiD» 
him :  yet  I  believe  all  hia  manaMoaat  and 
arecautioaa  of  that  aitrt  will  aUnd  hhnia^ 
little  stead ;  smce,  by  erklcttca  on)UCiCiQOt"'y 


1237] 


JbrMurdtr. 


leyral,  to  naay  Md  evident  tokens  of  bii  -gniH 
will  nppeor ;  eeeb  alnihi  of  «trcmD8ttaoeB  wiM 
he  lud  before  ywk  of  ?arioiis  kiodt,  m,  when 
teken  and  coomdeted  together,  will  gite  mgIi 
light  end  ttrengthto  eaeb  other,  eo  to  ooovinee 
tM  ^DMi  iocredalous  perwoe,  and  ettiify  the 
fDoet  iernpofoas  aod  tender  eoBseienoes,  that 
the  prisoner  at  the  bar  waa  the  person  by  whose 
hand  the  deceaRed4i^as  n ordered. 

And  this,  ^ntienpen,  as  it  is  legrf  etidenoe, 
so  it  is  sufficient  toe,  if  it  be  sncSi  as  satisfies 
your  belief,  that  he  oommitted  the^aot.  And 
indeed  this  is  the  best  and  only  evidence,  which 
we  can  hope  to  meet  with  in  almost  all  eases  of 
narder ;  where  the  caution  and  secrecy  which 
I  observed  to  be  used  in  llie  ^sommitttng  it, 
aiakes  a  necessity  of  investigating  theirutn  by 
painful  steps,  and  of  tracing  and  hunting  ont 
the  murderer,  by  fbttowing^  the  track  of  circum- 
stances, as  wecan^ttd  light  enough  to  discern 
and  pursue  H.  For,  vf  the  bare  taking  care  to 
liOfve  no  persons  present  at  the  time  of  com- 
mhttng  the  mosteiecnd)le  crimes  should  avail. 
In  spite  of  tlie  plainest  and  strongest  ciroum- 
atances  pointing  out  the  criminals,  to  screen 
them  from 'public  justice,  it  would  hardly  ever 
be  po8aible,'bot  by  extreme  nccident,  to  con- 
i^ict  the  most  flagrant  offendeni ;  and  nothing 
.were  easier  than  to  commit  the  worst  of  crimes 
with  absolute  safety  and  impunity. 

Gentlemen,  it  were  a  thing  greatly  to  be 
wished,  both  for  your  sakes  ami  the  sake  of 
^bis  tshind,  that  it  bad  not  been  made  the  scene 
of  this  abominable  act :  so  should  you  have 
•been  saved  the  disagreeable  task  that  is  now 
imposed  on  you  ;  and  the  island  the  odium, 
which  will  perhaps  unjustly,  as  well  as  udfor- 
ionately,  be  thereby  brought  upon  it:  1  say, 
unjustly,  because,  as  you  will  hear  from  the 
evidence,  though  the  matter  was  exeented  here, 
it  was  oonceivM  and  concerted  elsewhere.  The 
arrow  was  indeed  thrown  in  this  island  ;  but  it 
was  first  dipped  in  the  poison  that  was  gene- 
rated in  another ;  where,  as  you  will  hear, 
gentlemen,  the  prisoner  at  the  bar  was  exer^ 
cisiog  himself  ip  rehearsing  this  fatal  tragedy, 
and  making  himself  perfect  in  his  part  of  it, 
some  days  before  it  was  acted. 

Gentlemen,  as  I  before  told  you,  the  motive 
.to  thb  onhapny  afiatr  is  hard  to  be  accounted 
for;  yet  all  tnat  can  be  oonceived  or  imagined 
to  have  been  a  provocation  to  it,  with  (beaob- 
alanoe  of  what  else  you  will  bear  in  evidence 
in  proof  of  the  indictment,  I  shall  relate  to  you ; 
and  though  the  provocation  you  will  hear  of 
was  the  sUghlest  and  strangest  that  was  per- 
teps  ever  known  to  the  committing  an  act  of 
thiakind,  yet,  I  believe  the  prisoner  wilt-find  it 
a  difficult  matter  to  assign  a  stronger  or  a  bet- 
ter. 

You  mustknow,  gentlemen,  that  on  Tuesday 
the  7th  day  of  November  last,  there  being  a 
public  sale  at  the  town  of  Charles-town  in  the 
island  of  Nevis,  of  an  estate  in  that  island, 
•commonly  eaHed  Bridgwater's,  the  prisoner  at 
the  bar  offered  himselfas  a  purehaaer,  and  ac- 
<eaidiegly  bade  fw  it  UMLSttio  of  %fi^l%  iler- 
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_  „  The  deceased,  who  was  lai^y  inter- 
ested in  this  sale,  as  having  a  demand  for  a 
eonsiderabte  part  of  the  purchase  money,  and 
who,  as  well  as  many  others,  was  not  only  sur- 
prised to  liear  the  prisoner  bid  a  sum  of  money 
so  far  beyond  what  all  the  world  must  be  sen- 
sible be  was  able  to  make  good,  but  also  justly 
oflended  at  the  j>risoner's  behaviour,  whicK 
tended  4e  throw  every  impediment  in  the  way 
of  Che  sale  that  he  could,  said,  be  desired  that 
there  might  not  be  so  i|kooh  cavilling,  and  thai 
no  boy's  play  might  be  used  on  the  occasion  ; 
for  that  4hi(S  estate 'had  once  before  b^n  sold, 
and  thepurohase-money  not  paid:  upon  whica 
the  prisoner,  with  great  heat,  and  a  pertneso 
pecniiar  :to  him,  stepped  up  to  the  deceased* 
and  in  OMdish  phrase  told  him,  He  expected  to 
be  treated  like  a  gentleman.  To  which  the 
deceased  only  ieplied,\He  should  use  himanf 
every  ooe-as  such. 

And  this,  oentlenMn,  is  ftll  the  provocation, 
which,  on  all  the  recollection  and  enquiry  tha$ 
can  be  made  use  -of,  it  can  be  found  was  ever 
given  by 'the  deceased  to  the  priso>ner;  since 
there  ftppear  notllie  least  traces  of  their  having 
long  before  spoken  to  each  other,  or  had«aoy  in- 
teroourse  on  any  occasion  at  all ;  and  it  is  almost 
a  certainty,  that  they  .never  spoke  to,  or  saw 
one  another -aAervvards,  till  the  morning  of  the 
death  of  the  unfortunate  deceased :  but  this, 
gentlemen,  according  to  the  very  high  conceit 
which  the  prisoner  had  of  himself  and  his  own 
merit,  was,  it  seems,  such  an  indignity,  as  no- 
thing less  than  the  taking  awav  so  important 
and  valuable  a  life  as  the  deceased's  could  atone 
fiir.  And  of  this  he  was  so  full,  and  so  blinded 
by  his  purpose,  that  on  the  Fridav  following, 
the  10th  of  the  same  November  last,  be  de- 
clared in  the  street  of  this  very  town,  Th^jt 
there  was  a  certajn  gentleman  in  this  ijland, 
whom  he  would  eitberkill,  or  bekilled  by,  i^ 
less  than  a  fortnight:  and  indeed  in  less  (an^ 
very  little  less)  than  that  time  the  deceased  was 
kllteit ;  and  (as  I  believe  you  will  by  and  byn 
be  perfectly  convmoed)  by  the  prisoner  at  the 
bar.  What  could  induce  Xhfi  prisoner  to  mal^ 
this  stninge  and  unnecessary  declaration  of  his 
intention,  is  difficult  to  say.;  nor  is  it  at  all  sa- 
tisfactory to  be  accounted  for,  'but  from  ih^ 
fatality  whrah  it  has  pleased  Providence  ^haU 
hang  upon  guilt,  to  convince  men,  that  what 
he  tbiuka  proper  aball  be  revealed,  it  shall  not 
be  in  their  power,  with  all  their  care  and  pre- 
caution, to  keep  secret.  Gentlemen,  in  pur- 
suance of  this  declaration,  and  in  the  interval 
between  that  and  the  19th  of  the  sapne  month, 
when  (as  it  is  laid  in  the  indictment)  the  de- 
ceased was  billed  ;  the  nrisoner  took  an-oiflior- 
tuuily  to  exercise  himself  in  firing  with  pistols 
at  a  mark ;  and,  as  the  event  has  proved,  be- 
came but  too  apt  a  proficient  at  it;  bavug  fa- 
tally improved  himself  to  such  a  perfection  ia 
it,  as  to  enable  him  to  accomplish  bis  design  oa 
the  deceased  ;  who  was  fonno  dead  of  a  wound, 
apparently  given  from'  a  pistol,  between  5  and 
6  of  the  clock  on  Sunday  rooming  the  19th  day 
of  Noveiiiberlast;  the  very  night  before  whiebi 
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M  you  will  hetr,  th«  prisooflr,  io  a  rery  hasiy 
maoner,  made  his  last  will  at  a  public  tavern  in 
the  town  of  Charlea4own  in  Me?it,  where  he 
deliTered  it  into  the  coilody  of  one  who  waa  to 
have  some  ooDcem  in  it.  Gendemen,  IVom 
thete  circumstances  and  this  behaviour  of  the 
prisoner,  previous  to  the  murder,  I  believe  no 
luau,  for  his  own  private  satisfaction,  woald 
look  further  for  the  person  who  committed  it, 
than  the  prisoner  at  the  bar.  But  from  other 
more  numerous,  and  much  stronger  circnm- 
stances,,  which  you  will  likewise  hear  from  the 
evidence,  and  which  I  shall  first  open  to  you,  I 
think  all  shadow  of  doubt^  whether  it  was  the 
prisouer  who  committed  it,  must  be  entirely 
taken  away.  For,  gentlemen,  the  night  before 
the  committing  the  fact,  the  prisoner,  after 
havin|[  thus  executed  his  last  will,  and  deli- 
vered it  out  of  his  own  custody,  went  from  the 
tavern  into  the  country  with  one  Dr.  James 
Webbe,  at  whose  house  he  slept,  or,  at  least, 
made  appearance  of  sleepinff ;  and  accordingly, 
between  9  and  10  o'clock,  be  bade  the  doctor 
and  his  family  a  good  night,  and  retired  to  the 
chamber  allotted  him,  under  pretence  of  going 
to  bed ;  but  in  the  morning  when  the  doctor 
arose  at  his  usual  hour,  he  found  to  his  very 
creat— •!  beg  pardon ;  I  was  going  to  say,  to 
His  very  great  surpriasc ;  bat  that  I  cannot  take 
upon  me  to  say;  but  however  he  did  find,  that 
the  prisoner  was  gone  firom  his  house;  and 
about  8  or  9  o'clock  in  the  morning  he  aaw  him 
riding  up  to  his  house  on  his  (the  doctor's)  own 
horse,  and  with  his  own  negro  boy  attending 
him.  Where  he  had  been  while  be  had  thus 
withdrawn  himself,  and  what  he  had  been 
doing,  you  will  presently  hear.  Gentlemen, 
about  five  o'clock,  or  very  little  after,  that  same 
Sunday  morning,  as  one  John  M^Kenley,  who 
is  an  overseer  at  the  plantation  of  Mr.  (jpooner 
near  Frigate*  Bay,  was  lyin^r  on  his  bed  (for  he 
Jiad  risen,  it  seems,  some  time  before,  and  had 
been  abroad ;  but  was  now  lying  down  again ; 
when)  a  negro  boy  whom  he  very  well  knew, 
called  Coomy,  who  belonged  to,  and  usually  ran 
with  the  deceased  when  be  went  on  horseback, 
came  hastily  into  the  chamber,  and  even  leap- 
ed on  the  bed,  and  with  great  emotion  and  seem- 
ing fright,  told  M'Kenley,  that  his  master  was 
fighting  on  the  Bsy  vrith  a  gentleman  come  from 
iHevis,  and  that  he  feared  his  master  was  killed ; 
the  negro  then  instantly  went  out  of  the  room, 
and  mounting  his  msster's  horse,  on  which  he 
had  rode  thither,  galloped  back  to  the  Bay 
again.  M*Keuley  was  going  to  saddle  his 
horse  to  follow  him ;  byt  thinking  that  would 
take  up  too  much  time,  and  it  notbeing  more 
th^q,^  quarter  of  a  mile,  or  thereabouts,  to  the 
place,  he  walked  away  as  fast  as  he  could  to 
the  place,  where,  when  he  came,  he  found 
Coomy  supporting  his  master  against  his 
knees ;  but  on  comuig  dose  to  him,  he  found 
the  unhappy  gentleman  was  sctua|ly  dead, 
though  still  warm ;  having  just  breathed  his 
last.  M'Kenl^  then  asking  Coomy,  who  it 
was  that  had  killed  his  master  f  the  negro  an- 
,swer6d|  it  was  Mr«  Barbot,  who  was  oone  from 


Nevis,  and  was  then  going  badi  again ;  »d 
added,  if  you  will  go  to  the  sea-side,  1  bdieis 
you  will  see  him ;  for  I  am  sure  he  canaot.  bs 
gone  far.     M*Kenley  then  ran  to  the  beicb, 
which  was  about  50  yards  firom  the  spot  where 
the  deceased  lay ;  but  with  a  risiog  bank  be- 
tween ;  and  there  saw  a  canoe  with  four  oin 
and  a  paddle,  rowing  firom  the  shore  towinb 
Nevis,  with  somebody  dressed  in  white  Mltinf 
in  the  stem;  but  by  the  person's  back  being 
towards  him,  and  from  the  great  coostematioa 
he  was  in  at  the  unhappy  event,  having  bin- 
self  a  little  while  before  been  a  servsnt  to  tbe 
deceased,  be  did  not  distinguish  who  the  pe^ 
son  was.    However,  that,  gentlemen,  wilt  Moa 
be  made  appear  to  you ;  for  about  half  an  hosr 
afUr,  as  the  canoe  was  in  ite  way  to  Nevis,  it 
was  met  by  a  schooner  coming  from  Mootier* 
rat  to  this  port ;  the  master  of  which  rery  well 
knew  the  prisoner,  and  aaw  him  sitting  io  Ibe 
canoe,  dressed  in  a  white  coat,  and  having  oa 
a  laced  hat;  be  will  shew  you  that  there  wu 
no  other  canoe  then  in  eight,  than  thii  one, 
which  he  pursued  with  his  eye,  till  he  nw  it 
near  the  bay  at  Nevis,  called  Mohoo's  Bay, 
where  the  prisoner  was  seen  to  land  oat  of 
it  about  7  of  the  clock  in  the  morning,  by 
persons  who  knew  the  canoe,  and  two  of  the 
principal  negroes  who  rowed  it.    From  theooe, 
gentlemen,   the  prisoner  walked  op  to  tbe 
house  of  the  plantation  called  Bridgwater's, 
which  was  about  half  a  mile  distant  from  the 
sea,  and  there  enquiring  for  Dr.  Webbe's  ncprs 
boy,  called  Pope,  ordered  him  to  saddle  tbe 
horse ;  meaning,  as  vou  will  hear,  tbe  doctor's 
horse,  which,  aa  you  will  find,  the  boy  bad 
brought  thither  about  mid-night,  under  the 
pretence  of  kioking  for  bis  master,  thoogb  be 
knew  he  was  then  at  home.     From  besee, 
gentlemen,  the  priaoner  rode  back  to  Dr. 
Webbe's,  where  he  had  pretended  to  go  to  bed 
the  night  before,  and  which  is  about  three  dims 
distant  from  Bridgwater's ;   and  there  die- 
mounting,  finished  his  glorious  ezpeditioa,  aoi 
rested  from  his  worthy  labours,    i  miui  not 
omit,  gentlemen,  that  a  very  sensible  negro 
fellow,  belonging  to  the  canoe,  as  soon  as  tbey 
came  back  to  Nevis,  seeming  greatly  dejected 
and  thoughtful,  and  his  master  preesiog  lum 
to  know  the  occasion  of  it,  the  fellow  answersd, 
He  was  afraid  Mr.  BariMt  had  done  some  mis- 
chief;  "which  is  thus  far  material,  that  it  was 
said  before  the  news  came  from  St.  Cbnsio- 
pher'stothatisUnd,  ofthennhappyafEur. 

Gentlemen,  as  you  may  perceive  bv  wbat  1 
have  saki,  and  will  still  more  plainly  find  Itobi 
the  evidence,  the  priaoner  at  the  bar,  wbetba 
to  secure  a  further  chance  for  his  esospiog  tbe 

Sunishment  due  to  his  crime,  or,  it  may  be« 
espairing  of  other  means  or  opportuoityts 
accompliah  his  purpose  against  tbe  deoeasedt 
took  care  to  draw  him  to  a  place  of  appouj^ 
ment,  in  order  to  give  the  act  heoomeDitted 
the  favourable  construction  of  a  dud.  ^^^ 
the.  first  place,  I  believe  yen  are  not  to  be  tolfli 
thai  were  it  really  ao,  or  were  it  ever  «»J«'  * 
tranasolioDi  as  it  is  genoiaUy  termed^  of  un 
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fort,  that,  in  the  law,  by  which  yva  upon  your 
oaths  are  to  try  the  prisoner,  is  auolately  mar- 
der.  Should  that  appear  or  be  bdiered,  how 
far  it  miffht  be  an  argnment  for  tiaercy  or  par- 
doot  is  tae  business  of  another  place,  and  of 
other  persons :  bat  the  serions  and  solemn  ba- 
sioess  of  this  day,  and  of  yon,  gentlemen,  is 
upon  ylHir  oaths  to  say,  wnether  you  beliere, 
npon  the  whole  matter,  the  prisoner  killed  the 
deceased  or  not.  And  in  the  next  pfaioe,  gen- 
tlemen, I  believe  you  will  be  too  well  convinced 
by  the  evidence  given,  that  the  notion  and  tbrm 
of  a  doel  was  only  meant  as  a  cover  and  a 
sanction  to  the  intended  mnrder ;  and  that  the 
deceased  was  unquestionably  killed  before  he 
was  provided,  or  could  have  a  chance  of  worst- 
ing tne  prisoner  or  defending  himsdf :  For  yon 
will  find,  gentlemen,  that  by  the  wound  given, 
which  was  in  the  side,  and  the  course  it  took 
along  his  belly,  the  deceased  could  be  in  no 
ofiensive  posture ;  and  it  is  plain  his  pistols 
neither  wore,  nor  had  been,  loaded.  And  now, 
gentlemen,  we  shall  call  the  witnesses  to  these 
several  facts  which  I  have  mentioned,  from 
wfaNwe  mouths,  and  on  wheee  oaths,  you  will 
hare  a  confirmation  of  what  it  was  my  duty 
thus  to  open  to  yon,  in  order  the  better  to  con* 
dac:t  your  attention  to  the  proper  and  material 
parts  of  the  evidence. 

Mr.  florae:  May  it  please  your  honours, 
end  you  gentlemen  of  the  jury ;  I  humbly  beg 
your  honours'  indulgence,  and,  gentlemen  of 
the  jury,  your  favourable  attention  to  my 
•peaking  in  behalf  of  the  crown,  and  in  sup- 
port of  what  Mr.  Solicitor-General  has  opened 
to  you  with  such  strength  and  perspicuity. 
And,  though  I  must  tong  lament  the  fatal  deed 
which  brings  nle  before  you  this  day  ;  yet,  it  is 
a  circumstance  of  no  slight  satisfaction  to  me, 
when  I  observe  the  solemnity  of  this  assembly, 
this  unusual  concourse  of  people  from  all  the 
islands,  speaking  the  importance  of  the  occa- 
sion, and  the  expectation  of  the  public,  that  my 
first  appearance  before  your  honours,  is,  in  a 
cause  that  requires  no  extraordinary  ability  in 
the  advocate,  no  art  to  gloss,  or  sophistry  of 
arguments  to  dii^ise  it ;  that  I  am  to  speak 
to  a  sulgect  that  lies  level  to  every  understand- 
ing ;  and  to  a  crime  whose  malignity  is  con* 
fened  by  every  heart  And  as  in  the  course  of 
this  trisi  I  shall  not  abuse  you,  or  dishonour 
myself,  in  employing  any  dishonest  artifice ; 
no  am  I  as  steaoily  resolved  to  suppress  no 
truth  (however  offensive  to  any  man)  that  may 
be  necessary  to  detect  ^ilt,  to  retrieve  honour 
from  the  fantastic  notions  under  which  it  la* 
hours,  and  to  engage  your  justice  to  the  cooi* 
manity,  as  well  as  to  an  injured  family,  in  be- 
coming instruments  in  the  hand  of  heaven  to 
punish  the  guilty,  and  to  tletennine  agreeably 
to  thatdenunciatMHi  of  vengeance  from  heaven, 
that.  Whoso  sheddeth  man's  blood,  by  man 
ehall  hiakloo4  be  shed* 

Such  is  the  natural  odium  that  every  man 
eonosives  i^gainst  the  crinM  with  which  the 
prisQBer  if  chaigcd,  so  much  is  thecdnmon 


intmst  of  man  affected  by  murder,  that  at  tlie 
name  of  it  we  take  the  akrm^  with  iropaiience 
and  sympathy  we  hear  and  feel  the  story,  with 
ardour  we  pursue  the  murderer,  with  eagemeiis 
apprehend  him,  with  pleasure  deliver  him  up 
to  justice,  with  satisfaction  hear  the'seotence, 
and  with  approbatkm  all  acknowledge  that 
bkxMi  for  bloott  is  a  just  restitution.  Is  there  a  . 
crime,  in  the  discovery  of  which  the  finger  of 
God  has  been  so  often  held  forth  ?  For  when 
man's  invention  has  entrenched  the  criminal 
with  artifice  behind  artifice,  and  covered  him 
in  a  disguise  fitted  to  cheat  the  most  inquisitive 
eye,  heaven  has  wonderfully  revealed  the  man 
of  blood. — ^That  providence  which  is  attentive 
to  the  fall  of  a  sparrow,  can  never  be  regard- 
less  of  the  most  excellent  of  his  creation.  The 
first  murderer  carried  about  with  him  a  distin- 

Siished  mark  of  divine  vengeance  ;  and  for 
e  innocent  blqod  of  a  brother,  wandered  a 
vagabond  through  the  world. 

Crimes  so  odious  in  their  nature,  which  the 
lairs  have  punished  with  death,  are  generally 
contrived  with  the  utmost  caution,  and  perpe- 
trated with  the  profoundest  secrecy ;  for  he 
who  knows  that  an  ignominious  death  must  be 
the  certain  consequence  of  the  discovery  of 
his  villainy,  will,  as  the  prisoner  has  done,  em- 
ploy all  his  artifice,  and  exert  his  utmost  ability, 
in  the  concealment  of  it ;  while  innocence  acta 
always  in  opoi  day,  where  the  world  may  be 
spectators  of  its  actions.  But,  gentlemen  of 
the  jury,  I  am  persuaded  that  the  witnesses 
will  satisfy  your  consciences,  that  in  spite  of 
all  the  artliil  preparations  that  attended  the 
contrivance,  and  the  studied  precaution  and 
secrecy  that  attended  the  perpetration  of  tbia 
crime,  that  no  man  on  earth  out  the  prisoner 
at  the  bar  could  be  guilty  of  it ;  for  notwith- 
standing his  life  depended  upon  the  conceal  • 
ment  of  his  crime,  and  the  knowledge  of  this 
kept  alive  all  his  art  and  caution  when  he  was 
retired  to  himself,  and  was  by  himself  concert- 
ing his  scheme ;  yet  in  company  you  will  be 
surprized  to  find  his  vanity  (such  is  the  fatal, 
the  providential  inconsistency  of  guilt)  throw- 
ing him  off  his  guard,  and  drawing  from  him 
the  discovery  of  his  resentment,  and  a  confes- 
sion of  his  intention.  You  will  hear  him  ex^ 
pressing  his  malice  to  the  deceased,  vowing 
vengeantie  against  him,  and  settitig  but  a  fort- 
night's short  period,  to  a  life,  which,  from  its 
amiable  and  uncommon  value,  all  good  men 
would  have  wishetl  to  have  bad  protracted  to 
the  happiest  M  age. 

.  You  will  be  able,  gentlemen,  to  trace .  him 
almost  step  by  step  through  his  whole  tracks 
and  keep  him  almost  constantly  in  view,  from 
the  first  opening  to  the  closing  of  this  abomi- 
nable deed.  As  Mr.  Solicitor  has  already 
opened  the  fact  and  the  evidence  of  it,  it 
wonki  be  impertinent  in  me  to  abuse  the 
peticoce  of  the  court  and  jury,  by  an  unne* 
oessary  repetition  of  them  in  all  their  ciroum- 
stances :  and  had  there  been  nothing  else  pro- 
per to  offer  to  yon,  ffentlemen  of  the  jury» 
upon  Uui  oocasiMii  i  should  act  rise,  hQwever 
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|T%inful  for  DM  to  be  silent  oo  a  tnlgeet  tliat  hw 
«o  seosibly  •ffiected  me,  anil  must  so  lon^  lie 
beavy  at  my  heart. 

The  counsel  tor  the  king  wiil  not,  g€ntle» 
men.)  go  out  of  the  ordinary  road  of  jastioe,  and 
have  recourse  to  an  onusuai  erideoce,  cren 
upon  so  eztraordtoary  an  oocasion,  when  yon 
are  iaqurring  into  the  murder  of  so  excellent  a 
iman.  We  shall  not  therefore  attempt  to  pro* 
duce  positife  testimony  [i.  e*  the  lestimony  of 
slaves:]  For,  though  we  ba?eanch  as  no  law, 
either  of  our  mother-country,  or  of  these  cob* 
Dies,  prohibits ;  yet  good  policy  in  general,  the 
grottiul  of  all  law,  and  in  particub^  the  policy 
nf  these  islands,  forbids  it.  J  ndeed  there  is  no 
necessity  for  it,  the  evidence  of  concurring  C¥t» 
cumstances  beieg  in  the  present  case,  as  well 
as  many  otbem,  more  convindng,  than  the 
testimony  of  any  one  positive  witness.  The 
evidence  of  the  prisoner's  guilt  most  then  re* 
suit  from  circumstances,  but  circumstances  so 
strong,  so  connected,  reflecting  such  light  upon 
tach  otbety  as  will  amount  to  the  roost  viulent 
presumption,  which,  gentlemen,  their  hononn 
will  inform  you,  is  in  law  a  full  proof. 

And  here,  gentlemen  of  thejnr^,4is  itis  im« 
tMBsible  in  such  small  communities  to  avoid 
nearing  tlie  cooi^otures  and  opinions  that  art 
Ibrown  out  in  all  matters  of  moment  sufficient 
to  engage  the  public  attention  ;  give  oie  leave 
to  la£e  notice  of  two  notions  Ihal  seem  to  have 
lieen  artfully  gjvcii  out,  and  industriously  pro* 
pagated,  ou  this  occasion :  **  That  as  the  testi* 
'mony  of  the  slaves,  preteol  at  this  melan.- 
cboly  action,  will  not  be  offered,  circumstantial 
evidence  can  be  no  proof;  and  that  if  the  de« 
ceased  tbougbt  proper  to  myeet  the  prisoner, 
and  was  kill^  in  a  fair  duel,  the  prisoner  ought 
to  be  acquitted.''  Nothing  can  equal  the 
weakness  of  these  assertions,  but  the  noldness 
with  whioh  they  here  been  maintained.  For 
weak  as  they  are,  it  seems  they  have  found 
▼ery  zeatous  supporten.  How  deep,  or  how 
extensive,  the  impression  and  inflnenee  of  them 
may  be,  I  cannot  say :  but  as  the  tendeuey  of 
suen  uotioos  may  be  of  pernicious  consequence, 
it  becomes  neoessarjjr  to  prove  that  they  have  no 
foundation,  either  an  mw  or  reason.  For  it 
would  be  to  little  purpose  to  aim  at  establishing 
a  fact  upon  ciroumstanoes,if  they  were  not  to 
be  regarded ;  and  to  as  little  purpose  would  it 
he  (admitting  tlie  force  of  circumstances)  to 
prove  the  prisoner  killed  the  deceased,  if  bis 
doing  it  in  what  ts  called  a  foir  duel,  was  be- 
lieved to  be  a  justification. 

If,  gentlemen,  it  be  considered,  that  a  wit- 
ness may  be  bribed,  and  the  bribe  pervert  and 
falaify  his  testimony  ;  that  a  witness  asay  be 
eottoerned  in  interest,  and  interest  warp  him 
into  partiality ;  that  a  witness  may  be  a  par* 
taker  in  the  guilt,  and  the  fear  of  mmislMBent 
iutimidale  hrai  into  aupprcssMMi  or  the  tnulh ; 
if  these,  I  say,  be  oeusidersd,  it  will  ht  al- 
lowed, that  strong  droomatanttal  evideaee  is 
nore  to  be  depended  upon,  than  the  positive 
tesliinatty  of  a  atngle  witness.  For«  series  of 
eiinumasjiociy  wEiwh  Iho  ,wit  iof  ma  aould 


never  forge,  folkiwing  one  the  other  in  order 
both  as  to  tiBse  aud  piaee,  and,  as  in  thepre- 
aeut  case,  coming  from  different  witnesses  in 
different  islands,  wliere  there  was  nopsnibiJity 
of  conceiting  a  scheaM  for  the  prisDuer*s  coo* 
deoraation;  eo  many^  and  snob  stfong  cireoah 
atancee  pointing  him  out,  ftom  Ae  first  projec- 
tion to  the  completion  of  bis  scheme,  foitts 
conviction  upon  the  mind,  and  demand  belief. 
Facta  arising  out  of  drcumstanccs  ars  ttsb- 
bom  things,  and  will  never  lie. 

Hence  it  is,  that  in  numberiess  triab  cir- 
cumstances alone  have  determined  the  jsry. 
The  case  of  Harrison  and  Dr.  Oeaebe,*  ssd 
Bsany  others,  might  be  mcniioued :  bet  i  ibdl 
only  observe  farther,  thatlhisinttd of  fmi'% 
thought  so  strong,  that  it  is  ruled  psrttcalirly 
in  tSe  case  of  a  baitari  child,  that  if  it 
appears  there  has  beeu  an  endeavour  to  coo- 
oeal  its  death,  there  needs  no  proof  that  the 
child  was  bom  alive,  or  that  there  were  uy 
signs  of  hurt  on  the  body  ;  but  it  shall  be  ss- 
deniably  taken  that  the  child  was  bora  slive, 
and  murdered  by  tbemofher.-l;  8o  that  dreon- 
stanoea  always  have  deierminedi  and  slweyi 
will  determine,  the  jury  in  trials,  when  there  ii 
no  vossibility  of  produeipg  eyewitnesses  of  (be 
fact. 

This,  gentlemen,  is  no  lately  iaveated  |ii«ef 
that  has  but  just  found  a  place  only  in  oor  lav- 
books;  for  i  would  (if  I  may  presnnie  to  tm 
a  liberty  with  it)  refer  you  to  a  esse  of  »• 
greatest  antiqui^,  and  rnost  sacred  aotbon^f 
that  depended  riMolntely  upon  drcumeuooe. 
You  will  anticipate  me,  I  am  sure,  and  iwMj 
diately  peiceive,  that  I  allude  to  the  celi^HvM 
judgment  of  the  nsan  transmitted  to  pestrrity 
as  the  wisest  of  the  creation .  No  witnesses  as 
aesifitanUto  the  biitb,  appeared  in  tbst  esse  to 
evince  the  reality  of  the  mother ;  the  trutb 
of  the  fact  seemed  to  depend  solely  on  tbeisw- 
tion  of  each  interested  party.  Here «».» 
a«t  of  justice  to  be  done ;  the  esse  •^•».  »J*» 
the  decision  hard  ;  even  )Solomoo*s  wudoB 
was  at  a  stand,  tiH  by  a  happy  tb<Mig>>^fPf 
alarming  proposal  for  destroying  the  cmW, 
produced  a  otroumstauce  that  removed  tie 
difiicnhy .  The  tears  aud  aog«i>b  of  the  ooe 
revealed  the  true  mother,  and  prevailed  s^ej 
the  vociferation  and  obstinate  pcniitaDee  oi 
thedber.  ^ 

And  indeed,  if  there  was  no  groaod  of  b«i«i 
no  evidenee  on  which  to  determine,  bot  wm 
the  direct  and  positive  testimony  of  an  e^ 
witnew ;  the  mind  would  be  left  to  fiudoste  n 
perpetual  doubt,  and  be  irresolute  ia  ^^^ 
lutevestiug  concerns  of  iifo.  Ifthepio^fnj 
uriaea  fiom  oironmstanue,  from  masenuigtiM 
iadootioo,  be  excluded  out  of  our  uelion  <««"- 
denoe,  it  would  prove  too  mueh ;  for  ^^ 
should  we  be  able  to  judge  of  the  meet  ifl>p<^ 
taut  points,  even  of  leltgion  itself,  eitherastiir« 
or  j«vealad  P  how  should  wo  be  ible<to  ^ 
the  most  momentous  of  dll  truths,  theeni»g»°; 

#  fine  it  in  this^SoUedioo,  vdL  tf,  p»8M' 
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ef  the  Suprente  'Bemg  ? '  Tiie  sereral  parU  o# 
the  uDifeneare  but  to  fnany  elrcomstaiices  of 
creation,  froai  wlieooe  n  dedaeed  the  proof  of  a 
creator.  If  that  absurd  and  straoge  opinion  a)« 
ready  mentioned  was  to  prevail,  no  cricne  com- 
nittcd  against  society  would  be  punished,  but 
sach  alQne  aa  were  proved  by  direct  and  ppsi-* 
tiTe  evidence ;  the  consequence  of  which  in  a 
little  time  would  be,  that  no  crime  wonjd  meet 
a  panisbment  at  all,  when  the  erimioal  had 
nothing  to  do  but  to  sin  in  secret,  and  sin 
safely. 

There  would  be  then  an  end  pot  to  the 
|Mtaent  attention  of  courts,  and  the  olBcei  of 
judge  and  juror  would  be  entirely  useless. 

One  thing  more  give  me  leave  to  submit  to 
yonr  consideration.  If  this  kind  of  evidence 
were  excluded  from  the  case  of  duels  particu- 
larly, which  are  always  carried  on  with  the 
utmost  secrecy  and  precaution,  mnrders  of  that 
sort  ooold  be  rarely  punished.  This  conside* 
ration  too  will  grow  stronger,  when  yoo  recol- 
lect, that  if  drcomstantial  evidence  is  not  to 
be  admitted,  particularly  in  duels,  what  oppor- 
tunity, what  eneonragement  will  ^ou  give  to 
this  romantie,  this  cruel  practice  in  a  country 
where  the  doelKsl's  purpose  is  to  act  in  secret, 
will  beassisted  by  the  intervention  of  our  alaves, 
who  are  incapacitated  to  be  vritnesses,  and  who 
are  always  at  band  to  carry  on  the  dangerous 
intercoarsel  An  unhappy  circumstance  at- 
tending our  silnation,  (if  circumstantial  evi* 
dence  be  rejected)  that  the  most  atrocious 
crimes  .may  be  committed  with  their  assistance, 
without  the  fear  of  being  convicted  on  their 
evidence.  What  an  inlet  this  to  confusion,  and 
CTcn  to- the  dissolution  qf  govern  ment ! 

Whatsoever,  gentlemen,  makes  the  truth 
evident,  although  it.be  circumstance,  is  legal 
evidence ;  and  that  which  satisfies  your  con- 
science, convinces  your  understanding,  and 
induces  yon  to  believe  the  prisooer  guilty,  is 
good  evidence  in  law.  It  may  seem  surprizing 
in  another  place  that  any  pains  should  be  taken 
to  make  out  what  is  in  itself  so  clear  $  but  let 
mistakes  be  ever  so  unreasonable,  'tis  proper  to 
remove  them.  Other  argumenta  upon  this 
point  might  be  drawn  from  the  nature  of  trials 
and  other  considerations ;  but  as  that  may  pos- 
sibly anticipate  what  may  be  offered  in  reply  to 
the  defence  which  may  be  expected  from  the 
prisoner,  I  shall  content  myself  with  having 
premised  thus  much  bv  way  of  preparation  for 
evidence  that  is  entirely  circumstantial. 
-  I  roust  appeal  to  you,  gentkmen  of  the  jury, 
If  hether  you  have  not  beard  it  asserted  with 
equal  dbufidence,  that  if  the  deceased  met  tlie 
prisoner  on  hia  challenge,  and  was  favjy  killed, 
the  prisoner  ought  to  he  acquitted.  That  this 
is  not  the  present  case,  but  that  the  deceased 
was  basely  murdered,  before  he  was  prepared 
either  to  attack  the  otjier  or  to  defend  himself, 
you  will  find,  gentlemen,  i^  to'  be.violently  pre- 
sumed from  the  ctrcumatances  of  his  unloaded 
iiistol,  his  cloak  and  gloves  being  fonnd  upon 
him,  and  above  all  tl^  situation  of  bis  wound, 
which  tbciurgeoDS  will  prove  to  you^  from  its 


entrance  and  ita  direction,  could  not  be  re** 
ceiveil  by  a  man  in  tlie  posture  of  defence. 

To  the  assertors  of  this  second  opinion,  as 
irrational  and  almost  as  dangerous  as  the  fimt, 
it  will  be  in  vain  to  prove  the  prisoner's  guilt, 
if  the  imaginary  notion  of  bononr  is  to  varnish 
the  crime,  and  disappoint  its  punishment.    For 
dVgumeDt-sake  then,  grant  what  is  supposed, 
that  the  duel  was  fair,  and  see  how  reconcilable 
this  opinion  is  to  season,  or  how  justifiable  ty 
the  laws.    Alaa !   how  is  the  name  of  honour 
prostituted !  Can  honour  be  the  savage  resolu- 
tion, the  bmtai  fierceness,  of  a  revengeful  spi- 
rit?   No,  gentlemen  of  the  jury,  search  your 
own  bosoms,  and  there  you'll  flbd,  that  true 
honour  is  manifested  in  a  steady  uniform  train 
of  actions,  attcndied  by  justice,  and  directed  by 
prudence.    la  this  the  conduct  of  the  duellist  f 
Will  justice  support  the  duellist  (and  in  the  pre« 
sent  case,  the  prisoner,  if  he  be  found  guilty) 
in  robbing  the  community  of  an  able  and  useful 
member,  and  in  depriving  the  poor  of  a  bene- 
factor ?   Will  it  support  him  in  preparing  afflic- 
tion  for  the  widow's   heart?    in  filling  the 
orphan's  eyes  with  tears,  and  in  bringing  sor- 
row and  misfortune  on  friends,  and  a  numerous 
train  of  dependants  ?   Will  justice  acquit  him 
for   enlarging  the    punishment  beyond  the 
offence?   Will  it  permit  him,  for  (perhaps)  a* 
raah  word  that  may  admit  of  apology,  an  un- 
advised action  that  may  be  retrieved,- or  an  in- 
jury that  may  be  compensateil,  to  cut  off  a  man 
before  his  daya  be  half  numbered,  and  for  a 
temporary  fanit  inflict  an  endless  punishment  ?• 
On  the  other  hand,  will  prudence  bear  him  ont 
in  risking  an  infamous  death,  if  he  succeeds  in 
the  duel  ?  Bat  if  he  falls,  will  it  plead  his  par- 
don at  a  more  awful  tribunal,  for  rushing  into 
the  presence  of  an  offended  ($od,  with  all  hb 
imperfections  on  his  head  ?   View  the  duellist 
in  the  light  that  either  religion  or  the  law  oon- 
siders  him,  and  ]^on'l1  quickly  perceive  and  ac- 
knowledge the  illegality,  the  impiety  of  hia 
spirit    Man,  like  the  eentinel  fixed  to  bis  post, 
who  dares  not  stir  till  he  is  relieved ;  man,  I 
say,  must  wait  till  death,  natural  death,'  the' 
grand  relief  of  human  nature,  ihall  discharge^ 
him ;  nor  can  he  prodigally  throw  away  a  life 
bestowed  for  better  purposes.    The  Giver,  the 
Preserver  of  life  must  be  displeased  with  him 
who  usurps  a  power  to  cast  awav  his  own,  or 
take   away  bts   fellow- creature^.      Man  is- 
made  in  the  express  image  of  his  Maker.  Shall 
the  duellist  with  imponitv,  in  the  person  of  his 
fellow  ^creature,  destroy  that  image,  in  iropiouf 
disobedience  to  that  command,  which  btus  us 
not  to  kill  ? 

The  laws  of  bis  couutry  too  condemn  the 
duellist.  The  sages  of  the  law,  in  their  books, 
will  tell  him,  that  persons  convicted  barely  of 
sending  a  challenge,  have  been  adjudged  to- 
pay*  a  large  fine,  and  suffer  imprisonment 
without  bail,  to  make  a  public  acknowledge- 
ment of  their  offence,  and  to  be  bound  to  their 
good  behaviour.    That  where  persons  cooHy 

•  See  Coke,  3  Inst. 
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and  deliberately  engage  id  a  duel,  which  cannot 
but  be  attended  with  the  appfkrent  danger  of 
murder,  it  is  not  only  an  opte  defiance  of  the 
laws,  but  carries  with  it  a  direct  contempt  of 
the  justice  of  the  nation,  as  patting  men  under 
the  necessity  of  righting  themselves.  That  if 
two  penons  in*  cwA  UmmI  meet  and  fight  on  a 
precedent  quarrel,  and  one  of  them  is  killed, 
the  other  is  guilty  of  murder.f  And  this  the 
law  adjudges  to  be  of  malice,  and  that  the 
party  cannot  help  himself  by  allegiog  that  he 
was  first  struck  by  the  deceased  ;  or  that  he 
had  often  declined  to  meet  him,  and  was  pre- 
Tailed  upon  to  do  it  by  his  importunity:  or 
that  it  was  only  his.  intent  to  Tindicate  his  re- 
putation. 

Who  then  after  this  will  he  hardy  enough  to 
Acquit  the  criminal,  whom  the  laws  of  God  and 
maa  condemn  ?  Notwithstanding  the  law  de- 
clares that  he  affronts  public  justice,  who 
snatches  the  sword  from  the  magistrate's  hand, 
and  carves  out  his  own  re?enffe$  yet,  who  so 
loud  as  the  duellist,  when  ne  has  secretly 
butchered  some  worthy  man,  in  demandinjg 
justice  snd  a  fiur  trial  ?*  Try  me,  says  the  pri- 
soner, by  the  laws  of  my  country,  and  I  have 
'  nothing  to  fear.  Astonisbioi^  presumption ! 
That  ht  should  dare  to  hope  tor  the  protection 
of  those  very  laws,  which  he  has  just  before 
disobeyed  and  dishonoured!  That  he  should 
insult  the  wisdom  and  justice  of  the  laws  of 
Ihs  country,  and  rush  contemptuously  into  the 
duel  that  they  forbid,  and  at  the  same  time 
claim  a  shelter  under  the  mercy  of  them,  and 
demand -open  and  positive  evidence  for  a  murder 
which  he  has  contrived  and  committed  in  dark- 
ness !  What !  says  the  man  of  honour,  forbid 
by  laws  divine  on  one  hand,  and  restrained  by 
human  laws  on  the  other,  must  I  never  draw 
my  sword,  never  shew  my  courage?  Yes, 
draw  the  one,  and  exert  the  other,  in  the  cause 
of  your  country  $  employ  tliem  to  guard  your 
property  from  a  robber,  to  defend  yoor  perMn 
from  a  rufiian,  your  bed  from  dishonour,  your 
dnoghter  from  violation,  and  to  save  your  friend 
from  asnssins.  These  are  actions  worthy  of 
the  man  of  honour. 

'  Duelling  seems  to  be  an  nnnalaral  graft 
upon  genuine  courage,  and  the  growth  of  a 
barbarous  age.  The  polite  nations  of  Greece 
and  Rome  knew  nothmg  of  it ;  they  reserved 
their  bravery  for  the  enemies  of  thetr  country, 
nod  then  were  prodigal  of  their  blood.  These 
brave  people  set  Honour  up  as  a  guardian 
genius  of  the  public,  to  humanize  their  pas- 
sions, to  preserve  their  truth  unblemished,  and 
to  teach  them  to  value  life  only  as  useful  to 
their  countrjr.  The  modem  hetoes  dress  it  op 
like  one  of  the  demons  of  superstition,  be- 
smeared with  Uood,  and  delighting  m  human 
sacrifice. 

A  man  of  honour,  in  the  modem  sense,  sig- 
nifies no  more  than  an  audacious  man  who  will 

*  3  Vol.  fiac.  Abridg.  665, 666. 
f  See   Leach's  Hawkins's  Pleas  of  the 
Grown,  book  !» c  .31,  s.  91.  ^ 
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I  fight  at  all  events :  A  man,  periia|»,  who  has 
hSen  first  indebted  to  yoor  generosity,  by  dis- 
honest artifices  has  abused  your  patience,  and 
at  bwt  attempts  yoor  life  for  calting  in  yoor 
debt:  A  man,  perhaps,  who  will  wound  jour 
peace  in  stainmg  the  honour  of  a  wift  or 
daughter,  and  afterwards,  on  your  remoDstmt- 
ing  the  wrong,  heroically  wash  away  those 
stains  in  the  father's  or  husband's  blood. 

Senseless  as  this  notion  of  honour  is,  it  nn* 
happily  has  its  advocates  among  us.  But  for 
the  prevalence  of  such  a  notion,  how  could  the 
amiable  person,-  whose  death  has  made  the 
solemn  business  of  this  dajTt  be  lost  to  his 
country,  his  fomily  and  fhends?  Would  to 
God  that  I  was  a  master  of  words,  and  it  could 
be  indulged  to  the  tenderness  of  a  friend  to  paj 
a  tribute  to  his  memory !  1  might  then  endea- 
vour to  set  him  f nil  fanefore  you  in  thevayietj 
of  his  excellence :  But  as  this,  perhaps,  would 
be  venturing  too  far,  I  can  only  lament  thai 
such  virtue  had  not  a  longer  date ;  that  this 
good  man  was  cut  off  in  Sie  strength  of  his 
age,  ere  half  his  glass  was  run;  when  bis 
large  heart  was  projecting  and  executing^ 
schemes  to  relieve  distress,  and  by  the  SMist 
surprizing  acts^of  beneficence,  vindicating  the 
bounty  of  Providence  for  beapiog  wealth  upoa 
him. 
We  shall  now  proceed  to  call  our  evidence. 

The  other  gentlemen  of  counsel  for  the  king, 
were  Mr.  Wilson  and  Mr.  Davis. 

Mr.  Peter  Carta  swora. 

Sot.  Gen,  Pray,  Mr.  Carew,  wem  you  at 
Nevis  on  the  7th  of  November  last? — Varew. 
Yes,  Sir,  I  was. 

Was  Bridgwater's  estate  sold  that  day? — 
Yes,  Sir,  it  was. 

Were  you  present  ^t  the  sale?— Yes,  ISr. 

Was  the  deceased  there  ? — Yes. 

Was  the  prisoner  at  the  bar  there  ?— Yes,  lie 
was.  * 

Do  you  remember  any  conversation  that 
passed  between  the  prisoner  at  the  bar  and  the 
deceased  at  the  sale? — As  1  went  into  the 
room  where  the  estate  was  put  up  to  sale,  1 
beard  the  prisoner  say  to  the  deceased,  He 
expected  to  be  treated  like  a  gentleman,  or,  be 
did  not  treat  him  like  a  gentleman,  or  words  to 
that  effect ;  which  seemed  to  be  in  answer  to 
something  the  deceased  had  said  to  him,  but 
1  did  notiiear  what. 

Do  you  know  whether  the  prisoner  and  the 
deceased  bad  any  conversation  afler  that  ? — I 
cannot  tell  whether  they  had  or  not. 

Were  they  together  at  any  time  after? — I 
really  do  not  know. 

Prisoner.  Pray,  what  was  I  doingf  at  the 
time  that,  you  say,!  said  this  to  BIr.  Mills? 
— CaretP,  J  cannot  tell  what  yon  were  doin^. 

Prisoner.  Was  any  body  in  the  room  at  that 
time?— Corcv.  Yes,  a  great  many  people. 

Thomas  Milis^  esq.  sworn. 
Sol.  Gen,  Pray,  Sir,  were  yon  at  Neviawbea 
Bridgwater's  estate  waa  laat  mAdf^iHiU. 
Yesi  Sir. 
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WerevoQ  praifDiatUif  sale?— Y9%Siri  it 
was  on  toe  7tn  of  NoTCOiber  last. 

Won  the  deceaied  aod  the  priiODer  at  tb( 
bar  there  f — ^Yes,  they  were  both  there. 

Do  yoa  remember  anv  conyenation  that 
paMed  oetweeo  them  at  tne  nle,  and  what  it 
was  ?«-!  remember  very  well  that  Mr.  Cottle 
the  attorney  waa  drawmg  the  conditiona  of  aale, 
and  after  be  had  finished  them,  the  priioner 
olgecled  to  them ;  and  the  deceased  said,  Mr. 
Barbot,  the  conditiooa  of  sale  are  ?ery  fair; 
why  will  yon  oa?il  about  them  P  Upon  which  the 
prisoner  said,  Sir,  I«xpect  to  be  treated  like  a 
gentlfmans  and  the  deceased  Mlied,  Sir,  I 
anall  always  treat  yon  and  all  mannind  as  such. 

Pid  yon  observe  that  the  prisoiier  spoke 
with  warmth  ?•«- Yes,  lie  spoke  Tory  warmly* 

Can  yon  tell  whether  the  deceased  had  any 
oonvenation  with  tlM  prisoner  at  the  bar,  ^i 
nny  time  after  these  words  passed  ? — I  cannot 
teU  whether  they  had  or  no;  for  I  left  them 
together  in  the  auction  room. 

9o  you  know  whether  the  deceased  saw  the 
prisoner  aAer  the  day  of  the  salef — I  cannot 
iMNJtively  lell ;  but  I  have  grc«t  reaaen  lo  be- 
lieve  he  did  not  see  the  prisoner  till  the  mom^ 
log  he  was  killed ;  for  after  th^  sale  was  over, 
I  went  with  the  deceased  to  Molton*8  bay; 
and  on  the  9th,  which  was  the  second  day  after 
th^  sale,  we  went  to  St.  Chrislopher's  toge- 
ther, and  I  saw  him  or  beard  from  him  every 
day  afler,  till  the  19th  that  he  was  killed. 

bo  you  know  whether  the  deceased  eave  the 
prisoner  at  the  bar  any  provocation  P—None^  to 
my  knowledge. 

Had  he  never  any  difference  with  him  at 
iJl  r-*None  fliat  I  know  of: 

Had  you  ever  any  difference  with  the  pri- 
soner at  the  bar  yourself  ?— Never  any. 

The  prisoner  ^  an  attorney  at  law ;  did  he 
ever  do  any  business  for  you  ?^-Ves,  he  has 
done  business  for  me  in  his  profession. 

Frifoucr.  Yes,  I  have,  and  have  always  been 
verv  honestly  paid  for  it. 

SqL  Gen.  Do  you  know  of  any  letters  that 
passed  between  the  prisoner  and  tb^  deceased  ? 
'^MUU.  No«  X  do  not  know  of  any  ;  I  have 
beard,  shiciB  the  murder,  that  some  letters  did 
pass  between  them. 

Mr.  Ftye.  Did  you  hear  the  prisoner  say 
any  thing  to  the  deceased  in  a  cavilling  way, 
at  tb«  sale  of  Bridgwater's  estate  P—ilif/Zi. 
Yes,  no  cftvilled  at  the  condiiions  of  sale,  and 
the  deceased  imagined  be  wanted  lo  delay  the 
sate  till  snn-set,  in  order  to  prevent  the  estate 
being  soU  tbiit  day  i  and  from  bis  behaviour  I 
ima^iied  80 100. 

frifonitr^  You  say  1  was  cavilling ;  pray, 
were  not  the  conditions  pf  th^  sale,  that  one- 
third  of  the  pnrchaae  monev  should  be  aaid 
down  immedi^ly,  and  the  other  two*thirds  in 
a  month,  or  else  the  first  third  to  be  forfeited? 
Aod  do  not  you  remember  1  said,  the  Court 
Act  did  not  direct  it  ahpuld  be  so,  and  that  it 
was  vivy  hard  to  impose  such  conditions, 
agpin^  ao  act  made  $p  regulate  sales  under 
execntioiwf.-^^l(!ta.  }  4p  BOtrocpttfOt  thmt* 
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Friumer*  Pray,  was  net  the  whole  of  my. 
behaviour  warm  that  day?  Did  not  1  say 
something  warmly  to  Mr.  Cottle?— Aft7&.  I 
do  not  remember  that  you  did. 

I 

Mr.  Andrtm  Jrmonr  sworn. 

Sol.  Gen.  Mr.  Armour,  do  you  recollect  any 
eonvemtion  that  paswd  between  you  and  the 
prisoner  at  the  bar,  some  time  before  you  heard 
the  report  of  the  deceased  being  killed?-^ 
Amumr,  I  remember  soooe  time  in  the  begin- 
ning of  November  last,  the  prisoner  told  OMf 
that  Mr.  Milb  had  treated  htm  cruelljr,  and  ia 
such  a  manner  as  onght  never  to  be  foigiven. 

Fray  what  time  hi  November  was  it?— I 
am  almost  certain  It  was  some  time  between 
the  Sd  at»d  the  7th,  hot  I  am  sure  it  was  be^ 
fore  the  7th ;  for  I  went  to  Montaerrat  on  th^ 
7th,  and  did  not  retdm  to  this  islsnd  till  after 
the  nlurder. 

Where  was  yon  when  he  said  this  to  you  ?— ^ 
I  was  atandiog  at  Mr.  Constanttne's  door. 

Fritoner.  Piray,  Sir,  was  there  any  com* 
pany  preaentat  that  ti  me  ?— ilmuwr.  1^,  theri 
nad  Men,  but  the  company  waa  just  gone  as  I 
came  to  the  door. 

Did  I  express  myself  warmly?— Ne,  I  did 
not  think  you  did. 

Sd.  Gen.  Did  not  the  prisoner  tell  yon  bis 
reason  for  saving  this  ?  Did  he  not  tell  jron  in 
what  mannerlllr.  Mills  had  behaved  to  him,  t^ 
oocaslon  his  saving  this  of  htm  ?— ilrmonrp 
No,  he  only  said  generally,  that  Mr.  Milla  had 
treated  him  m  sc^  a  manner  aa  onght  never 
lo  be  forgiven. 

Frinner.  Who  was  in  company,  do  yo4 
say  ?— ulnnottr.  Nobody^  the  company  wsh 
just  gone  aa  I  came  op. 

Had  1  any  other  conversation  with  you  about 
Mr.  Mills  ?— Not  that  I  remember ;  1  do  not 
recollect  any  other  than  what  I  have  ahready 
related. 

Mr.  Fresident.  Did  the  prisoner  ssy  which 
Mills  it  was  that  ought  never  to  be  forgiven  f 
— iirinottr.  No,  Sir,  be  only  said  Mr.  Milla. 

Mr.  Freudeni,  Which  Mills  did  you  appre^ 
bend  it4o  be  ?— ilnmwr.  I  took  it  to  be  Mr^ 
Matthew  MiHa- 

Sol.  Gen.  Gentlemen,  pray  take  notice  whaf 
Mr.  Armour  ssys.  Did  you,  from  the  tenor  of 
the  discourse  between  yon,  apprehend  it  to  he 
Mr.  MaUhew  Milk  that  the  prisoner  meant  ^ 
— Armour.  Yes,  Sir,  1  did. 

Mr.  Just.  Xoforl;.  Pray,  clear  up  thia  point. 
Mr.  Armour,  did  you  then  know,  or  have  yop 
known  since,  that  previoua  to  this  declaration 
of  the  prisoner  to  you,  he  had  any  difference  or 
^uan«l  with  Mr.  Thomaa  Mills,  or,  Mr.  Wil- 
Isim  Mills? — Armour.  No,  I  never  heard  he 
bad  any  difiinrenoe  with  either. 

Bfr.  Just  Lotack.  Did  you  know  he  was  oa 
good  terms  with  both  those  gentlemen?—- 
4rmour,  1  knew  nothing  to  the  contrary. 

FrwHur.  I  never  had  any  difference  with 
either  of  those  gentlemeDi. 

Mr.  Just.  Lmck.  Pray,  what  reason  had 
you  to  imagine  it  was  the  deceased  that  this 
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pritoBier  meant? — Armour,  Because  he  men- 
tioned Mr.  Mills  only,  without  any  Christian 
name  by  vay  of  distinction ;  I  concluded  from 
thence  it  was  the  deceased  that  he  meant. 

Patience  Dorset  sworn. 

Sol  Gen,  Mrs.  Dorset,  do  vou  know  the 
prboner  at  the  bar  ?— Dorset,  Yes,  Sir. 

How  lon^  ha?e  yon  known  him  ? — AboTe  a 
twelvemoDtb. 

Give  the  C/ourt  and  the  jury  an  account  of 
what  you  heard  him  say  at  anv  time  before 
vou  beard  the  report  of  the  deceased  being 
killed.— Upon  the  king's  birth-day  Mrs.  M'Ca- 
b^  ^the  tavern-keeper's  wife)  sent  to  desire  I 
would  come  and  help  her,  for  they  were  to  pro- 
Tide  an  entertainment  for  the  lieutenant-gene- 
ral and  a  great  deal  of  company  that  day. 
Accordingly  I  went,  and  as  1  was  going  into 
the  house,  the  prisoner  was  standing  unw  the 
gallery  talking  to  two  men»  and  as  i  was  pass- 
ing by,  I  beard  him  say,  There  was  &  certain 
gentleman  in  this  island,  that  within  a  fortnight 
be  would  either  kill  or  be  killed  by. 
.  What  time  of  the  day  was  this  ? — Between 
^  11  and  13  in  the  forenoon. 
'  Did  Tpu  hear  any  guns  fire  that  d^y  f — ^Yes, 
I  heard  a  great  many. 

Do  you  know  the  persons  the  prisoner  was 
talkinif  to?-r-No,  I  never  saw  them,  to  my 
knowleilge,  before  nor  since  that  time. 

Prisoner,  Are  ypu  sure  it  was  on  the  king's 
birth-day  von  heard  me  say  those  words  ? — 
Dorset,  V^,  f  am  very  sure  it  was. 

Mr.  Prye,  It  is  very  welt:  we  shall  bring 
9^itii^pes  to  prove  the  prisoner  was  at  Nevis  on 
the  kind's  birth -day. 

Doctor  James  WeNte  sworn. 

Mr.' Horns.  Doctor  Webbe,  do  you  know  the 
prisoner  at  the  bar  P —  Webbt,  Before  I  answer 
any  questions,'!  pray  the  Court  will  favour  me 
with  a  word.  I  am  brought  down  from  Nevis, 
where  f  live,  as  an  evidence  on  this  trial,  and  I 
desire  the  protection  of  this  Court  from  any 
arrests  that  may  lie  issued  sgainst  me.  I  am  a 
Btranffer  in  this  island,  and  it  would  be  iropos- 
«iblefor  me,  if  1  was  arrested,  to  find  security. 
Another  thing  too,  I  am  afraid  of  being 
ainated. 

Sof,  Gen,   This  is  not  the  country  of 
fin^;  they  come  from  elsewhere. 
'    Mr.  Preiident  What  reason  have  vou  to  ap- 
prehend being  assassinated  ?—Tr«6Je,   Sir,  I 
nave  beim  tofd  there  is  an  intention  to  asaassi- 
nate  nie. 

Who  bts  told  you  to  ? — I  have  beard  it  com- 
monly reporteil,  Sir.  > 

Can  you  fix  the  iotentton  on  aiiy  particular 
person  P—J9o,  Sir,  but  1  am  afraid  of  Mr. 
Mills's  family  in  general;  and  1  de^re  Mr. 
Colhoun  wilt  give  me  security,  that  I  may  go 
in  safety  from  Mr.  Mills's  family  to  Nevis. 

Mr.  Cclhoun,  May  it  please  your  honours,  if 
Dr;  Webbe  will  swear  that  he  is  in  danger  of  his 
)ife  from  me,  or  from  any  part  of  Mr.  Mills's 
'finnily,  I  am  very  willing  to  give,  him  the  secu- 
rity lie  as||F>-      *  "     ^^ 


Mr.  President.  Doctor  Wehbe,  yon  hear 
what  Mr.  Colhoun  oflfers ;  what  ssy  you  toitf 
— Webbe.  Sir,  i  cannot  take  upon  me  to  swear, 
any  more  than  that  1  have  heard  there  is  an  ittw 
tention  to  assassinate  me. 

It  is  very  strange  you  should  not  kooir 
from  whom  you  heard  so ! — I  did  not  hear  it 
from  any  particular  person:  1  have  heard  it 
commonly  reported. 

Well  then,  unless  you  can  chaige  some  Dar« 
ticular  person,  we  can  take  no  notice  or  it. 
Surely  you  would  not  have  us  bind  over  the 
wbok»  island !— Then,  Sir,  I  desire  I  may  bavs 
ray  eziiences  paid  ine  since  I  have  been  dowa 
here. 

Mr.  President.  No,  you  cannot ;  for  this  it 
a  prosecution  at  the  smt  of  the  crown,  sod  io 
that  case  the  witnesses  always  bear  their  owe 
charges.  With  respect  to  your  being  arrerterfy 
the  Court  will  protect  you  from  any  airesti 
during  their  sitting.  Mr.  Solicitor,  go  on  with 
your  evidence. 

Mr.  Home,  Do  yon  know  the  primoer  at 
thebarP— ITeMf.  Yes. 

How  long  have  you  known  him?— Between 
4  and  5  years. 

Did  you  not  usually  consult  and  adviie  witt 
him  in  your  affairs  ? — I  have  empk^ycd  bin  as 
an  attorney. 

Were  you  present  when  Bridgwater's  estate 
was  sold  last  at  Nevis  ?.~Ye8, 1  was. 

Did  not  that  estate  belong  to  yon,  and  was  it 
not  sold  for  a  debt  of  yours  P— Yes,  it  was  mj 
estate,  and  was  sold  for  a  debt  of  nuiie. 

When  was  it  sold  P— Ou  the  7th  of  NoveiD-' 
ber  last. 

Wer?  the  prisoner  at  the  bar  and  die  deceased 
present  at  the  sale  P — Yes,  tbey  were. 

Did  not  the  pitivootHnarahal  make  coodilioitf 
of  sale?— Yes,  I  believe  there  were  tennsof 
sale. 

Were  those  conditions  read,  beibre  the  estate 
was  put  up  to  sale  P — ^I  believe  th^  were,  ho| 
I  am  not  certain. 

What  were  the  conditions,  pray  P«— I  do  sot 
remember  what  they  were. 

Did  the  prisoner  make  any  olkyeefioos  to 
them  P— I  heard  him  say.  We  will  beboaod  hy 
these  conditions,  as  far  as  the  law  can  bind  sit 
and  bo  farther;  and  that  the  naarshai  bad  do 
right  to  make  anv  terma  of  anie. 

Did  you  hear  him  make  ne  other  olnectioo? 
Were  there  no  other  words  pastP-<-No,  oohf 
tlie  deceased  said,  We  will  have  oo  scbool-bojrt 
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hat  answer  did  the  prieoner  make  to  tbstf 
— 1  do  not  know,  I  did  not  hear  any  answer. 

Why,  were  y6u  not  pvesent  all  me  time?-" 
No,  I  was  backward  and  forward. 

How  near  were  yon  to  the  prwoner,  whea  he 
said  what  you  have  relnted  P — ^About  the  dii- 
tance  of  the  ro6m  off.     ■ 

And  did  you  hear  nothing  else  that  psssed  os 
the  occasioo  P — No,  Sir. 

flow  came  you  so  nncoDeeraed,  as  not  to  s^ 
tend  to  what  was  going  fibrwani  P-^l  wss  sp 
conlpsed  |  ooaM  net  miM  nay  thin^* 
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•  What  WM  the  ctase  •f  jrour 

The  estate  beiu|f  sold. 

^^Dift  the  priflooer  at  jour  reooest  pvfcbaae 

Ibat  estate  ?— Yes^  he  did  poitmaie  it  at  my 

feqaeat.     •  • 

-Oiie  would  imagfiney  that,  aa  you  were  so 
neariy  coneenied  tu  the  purebaae  of  the  estate, 
you  would  hare  been  more  attentive  to  all  thai 
pasted. — I  was  walkinip  backward  and  forward, 
aod  setting  Mr.  Jacob  Saun«1er8  to  sign  the 
bills  tor  tbe  purchase-money. 
.  You  say  you.  weie  much  oonfused>;  pray, 
did  your  confusion  proceed  from  concern  or 
reaeolment  ?— From  concern  at  Imving  my 
estate  sobi. 

How*  lofig  did  tbe  deceased  stay  at  Neris 
after  tbe  side  ?-^I  do  not  know,  1  nerer  saw> 
bin  after.     . 

Did  tbe  prisoner  see  bim  af)er  tbe  sale? — ^I 
do  not  know  that  be  did. 

Did  tlie  prisoner  go  home  with  you  after  tbe 
sale  ? — No. 

When  was  the  first  time  tliat  you  saw  bim 
after  the  sale  ?-*!  saw  biro  the  next  day. 

Do  you  not  lite  in  great  intimacy  with  the 
prieoner  ?— Yes,  I  am  inliroate  with  him. 

Has  be  not  confided  in  you  often  ?-^Yes,  be 
has. 

Tbe  next  day  after  the  safe  that  you  saw  the 
prisoner,  did  he  not  tell  tou  the  conversation 
that  bad  passed  between  the  deceaseil  and  him 
atthesale?---No. 

Had  you  no  conversation  at  all  about  the 
sale?-— No,  we  only  talked  about  thebillst. 
'  Did  you  see  the  prisoner  the  day  after  that, 
on  the  9th  ?— Yes. 

What  conversation  bad  you  with  him  then  ? 
—I  do  not  remember  the  conversation. 

Juryman-  Had  vou  no  conversaiion  about 
tbe  estate  that  day  r 

WMc,    1  do  not  reitiember  we  had. 

Jnrman.  It  is  very  strange,  that  you,  who 
were  me  purcba&er  of  the  estate,  should,  not  say 
something  of  it  to  the  prisoner,  who  purchased 
it  for  you;  or  that  you  should  not  remember 
what  be  said  to  you  about  it ! 

Webbt.  We  had  frequent  conversations  about 
the  estate,  but  I  do  not  remember  tbe  partieu- 
Uiitot'  tbeln. 

Mr.  Uifme,  Did  you  make  no  inquiry  about 
the  event  of  tbe  sale  ?'^Wehbe,    No. 

Did  you  never  hear  any  complaint  from  the 
prisoner  of  his  having  been  ill-treated  at  the 
sale  ? — Not  that  I  remember. 

Try  to  recollect :  I  am  siire,  Sir,  your  me- 
mory will  serve  you  on  fliis  occasion,  if  you 
please.  Did  you  never  hear  the  prisoner  men* 
tion  any  thing  of  satisfaction,  or  ill-treatment? 
—Never. 

Did  you  never  hear  him  express  any  dlssa- 
tisfaoHop  at  the  conditions  of  sale?— I  heard 
him  say  they  were  contrary  to  law. 
>  Did  be  not  complatuofthe  hardship  of  them? 
—I  do  not  remember  that  he  did. 

Did  yon  yourself  complain  of  the  conditions  ? 
— I  said  1  thought  tbem  liard  too,  and  I  ad- 
vised bim  not  to  sign  them. 
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llr;  FtendmU  Yon  said  m  the  bngtrinhig 
of  your  evidence,  that  you  knew  not  what  the 
conditions  of  sale  were,  and  now  you  say  you 
advised  Uie  prisoner  not  to  sign  tliem.  because 
you  thought  them  hard;  surely  you  must 
nave  known  what  tbe  conditions  were,  or  you 
couki  not  have  given  him  such  advice.  This 
is  strangely  inconnected  indeed  ! 

WebSe.*  1  advised  him  not  to  sign  any  con-  * 
ditions  at  all.  > 

Mr.  Home,  Do  you  know  whether  tbs 
prisoner  went  to  St.  Christopher'a  after  tbe  sale 
of  tbe  estate? 

Wehbe.    I  do  not  know  that  he  did. 

Phiy,  are  not  you  a  guardian  to  Mrs.  Da- 
aent's  daughter  ?— Yes. 

Did  not  Mrs.  Dasent  apply  to  you,  and  tell 
you  she  thought  it  impro|>er  tor  the  prisoner  to 
stay  at  her  .house,  and  did  not  she  desire  you  to 
speak  to  the  prisoner  not  to  continue  there  ?—  ' 
Yes,  she  did  apply  to  me,  and  I  did  desire  the 
prisoner  to  leave  her  house,  and  to  come  to^ 
mine. 

And  did  he  g'o  to  your  house  ? — Yes. 

When  did  he  go  there?— He  came  to  my 
house  on  the  16th  of  November  at  night. 

How  long  did  be  stay  there? — He  stayed 
there  all  the  next  day. 

Did  lie  never  say  any  thing  to  you  on  the 
subject  of  the  dispute  that  had  happened  at  the 
sale  of  Bridgwater's  estate?— No,  he  never 
did. 

Do  not  you  know,  or  did  not  you  bear  the  pri- 
sooer  say,  he  had  hired  a  canoe  from  Jolin- 
Cribbe  to  carry  him  down  to  St.  Christopher's  ? 
—No,  I  never  heard  bim  say  ao,  nor  do  I  know 
that  he  did. 

Where  was  the  prisoner  on  the  18tb  of  No« 
vember? — On  the  18tb  he  went  to  Mr.  Jacob 
Saunders's,  wherie  we  dined. 

Did  not  you  and  tbe  prisoner  execute  a  bond 
of  indemnity  to  Mr.  Jacob  Saunders  that  day  ? 
—Yes,  we  executed  a  bond  to  indemnify  bim 
for  endorsing  the  bills  for  the  purchase-money 
of  the  estate. 

Do  you  know  whetlfcr  the  prisoner  sent  any 
letters  to  St.  Christopher's  on  the  lath  ?— Ha 
told  me  be  had  wrote  to  Dr.  William  Mills, 
about  Mr.  Symmondft's  affair. 

Did  the  prisoner  receive  any  letters  from  St. 
Christopher's  that  day  ?— While  we  were  at 
Mr.  Saunders's,  tbe  prisoner's  negro  boy 
brought  him  a  packet  from  St.  Christopher's, 
andwe  prisoner  shewed  me  a  letter  he  had  re- 
ceived from  l^t.  William  Mills. 

Did  be  shew  you  no  other  letter  ?*-No. 

Nor  tell  you  be  had  received  any  letter  ftom, 
tbe  deceased?— No. 

Did  nothing  more  pass  while  you  were  at 
Saunders's  than  what  you  have  ateeady  re« 
latcd  ? — Nothing  more  that  I  remember.  - 

Were  you  not  at  O^Donnell's  tavern  with  tbsi 
prisoner,  the  night  betbi'e  the  murder  ? — Yes* 
we  were  that  evening  at  O^DonncM^. 

Did  not  you  know  the  prisoner  inteniled  to 
execute  some  |mper,  or  writing,  that  evening  ? 
— No»  J  did  not. 
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not  jon  tee  the  priMitfer  ibaA  evtUos^ 
^rriting  ■  paper  at  O'DooneU'i?— Yan,  I  saw 
him  writing  at  a  nde*table. 

What  was  it  he  was  theo  writing  ?— 1 4a  not 
know. 

Do  Bot  yon  know  be  was  then  nuking  his 
will  ?-^No,  I  do  not  know  whether  it  was  a 
will,  or  what  it  was. 

Did  not  the  prismier  desire  you  to  proeare 
three  witnesses  to  attest  that  paper?  and  did 
not  yon  desire  one  Sprini^t  not  to  be  out  of 
die  way  that  efeoiDgP— Yes,  1  beliere  he  did 
desire  me,  and  I  did  speak  to  Springett  not  to 
be  out  of  the  way. 

Did  not  you  look  over  the  prisoner  while  he 
was  writing  ?—  No. 

Nor  did  not  ^on  read  what  be  was  writing  ? 
•—No. 
•  Nor  after  be  had  floisbed  it  r— No. 

You  read  no  part  of  it  at  all  f  ^No. 
'  Were  you  in  the  room  all  the  time  the  pr** 
sonar  was  writing  ?^No,  I  was  in  and  out. 

Did  not  tbe  prisoner  call  you  frequently 
while  he  was  writing?— Yes. 

What  did  he  say  to  you  at  those  times  ?-~I 
remember  nothing,  but  his  asking  me  if  I  had 
got  the  witnesses  ready. 

Did  not  he  whisper  to  you  f — No. 

Did  be  say  nothing  else  to  you?-- No»  he 
only  asked  me  if  tbe  witnesses  were  come. 

Do  you  know  tbe  contents  of  tbe  paper  the 
prisoner  was  writing  P — No. 

Did  not  be  shew  it  you  while  he  wai  writing 
H  P— No. 

Who  were  the  witnesses  to  it  P— Mr.  O^Don- 
■ell,  Mr.  Potts,  sad  Mr.  Sprhigett. 

Did  the  prisoner  execute  it  in  their  pre- 
sence?—Yes. 

Did  not  you  know,  or  had  not  you  great  rea« 
son  to  believe,  it  was  bis  wUI  ?«— I  do  not  know 
it  was  his  wiU.  It  might  have  been  his  will,  or 
a  power  of  attorney  ;  for  I  heard  bim  say,  he 
would  either  make  a  will,  or  give  a  power  of 
attorney  to  secure  Mr.  Jacob  Saunders  for  in« 
dorsing  bis  bills. 

How  could  a  will  or  a  power  of  attorney 
secure  Mr.  Saunders?  Besides,  what  necessity 
was  there  for  either,  when  the  prisoner  had 
that  very  day  joined  you  io  a  bond  of  indemnity 
to  Mr.  Satmders  ?— 1  do  not  know,  bot  he  said 
he  would  do  so. 

Did  not  the  prisoner  teli  you  he  had  noade 
you  a  legatee  ip  his  willP^No,  he  did  not 

What  did  the  prisoner  do  with  that  pepeTi 
when  be  had  executed  it? — He  gave  it  to  me. 

Did  you  look  into  it  at  the  time  be  gave  it  to 
you  ?— No. 

Was  it  sealed  up  or  open  when  he  gave  it 
to  vou  P^It  wasfokled  op,  but  not  sealed. 
-,  When  the  prisoner  deli? ered  it  to  yon,  did 
he   pronounce    any    words?— None    that  1 
heard. 

In  whose  custody  is  that  paper  now  ?— Id 
Mine,  it  is  at  Nevis. 

Wtoitindorseci?— No. 

Was  it  ever  recorded  ? — No. 

What  did   you  really  Uke  it  to  be?— I 
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thought  h  was  a  p<lwer  of  atttro^  toaaeare 
Jacob  Saunders. 

Did  you  never  read  k,  dos  look  into  it  iD?-* 
No,  I  never  diil« 

Mr.  J.  XoMsAc.  It  is  very  strange  you  shoBi4 
net  have  tbe  least  eoriosity  to  Imk  into  a  pa- 
per, that,  by  your  own  eonfessioB,  was  so  reia- 
tave  to  your  own  conoeras !  biit  upon  tbe  oath 
yon  have  taken,  did  the  prisoner  say  any  thing 
to  you,  and  what,  at  the  time  be  delivered  into 
your  bands  tbe  paper  we  are  now  upon,  at  the 
tavern  ?— IFeMe.  No,  he  said  nstbiog  at  all  to 
me. 

Mr.  J.  Louck.  Did  he  not  tdl  yoa  it  was 
bis  will  ?— Fe^.  No. 

Mr.  J.  lAiatk,  Upon  your  oalh.  Dr.  Wabbe, 
did  be  not  inform  yon  it  was  his  wtU,  and  that 
you  were  a  legatee  in  it  ?— ITeMe.  No,  ha  did 
liot. 

Mr.  J.  Xofsc^.  Is  Dr.  Webbe'e  EnanaiatioD, 
which  was  taken  at  Nevis,  in  court? 

67.  ofArr.  Yes,  Sir. 

Mr.  J.  Luack,  Please  to  hand  it  op  here« 

Mr.  Home.  I  pray  that  judge  Hcmft  may 
be  called,  and  tbe  examination  read ;  fbr  this 
genlleinao  has  now  coatradicked  what  be  posi- 
tively swore  to  before  jodge  Herbert. 

Joteph  Herbert  esq.,  sworn, 

Mr.  Home,  Judge  Herbert,  is  not  that  tbe 
band- writing  of  Dr.  Webbe  subscribed  tathat 
examination?  and  was  not  that  exaauoalioo 
sworn  to  and  sabscrtbed  by  Dr.  Webbe  before 
you? 

Mr.  Herbert.  Yes,  tliis  examioatioB  was  sub- 
scribed by  Dr.  Webbe,  and  sworn  to  before 
me,  and  that  is  my  hand  to  the  jnrat. 

Mr.  Home.  Was  not  tbe  examination  read 
by  Dr.  Webbe,  or  read  to  htm,  before  Jm  swore 
to  it  ? 

Mr.  Herbert.  Yes,  tbe  examinatioD  was  by 
my  desire  written  by  Mr.  Cottle  tbe  attorn^, 
and  taken  from  Dr.  Webbe's  own  lips,  aad  after 
wards  read  by  Mr.  Cottle  to  Dr.  Webbebefim 
he  swore  to  ti,  or  before  tbe  doctor  bad  sigaed 
it,  and  be  read  it  himself  also. 

Mr.  President.  Mr.  Smith,  read  Dr.  Webbe*s 
examination. 

CI.  qfjrr.  <•  Nevis,  Before  the  honourable 
Josepli  Herbert,  es^.  chief-jastice  of  bis. ma- 
jesty's Court  of  Kiiur'^bencb  and  CouBroen 
Pleas,  in  the  udaod  of  Nevis,  and  flamoel  Clarke 
and  Sommers  Payee,  caqia.  jastkssa  of  tha 
same  bench. 

"  The  ExAMiNATiOM  of  James  Webbe,  ef  the 
said  island,  suigeon,  who  beins'  awom 
on  tbe  holy  Evangelists  of  Almighty 
God,  deposeth  and  saith, 

*'  That  on  Thursday  tbe  Idth  day  of^  this 
instant, 'deponent  going  Io  bis  house,  feaad 
John  Barbot  there. 

'<  That  it  was  some  time  in  the  evaafaig  wilet 
candle-light,  when  be  so  returned  home  ;  bot 
deponent  kaoweth  not  the  time  predsely,  or 
any  nartiodar  hour  near  it. 

'<  That  said  John  Barbot  continued  attiRtde- 
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jMNMDl^s  wHKl  depMenl  tell  tlivi3Btiird»y  Ibllow- 
tagt  when  they  dined  at  Mr.  Jacob  SaaDders't, 
and  itajed  then  till  ablMC  Ufa  in  thft  eveniag, 
whefr  wirlmt  and  depentat  both  wenlawa j  fWmi 
theooe  to  Mr.  Edward  Parria^,  wberethey  iMde 
a  stay  of  about  half  an  hour,  and  thence  came 
to  Charles- town  to  Mr.  ODonnelPa  taTem, 
where  they  stayed  about  ao  hour,  and  then 
went  dh-eetlv  home  to  deponent's  house,  trhero 
they  arrived  about  nine  o'clocfci  as  deponent 
believes. 

«« That  the  said  Bariiol,  soon  after  his  eominfl^ 
to  deponent's  house,  declared  he  was  sleepy, 
and  wished  deponent  a  good  night,  and  went  to 
bed,  as  deponent  believea  ;  that  deponent  being 
troubled  wiih  a  lax,  got  nn  in  the  night  to  go 
to  the  necessary-  boose,  and  on  passtng  through 
the  hall  for  that  pnrpose,  saiil  Barbot  called  to 
deponent,  and  asked  hias,  what  was  the  mat- 
ter P  To  which  deponent  replied,  nothing  had 
happened,  or  was  the  matter :  said  Barbot  then 
asked,  what  it  was  o'clock?  Deponent  told 
jiim,  tie  belief ed  it  was  about  one :  no  other 
cMinversatiott  then  passed.  Deponent  did  not 
see  or  hear  said  Barbot  till  the  nest  morning, 
Sunday  the  19th  instant,  when  said  Barbot 
came  to  deponent's  house  on  horseback,  upon 
one  of  deponent's  own  horses,  between  eight 
and  nine  o'clock,  attended  by  a  boy  slave  caOed 
Nero. 

**  Barbot  continued  with  deponent  till  tliey 
botl^  set  out  for  Gingerland  parish,  in  order  to 
4iine  abroad;  and  deponent  parted  with  said 
Barbot  at  Mr.  Pemberton's  oegro- houses,  when 
Mid  Barbot  took  leare  of  deponent,  who.  told 
him  he  was  tfoing^to  dine  at  deponent's  uncle 
Geoigu  Welme's.  That  deponent  then  went 
and  (fined  at  Mr.  Majmard's;  from  thence  faKS 
went  with  Mr.  Maynard  to  capt  Symmonds's ; 
but  whilst  he  was  at  Mr.  Maynard's,  a  ncffro 
man  came  to  enquire  fbr  deponent,  and  ashed 
depooent,  who  was  then  by  himself  in  a  back 
room  upon  a  bed,  if  he  knew  where  Mr.  Barbot 
wasf  Dopottent  told  him,  he  Was  at  Stony- 
hill  ;  the  negro  then  went  out,  and  soon  after- 
wards returned,  and  Idd  deponent,  that  there 
were  people  oome  firooi  St.  Christt^pher's  after 
Mr.  Barbot  for  killing  Mr.  MiHs,  or  the  gentle^ 
man  upon  Toby  WaH's  estate ;  but  deponent 
does  not  particttlarly  remember  which.  The 
boy  told  no  other  white  person  in  the  family. 
About  half  an  hour  after  deponent's  hearing 
this  aeoount  from  the  boyi  dMonent  and  Mr. 
Maynard  set  out  lor  capt  Symmonds's  as 
aforesaid,  where  he  received  a  note  from  said 
Barbot,  deshing  him,  upon  the  receipt  thereof, 
to  come  to  the  said  Barbot  directly  at  Mr.  John 
Herbert's ;  upon  which  deponent  went  to  him 
immediately,  and  found  him  drinking  tea. 
Barbot  soon  sAerwarda  (old  deponent  he  wanted 
to  speak  with  him,  and  they  both  went  out  to- 
getber  into  the  necessary  -house.  Barbot  there 
asked  deponent  if  be  had  heard  any  thing  of 
the  killing  Mr.  Mills ;  the  deponent  told  him, 
Yes,  he  had  heard  it  atcapt.8ymmonds's,  who 
rea«l  a  letter  which  hard  been  received  from  8t. 
Kitt*8  abont  it,  and  that  be  (capt.  Symmond^) 
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wav  gone'  aftet  idm  (Barbot)  to  tsko  fchn. 
Barbot  replied,  he  did  not  care,  he  ahonM  nol 
gtoontoftbeway,fbr  he  knew  nolhnigbfthe 
matter.  This  was  tbo  purport  of  all  the  oob* 
vetvatien  which  paased  between  depooent  and 
Barbot  in  the  necessary' house,  tiH  tbd  eonsta 
Ues  appeared  to  take  him.  The  depooent 
never  beard,  saw,  knew,  or  was  informed  of 
any  letters  or  messages  that  paased  between 
the  said  Barbot  and  the  deceased  Mr.  Milla^ 
That  denonent  and  said  Barbot  were  one  day  at . 
the  wiaow  of  James  Dasent's  house  upon 
Saddlc*hitt,  when  she  was  firom  home ;  when 
deponent  took  up  a  case  of  pistols  that  were 
1  vmg  IB  the  house,  and  said  he  would  try  wb«« 
ther  he  could  shoot  with  them,  and  asked  the 
said  Barbot  if  he  would  go;  and  they  accord- 
ingly went  out  and  fired  several  abot  together 
at  the  head  of  a  barrel.  That  deponent  be- 
lieves, it  was  about  the  time  Mra.  Hickman  was 
aick,  and  that  deponent  believes  Mrs.  Dasent 
was  then  gone  to  visit  her. 

"  That  on  the  Saturday  evenmg  wbeil  th# 
said  Barbot  came  to  Mr.  0*Doimeir8  tavern  as 
aforesaid,  he  made  his  wiH:  that  the  said 
O'Donnell  and  Charles  Potts,  and  John 
Springett^  both  in  the  denonent's  service,  were 
witnesses  to  the  same ;  toe  will  was  delivered 
to  the  deponent  ^at  same  night :  that  aaid 
Barbot  informed  deponent  he  was  a  legatee. 
That  the  riMd  deponent  and  Barbot  went  that 
said  Saturday  night  to  deponent's  house,  was 
through  Willet's  estate.  That  aaid  Barbot 
was  writing  at  Mr.  O'Donnell's  bouse  that 
same  Saturday  nis»bt,  and  deponent  believes  it 
was  his  will.  That  deponent  was  present 
when  the  saidBarbot's  will  was  eiecoted,  and 
does  not  recollect  any  conversation  that  passed 
between  the  said  0«Donnell  and  Barbot  on  that 
occasion ;  nor,  that,  upon  the  said  0*DonnelI'S 
saying  to  said  Barbot,  that  this  (meaning  the 
execntuig  the  said  will)  looked  like  a  mintary 
setttement  of  a  man's  affairs,  he  this  deponent 
said  hush  to  the  said  O^Donnell,  or  made  use' 
of  any  other  means  to  desire  the  saM  0*Don« 
nell  to  keep  silence.  Jamis  Webbs." 

"  Sworn  this  92d  day  of  November, 
1752,  before 

Joseph  Herbert,  Samuel  Clarke, 
Sommers  Payne." 

Wehbe.  I  do  not  remember,  when  I  read 
the  enuninatlon,  that  any  thing  was  in  it  about 
making  me  a  legatee,    i  read  it  in  a  hurry. 

Mr.  Home.  Did  the  prisoner  give  you  any 
reason  for  mskiug  his  will  so  suddenly  f-^ 
Webbe.  I  do  not  remember  it  was  his  will ;  he 
had  talked  of  going  to  England,  and  said  he 
would  make  his  will. 

Mr.  J.  Loiock,  IJr.  Webbe,  pray  raise  your 
voice,  the  Conrt  does  not  hear  you ;  and  con- 
sidering how  much  your  evidence  seems  cal- 
culated for  the  advatttage  of  the  priaoner,  it  is 
pity  he  should  kise  any  part  of  the  benefit  of  it* 
Did  you  ever  receive  any  letters  from  the  de- 
emseAf-^Webbe,  Yes,  I  have  received  a  note 
or  two  from  htm. 
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T6eo  Vm  know  his  hand  ?— YM|  I  beUere  I 
ihould,  it  I  was  to  see  it. 

Did  you  ttever  see  bis  hand^writio^  in  aoy 
letters  to  the  prisoner  ?— No. 

Nor  on  tbesonerscription  of  any  letter  to  the 
prisoner? — No,  i  overdid.  . 
*  At  what  o'clock  did  yon  leare  O'Donnell's 
tavern  the  evening  the  prisoner  executed  the 
paper  he  delirered  to  you? — Between  seven 
and  eight  in  the  evening. 

Wlicre  did  you  go  to  ?— We  went  home. 
-  Did  the  prisoner  go  home  with  you  ? — Yes. 

Had  you  no  conversation  with  (ha  prisoner 
relative  to  the  deceased,  in  your  way  home,  or 
after  you  got  home?^l  do  not  remember 
any. 

Had  you  positively  no  oonversaiion  relative 
to  the  deceased  i*— I  do  not  remember  we  bad. 

Pray,  Dr.  Webbe,  do  3*00  remember  on  what 
day  you  came  last  from'Nevis  ?— From  Nevis, 
Sir? 

Yes,  from  Nevis.— I  came  from  Nevia  the 
day  before  yesterday. 

It  is  very  well,  Sir ;  I  only  wanted  to  know 
whether  you  had  remembrance  of  any  thing. 

Blk*.  Horn9.  Did  the  prisoner  never  tell  you 
of  any  letter  he  had  received  from  the  deceas- 
ed?—UVUe.  No. 

Nor  sny  verbal  message  ? — No. 

Did  he  mention  to  you  any  intention  he  had 
of  going  out  that  night  you  came  from  0*Doo- 
nelTs  ?^No. 

*  Pray,  what  was  the  oonversaiion  you  had  to- 
gether, afWryou  got  home?— I  do  not  reool- 
feet  what  it  was,  but  we  had  very  little  conver- 
sation together,  for  we  were  reading. 

How  long  were  you  reading?— f  cannot  tell 
exactly,  1  Mieve  it  was  about  an  hour. 

What  book  were  yon  reading  ?~-Jamca's 
Dictionary. 

At  what  time  did  the  prisoner  go  to  bed  ?— 
At  about  nine  o'clock. 

Did  you  see  him  that  night  after  he  went  to 
bed?— No,  I  did  not  see  him  till  the  next  mom* 
ing ;  but  I  was  up  at  about  one  o'clock  in  the 
mornings  and  beard  him. 

How  came  you  up  at  that  hour  ? — I  had  a 
lax,  and  was  going  to  the  necessary^  house,  and 
aa  I  was  passing  through  the  ball,  the  prisoner 
called  to  me,  and  asked  me  what  o'clock  it 
was?  and  I  told  him  it  was  about  one. 
'  Yod  say  yon  saw  the  prisoner  the  next 
morning:  was  he  on  fool,  or  on  horsebadk, 
when  you  saw  him  ?— He  waa  00  horsebaok, 
riding  up  to  the  house. 

Whose  horse  was  be  on  ?-^On  my  horse. 

Had  he  any  negro  with  him?— Yes,  he  had 
ttyboy. 

What  is  the  boy's  name?— Pope. 

Pray,  at  what  lime  do  you  generally  rise  in 
the  morning?— Between  seven  and  eight  ge- 
netvlly. 

At  what  time  does  the  prisoner  usually  rise  ? 
—-He  commonly  rises  bter  than  that. 

Mr.J.  Xoforft.  Did  you  miss  any  of  your 
horseo  thai  morning,  before  the  prisoner  came 
to  your  house  ?—TFe66c.  No,  Sir. 
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How  many  honiea  do  yon  ke#p?--l  fcee^ 
foor,  Sir.  -  • 

When  you  get  up  in  a  moraing,  do  yon  not 
usually  go  to  your  stable  to  see  to  your  bones? 
— No,  I  very  aeMom  do. 

Did  not  you  visit  your  stable  that  rosniiogi 
on  the  19lh  of  November?— No,  Sir. 

Mr.  Prmdent,  Pray,  when  the  priwifr 
came  to  your  hooae  that  morning,  bad  he  aoy 
pistola?— TFe66e.  No,  he  bad  nooe. 

Was  bis  coat  wet  ? — I  cannot  tell. 

Were  any  of  his  dotbes  wel?-^l  do  sot 
know,  I  did  not  take  notice  that  they  were. 

Mr.  J.  Losaek,  Had  yon  any  oonvemtioo 
with  the  prisoner  when  he  came  into  ynuf 
house?— YTc^.  Yes. 

Whst  waa  it  ?— He  asked  roe,  whether  I  bad 
breakfasted  ?  I  said,  I  believed  not. 

Why,  could  not  you  teH  whether  vos  bad 
breakfasleil  or  not  ?— I  meant,  that  1  beliercd 
breakfast  was  not  over ;  for  1  seMoffl  do  bretk- 
fast,  myself. 

Did  you  not  ask  the  prisoner  where  be  bad 
been? — No. 

Mr.  Home.  Did  you  not  ssk  him  why  be 
took  your  horse  and  boy  without  your  letref 
-^  Webbe.  No,  for  he  was  always  welcome  to 
my  horse  and  boy  too ;  be  had  my  letve  to 
take  tliem,  whenever  be  wanted  them ;  and  be 
bad  frequently  taken  them  without  fint  ic- 
quainting  me  of  it. 

Where  did  you  imagine  tlie  prisooer  bad 
been  ?— I  hsd  no  suspicion  of  where  be  bad 
been ;  I  thought  he  had  been  wencbiDg. 

Did  the  prisoner  say  notliiog  toyovaliaoi 
one  Peler  Rowland,  a  Christian  skve?— No. 

Did  he  never  tell  you  he  had  beapokaacuMe 
of  that  PMer  Rowland  ?— No. 

Did  he  say  nothing  to  yon  about  acaooef— 
Nothmg  at  all. 

Did  he  not  tell  you  he  waa  to  give  a  dollar 
to  each  of  the  oars-men  ? — No,  he  did  not. 

How  does  the  prisonor  carry  bis  tbiagige* 
nendly  when  he  travela? — Hia  boy  gepecally 
carries  them. 

W  bat  is  his  boy  name  ?— Nero. 

Do  you  know  whether  the  prisoner  bas  a 
trunk  ? — Yes,  he  has. 
•  What  ootour  ia  it  of  ?— It  is  a  red  trunk. 

Where  did  you  see  the  trunk  lastf-^Tbe 
last  time  1  saw  it  was  at  Mra.  Dasent^s. 

Does  he  generally- carry  bis  things  in  tbat 
trunk  when  ko  travels?— He  genendlv  carrict 
them  in  a  red  trunk,  i  cannot  tell  wfaetber  it  is 
the  aame  I  saw  at  Mrs.  Daaent'a. 

Mr.  Preitdent.  When  the  priaoncr  came  lo 
your  boose  from  Mrs.  Daaent's  on  the  16tb  of 
Novemlier,  had  he  a  trunk  with  him  ?^!feMe. 
Yes,  I  believe  he  had. 

Was  the  priaoner'a  boy  Nero  at  your  boo» 
on  the  18tli  of  November  at  night  ?— No,  I  did 
not  see  him  there. 

Did  you.  see  him  on  the  19th  in  the  mom- 
ing  ? — Yes. 

Had  be  tlie  trunk  with  him  then  ?— Yet»  1 
saw  him  with  the  tronk  ooming  op  <•  ^ 
house* 
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Was  H  before  the  prisdner  came  to  ymir 
houae  ? — It  was  about  roe  aanie  time. 

Mr.  Home.  Did  yoo  not  tee  the  trank  open- 
ed ;  or  did  yod  notaee  the  prisoner,  or  bis  boy, 
take  any  pistob  ont  of  it  P— ire66e.  No,  I  did 
not  see  it  opened,  nor  I  did  not  see  the  prisoner, 
or  hia  boy,  take  any  pistols  ont  of  it. 

What  olotbea  bad  the  prisoner  on,  when  he 
eame  to  your  house  that  morning,  on  the  19th 
of  Norember  P-::-He  had  on  a  whitish  coat  and 
a-8ilver«laeed  hat.* 

What  waistcoat  had  he  on?— A  dark  co- 
hrared  waistcoat,  I  think. 

Did  the  prisoner  shiA  hia  clothes  as  soon  as 
he  came  in  ? — Yes. 

Wb^re  did  he  shift  them?— In  one  of  the 
rooms  of  the  house,  I  cannot  tell  which. . 

Did  you  ever  see  the  prisoner  fire  at  a  mark 
with  a  pistol?— Yes. 

Where  was  it  ?— At  Mrs.  Dasent's,  at  Sad- 
dle-bill. 

Oil  what  occasion  ?— He  fired  at  my  re<iuest 

What  was  your  reason  for  desiring  him  to 

fire  the  pistols?— No   particular  reason,  we 

were  talking  about  Mr.  Dasent's  fighting  Pe* 

terson  with  those  pistols. 

What  kind  of  pistols  were  they  the  prisoner 
fired  out  of  ?— They  were  silrer-mouoted,  and 
had  brass  barrels. 

*    How  often  did  be  fire  out  of  them  ?— But 
that  once. 

I  mean,  how  many  times  did  the  prisoner 
fire  out  of  the  pistols  that  day  ? — A  goMi  many 
times. 

What  mark  did  be  fire  at?— At  a  barrel- 
head. 

On  what  day  was  it?— The  Sunday  before 
the  deceasetl  was  killed. 

Who  did  the  pistols  belong  to  ?— They  were 
a  pair  of  Jamea  Dasent's. 

Are  these  the  pistols  ?  (a  pair  of  pistols  shewn 
him.)— 1  believe  they  are. 

When  you  were  eiurciftiuff  the  pistols,  had 
vou  any  conversation  with  the  prisoner  abont 
Vbe  deceased  ?•— No. 

What  became  of  the  pistols,  when  you  had 
done  exercising  them  ?•«- 1  ordered  one  of  Mrs. 
Paseot's  boys  to  clean  them. 

Where  were  the  pistols  generally  kept  at 
Mrs.  Dasent's  ? — ^There  was  no  fixed  place  for 
them :  sometimes  they  were  kept  in  the  shop, 
and  sometimes  in  the  judge's  room  on  a  beam. 
When  did  you  hear  that  Mrs.  Dasent  missed 
the  pistols?— On  Monday,  the  day  after  I 
heard  the  report  of  the  deceased  being  killed, 
Mre.  Dasent  sent  to  me  to  desire  I  woukl  go  to 
her :  I  went  to  her  accordingly,  and  she  told  me 
she  missed  a  pair  of  pistols,  and  had  been  look- 
ing for  them,  but  could  not  find  them.  She 
iWeroed  frightened,  and  asked  me,  if  I  knew 
^here  they  were?  I  said,  I  did  not,  but  I  would 
help  her  to  look  for  them  ;  and  I  went  into  the 
i«bop,  and  searched  there,  but  could  not  find 
them  •  from  thence  I  went  with  her  into  the 
judge's  room,  and  I  said,  Let  us  look  under  the 
Dcd ;  aftd  I  sat  upon  the  bed,  abd  took  np  the 
hase,  and  found  the  piatols  under  the  bed.  ' 


Why,  did  you  know  where  they  were,  that 

Jou  ao  readily  found  tliem .' — No,  I  did  not 
BOW* where  they  were. 

Were  they  not  in  holster  caps?— Yes,  lying' 
on  a  box  upon  the  fioor :  the  ca|ia  were  mouldy. 

Do  you,  or  do  you  not  know  that  the  pistols 
were  placed  there  by  the  prisoner  or  his  boy  P* 
— I  did  not  know  they  were  in  that  place,  nor 
do  I  know  who  pot  them  there. 

Did  the  jHstols  appear  to  have  been  lately 
made  use  or  ?— I  cannot  tell,  1  did  not  examine 
Ibem. 

Were  they  the  same  pistols  the  prisoner  fired 
at  the  mark  with  P— I  believe  they  were. 

Did  the  prisoner  ever  make  use  of  thena^ 
after  he  fired  at  the  mark  with  them  ?— Not  to 
my  knowledge. 

Did  he  ever  borrow  any  pistols  of  yon  P-^ 
No,  he  never  did. 

Had  he  any  pistols  of  his  own?— He'luuf 
none  that  I  know  of. 

Did  he  not  usually  ridwwith  pistols  P— No. 

Do  you  not  know,  or  have  you  not  great 
reason  to  believe,  the  prisoner  had  those  pistohi 
with  him  the  morning  the  murder  was  com- 
mitted?—I  do  not  know  whether  he  had  then 
or  not. 

Did  not  the  prisoner's  boy  carry  the  pistolt 
to  Mra.  Dasent's,  the  morning  the  muMer  was 
committed  ? — I  do  not  know  uaat  he  did. 

Did  not  you  and  the  prisoner  usually  lie  in 
the  room  where  the  pistols  were  foondf  ?-— We 
have  lain  there  aometimes. 

Did  yon  observe  the  furnitore  of  the  room 
the  day  yon  fonod  the  pistols?— No,  I  did  not 
take  notice  of  it. 

Was  there  a  red  trunk  in  it?— Yes,  there  wax 
a  red  trunk. 

Did  it  belong  to  the  prisoner?— Yet,  1  be- 
lieve it  did. 

.  Was  it  the  same  that  Nero  bronght  to  yow 
houae  the  morning  before  ?•— Yes,  1  believe  it 
*  was.  ' 

Did  not  the  prisoner  ask  yon,  the  night  be- 
fiMPe  you  heard  the  deceased  was  killed,  to  lend 
him  your  horse,  or  your  boy  Pope?— No. 

Nor  had  you  any  suspicion  of  his  goiiig  oat 
that  night  ?— None  at  all ;  nor  did  I  know 
where  be  had  been  till  the  next  morning,  that 
Pope  told  me  be  had  been  at  Bfolton's  Bay. 

Did  not  yon  miss  Pope  that  night  ?— No,  I 
did  not  miss  him,  till  I  saw  him  in  the  mommg 
coming  op  with  the  prisoner. 

Where  did  yon  dine  on  Sunday  the  lOth  of 
November?  and  where  did  the  prisoner  dme 
that  day  P— The  prisoner  dined  at  my  uncle 
Webbe's  at  Stony-hill,  and  I  dined  at  Mr. 
Maynard's. 

])id  the  prisoner  stay  at  your  house  all  that 
morning,  mm  the  time  vou  saw  him  ^ght, 
till  he  went  to  yonruncle'e  to  dinner  ?-*Yea, 
be  did ;  and  I  rode  with  him  to  the  turning  off 
at  Mr.  Ottlev's,  where  we  parted ;  I  went  to 
Mr.  Maynard's,  and  he  went  to  my  uncle's. 

Had  you  no  conversation  with  tlie  prisoner 
abont  the  deceased  then  ?  Did  he  not  tell  yon 
of  hia  having  killed^  the  deceued,  or  having 
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fbught  ft  duel  with  bim  that  morDing?— No,  be 
did  not  ray  a  word  aboat  Uie  matter. 

Did  not  yoa  hear  of  the  oiarder  while  yoo 
were  at  Mr.  Bfaynard'A? — Ye^. 

By  what  means  did  you  hear  it  ? — A  ne$pio 
^anie  to  me  and  told  me»  that  Mr.  Bacbot  had 
killed  Mr.  MiUii« 

Whose  negro  told  you  this,  and  who  sent 
him  to  tell  you  ?  Did  not  you  ioquire?-*!  do 
iiotJ(iiow  whose  negro  it  was:  I  did  doI in- 
quire^ and  do  not  know  who  sent  him. 

This  is  extremely  odd,  that  a  negro  should 
come  and  tell  you  this  newt,  and  you  not  in- 
•ttire  whom  he  belonged  tp^  ^r  who  sent  him ! 
When  yon  heard  this,  did  yon  tell  the  news  to 
Mr.  Maynard's  family  ? — I  do  not  know  wh»* 
ther  I  did  or  not,  but  I  believe  I  did  tell  it. 

Strange,  ipdeed!  that  upon  hearing  piicb 
news  as  inust  have  surprized  anil  conomcrf 
-  every  other  man,  you  should  be  so  very  in- 
difilrent  about  it,  as  not  to  recollect  positively 
your  telling  it  to  the  faipily  !«^1  beUe? e  I  told 
them  the  niewsr 

How  long  did  you  stay  at  Mr.  Maynard's 
after  liearing  the  news  ?— Not  very  long. 

Where  did  you  go  from  thence  f — 1  went  to 
Mr.  John  Sjrmmonds's. 

Whom  £d  you  find  there  ?-^]fr.  Edward 
Bridgwater. 

Did  you  tell  tbem  the  news  of  the  murder, 
when  you  went  there? — ^No,  I  did  not. 

X^id  you  not  receive  a  letter  from  the  pri- 
soner, while  yoo  were  at  Mr.  Hymmonds's  r«— 
Yes,  f  received  a  note  from  him. 

What  was  the  purport  of  it? — It  was,  an 
well  as  I  remember,  **  Dear  doctor,  I  want 
much  to  see  you ;  on  receipt  of  this,  come 
immediatelv  to  me*" 

Did  not  Mr.  Symmcnde,  while  you  were  at 
Ms  house,  receive  a  letter,  giving  him  an  ac- 
count of  the  murder  ?«-Yes,  he  did. 

Did  he  not,  upop  receiving  the  news,  ask 
you,  if  the  prisoner  did  not  sleep  at  your  hous^ 
the  night  before  ? — ^Yes.  be  did ;  and  I  told 
bim  that  the  prisoner  had  slept  at  my  house  the 
night  before. 

Did  be  not  ask  you,  if  tou  had  seen  the 
prisoner  that  morning  ?—Ves,  I  believe  he 
did. 

What  answer  did  yon  make  him  ?-#->I  do  not 
recollect  the  answer. 

Did  you,  or  did  yoo  not  t^l  him,  you  had 
BOt  seen  the  prisoner  that  d^y  ?— I  do  not  re* 
collfct  what  I  told  bim. 

'  Did  not  Mr.  Symmonds,  on  bearing  the 
toews  of  the  murder,  say,  hj9  would  go  and  as- 
sist the  posse  in  taking  the  prisoner  ?  and  did 
he  not  immediately  order  his  horse,  and  set 
out  for  that  nurpose?— Yes,  he  did  say  he 
would  go  and  assist,  and  did  order  his  horse^ 
and  I  believe  did  go. 

Did  ^ou  make  any  offer  to  assist  in  taking 
the  pnsoner,  or  did  you  tell  Mr.  SymmoniJM 
where  the  prisoner  was  ?— l^o,  1  did  not. 

Why  dia  ;^ou  not  offer  to  give  your  assist- 
ance? Was  it  not  the  doty  of  every  honest 
man  to  assist  in  taking  pp  a  murderer  T  What 
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was  yopr  reason  fi»r  behaving  with  that  indif- 
ference, on  a  matter  of  such  consequence  ? — U 
was  none  of  my  business.  1  did  not  like  such 
troublesome  joiw. 

It  is  very  strange  you  should  act  thus,  when 
a  gentleman  of  Mr.  Mills's  universal  good 
character  bail  lost  his  life,  nay,  when  it  wai^ 
.reported  be  had  been  murdered  I  Surely  you 
must  have  had  some  very  particular  privata 
reasons  for  such  a  behaviour! — I  did  not  care 
to  meddle  in  such  matters  i  I  thought  it  wa% 
nothing  to  me. 

How  long  did  you  stay  at  Mr.  Symmoods's, 
after  you  received  the  letter  you  mention  from 
the  prisoner  ?— I  did  not  stay  long ;  1  went 
immfdiat^y  to  John  Herbert's^  where  I  found 
the  prisoner. 

Who  was  with  the  pritoner  ? — Nobody  bat 
the  family,  they  were  drinking  tea. 

Where  was  the  prisoner  taken?— At  Mr! 
John  Herbert's. 

Were  you  present  when  he  was  taken  ?-« 
Y«j«  I  was. 

How  long  had  you  been  with  the  prisonec 
before  he  was  taken  ?— Not  long. 

How  lon^  ?— I  cannot  positively  any. 

Pray,  Sir,  recollect  now  long.— When  I 
came  m,  they  were  drinking  tea;  and  the  pri- 
soner took  a  turn  or  two  about  the  bouse,  and 
then  desured  to  speak  with  me,  and  we  went 
into  the  necisssary- house,  where  he  was  taken 
by  the  officers  of  justioe. 

This,  Sir,  does  not  answer  the  foeslion. 
Pray,  Sir,  tell  theCourtand  Jury  howJoog  (as 
near  as  you  can  repoUect^  you  were  willi  the 
prisoner  at  Mr.  John  Heroert's,  before  be  was 
taken.— We  were  in  the  neceasary-hoase,  I  be- 
lieve, about  five  minntea  before  he  was  taken. 

Pravi  what  did  the  prisoner  say  to  you  when 
he  took  you  aside  there  ?— I  do  not  reeeUect 
what  he  said  to  me. 

What!  not  recollect  what  he  saul  to  yoo, 
when  you  had  been  sent  for  by  the  prisoner 
upon  a  matter  of  such  consequence !  You  say, 
vou  had  heard  the  news  of  the  prisonePa  kitt- 
ing the  deceased  ;  the  prisoner  wrote  to  desire 
yon  to  come  immediately  to  him :  Yoa  went, 
you  M^,  directly  to  bim«  and  were  in  private 
with  him,  the  prisoner,  your  very  particular 
friend ;  and,  notwithstanding  all  this,  too  can- 
not recollect  what  passed  between  youl  Thb  is 
veiy  strange !  But  pray.  Sir,  recollect  your- 
self, and  tell  the  conversation.— I  cannot  recol- 
lect positively  what  passed,  for  I  did  not  take 
mucn  notice  of  it.  I  believe  he  said  something 
of  the  report  of  bis  having  killed  Mr.  Mills. 
He  asked  uie,  if  1  had  heard  the  report  of  his 
having  murdered  Mr.  Mills  ?  i  told  biro.  Yes, 
I  had  neard  it ;  and  be  said,  be  should  not  fly 
for  it,  for  he  knew  nothing  of  it. 

Did  he,  or  did  he  not  tell  you,  he  had  killed 
Mr.  Mills  that  morning  ?-^No,  he  did  not. 

Did  no  other  conversation  pass  between  yoa 
and  the  prisoner  at  that  time  ?— No  other,  tlut  I 
remember. 

Did  yoo  not  asjk  him  whether  l|e  had  bcee 
off  Nevis  ?— No,  I  did  not. 
I 
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Did  Dot  Ibe  prifoncryalUr  he  wm  takes 
into  custody,  take  yea  aside  in  Mr.  Uerliert'a 
Jiall,  and  speak  ia  private  with  you  ?— -Ye^ 
he  did. 

lYhat  did  be  aay  to  you  at  that  time  P— He 
^eeired  lae  to  speak  to  mj  uocle*  Geoi^e 
IVehbe,  to  let  him.  have  ten  pistoles. 

Did  nothioi^  more  pass  ?—- Notbioff  more. 

Mr.  J.  loMck,  Was  that  all  be  whispered  to 
you  ? — Webbt.  Yeei,  Sir,  all. 

Mr.  J .  Lomek,  Was  it  necesaary  to  oenvey 
such  a  request  io  a  whisper? 

Mr.  Home.  How  loog  were  yoa  aside  with  tbe 
prisoner  at  that  time  P—IFie^.  Aboottwoor 
three  mioutes. 

Did  he  give  yoa  any  papers  at  that  time  ?— 
No,  he  di4  oot 

Did  vou  see  the  prisoner  while  he  was  in 
gaol  at  Nevis  ? — Yes,  I  saw  him  onee. 

What  cooversatiuo  had  you  with  him  then  ? 
—1  desired  htm  to  make  over  Bridgwater's 
estate  to  me. 

What  else  ? — I  do  not  reancmber  any  thing 
else. 

Had  you  no  other  conversation  at  all  ? — I  do 
not  recollect  any  thing  but  that. 

Do  yon  know  whether  the  prisoner  burnt  any. 

Ekpers  while  he  was  in  gaol  ?<^I  heard  Mr. 
urnet  the  marshal  say  he  did. 

Do  net  you  know  it  of  your  (iwn  knowledge  f 
—No,  I  only  beard  Mr.  Burnet  saj^  so. 

Did  not  yon  bear  from  tbe  prisoner  what 
those  papern  were  that  be  burnt? — No. 

Did  the  prisuaer  ever  ifiveyou  any  paper 
relative  to  this  murder  ? — No,  be  never  did. 

Where  was  your  boy  Pop«*  on  tbe  Saturday 
niglit  preceding  tbe  murder  ?— At  borne. 

Did  you  send  him  out  on  any  errand  that 
night?— No. 

Did  you  aeod  any  of  your  horses  out  P«--No« 

You  did  not  positively  send  either  your  boy 
Pope  or  your  horse  out  at  all  that  night  ? — No, 
I  did  not  |KMitively. 

Were  vou  sent  for  that  night  by  any  of  your 
patients  r— No. 

Sol.  Gen.  Gentlemen  of  tbe  jury,  I  beg,  for 
a  particular  reason,  that  you  would  attend  to 
this  part  of  Dr.  Wehbe'a  evidence.  He  says, 
that  the  night  preceding  the  murder,  be  nei- 
ther sent  nut  bis  boy  Pope,  nor  any  of  hit 
horses ;  and  further,  that  he  himself  was  not 
sent  for  by  any  of  his  patients. 

Mr.  Home.  Did  you  give  the  jkrisoner  any 
dram  or  cordial  that  night  ^—Webbe.  Nd. 

Did  you  make  any  composition  for  him  ?— < 
No. 

When  you  got  up  that  night,  did  you  ob- 
aerve  what  kind  of  night  it  was? — Yes,  it  was 
a  very  boisiterouB  night. 

Woulft  you  have  gone  out  in  such  a  night 
for  pleasure?— No,  I  should  not, 

'Do  you  know  whether  Pope  was  at  Bridg- 
water's estate  that  night? — I  cannot  tell  whe- 
ther he  was  or  no. 

Do  you  think,  that  from  tiie  time  you  spoke 
to  the  prisoner  that  ntght|  to  the  time  you  saw 
him  riding  up  to  your  hooae  the  next  morning, 
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he  ooQld  bavj  been  at  St.  Christopher's  and 
back  again  ?— Yes,  I  believe  he  might. 

Were  you  present  at  Mrs.  Dasent'a,  when 
the  prisoner's  trunk  was  opened  ? — Yes. 

What  was  in  it? — There  was  a  coat  and 
waistcoat,  and  aome  linen. 

Was  not  there  a  night  gown  ?— Not  that  I 
saw. 

Were  the  coat  and  waistcoat  wet? — Yei^ 
they  were  moist. 

What  part  of  them  was  moist  ? — I  cannot 
tell  what  particular  part,  but  they  were  moist., 

Are  these  the  same  coat  and  waiatcoat  that 
were  found  in  the  trunk,  and  is  this  tbe  trunk 
[The  prisoner's  trunk  and  dotbes  shewn  him] 
in  which  they  were  found  ? — 1  believe  they  ar^ 
the  same,  and  I  believe  that  is  the  trunk. 

Are  these  the  same  coal  and  waistcoat  th^ 
prisoner  had  on,  «>ben  be  came  to  your  housn 
on  Sunday  morning,  the  19th  of'^  November 
last? — 1  cannot  tell  whether  they  are  or  not.   ' 

Is  this  the  prisoner's  trunk  ? — J  do  not  know* 

Did  you  know  that  the  coat  and  waistcoat 
were  in  the  trunk  at  your  bouse? — ^No,  I  koevir 
nothing  of  the  matter. 

Mr.  Home.  May  it  please  your  honourS|We 
have  done  with  this  witness. 

Mr.  Praident.  Mr.  Barbot,  the  king's  coun- 
sel have  done  with  this  witness,  would  ^ou  ask 
him  auy  questions  ? — Prisoner,  No,  Sir; 

SoL  Gen.  Then  call  Hugh  O'Donnell.  (Who 
appeared,  and  was  sworn.)— Mr.  O'Donnell, 
Do  you  keep  a  tavern  at  Nevis?— 0*Dunn«U. 
Yea,  Sir. 

Do  you  remember  to  have  heard  tbe  report 
of  the  deceased  being  killed? — Yes,  I  bearil 
it  on  Sunday  the  19th  of  November  last. 

Do  you  remember  to  have  seen  the  prisoner 
the  night  before  you  beard  the  report? — ^Th« 
uight  before  I  heard  the  report,  between  7  and 
8  o'clock.  Dr.  Webbe,  and  Mr.  Barbot  th« 
prisoner  at  the  bar,  rode  up  to  my  house.  I 
called  to  the  prisoner,  and  gave  him  a  letter 
that  had  been  left  at  my  house  for  him.  A^ 
soon  as  I  gave  him  tbe  letter,  he  attempted  to 
read  it  by  the  light  of  the  moon ;  but  finding,  I 
suppose,  that  be  could  not,  be  alit  off  his  horse, 
and  came  into  the  house ;  Dr.  Webbe  followetl 
biro  in,  and  the  prisoner,  as  soon  as  he  came 
in,  acdced  for  pen,  ink,  and  paper,  which  were 
brought  him,  and  he  sat  down  to  write,  and 
continued  writing  for  a  considerable  time. 

Was  Dr.  Webbe  in  the  room  with  the  pri- 
soner while  he  was  writing  ?- Yes,  the  pri- 
soner called  to  him  several  times,  and  he  went 
to  liim. 

Did  the  prisoner  speak  to  biro  while  he  was 
writing  ?— Yes ;  but  I  did  not  bear  what  hi 
said,  for  they  spoke  in  a  kind  of  whisper* 
.  When  tbe  prisoner  called  Dr.  Webbe  to  him, 
did  Dr.  Webbe  look  over  him  ?— Yes,  be  did 
look  over  him. 

What  did  the  prisoner  do  with  the  paper  he 
was  writing,  when  he  had  finished  it?— Aa 
soon  as  it  was  fiuished  he  sealed  it,  and  the. 
prisoner  and  Pr.  Webbe  went  into  another 
^  4M 
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WMMn ;  tn^  after  some  Iitfic  tfnie,  Dr.  WdAe 
came  oat,  and  desired  Dr.  Potts,  Mr.  Sprrogett, 
and  njself,  to  goio  aod  witness  a  paper:  We 
iirent  into  the  room,  where  the  prisoner  was, 
and  we  did  seebim  write  his  name  to  the  seal. 

Did  yoa  see  him  acknowledge  it?— Yes,  be 
pot  hfs  thumb  on  the  seal,  and  spoke  some 
words,  but  thev  were  hurried  o?er  so  inarticu- 
lately, that  I  md  not  understand  thl^m. 

TqII  in  what  manner  he  did  it  f— When  be 
took  his  thumb  off  the  seal,  he  said,  *  seal  and 
deliver  this,*  and  then  mumbled  o?er  some 
words  (as  I  said  before)  so  very  inarticolately, 
that  1  did  not  understand  them. 

Mr.  Just.  Greathted,  Was  there  any  thing 
written  just  over  the  place  where  yoa  signed  r 
'^O'Donnell.  1  believe  there  was,  bat  he  co- 
rered  that  with  his  hand. 

Sol:  Oen.  Pray,  what  did  yoa  take  thai 
paper  to  be  P--1  took  it  to  be  a  will. 

Why  did  vou  think  it  was  a  will  P— Because 
there  were  three  witnesses  to  it. 

Who  witnessed  the  paper  besides  yourself? 
•^-Dr.  Potts  and  Mr.  Springett  were  the  other 
witnesses. 

What  did  the  prisoner  do  with  the  paper, 
after  it  was  signed  and  witnessed  ?-»-Ile  folded 
it  up,  and  gave  it  to  Dr.  Webbe. 
'  Did  you  hear  him  say  any  thing,  when  he 
delivered  it  to  Dr.  Webbe?— He  did  say  some- 
thing, but  I  could  not  hear  distinctly  what  it 
was,  for  he  spoke  in  a  low  voice. 

Did  you  hear  him  pronounce  the  words. 
*  pubti^'  t>r  *  declare*?-^!  did  not  h^ar  any 
one  word  distinctly  that  he  said. 

Had  you  reason  to  think,  from  his  knanner  of 
^pronouncing  the  words,  that  he  intended  tocon- 
ceal  them  ?-No,  I  did  not  apprehend  that  he  did. 

In  what  manner  did  he  speak  the  words  ?— 
Be  seemed  to  speak  them  indifierently. 

Was  the  paper  sealed,  or  only  folded  up, 
when  he' delivered  it  to  Dr.  Webbe  ?•— It  was 
fo1di>d  up,  but  not  sealed. 

is'  it  usual  to  make  wills,  or  draw  instrn* 
tnents  of  writing,  at  your  tavern  ? — No,  Sir,  I 
do  not  remember  any  such  thing  being  done  at 
my  house  before. 

Mr.  Pretident,  Would  you  ask  this  witness 
any  questions,  Mr.  Barbot  r—Pmoner.  No,  Sir. 

Sol.  Gen.  Then  call  Charies  Potts.  (Who 
wa6  Sworn.)  Do  you  remember  on  what  day 
it  waOou  beard  that  the  deceased  was  mur- 
dered f-^Poftt.  Yes,  I  remember  it  was  on 
Sunday  the  19th  of  November  last. 

Were  j^ou  at  Mr.  O'Donneirs  tavern  the 
night  before  you  heard  the  deceased  was 
killed  ?^Ye8,r  was. 

Da  you  remember  what  passed  with  regard 
to  vour  witnessing  any  paper  for  the  prisoner? 
• — I  was  sitting  in  the  tavern  in  the  evening, 
and  sonoebody  called  me,  and  told  me  I  was 
wanted  iu  the  inner  room. 

Who  called  you?— I  cannot  tell  who  it  was, 
but  somebody  called  me,  and  tokl  mef,  I  was 
Wanted  in  the  inner  room ;  and  I  went  in,  and 
the  prisoner  desired  me  to  srgo,  as  a  witnessi 
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tie  aoinstfoment of  willing;  and' •ooordliMrly 
the  prisoner  signed  bis  name  to  it;  Mr. 
CV6<Rroel]  signed  first  as  a  wknen  to  it,  I 
signed  nait,  and  Mr.  Springettlast. 

Did  hot  the  prisoner  itckliowledfe  that  in- 
itrameot  of  writing,  when  he  had  sirned  bis 
name  to  it?— Yes,  ha  pot  hii  tbiraib  on  the 
seal,  and  took  it  off  again. 

What  did  he  say  wnen  he  adhiawledged  it  ? 
—I  do  not  recollect  what  he  aaid. 

What  did  you  apprehend  thiit  InslnitDent  of 
writing  to  be  r — ^I  thought  it  wat  some  deed  to 
secure  Jacob  Saunders. 

Why  did  yoa  think  so?-^BeaNise  I  net  the 

grisoner  and  Dr.  Webbe  eoming  from  Mr. 
iaunders's  that  day. 

Is  that  all  the  reason  ?— That  is  all,  Sir. 

Did  yoo  read  the  paper  before  you  abnied 
it?— No,  I  did  not  read  It. 

Nor  any  part  of  it  ?— No,  Sir. 

Then  bow  are  yoo  sute  it  wit  not  a  uotc  off 
hand  that  you  signed  ?•— I  am  sore  it  was  not  a 
note  of  hand,  ibr  it  was  too  long. 

.  What  was  too  long,  the  attestation  ?  Did 
you  not  sign  just  undo'  the  attestntioa  ? — I  did 
not  observe  the  attestation :  I  had  no  sutpicioa 
of  its  being  a  note  of  hand :  I  thoaght  it  was 
a  deed  to  secure  Mr.  Saunders's  dtbt. 

Did  npt  the  prisoner  cover  the  atteatatraa 
with  his  hand  f — He  did  not  when  I  signed. 

Did  Tou  not  hear  the  prisoeer  aay,  be  pob* 
fished  that  paper  as  his  wdl  ? — ^No,  Tdid  not. 

Did  yoa  come  to  the  tavern  by  accident,  or 
did  any  one  desire  you  to  be  there  at  that  time  ? 
— I  came  there  by  acchlent;  I  had  been  round 
the  island,  and  called  at  Mr.  O'DonneU's  tore- 
fresh  myself  with  a  mug  of  beer. 

Where  did  you  go  aftsr  yon  liened  as  a 
witness  to  the  paper  ? — I  went  with  Mr.  James 
Brodbelt  to  his  piantatlon,  and'thnn  thence  I 
went  to  Dr.  Wcbbe*s:  It  was  abootten  o'clock 
when  I  got  there,  and  I  Went  to  bed  in  abaat 
an  hour  after. 

Did  yoo  see  the  prisoner  that  night  at  Dr. 
Webbe'8?-No,  I  dul  not  see  htm  from  the  time 
I'  left  Mr.  O'Donnell's,  till  about  nine  o'clock 
next  morning,  I  saw  liim  oome  into  therard  on 
horse-back,  upon  Dr.  Webbe'a  horse,  Kent. 

Did  you  ever  hear  of  any  resentment  the 
prisoner  had  agahwt  the  deceased?— None  in 
the  world ;  on  the  contrary,  I  have  always  heard 
him  express  neat  respect  fbr  the  deeeaaed. 

Pruoner,  Mr.  Potli,  you  saw  ne  some  days 
before'this  accident  happened,  did  you  ever 
bear  me  express  any  resentment  afjainst  Mr. 
Mills  ?— p0<t«.  Never;  I  never  did  indeed. 

Have  you  not  often  heard  me  apeak  of  liiai 
in  'the  most  respeetftil  terms,  and  anch  as 
shewed  I  had  a  great  esteem  for  hiift? — 1  have 
indeed  very  often  ;  and  I  never  heard  yoo  say 
any  thing  of  him  that  looked  like  flaalioe  or 
resentmrat. 

Tkomai  Hobtom  sworn. 

Soh  Gen.  Do  you  remember  hearing  the  re- 
port of  the  deceased  behur  kiUedr^^Adsm. 
Yes,  Sir. 
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Do  yoo  ^remcmbtr  wImh-  H  wm  that  vos 
fceard  it  t-^li  was  oo  Sooday  tbe  19th  of  No- 
vember laat. 

Where  ilo  jon  liTe?— I  life  on  Bridgwater'a 
estate  at  Neria. 

Pray  ioform  the  eoort  aod  the  iary  of  what 
you  fcoow  eoneeminfT  a  horse  ami  boy  oonxing 
to  your  house,  the  Dight  before  von  heard  tbe 
deceased  was  lulled. — On  Saturday  night,  the 
night  before  I  heard  the  deceased  was  killed^ 
br.  Webbe's  boy  Pope  came  to  tbe  boose 
wl^efo  I  tire  with  Dr.  Webbe's  l^ori?i  find 
knocked  at  the  door,  and  called  me:  It  was 
•boot  midnight.  I  got  up  and  opened  ^tbe 
door,  and  saw  it  was  Pope.  He  was  wet.  I 
asked  him,  where  he  had  been ;  he  told  me, 
he  had  been  round  the  island  lookiag  tor  his 
ssaster. 

Wa9  the  horse  wet?— Yes,  the- horse  was 
wet.  . 

Did  the  horse  and  boy  s^y  at  your  houf  e  all 
night  ?-^Yes,  Sir,  he  put  the  norse  in  the  stable, 
pad  stayed  tbfue  allmghl;  and  aboqt  eight 
o'clock  ntpU  momiiu^,  r  saw  a  little  n^an,  in  ft 
vhitisb  coat,  and  asiJFer-laced  bat,  coming  op: 
As  soon  as  he  came  up  to  the  steps,  he  asked 
for  Ppne.  Pope  wcfik  tip  Jiim,  and  he  bpde 
]biin  fadpie  the  norse. 

Did  not  Vo  ask  first,  if  there  was  a  horse 
there?— No,  the  ipinute  be  came  to  tbe  steps, 
lie  called  for  Pope,  and  bade  nim  saddle  the 
iiorw. 

Did  he  seem  to  ezpeeta  horse  there? — Yes, 
I  bel^ve  he  did,  for  he  ^de  Pope  saddle  the 
liorse,  without  asking  wheth^  jthere  waisany 
horse  therei 

pray,  look  nt  the  prisoner .  Was  the  person 
you  saw  that  moroing,  that  bade  Pope  saddle 
the  bocsoi  like. the  prisoner  ?—- Ves^  it  was  that 
.Tery  man. 

You  are  sure  it  was  the  prisoner? — Yes,  1 
am  sure  it  was  him* 

After  he  ordered  Pope  to  saddle  tbe  horse* 
what  dtjd  he  do  then?— As  soon  as  the  horse 
was  saddled,  he  aaked  Pope  which  road  ^e 
should,  take  ;  and  Pqjpe  shewed  him  the  nigbe^t 
way  to  PtOuey's,  where  Dr.  Webbe  lifes,  and 
Jie  gpt  on  hprs^ok,  and  rode  awajr. 

Did  the  prisoner  ooine  up  from  the  Bsy  tl^e 
moiling  you  saw  him**— 1  belief  e  be  did;  he 
.came  Irom  that  way. 

D^id  .you  take  notice  whether  his  clothes 
were,  .wet  ? — I  obs^rred  his  shoes  were  wet.  I 
cannot  tell  if  tbe  sest  of  his  clothes  were  wet 
or  not. 

Dow  iiijgh.np  yas  bfi  wet?— poly  hisshoes, 
that  I  saw. 

Had  jut  any  boy  with  jifpd  with  ^  trunk  ?— 
No,  I  saw  no  boy  with  him,  norno'trjuok. 
.    Sol.  Geu,  We  bra  done  with  this,  witness. 

Mr.  Fresident.  Would  you  ask  this  witness 
•  any  qiiyestioDS,  Mr.  Barbot  ? 

Ipriumer^  No,  Sir. 

Sarah  Hobton  swoni. 

SoLGfin.  .Wjiereflo  you  live  ?—i$.£oil9]i. 
J  live  on  ,Bri<^wal^>  as^te  a*  Nejfis, . 


Do  yov  remember  bearing  the  report  of  the 
deceased  beio^  killed  ?— Yes. 

And  when  it  was  ?— Yes,  it  was  on  Sunday 
tbe  19lh  of  Not  ember  last  ?  ' 

Well,  giro  tbe  Court  and  tbe  Jury  an  account 
of  what  vou  know  of  «  horse  and  boy  coming 
to  your  nouse,  the  night  before  you  ^eard  of 
tbe  report  of  the  murder. — Tbe  night  be« 
fore  I  heard  the  report  of  tbe  murder,  I 
heard  a  knocking  at  the 'door  about  midoight^ 
aod  I  called  to  my  brother,  and  asked  him  what 
it  was.  He  tola  me,  he  believed  it  was  tbe 
negroes  cutting  wood  in  the  garden ;  but  | 
knew  it  could  not  be  tbiit,  for  th^  garden  was 
too  far  off  to  have  heard,  if  it  had  been  so.  My 
brother  immediately  got  up  and  opened  tlia 
door,  and  found  it  was  Dr.  Webbe's  Pope  with 
bis  horse.  My  brother  asked  him,  wnere  h^ 
had  b^en?  He  said,  be  had  been  round  thf 
island  looking  for  bis  master.  1  did  nut  se^ 
Pone,  but  1  beard  this  as  1  was  in  the  chamber  s 
ana  about  ieight  o'clock  the  next  morning,  as  | 
was  standing  at  the  door,  Isaw  a  lUtfe  genUemaf 
coming  up  To  tbe  house.  As  soon  as  { saw  him, 
I  went  into  the  chamber,  and  looked  through 
the  window  at  him ;  and  as  soon  as  he  camf 
up  to  the  steps,  he  called  for  Pope.  Pope  weai 
to  him,  ana  he  ordered  him  to  saddle  the 
horse.*  « 

Sol,  Gen,  Gentlemen  of  the  jury ,  you  observe 
both  these  evidences  say  tbe  boy  rope  declared, 
when  be  came  to'  Bridgwater's,  that  be  was 
looking  for  bis  roaster ;  and  yet,  as  1  desired 
you  to  take  notice  in  the  course  of  Dr.  Webbe'p 
evidence,  the  doctor  himself  declared,  h^ 
neither  sent  out  this  boy,  nor  any  of  his  horses, 
that  nijjht.  What !  did  he  bid  Pope  saddle  the 
horse,  before  be  knew  whether  there  was  n 
horse  there  or  no? — SMoUon.  Yes,  the  mo- 
ment be  came  to  the  steps,  he  called  for  Popis 
and  bade  him  saddle  the  horse. 

Did  he  speak  as  if  he  expected  to.  find  a  borsn 
there?— I  believe  he  did,  bv  'biddipg  Pops 
saddle  the  horse  the  minute  he  came  tothn 
steps. 

rrav  how  was  he  dressed  ?-pHe  had  on  n 
wfaitisn  coat,  a  ulver-Iaced  hat,  and  a  pig-taji 

Look  at  the  priaoner.  Pray,  was  tbe  person* 
you  saw  that  morning,  like  him  r— Yes,  that  is 
the  very  man. 

You  are  sure  it  w.ss  ^he  prisoner  ?— Yes,  I 
am  sure  it  was. him. 

'  What  did  be  do,  after  he  had  ordered  Pope 
to  saddle  the  horse? — As  soon  as  the  horse  was 
saddled,  he  asked  Pope  which  road  he  ahonid 
take,  and  Pope  ahewed  him  the  oigbe^t  way  to 
Pinney's,  where  Dr.  Webbe  lives,  and  be  got 
on  horseback,  aud  rode  away. 

Do  you  know  where  the  prisoner  c»me  from, 
when  ne  came  up  to  your  hoese?— 1  belie%e  he 
oan^e  from  the  Bay,  for  he  c^e  from  that 

way. 

Were  his  clothes  wet  ?— I  did  hot  tyke  notice 
^hat  his  clothes  were  wet,  but  his  shoes  were. 
, .  How  high  up  w'lyi  he  i^ec?— I  onlyobservipd 
Ahal  his  shoes  weie  wet. 
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Haid  he  any  boy  with  biro  witb  a  trnnk  ? — 
No,  be  bad  nobody  at  all  with  him,  that  I  savr , 
bor  no  trnnk. 

Sol,  Gen.  We  have  done  with  this  efidence. 

Jokm  M^Kenl^  swoni. 

Sol.  Gen.  Mr.  M'Keiiley,  i»her^  do  yoa 
life? — M^'Kenley,  I  live  upon  Mr. Spooner'a 
Estate  at  Frigate-Ray. 

Pray  inform  theUoartand  the  Jonr  of  what 
jroa  know  concerning  the  death  or  the  de- 
ceased.— On  Sunday  mornings  the  19lh  of  No- 
▼ember  last,  1  got  up  at  about  four  o'clock,  and 
Went  out  to  give  soine  orders  in  the  plantation, 
and  returtied  in  about  a  quarter  of  an  hour. 
As  soon  as  I  came  in,  I  lay  down  upon  my 
bed  ;  and  presently  after  a  negro  boy  rushed 
into  my  chamber,  and  threw  himself  upon  the 
bed  where  1  was  tying,  and  cried  out,  **  O  Lord, 
master,  make  haste  and  come  down,  formv 
inftster  is  fighfio;;  with  sword  and  pistols,  with 
a  gentleman  that  is  come  from  Nevis."  I  im- 
mediately got  up,  and  asked  him,  who  was  his 
master  f  ffe  answered  me,  Mr.  Matthew  Mills. 
1  then  looked  hard  at  the  boy,  and  knew  him  to 
be  Coomy,  that  always  ran  with  the  deceased. 
The  bov  immediately  got  upon  his  master's 
lorse,  (for  be  had  rode  up)  and  galloped  down 
•s  fast  as  he  could,  and  I  followed  him  on  foot, 
'for  I  thought  I  should  get  down  to  the  Bay 
*sooner,  than  if  I  staid  to  have  my  horse  sad- 
dled. When  I  came  down  to  the  place  just  by 
the  starting-post,  I  found  Coomy  supporting 
'the  deceased  between  bis  legs,  and  the  de- 
ceased's bead  leaning  on  Coomy's  breast.  1 
Tan  immediately  up  (o  him,  and  asked  him  who 
liad  used  him  so,  but  he  made  m6  no  answer :  I 
look  hold  of  bis  hand  at  the  same  time,  and  be 
bad  no  pulse,  f  found  then  that  he  was  stone- 
dead,  but  still  warm,  and  was  but  just  expired. 
I  then  asked  Coomy,  who  it  was  that  had  kilted 
liis  master;  he  told  me  it  was  Mr.  Barbot,and 
'that  if  I  would  go  down  to  the  Bay,  I  might 
■ee  tiimi  for  that  ne  was  just  gone  off  in  a  ca- 
noe. 

Prisoner.  Gentlemen  of  the  jury,  you  will 
-please  to  observe,  that  ^bat  Mr.'  M*lteiiiey  teffs 
you  of  Coomv's  declaration,  is  no  efidence  at 
alt.  Coomy  nimself  cannot  be'  an  evidence  at 
any  rate,  much  less  can  what  he  only  told  ano- 
ther be  evidence. 

BIr.  Frye.  Gentlemen,  this  is  but  hearsay 
evidence,  which  I  appeal  to  the  bench  is  no 
evidence  Iti  any  case,  much  less  where  a  man's 
life  is  ooncenied. 

M*Kenley.  1  immediately  ran  down  to  tbe 
tea- side,  and  saw  a  canoe  with  four  oars  and  a 
paddle,  making  very  fast  from  the  shore. 

Sol.  Gen.  At  what  distance  was  the  canoe 
'from  the  shore,  when  yon  first  saw  it? — 
M* Kenteif.     It  was  sbont  fifty  yards  off. 

Could   vnu  distinguish  the  persous  in  the 

canoif  f — No,  I  could  not  distinguish  who  they 

were.    I  saw  somebody  in  white  sitting  in  the 

.  stern  of  the  canoe,  but  I  could  not  tell  who  it 

'  was.     I  was  in  so  much  confusion,  that  I  did 

not  take  as  much  notice  ai  I  might  have  done. 
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What  clothes  had  the  deceased  on  ? — He 
had  on  his  great  coat  and  bis  gloves. 

What  kind  of  gloves  ? — I  really  cannot  tell 
what  kind  of  glores ;  they  were  of  a  browiiish 
colour. 

Were  they  buff  gfoves?— No,  1  tlnnk  they 
were  not  buff;  but  I  cannot  positiTety  say  wbal 
kind  of  gloves  tbey  were. 

What  situation  were  the  deceased**  pistols 
in  f— His  pistols  were  in  the  bolsters  on  his 
borse. 

Did  yon  examine  his  pistols?— >No,'t  did 
not. 

Was  his  sword  drawn  ? — No,  bis  sword  was 
lying  on  the  ground  at  some  distance  from  him 
in  the  scabbard,  and  the  belt  wrapt  roood  tho 
hilt. 

Mr.  J.  Lo$ack.  What  time  do  yoothidb  it 
would  take  to  go  in  i  canoe  from  rrigale-Bay 
to  tbe  Salt' Ponds  f^M^Keniey.  I  cannot  tell ; 
but  the  canoe  was  rowing  rtry  bard  from  the 
shore. 

SoL  Gen.  Hoir  long  do  yon  think  it  wenU 
takeP  You  may  ^ess  pretty  near  tbe  time. — 
M'Keniey.  1  Mlieve  it  might  take  about  half 
an  hour. 

Pritonerv  Was  the  person  yon  sawjn  white, 
sitting  in  the  stem  or  tbe  canoe,  a  white  man 
or  a  negro  ^^M*Kenley.  I  cannot  tell  wbether 
it  was  a  white  man  or  a  negro. 

SoL  Gen.  Call  William  Johnson.  (Wbo  ap- 
peared:) >     ' 

Pritoner.  May  it  pfease  your  bonoors,  1 
humbly  beg  leaTC  to  oppose  Johnson's  being 
sworn. 

Mt.  President.  Let  us  hear  yonr  objectioni 
to  him. 

Prisoner.    He  b  an  infamons  person. 

Mr.  Fiye.  He  is  so,  for  I  saw  him  pnUicly 
wbipt  at  Moutsenrat  for  petty  laroeny. 

Sol.  Gen,  May  it  please  your  nononis,  if 
the  prisoner  would  invaKdate  tbe  evidence  of 
Johnson,  on  the  score  of  what  Mr.  Frye  al- 
leges, it  is  necessary  that  he  produce  tbe  re- 
cord of  bis  conviction.  Let  him  produce  the 
record. 

Mr.  Frye,  -  I  kneW  nothing  of  tbis  man's 
being  produced  a^  a  witness  till  the  day  before 
yesterday ;  otherwise  I  could  hate  bad  the  re- 
cord, or  an  attested  copy  of  it  now.  Bnt  I 
humbly  apprehend  1  may  be  admitted  to  pro- 
duce witnesses  to  prore  that  be  was  publicly 
whipt  for  petty  larceny,  Ibr  stealing  a  pair  of 
silver  shoe-buckles.  He  is  rendered  an  inb* 
moos  man,  and  ought  not  to  ba  ndtnitltd  as  a 
witness. 

'  Sot,  Gen.  '  f  am  surprized  fo  bear  a  gentle- 
man  of  Mr.  Frye's  standing  and  experience  in 
the  taw,  offer  a  thing  of  this  kind,  when  be 
must  know,  that  lyithiog  but  tbe  record  ef  this 
man's  conviction,  or  an  attested  espy  of  it,  can 
disable  Mm  to  be  a  witness.  It  is  abseluteij 
illegal,  8ir,. to. offer  to  prove  tbe  fact  Mr.  Frye 
speaks  0f  by  witnesses,  who,  he  saym  saw 
Johnson  punished;  oi^  by  any  otber  E«iliiedy 
than  that  vrbicb  I  bi^enMbtiotted,  - 
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Mr.  Fryt.  Safel j  •  we  shsll  btf  allowed  to 
rxaiDine  witnesses  to  the  charncter  of  this  man. 

Sol.  Gen.  Yes,  to  liig  general  character 
ytnk  may  be  allowed  to  ^ive  evidence,  but  not 
to  any  parttcolar  part  of  it ;  and  that  obly  to 
discredit  bis  eridenee,  after  he  baa  given  it : 
but  DO  evidence  of- that  sort  can  disable  him 
from  being  a  witness  at  all. 

Mr.  Frye.  1  did  see  him  publicly  whipf, 
and  1  know  him  to  be  an  infamous  person,  and 
would  not  regard  his  oath  of  a  farthing. 

Mr.  Home.  May  it  please  your  honours,  I 
bumbl^  bcjg  that  Bflr.  Frye  be  not  allowed  to 
•pea k  m  this  manner  of  the  witness.  ]  f  he  had 
intended  to  object  to  this  man,  he  ought  to 
have  ikmeit  legally ;  he  knew  the  method  the 
law  bad  prescribed,  and  ought  to  have  pursued 
it ;  and  I  hope  your  honours  will  not  allow 
him  to  discredit  the  witness,  by  throwing  out 
things  be  cannot  legally  support.  It  is  done 
with  a  design  to  influence  the  jury.  If  Mr. 
Fryeeau  prMuce  any  evidence  to  bis  general 
character,  he  baa  been- told  be  may  do  so ;  but 
that  in  its  proper  place,  and  not  to  prevent  his 
giving  His  evidetoce,  Or  before  he  has  given  it. 

Mr.  JVye.  1  will  produce  witnesses  to  his 
ebanictef ;  but  it  is  strange  f  sba'o't  be  allowed 
to  prove* that  fact  by  vM  voce  witnesses ! 

Mr.  Home.  You  are  not  to  be  allowed  that, 
Mr:  Prjre  y  you  know  it  is  illegal ;  and  1  am 
surprheed  a  gentleman  of  your  knowledge  in 
the  law,  should  insist  on  a  thing  of  this  kind. 
'  Mr.  Frye.  Go  on  then,  Sir,  1  will  by-and- 
bye  produce  witnesees  to  this  man's  ebaraeter. 

•Mr.  Prendeni,  Swear  Jk^hnson.  (Wbicb 
was  done.) 

Sol,  Cen.    Did  yon  come  to  tbb  island  at^ 
any  time  in  or  about  the  month  of  November 
last  7 — Jehnsm.   Ym,  on  Sunday  the  19th  of 
Nl^vember. 

Soh  Gen,  Pray  inform  the  Conrt  and  the 
Jury,  whether  you  saw  the  prisoner  at  the  bar 
on  Sunday  the  19th  of  November  last,  and 
where  it  was  you  saw  him  ?--' Johnson.  I  left 
Mootserrat  on  Saturday  the  18th  of  November 
'  last,  and  came  to  an  anchor  at  the  Salt-Ponds 
at  about  two  o'clock*  the  next  morning,  and  at 
about  four  I  pot  out  of  the  Salt*  Ponds;  and  in 

•  about  two  hours  after,  a  canoe  with  four  oars 
and  asail  phased  by  me.  The  prisoner  was  in 
the  canoe,  he  bad  on  a  white  coat  and  a  laoed 

•  hat,  and  a  dark-coloured  waistcoat. 

Do  you  know  the  prisoner? — ^Yei,  t  have 
-seen  hrai  several  timet  at  NeviSy  and  once  at 
Moutserrat. 

Could  you  see^  from  the  pkca  where  you 
were  when  yon  met  the  <canoe,  all  the  way  be- 
tween Frigate-Bay  and  Nevis  7— Yes. 

And  was  there  any  other  canoe  in  the  chan- 
nel f— No,  there  was  iiene  but  that  which  the 
pris6qer  was  in. 

At  What  distanca^  was  the  eanoe  from  yon, 
when  it  passed  by  f---It  was  about  4&  or  50 
■  yards  o(f.^ 

Where  did  you  think' it  came  frou  f— It 
seemed  coming  fVom*  Frigate- Bay,  aad  was 
standing  for  Net  is.  «        .... 


Are  you  rare  the  prisoner  at  the  bar  was  the 
person  you  saw  in  the  canoe  f-^Yes,  I  am  sure 
be  was  the  person. 

Mr.  Frye.  It  is  very  odd  you  shonld  now 
be  so  positive  it  was  the  prisoner,  when  you 
could  not  positively  swear  to  him  the  very  day 
of  the  murder,  wbeivyou  were  examined  before 
the  coroner's  inquest.  We  shall  produce  a* 
witness  by-and>bye  to  prove  that  you  were  not 
then  so  positive.  » 

Sol.  Gen.  Sine*  this  has  been  thrown  out, 
I  beg  leave  to  ask  the  vritness  another  question.' 
Pray,  did  you  see  the  prisoner  at  any  time  be^ 
tween  your  examination  before  the  coroner,  and 
this  dav  ? — Johnum.  Yes,  I  saw  him  in  gaol ; 
and  when  1  saw  bim  there,  I  was  satisfied  he 
was  the  man  that  I  had  seen  in  the  canoe  the 
morning  I  was  censing  from  the  Salt-Ponds. 

Sol.  Gen,  However,  to  make  this  matter  still 
plainer,  we  shall  call  a  gentleman  of  character, 
who  will  inform  the  Court  and  Jury,  that  this 
witness  declared  his  seeing  the  prisooer  at  the 
time  and  place  he  has  now  sworn  he  did,  be- 
fore be  bad  received  any  intimation,  or  had  it 
at  all  anggeated  to  him,  that  the  priaontr  was 
then  there.    Call  Tbomu  Wilson,  esq,- 

*  • 

Thomfu  Wihon^  esq.  sworn. 

Sol.  Gen.  Mr.  Wilson,  will  you  please  la 
give  the  Court  and  the  Jnriit^an  account  of  your 
seeing  Johnson  on  the  19tn  of  November  last, 
and  wl^t  passed  between  you  ^^^WiUbn.  On 
Simday  the  19th  of  November  laat,  in  the 
morning,  on  hearing  that  the  deceaaed  was 
killed,  I  went  down  to  Mr.  Collioun's,  to  en* 
quire  further  of  tbe  n>atter.  I  staid  there 
about  half  an  hour,  and  at  my  return  home  I 
found  tbia  witness,  Johnson,  waiting  for  ma 
with  a  letter,  which  he  had  just  brought  from 
Mr.  Misset  of  Montserrat  He  told  me,  that 
Mr.  Misset  bad  hired  bim  on  puipoae  to  bring 
me  that  letter,  and  that  if  I  did  not  dispatoh 
him  by  twelve  o'clock,  Mr.  Misset  was  to.  pay 
him  so  much  an  hour  afWr  that  tinoe.  1  then 
said  to  him.  There  has  been  murder  committed 
liere.  He  asked  me.  What  murder?  I  told 
him,  that  a  gentleman  of  this  ialand,  one  Mr. 
Mills,  was  killeil,  and  it  was  supposed  by  Mr. 
Barbot.  Barbotl  said  be,  why  I  nset  him 
going  in  a  canoe  to  Nevis  this  morning.  Da 
you  know  him  then  ?  said  1.  Yes,  said  he, 
I  have  known  him  above  *  eighteen  months. 
1  thooght  this  ao  material  a  circumstance, 
that  I  immediately  aoqoainted  Mr.  Colboan 
of  it. 

Sol.  Gen.  Tbe  Court  and  Jorjr  will  take 
especial  notice  of  Mr.  Wilson's  evidence,  be- 
cause it  will  stand  for  an  answer  to  tbe  oljee- 
tKNi  that  will  be  made  to  Johnaon'a  evidence, 
from  what  they  insinuate  of  tbe  badness  of  bis 
character;  which  in  this  case  must  be  wholly 
out  of  the  question,  seeing  tbe  first  information 
he  gave  was  before  tliere  is  tbe  least  probabv* 
lity  he  copld  have  bad  it  suggested  to  him. 

Jasper  Thomas  sworn. 

Sd,  Gen.   fny  infono^  the  Court  .and  tbe 
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Jurv.  wMbcr  ywi  law  the  yritOBor  mi  Ibe 
191b  of  Nof«viber  l«j«k»  and  wbore  you  wv 
him. — Thomat,  Oo  Sunday  moroiog,  the  lOtb 
•f  MovMnbcr  l«ft,  1  saw  a  ca^oe  iao4  nnder 
th«  manobioMal  tr«e«,  jiut  under  Lowland- 
Cbiareh :  it  waa  Mr.  Crilibe'a  canoe :  Mr.  Hul- 
hord'a  Peter  and  Mr.  Deferade'e  Joe  were  in  it, 
ind  the  prisoner  jnmped  out  of  the  oanoe  the 
iMlanl  it  firqok  the  ahore.  SehadonaailTev- 
laoed  bat,  and  a  whitish  coat. 

What  time  in  the  raornng^  was  it  that  he 
lamled  r-«-Jt  was  between  six  and  seteo  in  the 
■Mrning. 

Did  any  body  come  ,out  of  the  oonoe  with 
the  prisoner  ?— There  wes  e  little  yellow  aeRro 
boy,  with  a  little  red  trunk  on  bi^  he«d»  tSiat 
jumped  out  of  the  eanoe  at  the  SMoe  time  that 
the  prisoner  did,  and  went  towards  the  town. 

Did  you  see  the  canoe 'at  any  distance  be- 
fore it  landed  ?-~I  «aw  it  above  iilieHi  hundred 
-yards  off  hefipne  it  landed.  It  was  uqder  sail, 
and  tbegF  did  aot  strUc^sail  till  the  oanoe  struck 
ibejmuMl. 

Where  did  you  think  the  esnoe  eame  firomf 
—It  sf  emed  to  me  to.  be  oeming  from  Ike  Salt- 
Ponds.. 

Are  yon  sure  it  was  the  prisoner  at  the  bar 
you  saw  land  out  of  the  canoe  f — Yes,  I  am 
•are  it  ^as  himt  lor  I  kaow  bi«i  very  well. 

Do  you  knowwhecehe  went  to  wben  he 
landed  ?— No;  I  caonot  tell  where  he  went  to. 

John  Thomas  sworn. 

SoL  Gen.  Do  yan  reoMmber  whisn  it  was 
¥QU  heard  the.  deceased  was  killed  f'-Thamai, 
xe^,  it  was  an  Sunday  the  ISth  of  November 
lastlbat  Ihttirdit. 

Did  you  see  the  prisoner  at  the  bar  that  day  ? 
•••-Yea: 

Than  give  the  Cojirt  and  the  Jury  an  account 
fvha^e^  and  at  what  time,  you  saw  him.-^It 
vas  on  fittoday  morniagt  Uie  19th  of  No- 
vember bst,  the  day  that  I  beard  tlie  dec^Med 
STAS  killeil.  I  was  with  my  father  Jasper  Tho- 
mas, and .  I  saw  a  oanoe  at  a  distance  under 
■ail,  that  seemed  to  be  coming  from  St.  Kitl'a; 
)  and  I  said  to  my  father,  I  beiieved  there  were 
^me  fit.  &itt's  people  oomiiig  up ;  and  soon 
afler  the  ncaooe  came  ashore,  and  Mr.  Hul- 
invd's  Peter  and  Mr.  Devarade's  Joe  wene  in 
it ;  and  I  saw  a  little  man,  very  like  the  pri- 
soner, jump^ul  of  thacaooe,  and  mn  up  the 
«bank.  jfie  had  on  a  ailver-iafied  hal  and  .a 
ilong4ail  wig,  a  whitiafai  eoat,  and  a  brawnilb 
'     waistcoat. 

Was  k  the  pritoaer  at  the  ktur  that  ffifik  saw  f 
.'*.-*I  do  believe  it  .wasihim,  foribe.peiaoD  I  saw 
•vas  very  like  htm. 

Dal  «iy  l^f  land  aat  of  the  canoe  besides 
tile  pnseaerr-*^The»  was  a  little  yellesvish 
negra  bey,  with  a  amall  xed  trunk  ofi.hb  head, 
tifaat,ju«fpd  AUA  jof  the  oanae  at  the  saaw 
itidie  tM  fMon^  did,  aad  veaa  towards  toira. 

Wiattime  in  the  aMoihig  waait  that  Ihe 
prisoner  hinded  out  of  th^  canoed — It  was  be* 
tween  six  aiid  seven  in  the  momiifg. 
!  '  Did  yjttuobastfe  whidi  way  ha.veotuafler 


heluideaf— Ns>»  I  did  nat  tal»  aviiar  w|iicb 
way  he  went. 

Wkite  sworn. 


Sok  Gen*  Do  you  know  the  pnaapar.al  tUa 
bar?— IfAii^  Yes,  1  know  him  very  well. 

Do  you  live  at  N^yis?— No,  but  1  have 
been  working  there  for  above  a  twelveaaoath. 

When  waa  it  you  first  heard  d^  report  of 
the  deceased  beiaff  killed  ?— I  heard  it  on  Sua* 
day  the  19th  of  mvember  last. 

Did  you  see  the  prisoner  thst  day  ?— Yes,  f 
wias  at  work  at  Mr.  Woodley's  est^  at  Nevip 
that  Tery  UMMraiagt  and  I  leaked  towards  the 
common  road,  and  saw  a  little  man  that  I  took 
for  the  prisoner.  He  was  walking  up  tba  itMid 
that  leade  to  Bridgwa/ker's  estate. 

Pray,  does  that  road  lead  to  any  other 
estate  or  houpe  besides  Bridgwaler'/i  P-rVes,  it 
leads  lo  Mr.  Huggias's. 

pid  you  see  where  the  prisoner  caina  from  T 
—No,  but  I  believe  he  came  from  fhe  Bav. 

How  was  he  dressed? — He  bad  an  a  laced 
bat,  and  a  brpwo  coat. 

A  brown  coat?  You  must  .be  iiiwtake|i 
surely  ?— No,  I  am  pot;  it  waa  a.br(|«fD^oat. 

Do  yon  see  aay  coat  bare  vkjoo^n  that  ia 
like  i(  r  Look  altaui,  and  see  if  vou  caD't  fin(i 
same  coal  that  ntseiubles  it  ip  colam'fr-lt  was 
like  this  cf  at*  I  Ihiok  (shewing  a  bcovva  coat). 

Sol,  G,  He  may  be  mistakan  in  t^e  aalaur  of 
the  ooat^ .  If  he  swcafu  ^  the  idaatity  of  tl«e 
|en90|i,itissuiQcieqt  Onoe  mora  let  ma  ask 
yau  an  your  oath,  aca  you  puiie  it  waa  the  p*^ 
soufer  at  the  ha^.  that.yau  .^aw  ?**-¥«99 1  aut 
sure  it  was  him. 

Mr.  Edward 'Bridgwater  sworn. 

SoL  G&i^,  ^u  BridflrwatBr,.pray  iafbrwi  the 
Court  and  the  Jury,  whether  you  ^aw  the  pii- 
aoner  on  the  19th  of  Nopraiub^ilast,  a^d  where 
you  saw  bim^*— -Briflgr^^^/cr.  Qa  t^  ip^h  af 
November  hist,  betwaen  nine  apd  ten  in  the 
morning,  1  aaw  the  prisaiier  ^diqg  ovar  Graff's 
Gtttt,  the  oearept  way  to  Dr.  ,Webbe's.  He 
met  Js^oob  Sauaders,  and  thf^  stapt  and  spoke 
togeth^,  aad  that  gave  me  au  oppavtuaity  of 
comiiiff  pretty  jiear  hi«i|  aud  I.  U^tk  noiiea 
that  the  prisoner  i^m  on  a  haraa  of  JH* 
Webhe's;  it  wi^.aspncel  horsa,  with  a  white 
iw»,  jDtbe  afternoou  of;tba.Mma,day  I  weat 
to  Mr.  Johu  SymBAonds's ;  whila  l.was  tbeTe» 
Dr.  Wabbe  xame  in,  and  preseptfy  aCter  Mr. 
Sywmoads  rjenpoif/^d  a  letiar>  Ihai  ,fave  am  aa- 

count  of  the  prisoner's  having  kdlad  the  df - 
ceased*  AssaanaaMr.  Svuuupadaqieoilaoed 
it>  Dr.  Wabha  aaid,  that  tba  pd^aar  bad  lau 
at  bis  houea  the  aif^  bafara. 

Did  yaa  iietaeif a  .aav  ateratiao  ija   Dr. 

WabbOf  auMr4S|yaMA9m{ft!ai)Miiitipiiuig  what 

had   happened?— Yes,  he  chaogad   uaoMa- 

.  aaaca,  and  aasaiad|i  thought,  a^goaplML^Mn- 

i)i9adj  and  Mr.  )^9iaMp<^  awd -hias,.  if  ha 

had  seen  the   prisoner  that  moralpgf   Dr. 

•ICebha  apawaiwi,  sllutilia  .had  ^oi  .awn  the 

pfisaiiar«inu#^wAm*laJM  tha-aigbthaAre 

at  htf  hausa;  at  which  Ir.aWWBfiJi 
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4cbI  ^  MtrjMke,  tnd  said,  that  I  bad  seen  liitfi 
thai  morning  ridings  toirarda  Dr.  Webbe's  boaae 
mi  a  lione  which  i  was  sore  belooffed  to  Dr. 
Webbe. 

Did  Dr.  Wsbbe  voBke  you  any  answer  to 
this  ? — I  do  not  remember  that  he  did ;  bot  in 
•bout  fife  or  six  mistttea  after  he  went  away, 
and  aaid  he  was  going  op  towards  the  moon* 
tain. 

John  Cribbe  sworn. 

8oi,  Gen.  Pray  inform  the  Gomi  and  the 
Jury,  whether  the  prisoner  hired  a  canoe  of 
you,  and  when  it  was.— Cri^Ae.  It  was  the  Fri- 
day befbue  I  heard  the  deceased  was  killed. 
The  prisoner  hired  my  canoe  to  carry  some 
letters  to  8t.  Kitt's,  and  the  cliuoe  retnmed  the 
next  day  in  the  afternoon. 

Did  the  prisoner  hire  the  canoe  anin  of  you 
the  day  she  returned  ?— No,  the  day  she  re- 
turned, the  negroes  that  betoliff  to  her  took  her 
to  go  a  fishing,  as  I  understood ;  and  I  did  not 
aee  them  again  till  about  eight  o'ch)ck  on  Sun- 
day morniug,  which  was  the  day  I  h^rd  the 
deceased  was  killed.  I  went  to  Peter,  and 
asked  him,  What  luck?  fori  imagmed  they 
had  been  fishing:  He  auswered  me.  Poor 
lock !  and  looked  ? ery  thoughtful  and  melan- 
choly, and  aaid,  he  was  troUbM .  I  asked  him^ 
what  was  the  matter?  He  told  me,  he  had 
been  at  St.  Kilt*^  with  Mr.  Barbof,  who,  he 
was  afraid,  had  done  a  great  deal  of  mischief, 
for  he  believed  he  had  killed  Mr.  Mills. 

Prisoner,  Gentlemen  of  thejnry,  pray  don't 
be  influenced  by  thi^i  part  of  the  evidence. 
This  is  the  same  whh  what  M'Kenley  swore  Of 
Coomy's  declaration ;  but  neither  one  or  other 
of  them,  as  being  only  hearsay  evidence,  aud 
that  of  slaves  too,  ought  to  affect  me. 

Mr.  Frye.  Nay,  indeed,  the  evidence  ought 
not  to  have  been  given:  Surely, no  hearsay 
can  be  evidence.  Nothing  is  mure  indisputa- 
ble than  that. 

Soi.  Gen.  In  this  case  it  is  very  material  evi- 
dence ;  bot  of  that  by  and  bye :  We  won't  in- 
terrupt the  course  of  evidence ;  but  observe 
upon  it  in  a  more  proper  place.  At  what 
o'clock  in  the  momiog  waait  that  you  had  this 
discourse  with  Peter?— Crt&6e.  It  was  about 
ten  o'clock. 

Had  you  then  heard  it  reported  that  the  de- 
ceased was  killed  P— No,  I  had  not  heard  it, 
'till  Peter  told  me  of  it. 

He  was  the  first  person  yoo  heard  ft  from? 
— Yes,  he  was  the  first  that  told  me  of  it. 

Sol.  Gen.  We  will  'bring  a  witness  to  prove 
Peter  coold  not  have  heard  the  report  of  itie 
mnrder  at  the  time  this  witness  says  ne  told  him 
of  it ;  for  we  shall  shew  that  the  person  who  car- 
ried the  first  news  of  th6  murder  to  Nevis  did  not 
arrive  there,  'till  at  least  an  hour  after  Cribbe 
had  the  conversation  he  haa  related  with  Peter. 

7%oma$  Qiiifi  sworn. 

Sol.  Gen.  Mr.  Quin,  at  what  o'clock  did  yoo 
Arrive  at  Nevis,  the  day  yoo  were  sent  up  io 
pursuit  of  the  prisoner  at  the  bar?— Qui'n.  It 
iror  jdiaoi  elet  an  o'doeki  Sir. 
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When  you  arriv\ed  at  Nevis,  did  vno  report 
publicly  that  the  deceased  was  killed  ?^No,  I 
did  notaay  a  word  of  itio  any  body  but  the 
gentleman  I  carried  the  letters  to  hom  Mr. 
ColhooD. 

Was  it  known  at  Nevis,  befare  yon  arriveil 
Ihera,  that  the  deoeasad  was  killed  ?~No,  1  am 
sure  it  was  not,  or  I  should  have  beard  of  it 
I  am  sore  I  was  the  first  that  carried  the  news 
of  it,  for  I  did  not  stop  or  stay  any  ft  here  but 
went  6ff  the  minnle  Mr.  Colhoun  gave  toe  the 
letttn,  Mid  ttaiie  the  best  of  my  oay  op. 

Mrs.  Francei  Daient  sworn. 

iSo^  Gen.  Madam,  will  yoo  please  to  giva 
the  €o»rt  and  the  Jury  an  aocoont  of  w*hat 
you  koow  oonceming  the  prisoner's  taking 
away  «  case  of  pislMs  from  your  boose?— 
Datent.  Upon  hearing  that  the  Magastne  waa 
broke  open  open  Sunihiy  oight,  the  19th  of 
November  last,  I  ordered  all  the  arms  in  the 
boose  to  be  searched  lor,  to  aee  that  there  were 
none  missing ;  and  upon  missing  a  pair  of  pie- 
tols,  I  ordered  the  boy  lo  lol»k  on  the  beam  for 
theoi,  wbtte  I  had  dureoted  him  to  pot  tbem» 
Re  looked,  and  could  find  but  one  pair :  I  thea 
grew  very  uneasy,  and  sent  to  desire  Dr. 
Webbe  to  come  over  to  me.  He  did  ao  the 
next  morning,  and  I  told  him  I  was  very 
oneasy ;  that  I  misaed  a  pair  of  pistoU,  and 
asked  him,  if  he  knew  where  they  were  ?  He 
told  me,  that  he  knew  nothing  of  thera.  I 
begged  of  him  theo  to  help  me  to  aearch  for 
them.  Accordingly  be  went  into  the  ahop  with 
me,  and  searched  there,  but  coold  not  fiiiMl 
them.  From  thenoewe  went  into  the  chamber^ 
and  the  doctor  kioked  onder  the  bed  and  foond 
the  pistols. 

Mr.  Home.  What  vraa  it  that  Induced  yoa 
to  look  for  the  piatols  ?— Dasenf.  Hearing  the 
Magazine  waa  broke  open,  and  the  accideat 
that  had  happened  to  Mr.  Mills  together,  made 
flse  think  of  looking  for  them.  I  was  very 
uneasy  about  it,  for  1  had  heard  that  the  pri* 
aoner  and  Dr.  Webbe  look  dowo  the  pistola  in 
my  absence,  while  I  waa  at  my  motiier's,  to 
fire  out  of. 

Did  you  see  a  red  trunk  belonging  to  the  pri« 
sooer,  in  the  mmwbere  the  pistols  were  found  t 
—Yes,  there  was  a  small  red  trunk  that  be* 
longed  to  the  prisoner. 

Did  you  ever  desire  the  prisoner  to  leavo 
your  house? — Yes;  the  Thursday  before  this 
accident  happened,  I  desired  him  to  come  to 
my  house  no  more,  for  some  prudential  rea- 
sons I  had. 

Did  this  put  an  end  to  his  visits  ? — Yea,  lie 
oame  to  my  boose  no  more ;  but  he  sent  to 
borrow  a  horse  of  me  the  day  before  the  murder, 
which  I  refoaed  to  lead  him ;  nor  I  knew  no- 
thing of  his  trunk  being  at  my  boose  'till  the 
Moimy  after  the  accident,  that  Judge  Herbert 
came  to  my  bouse,  and  demanded  the.trunk,  and 
it  waa  opened  before  him. 

Were  'yoo  present  wheO  the  tronk  was 
dpened  ? — Yes,  Sir. 

What  was  in  it,  pray  ?-^  saw  aothiaig  in  it 
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bat  a  brown  waistcoat,  abd  a  pair  of  black 
breeches. 

Did  they  beUmg  to  the  prisoiier? — ^Yes,  I 
belie? e  they  did. 

Is  this  the  prisoner's  trunk,  and  are  these  the 
clothes  [the  prisoner's  traok  and  clothes  shewn 
her]  yon  saw  taken  out  of  that  trunk  P*-Yc8, 1 
bdiere  they  are. 

Jot^h  Herbert^  esq.  sworn. 

Herbert,  On  hearioff  the  deceased  was 
killed  by  the  prisoner 'with  a  pair  of  James  Da- 
sent's  pistols,  I  went,  the  day  after  the  murder, 
to  Mrs.  Daseol's,  to  inquire  for  them.  When 
1  came  there,  I  saw  a  small  red  trunk,  which 
being  opened,  I  found  a  pair  of  black  breecha 
and  a  brown  waistcoat  in  it,  which  were  wet 
I  touched  the  waistcoat  with  my  tongue,  and 
found  it  salt,  from  which  I  concluded  it  must 
kave  been  wet  with  salt-water.  These  pistols 
[pistols  shewn  him,]  which  Mrs.  Dasent  had 
missed,  were  shewn  to  me  at  the  same  time; 
and  I  was  informed  by  some  of  the  negroes, 
that  they  believed  the  prisoner's  boy  had 
brought  the  pistols  to  Mrs.  Dasent's  pnvately 
in  his  clothes. 

Sol,  Gen,  Is  this  the  trunk,  and  are  these  the 
clothes,  you  saw  at  Mrs.  Dasent's  [the  trunk 
and  clothes  shewn  him]  the  day  alter  the  mur- 
der ? — Herbert.  Yes,  they  are. 

Dr.  Hamilton  and  Mr.  Edwardt  sworn. 

Mr.  Home,  Dr.  Hamilton,  you  wero  sent 
for,  I  think,  to  inspect  the  body  of  the  deceased  f 
— Dr.  Hamilton,  Yes,  Sir,  I  was  sent  tor  on 
Sunday  the  19th  of  last  Norember  by  the 
coroner,  to  view  the  body  of  the  deceased. 
When  I  came  to  Mr.  Colhoun's,  where  the 
body  lay,  I  found  that  the  deceased  bad  re- 
eeif  ed  a  wound  on  the  right  side,  which  must 
ba?e  been  given  him  by  a  ball  out  of  some  fire> 
arm. 

Whereabout  on  the  right  side? — f  cannot 
describe  it  better  than  thus ;  by  drawing  a 
straight  line  directly  from  the  pap  tour  inches 
downwards,  and  then  carrying  it  four  inches 
towards  the  back.  In  that  place  wm  the 
wound.' 

Sir,  will  you  please  to  put  your  finger  on  the 
place,  as  near,  as  you  can  guess,  where  tlie 
wound  was  received  ?— >lt  was  just  here  [plac* 
ittg  bis  finger  on  his  own  side]. 

Now,  iro  on.  Sir,  if  you  please.— I  then,  with 
the  assistance  of  my  son,  Mr.  Edwards,  opened 
the  body,  and  found  that  the  ball  had  entered 
between  the  two  last  false  ribs,  and  splintered 
one  of  them,  and  had  penetrated  the  body 
obliquely  from  the  right  to  the  left  side,  and 
bad  wounded  the  fore  part  of  the  liver  on  4he 
left  side.  I  fonnd  too,  that  in  passing  it  had 
wounded  a  large  blood-vessel. 

Do  you  thmk  the  deceased  \pald  have  re- 
ceived that  wound  if  he  had  been  standing  in  a 
posture  of  defence? — No,  1  think  hecould  not ; 
for  the  situation  of  the  wound  was  such,  that 
had  he  been  in  a  posture  of  defence,  he  could 
abt  have  feodved  it  ia  that  place :  And  iiom 
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the  course  the  ball  took  (which  was  towards  the 
tbro  part  of  tlie  left  side  of  the  body)  it  is  evi- 
dent, 1  think,  that  the  deceased  could  not  have 
been  in  a  posture  of  defence. 

Do  you  think  that  that  wound  was  the  eaose 
of  his  death  ? — Yes,  I  am  certain  it  was. 

Did  yon  find  the  bail?--No,  1  searched  for 
it,  but  coulA  not  find  it.  I  believe  it  had  follea 
into  the  abdomen,  which  was  so  fiill  of  blood, 
that  there  was  no  possibility  of  finding  the  ball, 
noless  we  had  tak«*n  out  all  the  bowels  ;  and  it 
was  so  late,  that  the  jury,  satisfied  on  my  re- 
port that  the  wound  most  have  been  given  by  a 
ball  discharged  from  some  fire-arm,  and  that  it 
was  the  cause  of  the  deceased's  death,  did  not 
think  it  necessary  to  look  any  forther  for  the 

Mr.  Ifoms.  Mr.  Edwards,  you  assisted  Dr. 
Hamilton  in  'opening  the  body  of  the  deceased ; 
can  you  give  the  Court  any  farther  informa- 
tion of  the  nature  of  the  wound  than  what  the 
doctor  has  already  related  ?*-JSrfa7ar<<f.  No, 
Sir,  I  jcwh  say  no  more  than  what  Dr.  Hamiiioa 
has  already  related. 

Mr.  Walter  Pringle  and  Mr.  Samuel  Boker 

sworn. 

Sol.  Gen,  Mr.  Pringle,  Pray  give  the  Court 
and  the  Jury  an  account  of  the  situation  you 
found  the  deceased's  pistols  in  the  morning  ha 
wss  killed. 

Pringle,  On  Sunday  morning,  the  19th  of 
November  last,  I  heard  the  deceased  was  killed 
at  Frigate -Bay,  and  that  his  body  was  brought 
to  Mr.  Colhoun's,  where  I  went  to  see  it.  As 
soon  as  1  came  into  the  room,  I  asked  for  the 
deceased's  pistols,  and  somebody  (1  really  do 
not  recollect  who  it  was)  brought  them  to  me. 
They  were  a  small  pair  of  screw -barrel  pistols, 
with  a  brown  wooden  flat  handle  [the  pistols 
shewn  him.]  These  are  the  pistols.  1  un- 
screwed one  of  them,  and  found  a  ball  stickin|^ 
in  the  barrel.  1  looked  into  the  diamber,  and 
could  find  no  powder  in  iL  I  smelt  it,  and  it 
did  not  appear  to  me  by  the  smell  that  it  had 
been  lately  fired  out  of.  Then  f  examined  the 
screws  and  the  cock  very  carefully,  and  cootd 
not  perceive  that  any  part  of  them  were  the 
least  tinged  with  powder.  I  then  unscrewed 
the  other  pistol,  and  examined  it  iu  the  same 
manner  I  had  done  the  Hrn^i  but  I  found  dq 
ball  in  it,  nor  any  tlie  least  sign  of  powder  either 
in  it  or  about  it,  except  about  two  grains,  which 
I  imsff  ine  had  been  *  bruised  by  the  hammar  ; 
but  1  flunk,  if  the  pistols  had  been  fired  out  of 
lately,  there  would  have  been  a  stain  of  burnt 
powder  \ei\  about  the  cock,  which  always  re- 
mains after  any  fire-arm  is  discharged;  and 
there  was  do  such  slain  on  either  of  these  pis- 
tols. After  1  had  done  with  the  pistols,  I  exa- 
mined the  deceased's  clothes,  and  found  upon 
the  right  flap  of  his  coat  a  stain  of  dry  powder^ 
and  the  same  upon  the  inside  of  bis  great  ooat, 
on  the  right  aide. 

Baker,  1.  was  at  Mr.  Colhoun's  on  Snaday 
the  19ih.  of  November  last,  the  mernuiji^  thai 
the  deceased  was  kiUed,  and  upon  eoqjWiig  {w 


1281X 


for  Murder  M 


Lhe  deoMMd's  piitol«»  they  were  broqchtto  one. 
rbese  are  the  pistols :  they  were  hauT-oocked. 
E  unscrewed  one  of  them,  and  ezamiDed  it  r^ry 
carefallyy  and  there  was  neither  powder  nor 
ball  in  it,  ner  any  where  about  it,  except  abont 
two  mtns  of  powdery  which  seemed  to  have 
beeo  hruised  by  the  hammer.  I  unscrewed  the 
other,  and  examined  it  in  the  same  manner, 
and  found  a  ball  sticking  in  the  barrel,  but  no 
powder  at  all  either  in  the  chamber,  or  any 
where  else  about  it,  and  there  was  not  (he  Itsast 
setain  of  burttt  powder  either  about  the  cock,  or 
any  where  else  i  for  I  put  my  little  fic^r  into 
the  barrel,  and  there  came  off  upon  ipy  finij^ 
a  yelbwisk  rusty  dirt ;  whemas  if  the  pistols 
had  been  fifed  out  of,  there  would  i^ave  tpe- 
noained  in  the  barrel  a  black  naoisture,  wbich 
would  hare  come  off  on  my  finger;  from  all 
which  cbo0metajices  I  am  oonripced  the 
pistols  had  not  been  fired  out  of.  Aher  I  liad 
done  with  the  pistols,  I  ^XMniuedlhedenpased's 
clothes ;  and  the  right  flap  of  his  coat,  and  the 
insode  of  his  great  coat,  were  stained  with  dry 
powder,  as  Blr.  Priogle  has  related, 

Mr.  JETorae.  I  desire  Judge  Herbert  msy  be 
called  egain. 

Judge  Herbert  was  eaned,and  appeared. 

Mr.  Home,  Will  you  please,  Sir,  to  fire  the 
Court  and  the  Jury  an  account'  of.  what  you 
fiNUid  in  the  pockets  of  the  deceased  ?— vEier- 
berU  The  eiorning  that  the  body  of  the  4e- 
ceaeed  was  brought  to  |Ar.  ColboMu's,  I  was 
there;  and  a  little  n'hiie  after  the  body  was 
laid  down,  I  searched  the  deceased's  pockets, 
andi^Dd  in  his  breeches  pockets  three  buUfts. 

Sol.  Gen,  May  jt  please  your  honours,  we 
shall  call  no  more  witnesses,  unless  the  prisoner 
makes  it  neosaeary  by  his  defence ;  but  ^all 
r«6t  the  Chaise  here. 

Mr.  President.  Mr.  Barbot,  now  is  the  time 
to  make  your  Defence.  The  king's  counsel 
will  call  ne  more  witnesses  till  they  hear  what 
jnn  haVe  to  say. 

Fri»ner,  May  it  please  your  honours,  and 
you  gentlemen  of  the  jury ;  noiW  that  the 
c:ounwl  for  tbe43rowa  have  gone  through  their 
eridence,  auoh  jm  it  is,  and  fiaiahed  their 
ChaiYpe,.  I  9m  to  heg  your  serious  at^aiioa, 
while  I  speak  to  you  in  my  Defence. 

To  y«U|  gentlemen  of  the  jurr,.!  shall  citiefiy 
address  myself.  You,  gendemen,  are  my 
principal  judges  on  tliis  unhappy  occasion ; 
judges,  which  the  wisdom  of  our  ancestors  has 
proTided  for  e?ery  British  subject,  who  is,  or 
ehall  be,  accused ;  lest  the  torrent  of  power 
aftiould  at'  Any  tinre  preTail  over  justice,  aud 
malice  and  iU-will  should  h^re  and  oppres!^ 
the  innocent.  It  is  now,  gentlemen,  1  have 
reason  to  think  myself  fortunate.  I  am  by 
birth  an  Englishman,  and  thereby,  notwith- 
standing the  implacable'  resentment  of  my 
powerful  prosecutors,  i  cannot  he  denied  the 
privilege  of  ha? iug.  .twelve,  hpnest^men  to  ac- 
quit me  of  the  cnme  laid  to  my  dbarge :  for 
acguk  aie  you  mNpt»  if  J*u^  as  1  ai|i  au^  jou 
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will,  genni  ymnmiwm  accordiog  lo  the  evi- 
dence; sin^,  notwithstanding  we  colouringa 
which  the  gentlemen  for  the  crown  have  given 
to  what  they  have  produced  as  such,  there 
cannot,  even  upon  the  footing  on  which  it  now 
stands,  be  more  reason  to  adjudge  me  guilty^ 
than  any  of  you,  gentlemen,  who  are  now  tQ 
pass  upon  me  on  my  life  or  death. 

Gentlemen,  could  I  lay  open  my  heart  to 
ou,  and  majke  the  sentiments  of  my  soul  visi* 
^le  to  your  eyes,  you  would  there  see  the  mosi 
lively  sorrow  for  the  decease  of  the  worthj 
genUeman,  ibr  whose  death  1  stend  here  ac- 
cused. I  truly  revere  hi^  memory.  He  was. 
I  doubt  not,  w  that  the  fpentlemen  concerned 
against  me  have  seid  of  him.  But  while  I  la* 
meat  his  untimely  end,  1  ps^mot  accuse  mvself 
fiur  bis  death.  Wuuhl  the  depriving  me  of  life, 
on  rumour  end  surmise,  make  atonement  fo^ 
the  loss  the  world  has  sustained  in  him  ?  Surelj 
no*  4nd  Iherafiire,  as  this  preeecution  has  beeii 
b^un  and  carried  on  against  me,  not  only  with 
all  imaginable. bent,  but  every  art  has  beev 
used  to  dcjprif  a  me  of  existence,  I  must,  1  will 
stand  up  in  support  of  it,  and,  by  preserving 
my  Hfe,  therel^y  pave  the  wa^  for  vindicating 
my  injured  character,  and  depriving  my  prose^ 
enters  of  theaatisfaction  of  tnumphmg  over  mj 
misfortunes. 

Gentlemen,  was  I  not  afraid  I  should  tiike 
Wft  toe  much  of  your  time,  I  could  give  a  detail 
or  impositieus  and  hardships  that  would  ahock 
you }  lhe  chief  end  of  which  wu  to  deprive  me 
of  the  opportunities  and  means  of  making  % 
fikir  and  just  de&nce.  My  friends,  gentleodeOp 
have  been  spiriled  from  me ;  they  have  been 
threatened,  if  they  should  dare  to  come  near 
<ne ;  spies  have  been  placed  round  the  gaol,  to 
see  if  J  w«s  continually  in  irons  or  no ;  and  if 
at  any  time  (  was  taken  out  to  dress,  Mr. 
Thompson  the  nMrahal  has  been  harassed  an^ 
reprimanded  far  giving  me  too  much  indul- 
gence. I  have  been  l^pt  in  total  ignorance  of 
all  which  I  nqght  to  hi^e  known ;  and  till  thip 
day,  I  was  not  made  ao%uainted  with  the  per- 
sons who  w^e  to  be  produced  as  evidencf 
figainst  me,  much  less  with  the  purport  of  what 
they  were  toawear,  lest  1  m^ht  have  provided 
the  means  of  invalidating  any  of  their  tesdr 
piony.  I  have  been  deprived  nf  the  privilc;gf 
of  writing  privatoly  to  auch  imxsods  as  1  had 
husiness  witn ;  even  Mr.  Cooke  my  soJioitor 
nerer  approached  we  without  a  witness  (in- 
tended at  least)  to  our  conversations ;  and  the 
whole  island  has  been  made  acquainted  with 
the  contents  of  a  private  letter  I  received  froo^ 
fny  father,  on  vi^hich  some. very  iogf  nious  oum- 
menla  have  been  made,  with  .ao  ioteot,  |  sup- 
pose, to  raise  a  Mpuhu*  odium  against  ine,  an)l 
to  make  you  tnink,  gentlemen,  the  Ufje  of  ^ 
villain,  such  iss  I  have  been  repreeeoied  to  bc^ 
IBM  f^ol  worth 'y4>ur  carp,  and  thni  you  ongh^ 
Pf^  the  «lig|it^9t,  surmise,  coutleuin  tiie  t^ 
death,  if  not  tor  the  qcime  WUerewiih  |  am  ac- 
cused, yet  for  |he  general  disrepute  1  luigh^ 
ao%uifoe  by  the  success  of  these  k^^'^l  eudeaf 
jHNiff  to  vOify  my  r^Mta^o, .  .  .       ^ 
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'  7^0  wonder  theo,  gtntlemeD,  if  that  appetri 
thus  clouded.  But  I  have  such  confidence) 
ffeDtltrinen  of  the  jury,  in  your  honour  and 
integrity,  that  1  am  assured  you  will  not  be 
mfloenced  by  any -of  these  artifices.  Yonr 
breasts,  I  doubt  not,  are  divested  of  all  preju- 
dice.  I  therefore  promise  myself  you  will  at* 
tend  calmly  and  delilierately  to  me,  while  I 
make  some  observations  on  the  evidence  you 
have  heard  delivered  to  you,  and  answer  the 
alignments  which  have  been  advanced  againsi 
aoe. 

One  of  these  witnesses,  Johnson,  gentle- 
men, has  taken  upon  himself,  yon  have  heard, 
to  swear  most  positiTely  he^saw  ode  on  Sunday 
the  l^h  of  mvember  last  in  a  canoe,  rowing 
towards  Nevis,  with  some  other  particnlars. 
Yet  is  it  not  strange  that  this  man,  on  the  very 
day  on  which  he  thus  pretendi  to  have  seen 
me,  when  the  fact  must  have  been  supposed 
to  be  most  recent  in  his  memory,  before  the 
coroner's  inquest,  on  being  to  this  purpose  par- 
ticularly interrogated  by  Mr.- Julius,  declared 
be  c6uld  not  positively  swear  it  was  me  he  saw, 
but  only  believetl  sor  His  reason  he  gave  for 
bnowing  me  at  the  same  time  shewing  his 
tnalioe  against  me,  on  account  of  my  being 
Iho  instrument  of  putting  ^liim  twice  in  gaol, 
which t  however,  1  nave  no  reoolleotion  of.  It 
k  most  plain,-  if  he  saw  any  canoe  at  all,  he 
judged  me  to  be  in  such  canoe,  from  the  re- 

{)orts  he  bad  heard  on  shore ;  and  mad  with 
he  desire  of  revenge,  he  basted  to  the  coroner's 
fnouest,  with  intent  to  do  me  all  the  prejudice 
in  bis  power.  Yet  there  his  conscience  pricked 
bim,  and,  when  made  to  recollect  himself, 
Aiuld  say  no  more  than  that  he  believed  he 
•aw  me.  After  this,  and  from  the  character 
yon  have  heard  of  bimj^can  any  credit  be  given 
to  what  be  has' sworn?  1  am  well  aismred, 
gentlemen,  you  will  give  it  none. 

As  to  the  evidence  of  Patience  Dorset,  she 
•wears,  gentlemen,  positively,  that  the  wotdt 
which  she  is  pleased  to  have  heard  me  say, 
were  spoken  by  me  on  the  10th  of  Movemlier 
In  the  morning,  being  the  king's  birtli-day,  at 
Mr.  M'Calk^e's  tavern.  Now,  gentlemen,  1 
shall  prove  to  yon  beyond  contradictiott,  I  was 
all  that  day,  and  for  fbnr  preceding  days,  and 
for  ten  days  afl^,  at  Nevis.  And  particularly 
mi  the  10th  of  November,  I  was  for  the  whole 
day  io  a  part  of  Nevis  the  farthest  removed 
from  this  island;  at  least  seven  miles  from  the 
town,  and  did  not  in  the  least  drenm  of  com- 
ing down  here,  haviuff  business  of  impoHance 
to  transact  there,' which  required  my  presence. 
And  when  I  have  done  this,  I  hope,  1  shall 
have  effectually  destroyed  this  mighty  ibbric, 
which  the  Cmmsel  for  the  Crown  bave  taken 
nueb  infinite  pains  to  raise  up.  '  AH  the  rest  of 
the  evidence  bare  not  the  least,  tbe  Matt  dis- 
tant relation  to  the  crime  wberawith  I  am 
charged,  consisting  only  of  mj^  noNitbMla  from 
place  to  place,  and  of  some  trifling  transac- 
tions, none  of  which  shew  any  thing  like  my 
barhnnring  designs  to  the  prejudice  of  any 
MB.  pfiicM  \em^9ir.  MUls}  agMOsC  wbom 


I  ther^  is  not  the  least  appearaaee  1  cdnld  en- 
tertain any  an<;er. 

I  desire  Mrs.  Lowman  may  be  caUed. 

Mcs*  Frances  loBcman  sworn. 

Priumer.  Please  to  inform  the  Court, 
Madam,  whether  I  was  or  waa  not  at  Nevis 
on  the  10th  of  November  last  f- -LiMnncm. 
Mr.  Barbot  came  to  my  father's,  Mr.  George 
Webbe's  senior,  on  the  8th  of  November  last ; 
he  dined  and  lodged  there ;  and  lodged  there 
tbe  next  night  also.  On  the  10th  he  break- 
fasted there;  ^nd  after  breakflat,  be  and  Mr. 
William  Daniel  walked  out  together,  and  re- 
turned in  about  two  hours ;  and  I  left  bim  at 
my  Imther's,  at  about  one  o'ckick,  just  gtring  to 
•it  down  to  dinner.  Dinner  was  upon  bidile,  and 
1  went  away  to*  my  brother'  Geoige  Webbe's, 
where  I  dined  in  company  with  Mr.  William 
Herbert  • 

tSol.  Gen,  You  say  the  prisoner  and  Mr. 
Daniel  took  a  walk  alter  breakfast  on  tbe  loth 
of  November ;  pray,  where  did  they  go  to  ? — 
Lowman,  I  believe  they  went  to  Mr.  Oltley's. 

Sol,  Gen,  They  were  absent  for  about  two 
hours,  yon  say  ;  at  what  time  in  tbe  momiog 
did  they  go  out  ?— Xsmnaii.  Th^y  went  out 
at  about  9  o'clock,  and  returned  m  about  two 
honrs. 

Sol.  Gen,  Pray,  Madam,  when  were  yon 
first  applied  to,  to  endeavour  to  tecoHect  where 
the  prisoner  was  on  the  10th  of  November  f— 
LotDman,  I  was  first  applied  to  tbe  day  be- 
fore yesterday,  and  i  am  positive  be  moM  at  my 
father's  on  the  lOib  of  November. 

Pritoner,  1  pray  Mrs.  Ottley  may  be  iworn. 

Mrs.  Xticre^ia  OUlejf  swora. 

Prkoner,  Do  not  yon  recollect,  Madam, 
that  I  came  to  your  boose  with  Mr.  William 
Daniel,  ontbe  king's  birth-day  in  the  morning  ? 
•'^Ottley,  1  do  remember  that  Mr.  Daniel  and 
you  came  to  my  boose  one  morning  after  tbe 
sale  of  Bridgwater's  estate,  hot  I  canool  po- 
sitively sa}r.  what  day  it  was,  thooffh  I  remeni' 
her  it  was  in  the  stee  week  that  firidgwater's 
estate  was  soM. 

Sol,  Gen,  Was  thq^  prisoner  at  yoor  house 
any  more  than  one  moiming  f— 0<^/ey.  No,  be 
nerer  was  there  more  than  onoe,*to  iby  know- 
ledge. 

Priionef.  I  pray  Mr.  OtdeyoMy  be  aim 
sworn. 

Mr.  TAoimif  Of  tiiegf  aweni. 

Priaon^,  Will  you  pkase^  Sir,  to  inlbim 
the  Court  on  what  day  it  was  1  came  to  your 
boose  with  Mr.  William  Daniel  f—OlfJ^.  I 
remember  that  tbe  priaoner  did  come  Co  my 
bouse  one  morning  with  .Mr.  Daniel,  bot  I 
neither  remember  on  what  day  of  tbe  week  or 
month  it  was. 

Prmner.  I  deaire  that  Mr.  Jowah  Wcbbe, 
the  aon  of  Mr.  Geoige  Webbe,  aenbr,  BUiy  be 
sworn. 

Mr.  Jomh  WMe  aworo* 

Primer.  Pray,  Sb*,  be  kM  (nMgi  to  m- 
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form  the  Court,  whether  I  was  not  at  yonr 
father's  on  the  lOth  of  NoTember  last.— Iff &6e. 
I  am  DQt  certain,  bnt  I  think  Mr.  Barbot  dined 
at  my  father's  on  the  10th  of  last  No?ember. 
I  remember  that  he  and  Mr.  Daniel  dined  at 
my  father's  on  Wednesday  the  8th  of  Novem- 
ber, and  lay  there  at  night,  and  thev  stayed 
all  next  day,  and  spent  most  part  of  toe  day  in 
playing  at  backnunmon,  and  lay  there  again 
that  night ;  and  1  cannot  be  posit  ive,  but,  to  the 
best  of  my  remembrance,  Mr.  Barbot  dined  at 
my  fathers  on  the  10th.  I  stayed  at  home 
that  day  to  keep  Mr.  Barbot  company,  and  I 
am  almost  sure  it  was  the  10th. 

SoLGen,  When  were  you  first  desired  to 
recollect  this  f-^Webbe.  The  dsy  before  yes* 
terday. 

Friumer.  I  desire  Mrs.  Lowman  may  be 
caUed  again. 

Mrs.  Lowman  called  up  again. 

Friumer,  Pray,  Madam,  are  yon  not  verv 
positive  1  Was  at^your  father's  on  the  lOtn 
of  November  ?—X<Mvxnan.  Yes,  Sir,  I  am  po- 
sitive that'  1  left  you  at  my  father's  on  the  lOtfa 
of  November,  and  I  dined  that  day  at  my  bro- 
ther George  Webbe's,  m  company  witfi  Mr. 
William  Herbert 

Mrs.  Ottley.  I  now  recollect  very  well  tlint  it 
was  on  Thursday  the  9th  of  November,  that 
Mr.  Barbot  came  to  my  house  nilh  Mr.  Daniel. 
Miss  Nanny  Herbert  was  at  my  house  at  the 
same  time.  She  is  now  here,  and  has  men- 
tioned some  particular  circumstances,  that 
make  me  recollect  the  thing  perfectly  well. 

SoL  Oen,  i  desire  Miss  Herbert  may  be 
sworn. 

Miss  Anne  Herbert^  the  elder,  sworn. 

Sol,  Gen.  Plense  to  declare  to  the  Court,  on 
what  day  it  was  the.  prisoner  went  with  Mr. 
Daniel  to  Mr.  Otiley's. 

Herbert.  The  day  after  the  sale  of  Bridg- 
water's estate  I  dined  in  town  at  my  brother's 
with  Mrs.  t)ttley,  and  we  saw  Mr.  Daniel 
there,  and  Mrs.  Ottley  invited  him  toiler  house 
in  the  country  :  accordingly  he  came  the  next 
morning  after  breakfast  with  Mr.  Barbot :  they 
stayed  about  an  hour  and  a  half,  and  went 
away  again. 

Are  you  sure  it  was  on  the  9th  of  November 
that  the  prisoner  and  Mr.  Daniel  went  tn  Mr. 
Ottley 's  ? — Yes,  1  am  sure  it  was  on  the  9th  ; 
for  it  was  on  the  second  day  after  the  sale  of 
Bridgwater's  estate. 

Prison^.  I  deffare  Mr.  WilKam  Htrbert  may 
be  sworn. 

Mr.  William  Herbert  sworn. 


Prisoner.  Pleaie  to  declare  to  the  Court, 
Sir,  whether  you  did  not  dine  in  company  with 
Mrs..  Lowman,  at  Mr.  George  Webbe's  junior, 
oo  the  10th  of  November  last, 

Herbert.  I  remember,  dining  at  yonng  Mr. 
Webbe's,4he  Thursday  after  the  sale  of  Bridg- 
water's estMe,  in  company  wttb  Mrs.  Low- 
man  ;  and  the  next  day  1  dined  at  Mr.  Cole's. 
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As  T  ieaa  riding  to  Mr.  Cole's,  I  heard  the  giini 
fire,  and  on  asking  the  reason  of  their  firing,  I 
was  told  it  was  Uie  king's  birth  -day ;  I  remem- 
ber particularly  it  was  the  king's  birth-day  9 
for  after  dmner,  1  said  to  Mr.  Pemberton,  who 
was  one  of  the  company.  As  you  are  the  oldest 
man  in  company,  begin  witli  a  bumper  to  hii 
majesty's  health. 

Sol,  Gen,  Are  you  sure  it  was  on  tlie  king's 
birth-day  you  dined  at  Mr.  Cole's  ? — Yes,  I 
am  sore  it  was.  Mr.  James  Brodbelt  is  now 
in  court;  be  was  one  of  the  company. 
'  Can  you  tell  how  many  guns  ^on  heard 
fired  on  tlie  king's  birth-day  f — 1  thmk  I  hearA 
fifteen;  but  BJr.  Weekes  the  gunner  is  m 
court,  he  ean  tell  positively  how  many  h« 
fired. 

Mr.  WiUiam  Weeket  sworn. 

SoL  Gen.  Do  you  remember  firing  any  guna 
on  the  king's  birtb-dav  ? —  Weeket.  Yes,  1  re" 
member  to  have  fired  fifteen. 

Did  you  fire  anv  more  or  less  than  that  nam* 
her  ? — No,  I  fired  exactly  fifteen. 

Prisoner.  I  pray  John  Cornefius  may  b« 
sworn. 

JoAn  ComeliuM  (a  free  negro)  awoni* 

Pritoner.  Do  you  remember  on  what 
day  it  was  Bridgwater's  estate  was  sold  ?— 
Corneliut.  It  was  on  Tuesday  the  7 (h  of  No- 
vember last.  1  was  at  work  at  Mr.  George 
Webbe's  that  day,  and  the  Thursday  after  T 
saw  Mr.  Barbot  at  old  Mr.  Webbe's :  he  and 
Mr.  Daniel  went  out  in  the  morning  to  Mr* 
Ottley 's,  as  I  was  told,  and  returned  in  about 
two  houi*s;  and  the  next  day,  which  was  the 
king's  birth- day,  Mr.  Barbot  dined  at  old  Mr. 
W<£be»s. 

Sol.  Gen.  Did  yon  hear  anv  guns  fire  that 
day? — Cornelius.  No,  I  hearo  none. 

Were  you  desired  by  any  body  to  recollect 
this  ? — No. 

Did  nobody  instruct  you  to  say  it  ?-*Nobody 
at  all. 

Mr.  James  Brodbelt  sworn. 

SoL  Gen.  Please  to  declare  to  the  Court, 
where  yo«  dined  on  the  kmg's  birlh-day.— 
Brodbelt.  I  dined  at  Mr.  Cole's  on  the  kwg'n 
birth  day,  with  Mr.  William  Heihertt  Mr* 
Pemberton,  Mr.  Paris,  and  some  other  gentle*, 
men.  The  fort-guns  fired  on  account  of  «b« 
day,  and  1  remember  Mr.  Herbert  proposed  t6 
Mr.  Pemberton  drinking  the  king's  henlth  in  n* 
biraftper,  wbicb  we  all  did. 

Prisoner,  I  desire  Samuel  Lawrence  ntfjb# 
sworn. 

Samuel  Lawrence  sworn. 

Pritontr.  Do  yms  remember  w^en  Bridge 
water's  estate  was  sold  ? — Lamenee,  I  do  noi 
remember  the  day. 

Do  not  you  remember  the  day  I  eame  to  old 
Mr.  Webbe's  r-^No. 

Do  not  ypu  know  hosr  leng  1  stayed  tbemf ' 
—Indeed  1  cannot  tell. 

Do  yon  remember  the  day  I  wpole  a  notnfinr 
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•Id  Mr.  Wcbbtf  to  mimI  to  Mr,  CiwMk  §» 
eom  ? — I  do  reoieiDber  you  irrote  a  note  to 
Mr.  Cndock  for  com  for  Mr.  Webbe»  but  1  do 
Ml  reeoll«ct  on  what  day  ii  vras. 

Do  voo  Dol  remember  I  dined  at  old  Mr.' 
nebbe^f  the  day  I  wrote  that  note  ?— Yea, 
von  did  dise  there  the  day  you  wrote  the  note, 
rat  I  do  not  remember  what  day  that  was. 
_Pri9oner.  i  pray  Mr.  Joaiah  Webbe,  (Dr. 
Webbe's  brother)  may  be  sworn. 

Mr.  Jonah  Webbe  sworn. 

Priumer.  Pray,  Sir,  inform  the  Court,  wbe- 
Iher  I  waa  not  at  your  bouse  on  ihe  king'a 
birth-day,  and  whether  1  was  uot  sent  for, 
vkile  1  waa  there,  to  make  Mrs.  Hickman'a 
will  r — Webbe,  I  remember  Mr.  Barbot  came 
to  my  house  one  afternoon  soon  after  tlie  sale 
of  Bridgwater's  estate,  and  while  be  was  there, 
A  messenger  came  fh>m  Mrs.  Hickman  to 
him,  to  desire  he  would  go  and  make  her 
will.  • 

If  as  it  not  on  the  kiog^s  birth -day  f— It  was 
one  day  after  the  sale  of  Bridgwater's  estate, 
but  lam  not  certain  what  day  it  was. 

Frii.  I  desire  Mrs.  Dasent  may  be  sworn. 

Mrs.  Frances  Daunt  sworn. 

Friwner.  PFease  to  declare  to  the  Court, 
Madam,  on  what  day  it  was  you  sent  for  me  to 
make  your  mother^s  (Mrs.  Hickman's)  will. 
— Mrs.  Datent  I  sent  for  Mr.  Barbot  to  make 
toy  mother's  will,  and  (  remember  became  and 
made  her  will,  but  I  cannot  be  certain  what  day 
il  was. 

Frisoner.  I  desire  Miss  Jenny  Herbert  may 
be  sworn. 

Miss  Jane  Herbert  sworn.' 

Prisoner,  Do  yon  remember  being  at  Mrs. 
Hickman's  when  she  was  ill  ? — Herbert,  Yes. 

Do  you  remember  my  making  her  will  ?— 
Yes  ;  Miss  Nancy  Herbert  and  myself  were 
witnesses  to  it  ^ 

.  Do  TOO  recollect  when  Bridgwater's  ^stote 
was  sold  ?— Yes,  it  was  on  Tuesday  the  7th  of 
Int  November. 

How  hmg  after  that  waa  k  that  I  aade  Mm. 
Hieknan's  will  f— I  am  not  ceHain  whether  it 
waa  the  Tbnrsdi^  or  Friday  after,  but  I  beUet e 
it  waa  the  fViday. 

•  H  wta  the  Friday  afterP.~I  tUok  it  was,  but 
I  am  not  pasitt?a  wbethar  it  waa  the  Thnvaday 
m-  Ffiday.  ^ 

Did  yon  stay  at  Mn.  HsBkMm'nthatnighl? 
**"No« 

Do  vou  know  whether  young  Mr.  Pteyne 
came  there  the  day  following  P— I  cannot  tell 
whether  he  did  or  no. 

Frit,  I  pray  Mr.  Somnnn  Fbyncv  junior, 
nay  be  sworn. 

Mr.  SomiRtfrf  Payne,  junior,,  sworn. 

Fritoner.  Do  you  remember  the  d«y  that  I. 
'  ftaa  stiMra.  Hldkmaii'sP^Payiie;  I  remember 
aeetng  you  there,  but  I  cannot  toll  no  wfant  par- 
iftnlnrd^itww  ^ 
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.  Pnaoaer;  I  pray  MIn  Nancy  Bcrbsrt  asy 
be  sworn. 

Miss  Anne  Herbert^  the  yonnger,  sworn. 

Fruoner.  Do  you  remember  what  dsj  il 
waa  1  waa  at  Mrs.  Hickman's  to  msln  bcr 
will?^{rsr6er^  No,  I  do  not  reeoUset  ths 
day. 

bo  not  yoo  remember  to  bave  heard  of  a 
ball  being  at  St.  Kitt's,  on  the  king's  birth^y  ? 
-^I  remember  to  bare  heard  there  waa  to  be  t 
ball  at  St.  Kitt'a,  but  [cannot  teUeii  wbstdaj. 

Had  you  no  conversation  witb  any  joib; 
ladies  of  your  acquaintance  aboni  the  bsIlF-^ 
Yes,  I  belie?e  I  might  have  talked  sbontit,  ttotr 
I  do  not  remember  the  day. 

Prisoner.  1  desire  Mr.  JuKus  may  be  gnora, 

Mr.  William  Julius  sworn. 

Prisoner,,  Mr.  Julius,  you  were  one  of  the 
coroner's  inqaest;  pray,  what  did  Jobason 
swear  before  the  inqueat  P— Jis/nu.  Wbeo  be 
oame  before  the  inquest,  I  a^d  him  if  it  wm 
Mr.  Barbot  that  be  saw  in  the  eanoe  P  Be  md, 
he  believed  it  was«  but  hecauM  notswesrpoii- 
tively  to  him,  for  he  waa  a  musket-shot  off. 

Prisoner.  1  pray  Manaell  Wilkes  wmj  be 
sworn. 

Manseil  Wilkes  sworn. 

Mr.  JVye.  Do  you  know  Jobnsoo?— 
Wilkes.  Yes,  I  know  him  very  well. 

Mr.  Frye.  What  character  does  be  bear? 

Sol.  Gen.  You  are  to  take  notice,  tbal  joa 
are  to  speak  to  the  character  of  the  min  ia 

general,  and  not  charge  hira  with  any  particu- 
it  fact  i    for  he  is  not  oome  here  prepared  to 
defend  himself  against  any  particular  charge. 
WUkm.  Since  I  bave  known  him,  be  bsi  al- 
ways borne  a  bad  character. 

Mr.  Frye.  Has  he  been  always  looked 
upon  as  a  man  of  infiimoos  repntatioo?-' 
Wilkes*  Yes,  he  ia  reckoned  a  bad  man. 

Mr.  President.  Have  you  any  more  wlt- 
liesses  to  examine,  Mr.  Barbot  ?— Prikntfr.  No, 
Sir. 

Sol.  Gen.  May  it  please  your  honoors,  sioee 
the  prisoner  has  attempteil  to  prove  that  be  wii 
at  Nevis  on  the  10th  of  November,  in  order  (o 
invalidate  the  tiestimony  of  Patience  Dorset; 
we  beg  leave  to  produce  some  further  evidence 
of  his  being  actually  on  this  island  on  that  day. 
Call- Martha  Scoaper,  Mary  Sutton,  and  Bla^ 
CJockade  (a  free  mulatto).  Vhio  appeared  sod 
were  sworn. 

Sd.  Gen.  Mrs.  flboaper, db  yon  knawtbe 
prisoner  at  the  bar  ?— ^iNipcr.  Yes,  Sr,  I 
know  Mr.  Barbot  very  mell. 

How  long  have  you  known  himP— I  bare 
knownhtmv grant  whiles  bnanny  nmrne^ib- 
bour. 

.  Do  yon  remember  aeeiny  himonlhisBlssd 
on  the  lOtbof  November  teat  P*^l  donotfcaotr 
what  dayof  ahe  month  it  wna^  bnti  amabttost 
sure  I  saw  Mr.  Barbot  here  on  thn  fciog^bM^ 
day.  1>B  thebeMofasy  rwmembi!alMn,l<i^ 
hirapaesby  my  honsd ia  Ibi hpstmt^^ti bi* 
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Do  you  knowy  by  any  |Mftiealar  ctroiun- 
■toncev  tb«t  h  was  oa  tbe  nog's' bartb*day  yoo 
aaw  tbe  firisoDerf — It  was  the  day  that  tbara 
was  a  great  ball  at  Manaiseh  Witiiami'a.  I 
was  al  tbe  ball  nayaalf. 

Sol.  Gen.  That  wae  on  tbe  k»|^8  birth-day. 
Mra.  8iitloiH  do  yoa  kBO#  the  pnaoutr  at  Iba 
bar  t'^S^ton,    Vca,  1  kooir  bun  mery  well. 

Please  to  inform  Iba  Coart  and  tbe  Juiry iwhe" 
tber  you  tatr  bim  here  on  tbe  king's  bMrtb-dav^-— 
Between  eieren  and  Iwe he  o'clock  in  tbe  rare* 
noon,  on  tbe  king'a  births dav,  as  I  was  ailttng 
in  mv  bofise,  1  saw  Mr.  Baraol  eocniag  down 
by  Mr.  Bnoyard's  bouae^  and  he  turned  down 
tbe  aMey  that  leads  to  Mrs.  Pbilips's. 

Do  you  remember  bow  be  was  dressed  ?-« 
Be  bad  ob  a  while  ooat,  a  green  waistcoal,  and 
a  silvev-biced  bat  flapt. 

Are  y«Ni  sure  it  was  on  tbo  king's  hirtb-ds,^ 
yon  saw  tbe  prisonerr-^Yes,  1  am  sore  it  was 
OB  tbe  king's  birtb-day. 

Sol.  Gen,  Mrs.  Cockade,  do  yoa  know  tbe 
prisoner  al  tbe  bar  ?— Codiectfe.  Yes,  Sir,  1 
know  bim  very  welL 

Pray  iaferm  the  Co»rt  and  the  Jury,  %«betlfer 

ipu  saw  him  here  on  the  king's  birih-day.-^ 
In,  M^Cab^e  sent  for  me  on  ibe  kin<;'!i  birth  • 
day  to  help  bar ;  for  they  were  to  provide  an 
entertaintnest  for  a  gi^ai  deal  of  compaay ;  and 
while  I  was  in  the  public  room  betow,  Mr, 
Barbot  caine  ia,  and  1  heard  him  ask  a  nan 
whom  1  do  not  know,  whether  |)ier«  was  a 
good  deal  of  company  up  stairs. 

Are  you  sore  H  was  on  the  king's  birtb-day 
yon  beard  him  say  this  P^ Yes,  I  am  sure  it 


Sol.  Oifi.  May  it  please  your  honoars,  we 
karagone  tbvough  all  oureriaenoe.  We  could 
produoe  many  more  witnesses  to  prove  the 
prisoner'a  ben^  aetinlly  e»  this  tstand  on  the 
10th  of  November,  but  we  think  tboie  thai 
have  been  already  ezanMned  sofficiesl  to  esta- 
bKsb  that  fii€t,  noiwithataiidhig  wbaf  hatb  been 
sworn  to  by  Mrs,  Lawman  and  C6meNtt0y  wb» 
aw  tbe  00^  positive  wkiWBsea  to  the  prisoner's 
bmr  aiNcwIs  ontba  101b  of  November;  and 
tbe  fifit  of  them  (MrsL  Lowmaa)  fowNb  her 
evMenoe  On  Iwoekremnstanoea^in  bath  of  wbkb 
•he  stands  flatly  contradicted :  The  firal,  that 
of  Ibe  prioonev's  eoing  with  Mr.  Daniel  to  Mr. 
Oltley*a  on  tbe  king^  birtb'day  in  the  morn- 
ing; and  Ibe  others  that  of  h^  dtnhiff  on  Ibe 
aama  day  al  her  bvolher  Oesitte  Wefiie's,  io 
eempany  witb  Mr.  WilKam  Herbert.  Now, 
your  bonovra  and  Iba  gentfemfen  of  tbe  iary 
AusI  have  abiervedy  that,  i»  the  llrst  ef  Ibese 
dmunMtaooea,  Mrs.  Lowmaa  stands  eontnih 
dkaed  bv  Ibe  evideved  of  Mrs.  Ottkjr  and  Mm 
Anne  Hetberl,  who  have  bo«h  posittvely  iwern 
tfant  h  #aaon  tb«9tb  of  November,  the  day 
praaeding  tba  king^i  birthnlay,  thit  the  prf* 
aoner  and  Daniel  were  al  Mr.  i>liley'«;  and  ki 
tbeMbarabBia  alia  comradleted by  Mr.  Wil- 
Ikmr  B«rbert«  wkw  bus  Hfcewiad-  posMvely 
nvenii  tel  it  wftt  tv  Iba  {Hb  cf  Nov ombar  be 
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dbiad  at  Mr.  Gaaiiga  Webbers  jonidTi  tn  cbto« 

pany  wkb  Mrs.  Lawman,  and  that  on  tbe  loth  be 
dined  at  Mr.  Cole's.  And  this  evidence  af  Mr. 
Herbert  is  oorroboraled  by  that  of  Mr.  Jamea 
Bffodbelt. 

Mr.  Freudent.  Mr.  BarbolygaoB  with  yoar 
defence. 

Here  Mr.  Fi^e  got  on»  and  banded  some 
pspers  to  the  prisoner,  which  Mr.  Home,  one 
of  tbe  counsel  for  tbe  king,  observing,  ad* 
dressed  the  Court,  in  this  manner : 

Mr.  Rome  May  it  pleaae  yonr  honoois,  I 
beg  Mr.  Frye  may  not  ne  allowed  to  do  this. 
He  is  now  giving  papers  to  tbe  prisoner  to  as* 
sist  bim  ki  bis  Uetbnce. 

Mr.  Frye.  They  are  notliing  more  tbaa 
simple  notes  of  tbe  evidence,  which  1  took,  ia 
order  to  help  hia  aaemdry,  when  he  comes  to 
make  his  defence ;  and  one  or  two  cases  that  I 
have  writ  down  for  him. 

Sol,  Gen,  It  is  what  they  have  not  a  right 
to }  bnl  K  ia  no  great  matter.  You  may  gtve 
bim  tbe  papem. 

Mr.  Frye.  Here,  Mr.  Barbot,  yo«  are  to 
read  fro^  this  place  to  this,  (pointing  with  hie 
finffer.) 

Fritoner,  May  it  pleaee  your  bonoors,  tbe 
6rsl  witness  produced  against  me,  in  order  to 
prove  my  having  had  some  resentment  against 
tbe  deceised,  is  Mr.  Carew,  who,  as  yen  moat 
have  obaerf  ed,  says  no  more,  than  that  ou  Ibe 
day  Bndgwater's  estate  was  sohl  at  Neris,  be 
besrd  mesay  to  tbe  deceased,  '*  That  I  expected 
to  bo  treated  like  a  gentleman."  If  I  did  saj 
these  wenia,  I  aaiura  von,  gentlemen,  they 
made  no  iapressioa  at  nil  on  me,  for/ 1  have  not 
^he  iesat  reoallettion  of  having  baid  an^  thing 
like  Ibia  to  tha  deceased.  But,  admitting  I 
bad  ;  does  tbe  saying  to  a  gentleman,  that  I 
expect  to  be  well  treated,  or  treated  Kke  n 
gentleoMo  by  bim»  imply  any  bind  of  nndice,  or 
Moentmem,  agamst  thai  gentleman  ?  Surely 


Mr.  Thoaass  MUb  waa  Ibe  next  witnase  pf»- 
dttced  OD  this  oocision.  He  agreeawitb  Mr. 
Carew  mtlie  words  that  pamed  at  tbeaalaof 
Bridgwater's  estote.  But^  gentlemen^  wan 
there  any  tbkig  oAbnsive,  or  maiiciona,  in  my 
answer  to  the  dccaattd ;  or  can  any  thinsr 
becolketed  from  .tbeoce,  to  obew  that  I  bad 
avy  rcsevtasent  againat  bim  f  I  Hiiak  not,  and 
I  ana  confident  you  will  think  so  toow 

Mr.  Armour  has  awom  to  a  converaatioa 
that,  ba  aays,  paiind  between  bim  aad  myself, 
some  lime  beforethesaleof  Bridgwatar'seststo.* 
He  swears,  be  heard  me  aay,  Mr.  Mills  had 
Iveated  me  in  a  manner  seftt  ta  ba  forgiven. 
This,  I  ooofeas,  astonisbea  mc;  fw  I  have  not 
the  leastramembvanee  of  it.  And  it  Ib  iadetd 
airasge  and  verjr  improbable,  that  1'  aboidd 
throw  out  auaii  axpreeekias  ooaoerni^g  a 
genHeroan,  againBC  whom  I  never  bad  anj 
reason  to  conceive  tito  least  anger  o^  reacai^ 
ment  It  is  pvebablsl  ndgbr,  at  ibatimeMr. 
Armonv  aays  be  ysioed  company  wMi  aae, 
barn  been  tplkmg  abam  Mr.  Jamca  Datont'a 
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•Mrs,  and  inight  baTe  aakl  that  Mr.  Mtlb^s  be- 
harionr  to  Mr.  Daaent  oagfbt  never  to  be  forgot- 
ten;  for  1  well  knew  that  Mr.  Mitit  had  ^n 
a  great  friend  to  Mr.  Daieot.  It  is  therefore 
probable,  I  say,  that  Mr.  Armoar  might  have 
misnndertlood  me.  And  indeed  he  must  hare 
been  mistaken,  for  I  am  certain  I  never  uttered 
the  words  be  has  sworn  to.  Besides,  it  is  ob- 
servable, that  Mr.  Armour  does  not  swear  which 
of  the  Millses  1  spoke  of.  He  believes,  indeed, 
it  was  the  deceased^  and  for  no  other  reason 
than  because  I  did  not  nse  any  Phristian  name 
by  wa^  of  distinction.  I  might,  gentlemen,  for 
any  thing  Mr.  Armoar  knew,  have  meant  Mr. 
William  Mills,  or  Mr.  Thomas  Mills. 

The  evidence  of  Patience  Dorset,  I  confess, 
is  more  surprizing  than  an  v.  8be  has  boldly 
sworn,  that  she  heard  me  throw  out  a  menace 
at  a  poblic  tavern  in  this  town  on  the  king's 
birth  day,  in  eompanv  with  two  m^n,  whom 
she  says  she  did  not  know,  nor  did  she  hear 
sny  of  the  conversation  previous  or  subsequent 
to  this  menace.  Is  it  not  Teiy  strange,  that 
this  woman  should  only  hear  that  particular 
part  of  the  conversation  and  no  other,  and  not 
be  able  to  recollect  who  the  people  were  I  was 
talking  to  ?  Besides,  admitting  1  had  had  any 
resentment  against  Mr.  Mills,  it  would  have 
betrayed  great  weakness  in  me  to  have  thrown 
out  such  a  menace.  But,  gentlemen  of  the 
jary,  I  am  confident  this  piece  of  evidence  will 
have  no  weight  with  you,  as  it  has  been  suffi* 
cientiy  proved  by  three  witnesses,  (one  of  them 
a  lady,  and  the  other  a  gentleman,  of  undoubted 
charactelv,  and  the  third  a  very  honest  roan) 
that  at  the  time  Dorset  h^ara  me  use  this 
threat  she  has  sworn  to,  I  was  actually  at 
the  island  of  Nevis.  This,  I  thuik^  gentle- 
men, fnllv  sufficient  to  invalidate  her  evidence, 
and  I  make  no  doubt  will  have  its  proper  weight 
with  you. 

Doctor  James  Webbe  waa  calleid  next  on 
the  part  of  the  crown.  Between  the  Doctor 
ami  myself,  there  has  for  a  long  time  past,  and 
atill  does  sobsart  a  very  great  intimacy ;  inso- 
much, that  if  1  had  ever  bad  any  quarrel  withj 
or  resentment  against,  the  unhappy  gentleman 
deceased,  it  is  extremely  probable  1  should  have 
eommunieated  it  to  him.  And  yet,  gentlemen, 
you  have  heard  the  Doctor  positively  swear, 
thai  so  far  from  his  being  acquainted  with  my 
having  aa^  difference  with  the  deeeased,  or 
any  intentioa  to  fight  him,  that  he  never  knew,' 
or  even  suspected,  an^  thing  of  the  kind. 

It  has  been  also  given  in  evidence  to  your 
honours,  and  tlie  gentlemen  of  the  jury,  that  on 
the  18th  of  November  at  night,  I  went  to  bed 
at  "Dr,  Webbe's  house  about  nine  o'clock ;  and 
Dr.  Webbe  swears,  that  about  one  in  the  mom- 
log,  as  be  waa  passing  through  the  hall,  be 
mke  to  me.  This  plainly  proves,  I  waa  at 
tiat  time  at  Dr.  Webbe's  boose  in  Nevis.  It 
has  been  also  proved,  thai  I  waa  at  Dr.  Webbe'a 
at  nine  o'dock  in  the  morning  of  the  19th,  the 
day  on  which  the  deceased  la  anpposed  to  have 
been  killed ;  and  it  is  obaervabfe,  that  through 
all  tha  «f  ideoce  that  has  bean  produced  agaioat 


me,  there  has  not  been  one  'witness  who  coQld 
swear  that  I  was  even  at  Frigate- Bay  that 
morning;  and  I  do  take  upon  me  to  say,  it 
was  incumbent  on  the  counsel  for  the  king  In 

Sove,  by  some  positive  witness,  that  I  was 
at  morning  at  Frigate-Bay.  The.y  have  en- 
deavoured indeed,  by  presumptive  evidence,  to 
prove  mv  being  there,  and  for  that  purpose 
John  M*&enley  and  Johnson  have  been  eza* 
mined.  M'Kenlej  awears  the  deceaaed'a 
negro  boy  Coomy  told  htm,  I  had  killed  his 
master,  and  that  on  this  he  ran  to  the  Bay,  and 
saw  a  canoe  rowing  from  the  ahore,  with  « 
person  in  white  sitting  in  the  stem.  I  beg 
leave  to  make  two  observations  on  M*Kenley'a 
evidence:  First,  That  his  information  waa 
from  a  slave,  who,  by  the  laws  of  this  country, 
would  have  been  an  incompetent  witness,  had 
he  been  produced  as  such ;. and  ooneequentfy 
any  hearsay  from  him  roust  be  illegal,  anb 
ought  to  have  lio  weight  with  the'  jury.  Add 
to  this  too,  tlie  possibility,  that  Goomy  might 
have  been  bribed  to  ^ig.  the  murder  en  me. 
And  next.  That  H*Kenley  himself  cahnet  posi- 
tively say  that  it  waa  even  a  white  person  that 
he  saw  sitting  in  the  stem  of  the  canoe.  Is  it 
not  Iheretbre  iiojust  to  conclude  that  I  waa  the 
person? 

As  to  Johnson's  evklence,  I  beg  leave  to  add 
onlv  one  obeervation  to  what  I  have  already 
said  on  that  matter.  It  has  appeared  in  evi- 
dence to  you,  gentlemen  of  the  jury,  that  he  is 
a  man  of  a  very  bad  character,  and,  had  1  had 
timely  notiq^  of  his  being  a  witness  against  me, 
I  could  have  bad  a  copy  of  the  record  of  his 
conviction  for  petty  larceny  from  Montserrat, 
which  would  have  proved  him  beyond  all 
doubt  an  infamous  person.  But  altbough  I 
have  been  so  unfortunate  aa  not  to  be  ame  to 
produce  this  record,  vet  from  what  yon  have 
heard  of  this  man^s  cuaracter,  I  am  penuaded 
yon,  gentlemen  of  the  jury,  will  pay  no  regard 
to  what  he  has  sworn. 

Tlie  counsel,  for  the  king,  to  prove  this  fact 
upon  me,  have  endeavouKd,  by  a  number  of 
witneases,  to  trace  me,  as  tbev  are  pleased  to 
call  it,  from  place  to  plate.  Thu  kind  of  evi- 
denee,  I  hope,  will  have  no  .weight  with  you, 
gentlemen  of  the  jury,  as  it  is  at  best  but  very 
"ir^t, presumptive  evidence*  andas.it  ia  nboo- 
lutely  necessary  to  prove  poaitively.tbat  1  com* 
mitted  the  fact.  Great  stress  baa  been  laid  also 
on  my  exercisinff  the  pistols  at  Mrs.  Daaenf  s.  It 
has  been  proved  to  your  honours  and  the  jury, 
by  Dr.  Webbe,  that  thia  waa  merely  accfdental, 
and  that  after  he  had  done  with  the  pialols, 
they  were  cleaned  and  put  up  by  a  boy  of  Mrs. 
Daaeat's.  Is  it  not  strange  that  this  piece,  of 
evidence  ohould  be  made  use  of  to  prove  the 
murder  upon  me?  What  had  my  exerciaH^ 
these  pistols  (which  I  did  4  week  Mbremcreljr 
for  my  ainusemeot)  to  do  with  the  killing  Mr. 
Mills  ?  Did  no  other  peraon  ever  fira  afcn  Mask 
with  piatols  ?  Now,  geatiamen  of  the  jnry,  if 
it  had  happened  that  a  man  waa  found  ifajad  of 
the  wound  of  a  award,  and  one  of  yon  Imi4  boan 
exfrciaiBg  a  fow  days  before  wkkn  a«nnf  Mi ; 
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migbl  il  not  with  equal  justice  be  setd  that  yoo 
killed  that  man  P 

For  my  beinj^  seen  to  land  oot  of  a  canoe,  I 
am  rare,  ^entiement  that  can  be  no  proof  of 
my  ha?ing  tieen  at  Frigate- Bay.  Besides,  the 
witnesses  themselves  cannot  take  upon  them 
to  swear  I  came  from  Frif^ate-  Bay.  For  any 
tiling;  they  knew,  I  mi^ht  have  been  a-^isbiniBr  i 
and  surely  that  is  an  innocent  action.  Was  no 
other  person  seen  that  morniop  in  a  canoe  but 
my  sell  P 

There  has  been  no  kind  of  proof  that  I  had 
any  piatnia  with  me,  or  that  my  boy  had  any. 
They  have  indeed  now  produced  a  case  of 
pistols  which  they  aoppose  I  used  that  morn- 
ing ;  bnt  1  beg  leave  to  observe,  that  these 
very  pistols  were  fbaod  by  Dr.  Webbe,  under 
the  bed  at  Mrs.  Dasent*s,  in  a  pair  of  holster 
caps ;  and  it  docs  not  appear  from  any  of  the 
evidence,  that  they  had  been  lately  used. 

I  make  no  doubt  the  oonnsel  for  the  king 
will  lay  great  stress  on  the  evidence  that  has 
been  given  of  my  having  executed  a  paper  at 
O^Donnell's,  which  they  have  endeavoured  to 
prove  was  my  will.  Is  it  not  tlie  duty  of  every 
man,  as  well  as  a  satisfaction  to  him,  to  make 
a  willf  and  is  he  net  at  liberty  to  make  it 
when  and  where  he  pleases  P  Besides,  I  had 
rery  good  reasons  for  making  a  will ;  which 
were  to  secure  Mr.  Jacob  Saunders  for  in- 
dorsing my  bills,  as  I  intended  going  to  Bug- 
land  in  csptain  Fleming,  who  was  to  sail  in  a 
few  days. 

Mr.  Justice  lomck.  Mr.  Barbot,  give  me 
leave  to  interrupt  you.  1  apprehend  you  are 
only  wasting  yuur  time,  ana  doing  vourself 
very  little  service,  by  all  thiis.  Would  it  not 
be  much  more  for  your  advantage,  to  prove 
where  you  were  from  the  time  you  went  to  bed 
at  Dr.  Webbers  the  night  preceding  the  murder, 
io  the  time  yon  were  seen  to  land  at  Nevis  P 

Pri$oner,  That,  Sir,  would  be  a  hardship 
indeed.  I  aobmit  it  to  you,  gentlemen  of  the 
jury,  whether  it  would  not  be  very  difficult  for 
any  of  yon  to  pro?e  where  you  were  on  any 
particnlar  night,  from  nine  to  six  in  the  mom* 
ing;  and,  on  failure  of  such  proof,  to  be  sup- 
poaed  guilty  of  murder  P  Besides,  may  it 
please  your  honours,  I  humbly  apprebendthat 
in  thia  case  the  onut  prcbandi  lies  on  the 
crown,  and  that  thev  most  first  prove  an  tdi, 
before  I  am  obliged  to  prove  an  aUbi,  But 
admitting  I  had  M|n  out  the  night  preceding 
the  murder,  ought  it  from  thence  to  be  con* 
duded,  that  I  commitled  the  murder  P  Was 
no  other  person  out  that  night  but  myself  P 

Gentlemen  of  the  jury,  it  has  been  said  to 
yoo,  that  presumptive  evidenoe  is  aufficient  to 
cbnvict  a  man  of  murder,  and  I  expect  the 
counsel  for  the  king  will  labour  to  pro?e  this 
point.  But  I  beg  leave  to  assert,  that  pre* 
somptive  eridenee  ia  liy  no  means  sufficient, 
and  that  notliing  but  positive  proof  ought  to  be 
admitted  to  convict  a  man  of  a  crime  where 
his  lifct  ia  at  stake.  It  would  be  of  the  most 
daogdotts  coQsequenco  to  admit  of  pcesomp- 


tive  evident  In  such  cases ;  for  an  innocent 
man  might  suffer  for  a  crime  he  never  waa 
guilty  of.  I  have  some  authoritiea  in  my 
hand,  to  shew  how  extremely  cautious  juriee 
ought  to  be  in  finding  a  man  guilty,  on  any 
but  the  clearest  and  fuUest  proof.    Coke'a  Inst. 

**  An  unde  was  correcting  bis  nephew,  and  the 
boy  was  heard  to  cry  out,  O  Lord,  uncle,  don't 
kill  me !  The  boy  immediately  afler  absented 
himself.  The  neighbours,  who  had  heard  tho 
outcry,  on  missing  the  boy,  suspected  the 
uncle  had  killed  him.  The  uncle,  finding  he 
was  suspected  to  have  murdered  his  nephew, 
procured  a  boy  very  like  his  nephew  to  per- 
sonate him.  But  it  being  aoon  discovered  that 
this  was  not  bis  real  nephew  ;  the  uncle  waa 
thereupon  apprehended,  tried  for  the  murder, 
and  convicted.  Some  time  after  this  the  n^ 
phew  appeared."* 

Another  case  I  have,  gentlemen,  to  the  aapM 

Kint.     I  do  not  immediately  recoUeet  the 
ok  it  is  in ;  but  the  case  is  this  : 

**  A  man  was  found  dead  in  a  field.  Another 
man  happened  to  pass  by  and  see  him,  and 
went  and  told  two  persons  of  it.  These  two 
persons,  suspecting  him  to  be  the  murderer, 
carried  him  oefore  a  magistrate.  He  was  in- 
dicted for  the  murder ;  and  one  of  the  jury 
that  tried  him,  contrary  to  the  opinion  of  the 
other  eleven,  and  of  the  Ckwrt  also,  would 
not  find  him  guilty.  Upon  this  man  standing 
out  a  long  time,  and  absolutely  refusing  to 
agree  with  the  rest  of  the  jury,  they  were 
called  into  court,  and  upon  the  judge*s  asking 
thia  man  his  reasori  fur  refusing  to  find  the  pri- 
soner guillyy  he  honesty  confessed  that  be 
himself  had  killed  the  man,  and  that  the  pri- 
soner at  the  bar  was  perfectly  innocent.** 

From  henee  it  appears,  gedklemen  of  tho 
jury,  that  you  ought  not  to  be  detenained  by 
circumstantial  evidence.  •  I  f  former  juries  bava 
taken  upon  themselves  to  judge  severely  froaa 
presumptive  evidenoe,  that  should  be  no  rule^ 
no  example,  for  you. 

I  beg  iea?e  to  trouble  your  booouca,  and  the 
gentlemen  of  the  jury,  with  one  case  more,  to 
shew  the  necessity  or  havinir  poaitive  evideBoe 


to  convict  a  man  on  a  trial  of  thiaaort. 

**  It  happened  at  Montserrat,  that  one  cap* 
tain  Watts  waa  indicted  for  killing  of  one 
Oolds.  A  woman,  who  waa  the  duly  evidetioe^ 
Bwore  she  heard  the  daahing  of  aworda,  and 
saw  captain  Watta  draw  a  sword  oot  of  OuMa'a 
body;  but  because  ahe  could  not  awear  thai 
she  jaw  Watta  thrust  the  award  wto  bis  body, 
the  jury  acquitted  him." 

Common  lame,  gentlemen,  1  am  persaaded, 

'    I'll     ■     I— »^— .^  I      ^-»«—     I  111     IIP  .11  ^^^—^—^j 

*  The  Gaae  ia  related  here  not  quite  exactly. 
See  it  iu  vol.  14,  p.  1410.  See  atao  Greea'a 
Case  (to  which  it  }m  appended),  and  the  Case 
of  the  Perrys,  p.  1313,  of  that  vol.  Hale'a  P. 
C.  book  2,  vol.  2,  p.  290.  For  more  aa  to 
circumatantial  evkience,  see  the  Case  of  Jamas 
Stewart,  vol.  19,  p.  1.         ' 
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wUl  hare  oo  weight  with  you  ^1  alt  Yoa 
moat  all  have  been  sensible  al  iimea,  bow  re- 
port is  apt  to  speak  uotruly.  And,  in  the  pre- 
iMt  me,  e?«ry  art  has  beeo  tried.to  raise  it  to 
my  pi^a4ioe.  You  are  swon  to  juiige  by  the 
endfooe  which  it  (kBliresed  to  you,  not  by 
what  yoa  bate  beard  out  of  doors.  If  the  evi- 
dence M  faTOurable,  you  must  in  your  con- 
sciences judge  so;  otherwise  you  introduce  a 
precedent  for  ^e  greatest  evils. 

Gentlemen,  if  you  examine  the  whole  tenor 
of  my  behaviour  for  a  few  days  which  jpre- 
ceded'  this  unhappy  accident,  until  my  com- 
nitment,  you  will  find  me  solely  employed 
about  Dr.  Webbe's  and  Mrs.  Dasent*s  affairs, 
and  preparing  for  a  voyage  to  Europe;  and 
f6r  the  moments  of  recess  from  business,  only 
employed  in  passing  my  time  agreeably  among 
nay  fHeuds.  The  very  oi^ht  before  poor  Mr. 
utilises  death,  my  behaviour  was  such,  as 
riwwrd  1  hariMored  m»  mkchievMs  inteotioiia. 
Mad  oaa  It  he  supposed  that,  if  I  had  beei^oos- 
fdoos  of  the  onui^  laid  to  my  char|;e,  I 
should  have  dined  at  colonel  Webbe's  Abe 
house  where  I  always  dined  on  a  Sunday  when 
at  Nevis)  the  veiy  day  on  which  the  murder 
wai  committed,  and  behaved  there  in  my  usual 
manner  f  My  eircnmstanees  were  such  as 
might  have  made  the  means  of  escaping  very 
easy  to  me,  had  I  been  guilty  of  so  weighty 
•  crime  as  diat  I  am  aceused  of.  ' 

Upon  the  whole,  if  any  presumption  can  be 
draWQ  from  evidence  like  this,  it  must  be  fa- 
TOond>1e  for  me,  as  they  do  most  effectually 
demonstrate  the  whole  of  my  behaviour  to  have 
been  moat  Innocent  and  looflensive.  I  shall 
just  beg  leave  to  caution  you,  gentlemen,  against 
any  aiguments  that  have,  or  may  be  made  use 
of,  to  Influence  your  passions  on  this  occasion. 
Much  pains  have  been  taken  to  stir  up  in  your 
hraasla  nentiiiients  of  r^e  and  indignation 
aipBiBSt  me,  and  to  make  me  appear  gailty  in 
yewr  eyes,  thongh  I  aonkl  by  no  maana  be 
paoredso. 

But,  Mitlemeo,  1  loow  yon  are  not  lo  be 
blinded  by  subtleties  of  this  kkid.  It  is  oat 
ilwtonaal  floorishes  will  move  you  on  this  ac- 
caaioo  to  hiy  down  my  life  aaaorifiM  to  my 
pNMcnlors,  however  powerful  they  may  he. 
Yoa  are,  genttemen,  a  jury,  judg^  open  your 
•atliB  of  mnHeni  of  ihct  aecordang  to  evidence ; 
«id,  from  the  personal  koowiedce  I  haveef 
tfcry  one  of  yea,  Inm  peraimded nothing Imt 
loll  and  demonstrative  proof  will  anyarsya  in* 
dttoe  yon  to  eandema  sne:  not  distant  argo- 
mants  that  amount  hardly  to  a  fMomibility ;  and 
when  they  have  an  v^/nl  poosibility,  that  «iy 
of  the  persons  in  this  eonrt  may  he  the  guilty 
pcraan,  and  not  I.  Far  the,  prnmrnptioiu  I 
am  aore  that  ia  altogether  in  my  favour. 

1  efaall  say  no  more  to  you  on  ihia  occasion, 
hat  commit  myself,  gnntiemen,  to  your  judg<> 
moots,  not  doubting  a  hapoy  iasoe.  May  CM 
Almi^  inckneyour  SSam  in  my  fiTMor ! 
On  his  proteotioQ  i  depeofd  ;  and  to  Iiinrbe  all 
hoooar  and  glory  heneefbclh  and  iiir  e?er! 
Ameov 


SaL  Cen,  May  It  pleaoa  your  hooonra  s 

I  shall  beg  tlie  iudulgence  of  a  few  words, 
b  reply  to  the  prisoner's  defence.  I  shall  not 
nuke  any  recapitulation  of  the  whole  evidence  ^ 
both  as  the  Vial  has  been  drawn  oat  into  so 
very  great  a  length,  and  as  that  will  be  done 
from  the  bench;  but  confine  myself  to  tlie 
making  a  few  observations  which  I  think  ne- 
cessary, on  what  baa  fallen  from  the  prisoner 
in  the  course  of  hu  defence.  In  whidi  loo  I 
shall  not  be  long ;  for  indeed  the  prisoner  baa 
saved  me  the  necessity  of  jiving  yoa  mach 
trouble,  by  the  extreme  weakocmof  his  de- 
fence ;  which  was  indeed  ao  very  weak,  that 
his  very  detfieoce  itself  aeems  a  proof  of  his 
guih.  For  has  ha  invalidated  any  part  of  the 
evidence  against  him  ?  Baa  he  mapmved  a 
siaglj»  fact.^.  ^ay,  has  he  even  attempted  to  do 
itf  aive  in  ooe  mstanoa  only,  where  it  waa  not 
without  ooncern  I  mw  him  eadeavooriog  lo 
eoter  one  crime  by  another,  in  offiniag,  by  a 
pldpahla  peijury,  to  take  away  the  force  of 
the  evidence  of  Patienoe  Dorset,  by  getting  it 
^red,  that  he  was  not  on  this  ialaiid  at  the 
time  when  ahe  awore  abe  heaid  him  apeak  the 
particnlar  woida  she  f^ve  an  aoooant  of. 
Coald  he  indeed  have  fiSrly  and  honeatly  di»> 
proved  her,  it  might  have  beeo  of  ao  amatt 
avail  to  him.  But  by  anaoooemfally  attempt* 
lag  to  do  it,  ho  hm  only  the  mara  established 
the  troth  of  her  testimopy ;  and  tha  T^y  a^ 
teaapt  itself  shews  how  atro^gly  be  Jolt  the 
weight  of  it  to  lie  upon  him ;  and  amoaals  to  a 
sort  of  confession  of  his  crime.  In  labouring, 
by  so  undue  means,  to  destroy  an  evidence^ 
which  only  the  eonsdousuem  of  his  goiltcoold 
make  him  so  strenuous  to  invalidate. 

But  the  main  of  bis  deface  seems  to  lie  in 
this,  that  the  evidence  against  him  is  only  cir- 
cumstantial ;  and  thererore,  however  strong, 
ought  not  to  avail  to  convict  him,  without  ab- 
solute  and  positive  proof  of  his  committing  the 
ftet,  by  peraons.  who  mw  him  do  it.  I  iiideed 
expected  he  wonld  fly  to  this  miaerable  lafoga, 
the  last  resort  of  a  guilty  man,  oppceaaed  by 
ttw  weight  of  convictHNi,  and  home  doom  by 
the  force  of  the  plaiaesi  evidence  againat  him. 
I  ahaU  therefore  beg  to  be  a  little  particular  to 
this,  point ;  not  only  as  being  what  the  prssoaer 
aoamslo  have  rmled  the  wfiole  fisroeof  hia  de- 
leace  upon,  and  ptacad  all  his  hopes  of  aii  ac- 
qaittal  in  ;  but  as  I  am  sensiblo  great  fiaina 
have  heco  also  taken  to  incaleaie  this  tdoctriao 
abroad:— a  doctnneihe  ^|lsestaad  aMBtdaii* 
garaua  thatoan  he  hroached,  aad  whieli  plaialy 
eaatradicta  all  oar  maana  aad  rvyoricnce  on 
this  matter.    For; 

Not  aaly«  aoeordiogla  Ihts  4oeiriae»kardly 
any  orimiaal  ooold  leaer  he  eoafioled  a|  all  t 
hot  asereover,  I  am  bold  to  my«  aoi  of  aB 
those  that  have  beeo  ao,  by  mach  the  f^saatcr 
part  warn  coafioled  pa  eiwmoiataattal'Oyidcaca. 
.  So  iu*  from  hciag  aoae,  <or  eaea  had  ati* 
dance,  it  liar  ever  boon  attawed  4hai»dlMr  the 
UghH  it  dees^^,  it  is  the  hast  aad  aitfiat-of 
aU  hinda  whatsoetcr^aad  the  Isaatiihaly  la  da^ 
o^f  a  an4  mislBad* 
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k  OMB  .roav  lie ;  lKit»  w  «o  .ingcoiout  gen- 
tleman eeid  uia  mornioff,  ftcU  caoDOt  Jie.  A 
well-uif  anted  tale  inay  be  told  and  stood  In  by 
.a  wicked  and  daring  witness,  in  a  aumaer  that 
he  knows  it  ia  impMsible  for  bim  to  be  delected 
in  :  but  a  Fariety  of  facts  of  sefersl  kinds,  sll 
collected  from  different  and  distant  persons, 
places  and  times,  with  an  apparent  impoasibi- 
Jity  of  combination  or  confederacy^  all  inde- 
.  pendent  of  each  other,  and  with  no  other  con* 
nexion  or  agreement  between  them,  hut  what 
arises  from  their  bearing  from  different  and 
distant  points  to  the  same  centre  of  truth  ; 
these  can  nerer  mislead  the  judgment,  or  im* 
pose  upon  the  belief ;  but  justify  and  confirm 
each  other,  and  are  the  surest  and  most  un* 
erring  guides  to  conduct  to  truth. 

They  who  affirm,  that  drcumstantiai  efi- 
dence  alone  cannot  be  sufficient  to  ooufict, 
must  not  only  be  greatly  unused  to  the  hearing 
or  reading  of  trials ;  but  most  also  be  perfect- 
ly ignorant  of  the  very  nature  of  a  trial,  and 
,  what  it  is.  For  m^hat  is  a  trial,  but  to  hear, 
examine,  and  weigh  all  that  is  offered  on  either 
part;  and  then  from  the  whole  to  draw  out,  or 
(as  tbe  well-known  term  is)  to  findihe  truth  ? 

Is  it  not  the  constant  and  uni?ersal  practice 
on  triala  by  juries,  for  the  judge  who  sums  up 
the  evidence,  to  close  the  charge  with  words  to. 
this  effect  ?  "If,  upon  the  whole  matter,  you 
believe  in  your  consciences  that  tbe  prisoner  at 
the  bar  committed  tbe  fact  of  which  he  stands 
indicted,  you  are  to  find  him  guilty  :  but  if,  upon 
the  whole  matter,  you  do  not  believe  in  your 
consciences  that  he  committed  it,  you  are  to 
find  him  not  guilty."  Is  it  not  the  usual  and 
constant  practice,  I  say,  to  close  the  charge 
with  words  like  these  ? 

But  where  is  the  sense  or  meaning,  I  pray 
you,  of  su^h  an  admonition,  or  of  words  hke 
these,  if  strong  circumstances  alone  may  not,  in 
any  case,  be  a  sufficient  evidence  to  authorize 
the  jury  to  find  the  prisoner  guilty  ? 

If  nothing^  but  posilire,  ocular,  point-blank 
evidence  can  be  sufficient  for  that  purpose,  how 
trifling  and  impertinent  were  it  to  give  such  a 
char^?  For,  # 

If  there  be  such  positive  and  absolute  evi- 
dence, what  doubt  or  difficulty  can  there  be  in 
the  case  ?  or  how  is  it  then  congruous  to  say, 
if  they  believe,  upon  tbe  whole  matter,  a  thing 
so  plainly  and  palpably  sworn,  as  to  leave  no 
room  to*  talk  of  the  whole  matter,  or  hardly  of 
believing  at  all  f   4pd, 

If  there  be  not  such  positive  and  absolute 
evidence,  what  reason  or  justice  is  there  in  tbe 
judge's  saying  tQ  them,  if,  upon  *the  whole 
matter,  they  believe  in  their  consciences,  what 
he  sees  there  is  no  foundation,  and  tbey  can 
have  no  right,  to  exercise  their  belief  or  their 
consciences  at  all  about? 

In  a  word,  if  nothing  less  than  such  posilive 
evidence  would  avail,  how  can  tliere  ever  be 
any  doubt  at  all  P  or  what  occasion  can  there 
be,  in  any  case,  of  having  a  jury  at  all  ?  In 
God's  name,  what,  in  that  case,  is,  or  can  a 
jury  be  for  ? 

VOL.  xvnji. 


If  sodh  positive  evidence  only  will  suffice,  it 
is  immediately  seen  whether  there  be  such  or 
not :  and  then  the  Court,  without  tbe  media- 
tion of  a  jury,  have  no  more  to  do  than  to  acquit 
or  condemn  at  a  aingle  word  ;  and  the  very 
swearing  a  jury  were  a  most  unnecessary  and 
idle  formality. 

But  to  consider  this  matter  a  lilUe  further.-*- 
How  frequently  do  trials  of  murder  in  England 
last  eight,  twelve,  sixteen  hours,  or  longer  ? 
Every  body  knows  that  such  things  have  f>e» 
quently  happened. 

But,  I  boeech  you,  how  could  this  be,  if  only 
ocular,  downright  positive  proof  could  avail  to 
convict  a  person  f 

Is  it  not,  and  muat  it  not  be  seen,  in  one  hour 
of  the  trial,  whether  there  be  such  positive  ami 
abaolute  proof  or  not  ? 

If  there  be  such  positive  proof,  what  can 
there  be  further  to  be  done?  or  what  occasion 
to  protract  the  trial  to  any  greater  length  ? 

If  there  be  not  ouch  positive  proof,  why  are 
so  many  frnitless  hours  wasted  in  giving  in 
evidence,  and  laying  together  circumstancea 
and  presumptions,  which,  though  ever  so  nu- 
merous, or  ever  so  powerful,  could  be  of  no 
consequence  at  all  ? 

What  a  figure  must  the  judges  make  in  suf- 
fering so  much  time  to  be  mis-speol,  in  hear- 
ing, and  permitting  to  be  solemnly  given  in 
evidence,  what  in  itself,  at  this  rate,  must  alt 
be  so  utterly  insignificant  and  beside  the  pur- 
pose? 

And  yet,  do  they  not  constantly,  afW  trials  of 
so  great  a  length,  solemnly  and  gravely  enu- 
merate all  the  circumstancea  ana  preaump- 
tions,  and  then  put  it  to  the  belief  and  con- 
sciences of  tbe  jury,  whether  they  are  from 
them  convinced  of  the  prisoner's- guilt?  and 
are  not  prisoners  accordingly  conatantly  con- 
victed on  them  ?  But^ 

Were  it  not  the  most  crying  abuse  in  tfie 
judges,  and  the  greatest  profanation  of  justice 
m  itself,  thus  gravely  to  set  the  prisoner's  life 
on  such  a  hazard,  if  they  knew  in  their  con- 
sciences, that  there  was  no  evidence  given, 
which  ought  to  affect  him? 

Ought  they  not  to  tell  the  jury  at  once, 
they  are  to  find  the  prisoner  not  guilty,  without 
more  ado  ? 

Gentlemen  of  the  jury ;  though  I  hope  you 
need  no  further  conviction  of  the  falsenesa  of 
this  doctrine,  yet  it  may  not  be  amiss  to  tell 
you  what  our  great  oracle  of  the  law,  my  lord 
Coke,  whose  name  you  have,  I  make  no  doubt, 
often  heard  Qf,  defines  a  trial  to  be  i  "A  trial 
(saya  be)  is  to  find  out,  by  due  examination 
the.truth  of  the  point  in  issue." 

And  is  not  this,  gentlemen,  perfectly  agree- 
able to,  and  a  confirmation  of,  what  I  have  be^a 
insisting  on  ?  that  is,  That  it  is  to  hear,  exa.- 
mine  and  weigh  all  that  is  offered  on  either 
side?  Is  not  this,  1  say,  the  fidding  out  tha 
truth  on  due  examination  ? 

But,  1  pray  you,  would  this  be  an  apt  or  pro- 
per  definition,  or  would  this  exhibit  a  just  or 
adequate  idea  of  a  trial,  if  nothing  but  poipt- 
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blftok  proof  of  th€  tioitimMoo  of  tlie  het  ime, 
or  eonltl  be,  allowed  ft  Mflkiont  evideocto  to 
contict  a  pcnmi  ? 

Doet  it  not,  on  tbe  eontrary,  aoppasfe  an  inA- 
certarnty  f  Does  it  not  iaiply  a  ^mm  fto4  diffi- 
culty ?  Bat, 

VE^bere  q^a  be  the  doubt  and  diffioalty,  if 
there  is  such  positiTe  ptfiut  blank  proof?  or 
^hat  is  there  to  be  fontN)  out,  an  dtie  exaitoida- 
tJOB,  if  none  else  be  sofficieat  P 

But,  gentlenieti,  to  ittostrste  thia  matter  atlll 

further  by  tbe  same  gp-eat  authority,  I  bag 

leave  to  read  you  other  words,  of  ttie  aaoie  au- 

'  thor, extremely  peftioent to thismirpose ;  and, 

gentlemen,  they  are  these :  "  It  ben  the  trial 
I  by  verdidt  of  tvrelte  men^  there  the  jud^ent 
k  not  given  upon  witness^,  or  other  kind  of 
evidence,  but  upon  the  verdict;  atid  upon  anch 
evidence  aa  is  givinn  to  the  jury,  tfiey  give  their 

verdict Am  m«liy  times  juriea,  together 

with  other  matter,  atis  much  induced  1^  pre- 
emptions, whereof  tliere  be  three  aoHa,  viz. 

'  violent,  probable,  and  light  or  temerary.     Flo- 

'  lenta  ptitsuthptioia  many  times  plena  proltatie ; 
as  if  one  be  mn  through  the  body  iHlh  a  sword 

'  fn  ft  house,  wheneof  he  instantly  dieth^  and  a 
man  is  seen  to  come  out  of  that  hiHne  with  a 
Moody  sword,  ftnd  no  other  tain  tVAs  at  that 
time  In  tbe  house."  Thus  yau  bfe&r,  gctitle- 
meli,  the  general  doptrlne  he  lavs  dom^h  \  and 
the  instance  be  gives  by  way  of  Illustration  of 
iti  and  which  may  serve  the  better  te  mftke  it 
understood. 

But,  gentlemen,  I  hove  another  anlhorfty  id 
mv  liaud  atiH  more  explicit  of  this  matter,  and 
which  mav  enable  you  still  the  more  clearly  to 
judge  of  It ;  and  that  is  from  a  trial  Which  1 
had  occasion  to  mention  this  iiiorningto  ftnether 
purpoao;  wbich  is  of  Miss  Bfandy,  who  (as  \ 
make  no  doubt  you  have  all  heard)  was  tried  at 
Oxford  no  longer  ago  than  tbe  month  Of'  March 
last,  for  the  murder  of  her  own  fathel*)  where 
the  learned  judge,  in  the  close  of  his  charge  to 
the  jury,  has  the  fallowing  word:$,  ektremely 
opposite  to  the  present  purpose!  **  In  tb^  pns* 
sent  case,  which  Is  to  be  made  out  by  drcum- 
stanees,  great  part  of  the  evidence  must  rest 
ttpon  presumption,  in  which  the  law  makes  a 
dtstinotion  :  a  slight  or  orobaUe  presumption 
only,  has  little  or  no  weight ;  but  a  violent  pre- 

'  sumption  amonnta,  in  latv,  to  fnH  proof,  thtit  is, 
where  ciftumstances  speak  so  strongly,  that  to 
•upposethe  contrary,  would  be  ftbsurd.*' 

Thns,  gentlemen,  it  appears  in  the  plainest 
manner,  Aom  the  reason  of  the  thing  $  from 
constant  experience ;  from  the'  words  whh 
wbich  the  diarfi^tt  of  the  judge  to  the  jury 
is  always  wont  to  be  closed ;  m>m  the,  other- 
wise, impropriety  of  those '  words  Of*  tbe 
Charge;  from  the  fhequent  extreme  length  of 
trials  of  murder  in  England ;  from  the  awolute 
utitteces^riness  of  8Ut*h  length  on  any  Other 
fluppositton ;  from  the  definition  of  a  trial  by 
'  my  lord  Coke ;  and  lastly,  fh>m  tbe  express 

*  and  plsjn  words  of  the  very  ebarge  of  which  I 

have  just  now  read  you  apart :  from  alt  these, 

•  I  my^  it  is  plain  tinu  clear^that  ^efOMlattlial 
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iH%of  may  be,ftftd  fre^«iently  ifl^  ftDfieieDt  in 
itaelf  to  convki  M  a#ender.  ami  fWDf e  tlih 
charge  agaiMt  him;  and  tliAt  the  eontrmty 
doetrme  is  tnntrary  10  axperieaee  ftnd  good 
ieese,  and  in  itself  false  and  abaunl. 

But,  may  it  please  your  hoaoiirft,  and  yott 
gentlemen  of  the  jury,  as  absurd  aa  this  doc- 
trine  is,  the  ahsoniity  of  it  ia  not  all.-— «-*No ; 
them  is  still  something  ftirtber  to  be  eonaidarBd 
ftndguarded  ftgahttt ;  and  that  iS)  itsdaagemiB 
and  desfru€^e  tendency. 

Ifianee  it  comes  m  be  established  into  a  rale, 
that  nothing  but  point-blank,  positive,  ocohtar 
evidence  aliall  sumoe  to  convwt  a  man ;  who 
ean  be  secni«  of  his  life  or  property  hot  for  a 
single  day  ?  What  a  lesson  of  efiooort^^emeBt 
were  this  to  hold  out  to  bloody  ^mindad  ftMd  ill- 
disposed  men  t  What  a  secsunty  and  indemnity 
Ivere  here  promised  and  iteufod  m  them  in  the 
commission  of  their  eri mea ! 

Were  not  this  plainly  to  say  to  then  in  io 
many  ox  press,  words,  **  Seothat  you  commit 
your  crimes  trith  tolerable  secrecy  and  cavtiott, 
and  you  may  be  ^^sured  of  impnnitv;  only 
take  care  thst  none  be  present  to  behold  yoa 
execute  the<ii :  and  then,  though  a  thousand 
and  a  thousand  circa  mstanoea  ever  ao  loadly 
proclaim  your  guilt;  though  it  should  Ipb 
evinced  by  ever  so  many  and  ever  m  glariBg 
tokens ;  though  every  borty  believea^  seea,  mA 
assuredly  knows,  that  you  did,  and  mat  have 
committed  the  fact;  y et  all  thia  is  hot  eircnm- 
stan'ce  and  presumptkm,  and  bv  no  means  evi- 
dence to  convict,  or  at  all  amH!t  yon  ;  holy 
with  nil  tbe  plainest  and  dearest  marka  of  yonr 
gnilt  about  you,  you  may  laugh  at  vonr  pro- 
secutors, and  set  the  whole  wond  at  deiaiice." 
Is  not  this  the  plain  and  MJpfthle  langtiage, 
is  it  not  the  necessary  and  inevitable  eense* 
sequence  of  such  a  doctrine  ?  Is  it  to  be  sup- 
posed, that  iH  m^  can-  be  so  mtghtj  dull,  as 
not  to  lake  so  fery  plain  a  hint  T  or  n  it  to  be 
imagined  they  wdl  be  chocked  and  Mitrain^d 
by  justice  and  the  lawa,  when  they  are  tftoght 
how  tliey  may  so  eSsily,  and  with  Mng  so  Httie 
cOution,  put  themselvea  out  of  their  ranch  ? 

I  hope,  therefore,  wsball  hear  no  m«re  of 
this  senseless  ftnd  pernicious  doctriiie;  pre- 
tended to  be  grounded  on  scrupulooaneaa  and 
tenderness  of  conseienee ;  but  the  mere  effect 
of  falseness  of  judgment,  or  perteraanesa  of 
will.    For, 

What  sort  of  conscience  must  that  he,  wbioh 
thus  combats  itself  P  or  by  what  nnaoconntablc 
kind  of  reasoning  must  it  be,  that  a  man  per- 
suades himself  he  is  bound  in  his  Ooaaciott^eto 
find  that  *to  be  the  case,  whit^  hi  -his  conaaience 
he  believes,  and  is  perfectly  assured,  is  nm  the 
casef 

A  man  that  can  aifroe  at  this  rata,  let  hSfe^  pre- 
tence be  what  it  wi(l,  perversely  belies  the 
truth,  and  equivocatea  mi  plays  double  with 
God  Almighty,  and  justice,  and  his  own  mn- 
scieoce. 

Bm  now.  If  it  should  be  asked,  ff  tlieii  any 
thhig  less  than  positive  and  absolute  proof  iif 
the  commlfisioQ  of  the  fact  will  avail,  nnd  a 
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SDty  beconffcied  od  oircnmtftntifl  cfMefic^ 
oolyt  b^w  81^41  we  lui#w  wbatolrcttoii«Uiiicef 
sre  sufficient  to  convict  ao  offender  ?  I  say,  if 
ibis  be  asked,  1  answer,  in  tbe  words  which  I 
observed  to  be  wont  to  be  need  in  tbe  cl^oe  of 
0  charge,  **  wiien,  upon  tbe  whole  matter,  yoe 
believe  in  yoar  coeecieBces  that  the  prisoner 
«oi»iiutled  tfie  fact  of  wbicb  lie  stands  in- 
dieted  ;"  or,  (wbiob  is  ptiU  beUer)  when  (a«  i| 
is  so  bajppily  and  ioffenioiiriy  expresaed  in  tbe 
part  of  the  chi^e  I  have  just  read  to  yon)  1 
any,  *<  when  drsoiiiitaaoea  sponk  ae  etrpogly, 
that  to  believe  the  ooptnury^  would  be  absurd/' 
For, 

Itiinot  baitiy  wbatthiiartb^lwitpesa,  or 
lb«M  twt  or  three,  or  any  other  ^veoise  ouinber 
4»f  witnoasee  say,  that  anaU  aoqait  or  eondewin* 
N^ ;  'tis  the  joint  result  «f  tbe  wbole  evidence 
lakon  pad  cemdered  tegeiher;  pod  what, 
qpoB  enuninii^  and  woigbing  thnl,  sbaU  ap- 
pear tfi  von,  or  (as  tbe  well-known  t&m  is) 
yoo  sballfind  to  be  the  troth. 
.  To  pretend  to  ky  down  any  central  raVe  of  \ 
what  My  or  i«  not,  suflioient  evidence,  mete 
x|dicaloMS  and  abanrd* 

Sfoiy  fiwst  is  to  stand  on  ita  «wn  eirpnni^ 
«tanoea;  a«idthat,«ndtiialoMy,ietobotake« 
io  be  proved,  of  which  the  oonsciewces  and  be» 
Jiefortbe  jury  aiwconvineed. 

The  oridenoe  that  does  n^t  eonvince  their 
ceiawiwiPes  and  belief,  tboqgb  it  coneist  of  a 
-Iboosaad  particidara,  is  aot  eooogb :  And, 

Tbe  ovideooe  that  does  convince  their  eon>- 
jMuenoes  and  belief  is  eaonfb,  thongh  it  eonsiat 
^of  ever  so  few. 

Geotlooioo,  yon  mpy  have  observed  bow 
elroMM>9s  batb  tbo  priaaoer  mad  Ins  oouBsel 
were  ii  eodeavonrii^  to  ward  off  tbe  forae  lai 
«NS#  piooo  of  evideoee,  which  they  perfeived 
oiadeo#  powerf«dlysf«iaitliitt;  attdibaitwaa, 
Ibat  Camy»  Ibf  deeea^ed'f  nefro  boy,  lold 
JH^&enley,  when  be  eame  down  to  the  H^y^ 
ibat  il  ves  Mr.  Barbel  who  bad  kiUed  hie 
^sMftar*  Tbis,  ibey  eay,  you  are  to  give  no 
b«ed  4o;  as  being  what  ie  nailed  heamay  evl- 
dasiae  only,  a«d  no  more  tbap  wh«t  eae  peraa* 
teUs  anotber.^^  But,  it^atleoMn,  give  aae  leave 
IP  obeenre,  ^btre^n  dntindpon  ip  this  matter ; 
and  that  this  iv,  ia  irnlb,  a  veryatfepg<evideQ^ 
indeed*  Thai  bearsay  evideoee  is  oo  evidence 
el  allf  I  do  generaUy  allow  %  aod  therefore 
bad  (Poomy  tbe  oeit  day,  or  aowe  hours  after, 
told  IbM  ^  M^ICsnley,  or  any  other  persoQ,  it 
«ilgbt  tQ  hnve  no  wei^t  at  aM  with  you,  fae- 
eenseintbat  eaeeitmifrblooithetsnet  bntio 
the  preieni  oieeit  e^yht  Io  weigh  with  wen, 
jind  pe^ierfeiiy  Ipq,  beea«ee  it  wnat*  have  been 
ifiie»  as  Abe  ev^»  and  wbat  teUewed,  invinoibly 
tflemonetmtad. 

A  gentlepnan  iv  liNwd  wydered,  «nd  jnsi  e«- 
fiiriiigflnndeclaflionris  asade,  on  Ibe  spot  and 
^an  IM  ioatanit  that  sneb  an  one  was  bis  omr- 
•4eNr ;  a  parson  is  oeen  flying  k9m  ibn  pbme 
whese  tbe  imn^er  was  ceoMsitled ;  ana  Ibn 
^persw  en  iying  in  pumnnd  .fran  the  place, 
•nnd  Innnd  to  bv  Iba  ^ery  ean»^  who  waa  ai- 


A,D.  1753.  tlSO^ 

f  pray  yoo,  does  not  this  prove  ibat  tbe  damonr 
was,  and  must  have  been,  trqe?  and  that  tbe 
persons  who  made  it  spoke  from  absolute  cer* 
tainty,  and  were  neither  deceived  tbemselvef , 
nor  deceived  others  P  Therefore,  as  hearsay  is 
generally  oo  evidence,  becaose  it  may  be  talse  ; 
so  wbat  Coomy  told  M'Kenley  is  good  evi* 
donee,  beomaa  it  most  be  trne.  And  there  if 
no  medium  between  tbeae  two  things^  that 
either  Qnoroy  saw  the  prisoner  kill  bis  master, 
or  be  must  have  been  inspired. 

Tbe  same  observation  will  bq|dL  with  regard 
to  wbat  Peter  the  negup  lold  Cribbe  in  the 
mf  rning  M  Nevis,  vis.  tbat  \^  leered  Nr.  Bar- 
hot  bad  done  miKbief  t  f«d  against  which  too 
the  seme  objection  w^a  ao  ebrongiy  preesed, 
that  it  wee  <vnly  hearsay  rend  what  one  person 
toil  ennther.    But  ae  you  heerdt  gentleinen» 
this  wee  aeid  by  Pe|er  before  tba  oewe  other- 
wise i^^ffm  from  this  island  to  Nevis  of  this  an- 
happyer^nt:   and  therefore  Peter  (who,  as 
Jiwper  Tbomaa  swpre,  was  one  of  the  negroes 
who  revved  the  canoe  which  brought  the  pri- 
soner to  Nevis)  could  not  then  speak  what  be 
did,  from  the  information  of  others,  bnt  of  bis 
own  knowledge  only;   and  as  the  deceased 
actually  was  found  murdered  at  thai  tunn,  either 
whet  Ke  said  of  the  prisoner  was  a  necessary 
trntliy  or  he  most  have  known  that  mischief 
was  done,  by  inspiration.    And  now,  gentle^ 
men,  as  either  of  these  two  circumstanoce 
singly,  speaks  so  exceeding  strongly,  what  ie 
not  the  force  of  them  when  put  logether  f   'Tie 
plain  there  nonld  be  no  combination  or  confe** 
denscy  between  theee  two  negroes,  Coomy  and 
Peter ;  and  ibo'efpre  for  the  former  to  say,  on 
the  spot,  and  oo  the  instant  of  the  murder  nomr 
mitted,  that  He  Barbot  had  killed  his  mast 
ter;  and  the  latter  so  soon  after,  at  the  dis*- 
lenee  of  several  leagues,  that  be  feared  Mr. 
Barbot  had  done  mischief;  ainounu  to  a  de- 
monvtration  that  both  must  have  spoke  truth ; 
end  when  to  this  we  join  all  tbe  mtermediate 
eiicnmstances,  and  the  tracing  the  prisoeer  trom 
place  to  place*  the  whole  composes  the  fulleti^ 
«nd  most  invincible  proof,  without  a  possibility 
of  perjury  or  mistake  in  tbe  matter,  that  ever 
wav  made  of  any  fa<n  wbalaoever.    Aud  there- 


It  is  to  little  purpose  that  the  prisoner  baf 
avked.  Did  no  other  person  than  himavlf  make 
a  will  oMcb  a  day  r  Did  no  other  person  go  in 
a  <eanoe  ?  Waa  np  other  pereon  out  at  such  an 
bonr  of  Ibe  lUgbtP  Pid  nq  other  person  fire 
at  a  mark  witb  pistols  ?  For  were  these  ques^ 
tionv  sini^y  asked,  there  ip  no  doubt  but  there 
might  be  manv  persons,  of  whom  each  of  these 
matters  might  with  troth  have  been  separately 
nffirwifd  Bnt>  alas  1  that  is  not  the  matter ! 
For  of  what  avail  were  tbiv  to  the  priaonerVi 
ikdenee,  nnleae  there  were  other  persons  of 
whom  nil  ^heae  tngntber  might  be  also  affirmed  ? 
And  Iberefore,  ithe  only  way  of  asking  these 
nncntinps  materially  to  thia.  tnirpnee,  were  jn 
Ibie  menner  $  Was  there  any  o  wr  person  who 
bad  wofflv  ef  heat  with  tba  dticnesed  on  ibp 
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ntrOD  on  tlie  lOth  ?— who  w  as  firing  at  »  mark 
%i^ith  pistols  on  the  13th  ? -who  hastily  made 
a  will  at  a  tavern,  and  delivered  it  out  of  his 
own  castody  on  the  18th?— who  the  same 
night  left  his  bed  and  house  at  midnight ;  and 
ihe  next  morninjr  was  seen  flyinfr  from  the 
plaee  where  the  deceased  was  murdered,  just 
after  he  was  so  ?  And  then,  if  there  be  any 
one  else,  of  whom  only  half  these  eircurastan- 
ces  can  with  truth  be  affirmed,  we  may  safely 
allow  all  these,  in  the  case  of  the  prisoner,  to  go 
for  nothing. 

And  here,  In  speaking  of  flying  from  the 
place  of  the  murder  committed,  1  cannot  bnt 
observe  how  vastly  stronger  is  the  presumptive 
proof  against  the  prisoner,  than  that  in  the 
case  put  by  my  lord  Coke,  and  which  I  just 
DOW  read  to  you.  For  there  was  only  that 
single  circumstance ;  but  l^ere  is  the  same  ac- 
companied with  twenty  others,  which  of  them- 
selves had  availed  to  convince  any  reasonable 
person's  mind,  who  must  have  committed  the 
murder,  even  without  the  seeing  him  fly  from 
tlie  spot. 

Gentlemen,  I  shall  hut  jnst  add ;  the  prisoner 
cautioned  you  against  siiflering  your  passions 
to  be  unduly  worked  upon  by  the  eloquence  of 
the  counsel,  and  being  misled  by  their  rhetoric 
into  a  belief  of  his  guilt.  For  my  oWn  part,  1 
pretend  to  no  mastery  over  the  passions,  or 
other  talent  of  the  sort;  and  did  I  even  imagine 
I  were  possessed  of  such,  I  should  think  myself 
not  warranted  to  nse  it  on  an  occasion  like  this. 
The  present  case  is  a  case  of  blood,  where  the 
ornaments  of  speech,  and  the  arts  of  rhetoric, 
fo  inflame  the  passions,  and  blind  the  reason, 
liowever  justifiable  they  may  be  in  a  prisotoer 
on  his  defence,  are  certainly  not  candid  or  al- 
lowable on  the  part  of  the  prosecution.  The 
single  question  m  the  case  is  of  mere  fact,  to 
"wit,  whether  the  prisoner  committed  the  mur- 
der?- And  therefore  f  have  confined  myself  to 
sttch  feasoniogs  and  arguments  only,  as  1 
thought  conduced  to  the  better  finding  out  the 
naked  truth  of  that ;  and  can  truly  say,  1  have 
urged  nothing  to  your  consciences,  which  did 
not  seem  right  and  just  to  mjr  own.  For^ 
*  I  should  think  the  offering  to  mislead  or 
abuse  yours,  were  doing  my  own  the  greatest 
i^jwry. 

You  will  therefore,  {gentlemen,  consider  the 
whole  together ;  and  it;  upon  the  whole,  you 
believe  m  your  consciences  the  prisoner  did 
not  commit  this  murder,  God  Almighty  forbid 
jo\i  shonid  condemn  him  ;  and  if  yon  believe 
in  your  consciences  he  did  commit  it,  God 
Almighty  forbid  you  should  acquit  him. 

Mr.  Kerr,  May  it  please  your  lioiioiirs; 
Mr.  Solicitor,  in  bis  reply,  has  so  fully  answer- 
jsd  every  objection  of  the  prisoner,  that  it  were 
needless  to  trouble  your-  bonpurs  further  on 
this  ooobsion.  I  shall  ofbly  beg  leave  to  ob- 
serve onetbiQg  which  has  been  omitted  by 
Mr.  fSloIicitor,  and  that  is,  that  the  cases  which 
bave  been  quoted  by  the  prisoner,  I  will  v en- 
"'^re  i9  afllnDi  are  net  in  any  book  of  aotiio- 
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rity  now  extbnt ;  so  that  I  am  really  ioclioH 
to  believe  they  are  cases  -of  Mr.  F(ye*s  ovia 
making. 

Mr.  President,  Gentlemen  of  the  Jurfi  this 
trial  has  taken  op  a  great  deal  of  time,  and 
been  attended  whb  a  ▼>riety  of  cirtomstancev. 
1  shall  therefore,  as  briefly  as  possible,  sum 
up  the  evidence,  and  make  such  observations 
as  occur  to  me,  with  as  mueb  penpicaity  aa  I 
am  able. 

The  first  witness  produced  by  tbe.couitfel 
for  the  kmg,  was  Mr.  Carew,  who  teys,  that 
at  the  sale  of  the  estate  called  Bridgwater's, 
on  the  7th  df  November  last,  the  pritooer  and 
the  deceased  being  present,  he  hmd  the  pri- 
soner say  to  the  deceased,  That  be  expected  to 
be  treated'  like  a  gentleman,  or  words  to  that 
effect.  These  words,  the  witness  says,  were 
spoke,  he  believes,  in  answer  to  somedning  tbe 
deceased  bad  said  to  the  prisoner,  #hkh  Cbe 
witness  did  not  bear. 

The  next  witness  is  Mr.  Thomas  Mills,  wbo 
was  also  present  at  the  sale  of  Brid^ata-'s 
estate.  He  says,  that  the  prisoner  olgected  to 
the  conditions  of  sale,  and  that  the  deceased 
(apprehepsive  that  be  did  it  with  design  to  pro- 
tract the  iime  till  siin-set,  after  which  th6  es- 
tate could  not  be  sold  on  that  day)  said  to  the 
prisoner,  Mr.  Barbot,  Ihe  conditions  of  sale 
are  very  fair,  why  will  yon  cavil  aboat  them  ? 
To  which  the  prisoner  replied,  I  expect  to  be 
treated  like  a  gentleman,  orwonis lilke  these: 
that  to  this  the  deceased  Inade  no  other  answer, 
than  that  he  should  always  treat  hira  and  aH 
mankind  as  such.'  This  witness  says  also, 
that  the  prisoner's  wbole  behaviour  appeared 
to  be  calculated  to  delay  the  sale.  He  ajrs 
too,  that  he  verily  believes  the  prisoner  mad 
the  deceased  never  saw  each  other  lirom  the 
day  of  the  sale,  till  that  of  the  mufder;  for 
that  he  either  saw  the  deceaaedy  or  heard 
from  him,  every  day  afler  the  sale,  till  be  was 
killed ;  but  be  doea  not  know  whether  they 
had  any  other  conversation  the  day  of  the  sale; 
for  be  left  them  tfwether  in  the  room  whwe 
the  estate  was  sold.  Tou  will  ohstive,  gen« 
tieroen,  that  the  testimony  of  Mr.  Careir  and 
Mr.  Mills  corroborate  each  other. 

The  next  witness  is  Mr.  Armonry  wbo  mwWf 
that  between  the  3d  and  the  rib  of  NoTemSer 
last,  he  was  in  company  with  the  prisoner  at 
Mr.  Constantine's  doory  and  beara  him  cay* 
tbst  Mr.  Mills  had  treated  bim  in  sach  a 
manner  as  ought  n^rer  to  be  forgiven.  Mr. 
Armour  itidecd  says,  that  the  Drisooer  did  not 
particniarly  mention  which  or  the  Ifillieo  it 
was  that  had  treated  falm  tbtis ;  hot  he  nwler* 
stood  that  it  was  the  deceased  be  meant.  1 
would  make  one  short  remark  here.  Thn  prt* 
ooner  himself  has  declared  be  never  had  any 
difference  with  either  Mr.  Thomas  Mitt^  or 
Mr.  William  Mills ;  and  asthere  waano^Mfacr 
man  of  the  name  of  Mills  in  this  isiani  bnt  the 
deoeased,  you  wilt  judge  firom  ibm^nm^  who 
it  was  the  prisoner  meant  in  that 
with  Mfi  Annottf* 
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The  next  witoesstbat  is  caHed  on  tbe  patriof 
the  crown  is  Patience  Dorset :  She  tells  you» 
that  on  the  king's  birth- day  she  saw  tbe  pri- 
aoner  sUndingr  under  the  gallery  at  M*Cab^e*8 
tavern,  talking  to  two  pefsons  whom  she  does 
not  know,  and  in  passing  by.  she  heard  him 
say,  There  was  a  certain  gentleman  In  this 
island,  thai  within  a  fortnight  he  wouldeitber 
kill  or  be  killed  by.  She  is  Tery  positive 
that  it  was  on  the  kind's  birth- day  she  saw  tbe 
prisoner,  and  beard  bim  say  these  words,  from 
two  oirciimstances ;  thd  first.  That  Mrs.  M*Ca^ 
b^e  sent  for  her  that  day  to  assist  in  providing 
an  entertaimnent  for  the  lieutenant-general 
and  his  company ;  and  tbe  other,  That  she 
beard  a  great  many  guns,  fired.  The  king's 
birth- day,  yon  all  remember,  (1  suppose)  was 
4[ielebrated  on  tbe  lOtb  of  November*  Now, 
if  you  will  compare  what  the  prisoner  said  to 
Mr.  Armour  before  the*  7tb,  his  behaviour  to 
the  deceased  opon  tbe  7tb,  and  tbe  deekration 
be  made  on  tbe  10th,  in  tbe  hearing  of  Patience 
Dorset,  I  think  there  w  too  much  reason  to 
imagine  it  was  tbe  deceased  he  oieant,  when 
be  threw  out  that  menace. 

Dr.  James  Webbe  is  then  called.  Before 
ibis  gentleman  was  examined,  1  confess,  I 
expected  he  would  have  fully  proved  tbe  fact 
upon  the  prisoner ;  for,  from  tbe  close  connec-' 
tton  and  intimacy  between  them,  I  thought  it 
highly  probable  he  might  have  known  some- 
thing, if  not  the  wbide  of  this  matter.  And 
from  the  character  of  the  doctor,  his  educa- 
tion, and  rank  in  life^  I  took  it  for  granted  he 
woofd'have  candidly  and  ingenuously  related 
aH  (hat  he  knew  concerning  this  unhappy  af- 
fair. But,  1  own,  I  was  no  less  surprised  than 
concerned,  to  find  that  every  thing  which  came 
from  bim,  tenditig  to  bring  this  matter  to  light, 
iras  extorted  with  seeming  violence  ;  and  that 
he  readily  told  all  that  be  thought  would  ob- 
ecure  and  hide  the  tact,  file  says.  That  he 
baa  known  the  prisoner  between  tour  and  five 
years ;  that  he  has  frequently  employed  biro 
as  an  attome^^ ;  and  that  he  lives  in  great  in- 
timacy with  bim.  That  be  was  present  at  the 
sale  of  Bridgwater's  estate  on  the  7th  of  No- 
vember last,  where  the  deceased  and  tlie  pri- 
soner also  were ;  that  the  eatate  then  belonged 
to  himself,  and  was  sold  for  his  debu.  He 
does  not  know  what  were  theconditidns  of  sale ; 
but  be  remembers  to  bavie  heard  the  prisoner 
say.  We  will  be  bound  as  for  as  by  law  we  cau 
be  bound.  He  does  not  recollect  any  other 
words  passing  at  tbe  sale,  only  hearing  tbe 
deceased  say  to  tbe  prisoner,  Let  us  have  no 
school- boy's  play,  or  something  to  that  effect. 
He  did  not  hear  the  prisoner  make  any  answer 
to  this ;  for  he  was  at  that  time,  he  says,  so 
distracted  and  confused  at  bating  his  ehtate 
sold,  that  he  gave  very  little  attention  to  what 
passed.  He  tells  yon,  that  the  prisoner,  at  his 
request,  purchased  the  esUte  fof  him.  This 
really  seems  strange  and  unaccountable,  that 
%  man  whose  estate  was  then  selling,  and 
wbo  bad  procured  a  friend  to  purchase  it  for 
bim*  should  be  so  ioattcntifOi  a«  not  to  re- 


collect  what  (he  eonditiona  of  sale  were  $  and 
it  is  as  extraordinary,  tliat  a  man  should  boy 
an  estate  without  knowing  on  what  conditions.. 
He  saysy  be  does  not  know  how  long  the  de- 
ceased stayed  at  N  evis  after  the  sale,  or  whether 
the  prisoner  ever  saw  him  after.  That  tbe  day 
after  the  sale  he  saw  the  prisooer,  but  does  not 
recollect  that  any  conversation  passed  betweett 
them  on  the  busmess  of  tbe  preceding  day,  or 
that  tbe  name  of  the  deceased  was  meDtioned 
by  tbe  prisoner.  This  is  very  amazing,  that  a 
man,  in  an  affair  so  near  bis  heart,  and  which 
had  thrown  him  into  such  confusion  and  dis* 
traction  of  mind,  should  not  the  next  day,  on 
seeing  his  friend  who  purchased  his  estate  fof 
him,  make  some  enouiry  about  tbe  etent  of 
the  preceding  day.  But  this  gentleman^  me* 
mory  is  fotally  treacherous  to  him ;  for  be,  in 
almost  the  same  breathy  says,  be  tbeught  the 
terms  of  sale  too  bard,  and  ad? ised  theprisoqer 
not  to  sign  them.  Frooft  hence  it  plainly  ap* 
pesrs,  that  Dr.  Webbe  was  well  acquainted 
with  tbe  conditions  of  sale,  and  must  haTe.bad 
some  conversation  with  tbe  prisoner  about 
them,  or  he  could  not  have  thought  them  hard, 
nor  have  advised  tbe  prisoner  not  to  sign  tbeitf . 
He  telb  yon,  that  tne  prisoner  came  to  bis 
bouse  on  the  16th  of  November,  and  stayed 
there  till  tbe  IBth,  on  which  day  they  dined 
together  at  Jacob  Saunders's,  and  executed  t 
bond  of  indemnity  to  Saunders,  for  havuiffiiH 
dorsed  tbe  prisoner's  bills  for  tbe  deposit  of  tbe 
purchase -money  of  the  estate;  that  from 
thence,  in  the  erening,  be  went  with  tbe  pri* 
soner  to  O^Donnell's  tavern,  where  the  prisoner 
sat  dowu  to  write ;  that  the  prisoner  desired 
him  to  get  three  witnesses  to  attest  (be  paper 
be  was  writing  ;  and  that  he  did  procure  three 
witnesses,  which  were  Potts,  0*Donnell»  and 
Sprittgett,  in  whose  presence  the  prisoner  exe« 
ciited  tbe  paper  he  was  writing ;  and  imme- 
diately after  delivered  it  to  bim  (Webbe).  He , 
tells  you,  that  he  neither  read  the  pap^r  while 
the  prisoner  was  writing  it,  nor  since  it  has  been 
in  bis  own  custody  :  and  that  be  is  quite  iguor 
rant  of  tbe  contents  of  it.  In  this  he  is  mani- 
festly contradicted  by  hb  own  defiosition  wbich 
yott  have  beard  read,  and  which,  as  has  b^w 
proved  to  you,  was  taken  befor^judge  Herbert, 
at  Nevis.  In  that  deposition  he  swears,  that 
the  prisoner  nlade  bis  will  at  O'Doooell's  ou 
the  18th  of  November  in  the  evening,  and  de- 
liverei!  it  to  him  (Webbe,)  informing  bim  at 
the  same  time  that  he  bad  made  bim  a  Iq^atee 
in  it«  He  tells  yon,  that  after  this  ptper  (for 
be  will  not  now  call  it  a  wiH»  though  it  has 
been  fully  proved  he  knows  it  to  be  so)  was  exe- 
cuted and  ddivered  to  bim  by  the  prisoner, 
they  both  went  home  together  to  this  witness's 
bouse ;  that  tbe  prisoder  at  about  nine  o'clock 
went  to  bed ;  that  having  occasion  to  get  up  at 
about  one  o'clock,  as  he  was  passing  through 
the  hall,  tbe  prisoner  called  to  bim,  and  aaked 
biro  what  o'clock  it  was  ;  but  that  he  did  not 
see  tbe  prisoner  fr^m  tbe  time  be  went  to  bed, 
till  the  next  morning,  at  about  nine  o'clock,  he 
saw  him  riding  op  to  the  house  on  que  o(  his 
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(Webke'f)  hones,  attoided  wXm  by  bit  Mf^vo 
lM>y  P^ ;  tbst  be  had  oa  a  white  ooat,  a  dark* 
ooiooradwaisleoat,  aqdanirer-laoedhat;  that 
ha  did  ool  atk  the  prifloaer,  nor  doca  be  baow, 
wheie  he  bad  been ;  bot  tbiaka  there  was  time 
tuaogh,  from  the  boar  be  spoke  to  htin  the 
night  before,  till  the  next  momiog  that  be  law 
hiai  riding  up,  to  have  been  at  St.  Chritto- 
piwr'e  and  back  again ;  that  be  knew  nothing 
of  the  priaoaer^s  taking  fail  bone  and  boy,  but 
tfiat  it  waa  very  enstomary  fiir  hiu  to  take 
tbm  whenever  be  wanted  thcfn,  without 
asking  bis  leave.  He  reaieinbers  the  prisoner 
having  a  red  trunk,  whieh  he  brougbt  ftom 
M n.  Dasent's,  on  the  10th  of  November  ;  that 
he  did  sea  the  prisoner's,  boy  Nero  bring  a 
red  trunk  to  his  bouse  the  nnoming  of  the 
19tb,  at  the  same  time  that  the  prisoner  was 
riding  up  to  bis  bouse ;  bot  he  does  not  know 
whetter  that  trunk  was  the  same  the  prisonair 
brought  from  Hn.  Dasent's  on  the  Idth,  or 
tvha&cr  the'trunk  now  pitMlnoed  to  him  is  the 
•ailie.  Hetellsyou,  that  on  the  fibmdvf  befinc 
the  murder,  the  prisoner  and  be  were  nring  at 
a  mark  with  a  pair  of  pistols  that  belonged  to 
Mn.  Daseat ;  tiiatMn.  Dasent,  on  misunga 
pair  of  her  pistols,  sent  to  him,  to  desire  be 
would  oome  to  her  boose ;  that  he  did  go  and 
Msist  her  in  searching  for  the  pistols;  that  be" 
Ibaad  tbem  under  the  bed  in  a  pair  oif  holster 
tsapa;  but  be  knew  not  of  their  being  in  that 
plaee,  nor  who  put  them  then:  That  at  the 
lime  he  wail  searching  for  the  pistols  in  the 
ehamber,  be  observed  a  red  trunk,  whieh  he 
beUevei  belonged  to  the  prisoner,  and  whieh  he 
uaw  opened  afterwards  by  Judge  Ueibert ;  in 
wbieb  wen  found,  be  says,  a  coat,  waisteoat, 
^nd  some  Imen,  whieh  were  moist;  that  he 
cannot  tell  whether  tbo  clothes  found  in  the 
trunk  were  the  same  the  prisoner  had  on  the 
19lh  ni  the  momlnjr,  when  he  rode  up  to  his 
boose ;  that  be  believei  the  trunk  and  clothes 
now  preduced  lo  him,  are  the  same  which  he 
oaw  at  Mn.  Dasenfs  the  rooming  after  the 
BMiMler.  He  tells  yon,  that  on  the  19tb,  the 
/prisoner  dined  at  Mr.  George  Webba's  senior, 
%nd  he  himself  dined  at  Mr.  MaynanPs ;  that 
•in  the  afternoon,  while  be  was  «t  Mr.  May- 
nard'S)  a  negro  came  to  him,  and  told  him  the 
prisoner  had  killed  the  deceased ;  that  he  went 
«6on  aAcr  to  Mr.  8ymmonda*s;  that  be  did 
not  mentton  there  what  the  negro  had  told  him, 
though  he  had  a  very  good  opportunity  to  do 
it;  for  while  be  was  then,  be  saya,  Mr.  6ym- 
mtads  received  a  letter,  giving  an  aecoont  of 
4he  |irisoner*s  having  killed  thedeoeaaed ;  tlmt 
he  himself  also  received  a  note  from  the  pri- 
-soner,  pressing  him  to  oome  immedialely  to 
'fain  at  John  Herbert's  ;  that  be  did  net  nen- 
4ion  at  Mr.  Svmmonds's,  baring  nceivnd  sudi 
-a  note  from  tbe  prisoner,  though  1m  heard  Mr. 
4Symmonds  say,  he  would  go  and  assist  the 
poase  m  pursuit  of  him  ;  that  he  went  Immo- 
'diately  after  to  John  Herbert's,  when  he  found 
•the  prisoner  drinking  tea;  that  tbo  prisoner 
immediately  took  him  out  into  die  necessary- 
hoose,  and  asked  him  if  he.  hid  heard  Hit  n- 
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port  of  his  having  kitted  Mr,  MiUa^  thnt  ho 
anawered.  Yes;  that  the  prisoner  replied,  he 
should  net  fly  for  it,  for  he  knew  nothing  of  it. 
He  tells  yon«  that  tliis  wsa  all  ihe>  oonversalkm 
that  passed  between  them  at  that  time ;  tliat 
while  they  wen  in  the  neceasary  imose,  the 
officen  of ^ostiee  apprehended  too  prisoner; 
that  the  prisoner  took  him  aside  in  Mr.  Her- 
bert's bsll,  after  he  was  apprehended,  and  d^ 
sh«d  him  to  get  ten  pif^lea  from  liia  uncle 
Webbo  for  ium ;  that  be  saw  the  ptisooer 
while  he  was  in  gaol  at  NeriBs  thnt  all  the 


oonversatioo   he  had  with 


there 


desiring  him  to  make  over  firidgwalcr'a 
to  him.  He  telia  yon,  kbsit  be  nevci 
that  the  prisoner  had  any  resentment  ^sninst 
Mie  deoeased;  that  he  kaew  nothmg  of  his 
boy  Pope'a  beving  been  at  BrjdgwatOr*B  ertale 
the  night  before  the  murder ;  that  he  did  net 
aend  Pspeont  any  where  that  niffht,  and  did 
not  know  that  he  was  gene  out;  Hbat  lie  liim- 
aelf  was  not  sent  for  by  any  of  luspatienlntlMt 
night;  and  that  it  was  so  boislcroos  n  night, 
aa  be  ihonld  not  have  gone  out  in  for  pleasiin. 

Upon  the  whole  of  Dr.  Webba's  evidenee. 
his  inclination  to  serve  the  prisoner  very  pininly 
appean :  but  from  bis  want  of  candour  and  in- 
gennity,  from  the  many  prsvarieationa  he  has 
been  guilty  of,  and  tbe  maaifost  eontndictien 
between  his  deposition  at  Nevis,  and  has  cxa«- 
mination  on  the  trial,  his  evidenna,  instead  of 
answering  the  inlnitian  of  his  ginng  it,  acrves 
rather  to  fix  a  Strang  suspioian  of  guilt  on  tbe 
prissner. 

Mr.  O'l>onnell,  who  waa  the  next  witness, 
says,  that  the  prisoner  and  Dr.  Webbe  csme  lo 
bis  bouae  between  seven  and  eight  o'dodt  in 
the  evening  on  tbe  10kh  of  Motember;  that 
the  prisoner  called  for  pen,  ink,  and  paper,  and 
aat  oown  to  write ;  that  while  he  waa  writing, 
he  called  Dr.  IVebbe  to  him  sevcnl  times,  and 
they  spoke  together  in  a  low  voioe;  that  Dr. 
Webbo  looked  over  the  prisoner  fre^nentl^ 
while  he  was  w^ting  ;  that  as  aoon  as  the  pn- 
had  fieished  what  lie  waa  wriiaag,  lie 
rith  Dr.  Wefabe  into  an  inner  room  i  that 
after  some  little  time  Dr.  Wobbt;  ratiamnd,  nnd 
denred  him,  wkh  PMtsandfipringelt,  te  gam 
and  witness  a  paper  ;  that  the  prisoner  did  ene- 
cote  a  paper  in  thelweaenoe  of  Potta,  Spiingvff, 
and  this  vritness;  mat  ha  bnows  net  what  the 
paper  waa,  but  believes  it  wss  a  sriU,  boeasiie 
tiiere  were  three  witnessesto  it;. thnt  the  pri- 
soner, after  he  had^gncd  tbe  paper,  pen  his 
thumb  on  tbe  seal,  end  pnoonnaednpnie  wards, 
but  so  inarticnlately,  that  he  eould  net  dialia- 
gnisli  what  he  said ;  tint  tbe  prisoaer  oanend 
with  ilia  bead  the  piaoe  where  tiie  attntalien 
is  ufaally  writtea,  eo  that  be  oouU  not  aee  it. 
He  tells  you,  that  as  soon  as  tbe  prisoner  had 
enscnted  this  paper,  he  delivered  it  to  Dr. 
Webbe. 

Charles  Potts  is  ^n  caMed.  Ho  saya,  that 
on  the  lath  of  November  last,  bsing  at  O^Dan- 
neirs  in  tin  evening,  aamebsily  oMedOo  bia, 
and  feski  him  bejma  wanted  ill  the  iunsninom; 
that  ha  went  in,  m4  the  prisoner  daahrefl  him 
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to  witnm  m  inslnimMit  of  Wiiting  $  that  he, 
tog^ber  with  O'DmimU  and  8prt&g«tt,  M 
witDeM  a  papar,  to  nhich  be  u,w  the  priaoDer 
sign  bis  name;  that  Iha  prisoner  put  bis  tbomb 
on  tbe  seal,  and  took  it  off  agttin,  but  does  not 
reooileot  that  be  heard  hiita  say  anv  thine ; 
that  he  took  tbe  instrament  of  irritiog  to-be 
aooae  deed  to  seonre  Jacob  Saandem,  because 
he  met  the  prisoner  and  Dr.  Webbe  coming 
from  Saunders's  that  day.  I  cannot  help  ob- 
aerfing',  that  thia  is  m  rery  weak  reason  for 
anppofiinff  it  to  be  a  deed  to  secure  Saunders ; 
Ibr  bad  it  been  reallv  so,  there  could  be  n<>  ne- 
cessity for  keeping  it  snch  a  profound  secret ; 
and,  ill  the  next  place,  it  is  very  natural  to  sup- 
pose, Ihey  woaid  have  executed  any  deed  of 
that  khid  at  Saunders's  bouse,  when  they  exe- 
cuted the  bond  of  indemnity  to  him.  He  tells 
you,  that  he  nerer  knew  that  the  prisoner  had 
any  resentineot  against  the  deceased,  but  that, 
on  the  contrary,  be  baa  heard  him  often  express 
great  regard  tor  him. 

•The  next  witness  that  ia  called  is  Thomas 
il'obson.  He  tells  you,  that  on  Saturday  night, 
tbe  night  before  be  heard  the  deceased  was 
murdered,  Dr.  Webbers  boy  Pope  came  with  a 
horse  of  his  master's  at  midnight,  to  the  house 
'where  he  (Hobson)  lifes,  on  Bridgwater's 
estate,  and  said  he  had  been  round  tbe  island 
'looking  for  his  roaster;  that  Pope  and  tbe 
horse  were  both  wet ;  that  Pope  put  the  bone 
in  the  stable,  and  stayed  there  all  night  He 
tells  you,  that  about  eight  o'clock  the  next 
morning  (which  was  the  day  on  which  be  heard 
of  the  murder)  he  saw  a  Httle  man  oomine  up 
to  tbe  house  m  a  white  eeat,  and  silver-laced 
hat ;  that  as  soon  as  he  came  up  to  the  steps, 
he  called  for  Pope,  and  ordered  him  to  saddle 
the  horse;  that  he  asked  Pope  whksh  roM  he 
ahonid  take ;  that  Pope  shewed  him  the  short- 
est way  to  Mr.  Pinaey's,  where  Dr.  Webbe 
lifes ;  and  that  he  got  on  borsebnek,  add  rode 
away :  he  betievea  be  came  from  the  Bay ;  and 
that  hia  shoes  were  wet.  He  telte  you,  that 
the  pHsener  at  the  bar  is  the  very  man  who 
came  to  his  house  oo  tbe  19th  in  the  morning, 
and  whose  dress  and  person,  with  tbe  other 
circumstances,  he  has  described  to  yon. 

I^ah  Hobson,  the  lister  of  Thomas  Hobson, 
is  cabled  next ;  but  as  her  endence  agprees  in 
e^erT  particular  with  that  of  her  brother,  f 
'  think  it  is  needless  to  reseat  it  to  you. 

The  next  witoess  on  the  part  ofthe  erown  is 
John  M*Kenley.  He  tells  you,  that  between 
four  and  five'  o'clock  hi  the  mnmtng  on  the 
19th  of  November,  as  be  was  lying  on  his  bed, 
Coomy,  a  negro  Monging  to  tbe  deceased, 
rushed  into  his  chamber,  and,  in  great  fright, 
told  him,  that  his  master  was  fighung  at  Fri- 

fate-Bay,  with  a  gentleman  from  Nevis;  that 
e  immediately  got  up,  and  ran  down  to  the 
Bay,  where  doomy,  beiAg  on  horseback,  had 
pot  before  him ;  that  he  found  Coomy  support- 
ing tbe  deceased ;  that  be  went  up  to  him,  and 
took  hold  of  his  hand,  and  spoke  to  him ;  that 
l>e  made  bim  no  answer,  nor  bad  no  pnlse ; 
that  be  found  then  he  wfti  dead,  ibtffgn  still 


warm,  and  waa  but  just  expired*  8  e  tails  yov, 
that  on  enquiring  of  Coomy  who  it  waa  that  bad 
killed  his  master,  Coomy  told  bim  it  was  tbe 
prisoner,  and  tliat  he  was  just  gone  off  in  a 
canoe;  that  be  immediately  ran  down  to  tbe 
sea- side,  and  saw  a  canoe,  wkb  four  oars  and  a 
paddle,  makinff  very  foat  from  the  ahore,  and 
somebody  in  wmte  sitting  in  tbe  stem  of  it,  but 
be  could  not  distinguish  whether  it  waa  a  wUte 
person  or  a  negro  ;  that  the  deceased  bad  on 
nis  great  coat  and  gloves ;  that  his  pistols  were 
in  theiiolsters  on  his  berse ;  and  his  sword  in 
the  scabbard,  wrapped  in  tbe  belt,  at  aome  d^ 
tance  from  him. 

The  next  witacaa  ia  William  Johnson.    He 
tells  you,  that  about  six  o'cloek  in  tbe  morning, 
on  the  19th  of  November  last,  aa  he  waa  earning 
down  from  the  Salt-ponds,  he  saw  the  prissoer 
in  a  canoe,  with  four  oars  and  a  sail,  betwetti 
forty  aod  til\y  yards  distant  from  bim ;    that 
the  oanoe  seemed  coming  from  Fngate*Bay, 
and  was  rowiug  towards  Nevis;  that  tbe  pri- 
soner had  on  a  white  coat,  a  ailver-laced  bat, 
aod  a  dark-coloured  waistcoat ;  that  be  knows 
the  prisoner  very  well ;  that  he  could  see  all  the 
way  between  the  place  where  be  met  the  pri- 
soner, and  Nevis;    and  that  no  other  canoe 
was  in  the  cbaonel,  but  that  in  which  tbe  pri- 
soner was.    The  prisoner  and  his  oounael  base 
attemjited  to  discredit  the  testimony  of  Jobnasil, 
by  saying  he  was  publicly  whipt  tor  petty  iat- 
ceny  at  Monteerrat;    and  that  be  could  not 
positively  svrear  before  the  coroner'a  inquest, 
that  it  was  the  prisoner  he  saw  in  the  canoe. 
But  they  shoulo,  to  have  effected  their  purpose, 
have  produced  the  record  of  Johnson's  convio- 
tioo,  without  which,  a  bars  assertion  of  bis 
guilt  ought  to  have  no  weight  with  you.   With 
regard  to  bis  refusing  to  swear  poaittvely  to  the 
prisoner  before  tbe  coroner's  inquest,  I  think 
he  swore  as  every  cautious  man  oo|^ht  to  do, 
that  he  verily  believed  it  was  the  pnsooer  be 
saw  in  the  oanoe  ;    but  afVer  he  had,  for  fats 
better  recollection,  seen  bim  in  firaol,  be  waa 
certain,  and  has  now,  as  you  nave  beard, 
positively  sworn  it  was  tbe  prisoner  he  saw  In 
the  canoe.    And  besides,  Mr.  W  ilson's  evidence 
does  entirely  acquit  Johnson  of  any  ill  design 
against    the    prisoner,    and    does   certainly 
strengthen   his  eridence ;    for  Mr.  Wilson 
•weari,  that  Johnson  brought  him  a  letter  fhmi 
Montserrat  tbe  momingtbe  deceased  was  nsur- 
dered ;  that  bavhig  heard  the  report  of  the 
muinler,  he  told  Johnson,  that  the  deceased  was 
killed  by  the  prisoner ;  at  whiob  Jolmaon  ox- 
jpressed  a  good  deal  of  surprize,  and  said,  ihnt 
he  had  met  him  that  morning  in  a  canoe  going 
to  Nevis.    From  this  circumstance,'  I  think, 
Johnson's  eiidence  ought  to  receive  ita  full 
credit. 

Jasper  Tborol^s,  and  his  son  John  Thomas, 
are  next  called.  They  both  agreein  th«ir  cm- 
dence,  and  tell  yon,  that  between  sif  and  teven 
o'clock  in  the  momtng,  on  the  1 9th  of  No- 
vember last,  they  saw  a  canoe  belonging  to 
John  Cribbe  landf  under  the  manchioneal  trees, 
just  under  Low lind  Church,  at  Nevis;    that 
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.  «■  9000  an  the  canoe  struck  ibe  shore,  the  pri- 
•oner  jumped  out  of  it ;  that  a  little  yellow 
negro  boy  jumped  out  at  the  tame  time,  with  a 
•■mall  red  trunk  on  hia  bead,  and  went  towards 
the  towQ ;  that  HqJbnrd's  Peter,  and  ]>eTerade*s 
Joe,  were  in  the  cauoe ;  that  the  prisoner  had 
■oil  a  whitish  ooat,  and  a  sil? er-hwed  hat ;  that 
they  sav^  the  caooe  abore  1,500  yards  before 
she  cane  to  land ;  that  she  waa  under  sail,  and 
did  not  strike  sail  till  she  landed  ;  and  that  she 
aeemed  cominn^  from  the  Saltrponds. 

William  White  is  then  called.  He  tells  you, 
that  on  the  19th  of  No?ember  in  the  morning, 
as  he  was  at  work  at  Mr.  Woodley*s  estate,  he 
•aw  a  littlr  man  in  a  brown  doat  and  a  laced 
hat,  whom  he  knew  to  be  the  prisoner,  wslking 
up  the  road  that  leads  to  Bridgwater's  estate ; 
that  he  believer  he  came  from  the  Bay ;  that 
he  knows  the  prisoner  very  well,  and  is  certain 
;he  is  the  person  he  saw. 

The  next  witness  is  Mr.  Bridgwater,  who 
tells  yon,  that  between  nine  and  ten  o'clock  in 
the  morning,  on  the  t9ih  of  NoTember,  he  saw 
the  prisoner,  on  a  sorrel  horse  belonging  to  Dr. 
.  Webbe,  going  the  nearest  way  to  Dr.  Webbe's 
ho^se ;  that  en  the  same  day  in  the  afternoon  be 
went  to  Mr.  Symraonds's;    that  while  he  was 
there,  Dr.  Webbe  came  in;    that  presently 
'  afler,  Mr.  Symmonds  received  a  letter,  giving 
.  him  an  account  of  the  prisoner's  having  killed 
the  deceased;  that  as  soon  as  Mr.  Symmonds 
'mentioned  it.  Dr.   Webbe  changed  counte- 
nance, and  said  that  the  prisoner,  had  lain  at 
bis  house  the  ms\kX  before;    that  Mr.  Sym- 
monds asked  Dr.  Webbe  if  he  had  seen  the 
prisoner  that  morning;    that  Dr.  Webbe  said 
.  lie  had  not  seen  him  since  the  night  before ;  at 
whksb  this  witness  expressed  a  good  deal  of 
.  surprize,  and  said  he  had  seen  the  prisoner  that 
morning  riding  towards  his  (Webbe's)  house, 
on  one  of  his  horses ;  that  to  this  Webbe  made 
DO  answer,  bnt,  in  about  five  minutes  went 
.  away-,  and  said  he  was  going  up  towards  the 
mountain. 

John  Cribbe  is  then  called,  who  tells  you, 
thai  on  the  Friday  before  the  deceased  was 
kiiletl,  the  prisoner  hired  his  cauoe  to  carry 
some  letters  to  St  Kitt's ;  that  qhe  returned  the 
next  day  in  the  afternpon,  and  the  negroes  that 
bekm^ed  to  her  took  her  (as  he  thought)  to  go 
a  fishing;  that  he  did  not  see  them  again  till 
about  eight  o'clock  the  next  morning,  which 
waa  the  day  he  heard  the  deceased  was  killed ; 
.  that  he  went  to  Peter,  one  of  the  negroes  be- 
longing to  the  canoe,  and  asked  him,  What 
lock?  (supposing  he  had  been  fishing;)  that 
Peter  answeretl  him.  Poor  luck!  and  seemed 
very  melancholy  aqd  thoughtful ;  that  upon 
enquiring  the  reason  of  it,  Peter  tokl  him  be 
had  been  to  St.  Kitt's  with  Mr.  Barbot,  who, 
ho  was  afraid,  had  done  a  great  dt^al  of  mischief, 
tor  he  behoved  be  had  kUled  Mr.  Mills.  He 
tells  yon,  it  was  about  ten  o'clock  in  the  morn* 
ing  when  he  bad  this  conversation  with  Peter ; 
that  at  that  time  he  had  not  heard,  either  by 
common  report,  or  otherwise  than  from  Peter, 
^f  the  death  of  the  deceased  ;  and  indeed  from 
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the  evtd^ee  of  CUim,  vhichr  immediaiely  folr 
lows,  he  could  not  have  beard  it  from  eommoe 
report ;  for  Qvm  tdls  you,  he  was  the  fint 
that  carried  the  news  to  Nevis,  and  that  he  did 
not  arrive  there  till  eleven  o'ckick.  This 
makes  it  highly  probable,  that  what  Peter  said 
was  too  true. 

Mrs.  Dasent  is  then  called.  She  tells  yon^ 
that  on  the  19th  of  November  .last,  hearing  that 
the  migazino  was  broken  open,  and  of  the 
murder  of  the  deceased,  she  ordered  all  the 
arms  in  her  house,  to  be  searched  for ;  that 
missing  a  pair  of  pistols,  she  sent  to  Dr.  Webbe, 
who  came  -to  her,  and  after  searching'  a  good 
while,  at  last  found  the  pistols  under  the  bed ; 
that  the  prisoner's  trunk  was  in  the  room  where 
the  pistols  were  found,  but  she  knew  not  of  its 
being  there  'till  that  day,  nor  how  it  came 
there ;  that  she  saw  the  trunk  opened,  in  whicb 
were  found  a  brown  waistcoat  and  a  peir  of 
bUck  breeches,  which  she  believes  belonged  to 
the  prisoner ;  that  she  believes  the  Irook  and 
clothes  now  produ^d  U>  her,  are  the  same  she 
eaw  opened  at  her  house  by  judge  Herbert 

Judffe  Herbert,  who  is  the  next  witness,  tells 
you,  that  the  day  after  the  murder  lie  went  to 
Mrs.  Dasent's,  where  he  saw  the  pistob,  with 
tbe  trunk  and  otothes  which  have  been  produced 
to  hini  ;  that  the  clothes  were  wet,  ami  he  be- 
lieves with  salt-water ;  for,  on  touching  the 
waistcoat  with  his  .tongue,  he  found  it  salt 
He  also  tells  you,  that  ^ing  at  Mr.  Colhoun's, 
where  tbe  body  of  the  dece^ed  was  brought  on 
the  day  of  the  murder,  be  searched  the  pockets 
of  the  deceased,  and  found  in  his  breeches 
pockets  three  bullets. 

Mr.  Pringle  and  Mr.  Baker  are  then  called, 
who  tell  you,  that  being  at  Mr.  Colhoun's  on 
the  day  the  deceased  was  killed,  they  examined 
his  pistols,  which  they  know  to  be  the  same 
that  are  now  produced  ;  that  they  could  not, 
upon  the  most  careful  examination  of  them, 
fierceive  the  least  stain  of  powder  oo  ^ther  of 
them,  except  about  a  grain  or  two,  which  they 
supposed  to  have  been  brtiised  by  the  liikinmer; 
that  they  are  convinced .  neiMier  of  the  pistols 
had  been  lately  dischar|rod;  for  Mr.  Baker 
having  jput  his  finger  into  the  barrel,  tliefe 
canle  off  on  it  a  rusty  dirt,  whicb  he  tells  yon 
would  not  have  been  there,  if  the  pbtols  bad 
been. lately  fired  out  of.  Tbey  also  tell  you, 
that  upon  examining  the  clothes  of  the  4e* 
ceased,  they  found  on  thb  right  flapof  hia  ooat, 
and  the  inside  of  his  great  coat,  en  the  right 
side,  a  stain  of  dry  powder. 

The  Counsel  for  the  Crown,  to  oorrohorate 
and  sup|)ort  the  evidence  of  Patience  Dorset 
have  produced  Martha  Scoeper,  Mary  Sutton, 
and  Mary  Cockade,  with  whom  tbey  oondode 
their  evidence.  The  two  last  swear  positively 
that  the  prisoner  was  on  this  island  on  the 
kind's  birth -day,  and  are  so  very  cireuoistan- 
tial  in  their  evidence,  that  I  think  they  cannot 
be  mistaken.  For  Sutton  has  very  particularly 
described  his  dress  to  you,  and  C^cfciMl^  has 
also  sworn  to  some  particular  words  s4ia  beard 
him  say  in  M'Cabee's  tavcro  oo  the  tele's 
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^Mk-^Mj.  TiMiBfMeaeeef  Seoftjper  itaotio 
poMlive  M  tb«t  «f  the  other  two.  Dot  it  aer?es 
to  streDgthen  aod  give  weight'  to  what  they 
have  eworn. 

The  i^sooer,  in  hie  deleoce,  peeitiTely  denies 
hii  having  had  any  resentment  against  the  de- 
ceased ;  says,  it  was  very  easy  for  him  to  have 
nade  Ims  escape,  if  be  bad  been  guilty  of  tbe 
crime  laid  to  bis  charge,  and  that  it  was  na- 
taral  to  suppose  he  would  have  done  so ;  that 
-the  firing  tne  pistols  the  Sunday  before  the 
nnrder,  was  merely  accideatal,  and  to  amuse 
himself;  that  he  was  not  on  this  ishmd  on  tbe 
lOih  of  Novemjber.  He  then  calb  his  wit- 
nesses, tbe  first  of  which  is  Mrs*  Lowman. 
8be  is  positive  that  the  prisoner  was  at  ber  fa- 
ther's on  the  iOth  of  November ;  that  in  tbe 
moning  of  that  day  be  went  with  Daniel  to 
Mr.  Ouley's,  and  returned  and  dined  at  her 
•father's;  that  6n  that  same  day  she  herself 
dined  at  her  brother  George  Webbe's,  in  com- 
pany with  Mr.  William  Herbert  In  tbe  first 
of  these  drenmstances  she  is  oontradicted  by 
the  evidence  of  Mrs.  Ottlejr  and  Miss  Anne 
Herbert,  who  tell  you,  that  it  was  on  tbe  9th 
of  November  the  prisoner  and  Daniel  came 
to  Mrs.  Ottley's ;  in  tbe  other  she  is  also  con- 
tradicted by  William  Herbert,  who  tells  you, 
that  it  was  on  tbe  9th  of  November  be  dined 
at  young  George  Webbe's,  in  company  with 
H rs.  Lowman,  and  on  the  10th  be  dined  at  Mr. 
Calebs ;  so  that  Mrs.  Lowman  mast  be  mis- 
taken in  the  day.  Mr.  Josiah  Webbe,  the  bro- 
ther of  Mrs.  Lowman,  is  next  called.  He  can- 
not swear  positively ;  but  be  believes  tbe  prisoner 
•was  at  his  father's  on  tbe  10th  of  November. 

John  Cornelius  is  the  next  witness.  He  is 
positive  that  the  prisoner  was  at  old  Mr. 
Webbe's  on  the  10th  of  November ;  but  the 
contrary  has  been  proved  by  so  many  wit- 
nesses on  the  part  of  the  crown,  supported  with 
•uch  strong  circumstances,  that  Cornelius  must 
oertainhf  be  mistaken  in  tbe  day. 

Mr.  Julius  was  also  called  upon  by  the  pri- 
«oner  to  prove  that  Johnson,  one  of  tbe  wit- 
nesses against  Mm,  coulj  not  swear  positively 
to  him  befi>re  the  coroner's  inquest ;  but  the 
observations  I  have  already  made  on  that  part 
ef  Johnson's  evidence,  will  be  sufficient,  with- 
out repeating  to  you  that  I  think  Johnson's 
ovidence  a  good  one,  and  ought  to  have  its 
proper  weight  with  yon. 

These  are  the  witnenes  produced  by  the  pri- 
noner,  that  seem  to  be  any  ways  material  in 
his  favour :  He  has,  indeed,  called  many  others 
to  prove  his  beiug  at  Nevis  on  the  10th  of  No- 
vember; but  they  have  all  failed  in  this  cir- 
odmstanc^,  which  would  have  been  tf  great 
oonseqnence  to  him,  if  be  could  have  esta- 
blished It;  as  it  would  have  eflReolnally  invali- 
dated the  evidence  of  Patience  Dorset,  and  the 
test,  who  swore  to  his  being  in  this  island  w\ 
thit  day. 

i  have,,  as  well  as  I  have  been  able,  geotle- 
nen,  giVen  yon  the  fnbstance  of  tbe  evidence, 
on  bbui  sidte,  -in  which  Ihope  I  hart  omitted 
nothing  material. 
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1  mini  obsanra  to  you,  that  m  oaaes  of 
murder,  and  the  like  atrocious  crimes,  the  law 
has  related  much  of  its  severi^  and  scrupnl* 
ousness  in  the  proofs,  and  does  not  so  abso^ 
Intfly  require  such  positive  proof  as  in  mattera 
of  mmm  and  tvasi,  where  they  may  be  had^ 
but  in  these  cannot:  For  no  man  who  knows, 
or  even  imagines,  that  his  life  roust  answer  foip 
the  perp^ration  of  a  deed,  will  call  eye-wit- 
nesses to  it ;  but  will,  with  as  much  secrecy  ap 
his  invention  can  supply,  execute  bis  intention  £ 
and  to  admit  none  but  positive  ocular  prod^ 
wooM  be  rejecting  all,  and  proclaiming  im« 
punlty. 

It  has  been  justly  observed  to  jou  by  thn 
counsel  lor  the  crown,  that  the  law,  where  tbe 
oircnmstances  are  so  closely  connected  and 
linked  together,  as  in  this  case,  and  aoi^ount  S9 
fully^  to  what  is  caHed  a  vloknta  pratunqttio^ 
admits  this  as  full  proof,  and  in  my  opiniori, 
more  ao  than  any  one  positive  evidence,  whosh 
memory  may  be  deceitful,  or  who  may  poi^ 
sibly  be  suborned;  but  in  faqts  made  appeal 
from  drenmstances  which  are  dumb,  we  can^ 
not  be  deceived;  nor  they  lalsely  chaige,  or 
partially  excuse.  ' 

The  drcumstahceB  of  this  nnfbrtonate  af> 
fair  hwaf  so  doselj  together,  that  they  carry 
too  glaring  a  proof  to  admit  of  mnOh  doubt,- b^ 
whose  band  Mr.  Mills  fell. 

Mr.  Armour  declares,  that  he  heard  the  pri* 
soner  say,  between  the  3rd  and  7th  of  No- 
vember, that  Mr.  Mills  bad  treated  him  cruellyt 
and  in  such  a  manner  as  ought  never  to  m 
ibrffiven :  The  prisoner  has  acknowledged,  ha 
had  never  any  diflbrence  with  Messieurs  Tho^ 
mas  and  WOliam  Mills,  it  then  could  have  been 
none  but  tbe  deceased  he  meant :  Though  tbi)i 
tbe  prisoner  denies,  and  says,  Mr.  Armour  most 
have  misunderstood  him. 

Patience  Dorset  swears,  that  she  heard  tha 

Krisoner  declare,  on  the  10th  of  November,  that 
e  would  either  kill  or  be  killed  by  a  person  of 
distinction  in  this  island,  in  the  course  of  ten 
days.  Mr.  Mills  is  fbund  dead  in  a  remote 
part  of  tbe  island  on  tbe  l^tb,  within  the  timn 
limited;  and  by  the  evidence  now  given  19 
court,'by  tbe  gentlemen  who  opened  tbe  body 
before  the  coroneHs  inquest,  it  appears  that  hh 
bad  been  killed  by  a  bullet,  or  some  other  sub- 
stance discharged  from  a  fire-arm.  From  tbn 
evidence  of  Armour  and  DorSet,  a  prepensi 
malice  appears ;  and  a  life  taken  away  througfi 
such  malice  prepense,  in  tbe  eye  of  the  law  and 
man,  is  deemed  mnrderin  the  highest  degree. 

The  prisoner  too,  in  a  precipitate  manner, 
and  in  a  tavern,  tbe  night  before  Mr.  Mills  wab 
found  dead,  executed liis  will;  in  hisdefenoo 
he  acknowle(|ges  the  deed  executed  at  O'Don- 
nell's  to  have  been  such;  Had  he  not  been 
conjK^oustbat  he  might  have  ran  some  risk  of 
kMiing  his  life  the  next  morning,  why  in  such  a 
place,  and  In  such  a  manner,  draw  and  exc^ 
cute  a  deed  of.  so  nice  a  nature,  and  of  such 
consequence,  as  his  will?  But  the  time,  by 
Mrs.  Dobet's  evidence,  which  it  appears  he  had 
limited  to  hit  owA'lifby  «r  a  person't  of  iMa^ 
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^00 10  ibi^  islaiidy  wmb  near  expvedytherefero 
necessary  toch  a  jleed  shoaM  be  ezeeotetL 

The  next  morning  Mr  M9la  it  fomid  dead. 
The  prisoner  is  declared  by  Coonoy  to  be  the 
jMrson  by  whose  hand  his  master  fell:  And 
though  by  law  this  is  not  evidence;  yet  by 
Ihlr.  M'Kenle^'s  evidence,  whodeelam  nesaw 
«  person  rowing  in  a  canoe,  from  the  place 
from  whence  Coomy  had  told  him  the  prisoner 
^embarked,  describing  his  dress ;  which  person 
is  immediately  after  met  by  Johnson,  who  per- 
sonally k(H)ws  him,  describes  him  to  be  dressed 
In  the  same  onanner,  and  declares  that  no  canoe 
was  then  at  sea,  but  the  one  in  which  was  the 
prisoner:   that  he  could   dittioctly  see   the 
whole  passage  from  Frigate-Bay,  the  place 
where  Mr.  Mills  then  lay  dead,  to  Nevisy 
.where  the  prisoner  was  sem  to  land  bv  Jasper 
Thomas  and  his  son,  who  declare  that  they 
saw  the  canoe  coming  from  St.  Christopher's, 
describe  his  dress  to  1^  the  same  as  M'Kenley 
and  Johnson :  Jasper  is  so  particular  as  to 
name  two  of  the  negroes  who  rowed  the  canoe, 
one  of  which  (Peter),  as  appears  from  Cribbe*s 
•evidence,  and  which  strengthens  and  is  strengtb- 
cned  by  Coomy's  declaration,  says,  That  he 
h^d  been  that  morning  to  St.  Kitt's  with  Mr. 
Barbot,  who  he  ftared  had  done  a  greit  deal  of 
anischief,  for  he^  believed  he  bad  killed  Mr. 
Mills.    And  as  this  declaration  of  Peter's  was 
made  to  Cribbe,  before  the  account  of  Mr. 
Jdills's  death  haid  reached  Nevis,  as  appears 
jfrom  dnin't  evidence,  who  was  the  expren 
sent  up  in  search  of  the  prisoner,  ana  the 
two  slaves  were  four  or  five  leagues  asunder, 
nnd  could  not  have  seen  each  other  from  the 
lime  of  the  commiasion  of  the  fact,  to  this 
deckration  of  Peter's;  this  could  not  have 
beta  by  them  concerted,  and  of  itself  carries 
so  much  weight,  as  to  merit  some  attention, 
ilgain,  Thomas  Hobson  and  sister  declare, 
that  in  the  morning  of  the  day  on  which  they 
lieard  the  account  of  Mr.  Mills's  death,  they 
saw  a  little  man,  whom  they  know  to  be  the 
prisoner,  coming  up  from  the  Bay ;  that  he 
tfame   lo   their   house,   and  asked  for  Dr. 
Webbe's  boy  Pope :  When  the  boy  appeared, 
lie  did  not  ask  if  he  had  got  a  horse,  but  or- 
dered him  to  saddle  the  norse :   From  this 
then  it  is  evident  that  he  knew  the  horw  and 
ho  J  were  there,  or  he  would  not  have  called 
no  immediatelv  for  Pope,  and  ordered  saddling 
the  horse.     Dr.  Webbe  too  proves  that  the 
Jiorse  and  boy  most  have  been  taken  out  of  bis 
•table  by  the  prisoner;  for  he  declares,  that 
lie  himself  had  not  that  night  been  called  out 
by  any  patient,  nor  had  he  sent  that  boy  on 
Any  message.    These  evidences  describe  the 
name  dress  as  the  preceding  ones.     Other 
nvidences.  have  been  produced  by  the  king^s 
-oounael,  who  described  the  same  dress,  and 
traced  the  prisoner  to  Dr.  Webbe's  where 
the.  doctor  acknowledges  his  arrival,  dressed 

£Ibo  in  same  manner,  as  every  other  evidence 
ad. 

.From  snch  acbainof  evidencetf  who  were 
jseparated-firom  eich  other  in  different  iiiandc. 


persons  no  ways  oonnecl^f  tfrim  cvcdj  m- 
ly  ing  with  each  other,  little  rooniy  as  1  sud  be- 
fore, can  be  left  to  doubt. 

It  was  essentially  incumbent  on.the  prisoner, 
for  his  own  sake,  lo  prove  where  he  was,  from 
the  time  be  went  to  bed  at  Dr.  Webbe's  on  the 
18th  of  November  at  night,  to  the  time  be  was 
seen  to  land  at  Nevis,  on  the  19th  in  themoni- 
incT ;  but  this  he  has  not  attempted  to  do. 

Lest  yon  should  have  entertained  a  n«lion« 
that  the  killing  a  person  in  a  duel  is  not  nrar« 
der  in  the  eye  of  the  law,  as  the  life  of  each  in 
such  an  encounter  runs  an  equal  risk ;  I  as- 
sure you,  gentlemen,  the  law  makes  no  snch 
distinction,  even  in  cases  of  ftir  duds.  If  from 
the  evidences  you  sre  satisfied,  that  Mr.  Mills 
fell  by  the  hands  of  the  prisoner,  and  that  he 
had  a  malidoos  intent,  the  law  floakes  it  mur- 
der as  much  in  this  case  as  any  other.*  The 
prisoner  in  his  defence  to  dear  himself,  says^ 
firom  his  known  and  past  conduct  in  life,  there 
b  no  reason  why  he  should  be  even  suspected 
of  engaging  in  a  dud :  but  from  the  evidences 
of  Messieurs  Pringle  and  Baker,  that  the  pis- 
tols of  the  deceased  had  never  been  discharged, 
or  even  were  they  loaded ;  and  from  his  sword's 
bdt  bdng  buckled  round  the  hilt,  and  at  a  dis* 
tance  from  him,  as  appears  from  M^Kenley's 
evidence;  and  from  the  direction  of  the  ball 
or  substttice  which  pierced  the  body  of  thn 
deceased,  which  entered  so  far  backwiirds,  and 
struck  on  the  opposite  sideso  far  forwards  ;  and 
of  which  Messieurs  Hamlhon  and  Edwards  de- 
dare,  to  the  best  of  their  knowledge  and  be« 
lief,  Mr.  MUls  died,  and  that  he  could  not  harn 
received  the  wound  in  a  poatnre  of  defence  : 
from  Uiese  circumstances  it  must  be  left  to  yoa^ 
upon  the  evidences,  to  consider  whether  this  win 
even  a  fair  duel. 

I  shall  detain  yon,  gentlemen,  with  hot  one 
moro  observation,  which  is,  that  no  person  bat 
the  prisoner  has  been  proved  or  known  to  havn 
decuuned  a  resentment  to  Mr.  MillSy  the  de- 
ceased ;  no  person  but  the  prisoner  was  seen 
Ofrom  the  j^lace  where  Mr.  Alills  iras 
but  just  ezpirdi ;  and  no  netson  of  dis- 
tinction in  this  island  killed  but  Mr.  Mills. 

All  circumstances  of  persons,  time  and  place, 
must  be  weU  considered.  It  is  also  your  duty 
to  wdgh  the  evidences  that  have  been  offered 
to  you,  and  to  judge  from  thence,  whether  the 
prisoner  is  guilty  of  the  murder  wherewith  bn 
stands  cbaiged,  or  not  guilty  ;  and  in  consi- 
dering this  matter,  let  roe  recommend  to  jron, 
that  you  divest  yourselves  of  any  impiuaaiuna 
that  may  have  been  made  on  you  from  the  re* 
hition  or  this  fact  out  of  doors^and  that  yon 
consider  merdy  the  evidence  gircn  jon  Sere 
on  Ihe  trid. 

If,  upon  the  whole,  you  bdieve  hi  jonr  con* 
sciences,  that  the  prnoner  comsutted  the  Bud 
of  which  he  stands  indicted,  you  will  find  him 
guilty :  but  if,  upon  the  whde,  yon  do  not  he- 

*  For  the  law  respectiQg  homlddeiB  ineh^ 
see  East's  Pleas  of  the  Croimt  dM«».  d| «.  IS- 
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liflfeinymir  eoMoidwof  tbat  he  coQunitted  it, 
yoa  an  to  find  bim  not  gnilty. 

Then  the  jnnr  withdrew,  and  in  about  half 
an  hour  returned. 

CI  cf  Art.  Gentlemen,  are  yon  all  agreed 
en  yonr  verdict  ?— Jury.  Yes. 

CI.  €fArr.  Who  aball  saj  for  yen  f 

Jury.  Our  foreman. 

CL  <f  Arr.  John  fiarbot,  hold  np  thy 
hand  (which  he  did).      Gentlemen  of  the 

i'ury,  look  upon  tbe  priaoner:  How  say  you, 
I  John  Barbot  Guilty  of  tbe  felony  and 
murder  whereof  he  stands  indicted,  or  Not 
Guilty? — Jury,  Guilty. 

CL  (^Arr.  What  goods  or  chattels,  lands  or 
tenements,  had  he  at  the  time  of  the  said 
felony  and  murder  committed,  or  at  anytime 
since,  to  your  knowledge? — Jury,  None. 

CI,  of  Arr.  Hearken  to  your  Tcrdict  as  the 
Court  hath  recorded  it.  You  say  that  John 
Barbot  is  guilty  of  the  felony  and  murder 
whereof  he  stands  indicted ;  and  that  he  had 
not  ao]^  goods  or  chattels,  lands  or  tenements, 
at  the  time  of  the  said  felony  and  murder  com- 
mitted, or  at  any  time  siace,  to  your  know- 
ledge ;  and  so  you  say  all. 

CL  qf  Arr.  John  Barbot,  hold  op  thy 
hand.  You  have  been  indicted  of  felony  and 
mnrder.  You  have  been  thereupon  arraigned, 
and  pleaded  thereto  Not  Guilty,  and  for  your 
trial  you  have  put  yourself  upon  God  and  ]^our 
country,  which  country  bavefoundyou  Guilty. 
What  have  you  now  to  say  for  yourself,  why 
the  Court  should  not  proceed  to  give  judgment 
of  death  upon  you  according  to  law  P 

Prisoner,  May  it  please  your  honours,  there 
is  a  fault  in  tbe  iadictment.  The  fact  is  laid 
to  have  been  committed  at  Frigate -Bay,  in  the 

S Irish  of  St.  George  Basseterre,  and  rrigate- 
ay  is  in  the  parish  of  St.  Peter. 
SoL  Gen.  May  it  please  your  honours,  the 
prisoner,  admitting  it  were  as  he  says,  is  too  late 
m  his  eiception.  That  is  a  matter  of  fact,  and 
if  it  had  been  material,  (which  it  was  not)  ought 
to  have  been  shewed  on  evidence ;  but  cannot 
be  made  use  of  in  arrest  of  judgment.  How- 
ever, the  trnth  is.  there  is  no  such  mistake  as 
he  mentions  in  the  indictment ;  for  Frigate- 
Bay  is  actually  in  tbe  parish  of  St.  Geprge, 
ano  if  it  were  necessary  we  could  prove  it. 

Pritoner.  May  it  please  your  honours,  I 
have  nothing  more  to  say. 

Mr.  Prendent.  John  Barbot,  you  have  been 
indict  for  the  murder  of  Matthew  Mills,  esq. 
and  for  year  trial,  have  put  yourself  upon  God 
and  your  coontry :  thatoeontry  has  found  yon 

goilty. 

You  have  bad  a  long  and  a  fair  trial*  You 
have  challenged  many  who  were  called  up  as 
jurors,  though  not  the  whole  number  yon  were 
intitlcd  to  by  law  ;  so  that  I  may  with  justice 
say,  you  have  been  tried  by  a  jury,  to  which 
yea  yourself  had  no  eiception. 

I  am  sorry  it  falls  to  my  lot  to  acquaint  yon, 
that  1  am  no  lAOgec  allibcfty  to  suppose  yon 
innocenk 


Yoo  are  convicted  of  a  crime  the  most  horrid 
and  dreadful  is  itself  s  a  crime  attended  with 
the  moat  aggravating  circumstances.  You 
have  deprived  the  worid  of  one  of  its  moat 
worthy  and  usefnl  members;  and  rendered 
anhappy  numbers  of  persons,  who  drew  the 
means  of  subsistence  immediately  from  the 
beontf  and  benevolenoe  of  the  unfortunate  gen- 
tleman deceased. 

It  is  hard  to  conceive  what  provocation  yoa 
could  have  received  from  a  gentleman  of  so 
mild  and  gentle  a  disposition  as  the  deceased  was» 
to  induce  you  to  perpetrate  an  act  so  shocking^ 
But  I  would  advise  you,  as  some  fcmd  of  atone- 
ment fbr  the  crime  yon  have  been  guilty  of,  to 
make  a  full  confession  of  the  whole  matter. 
Let  me  recommend  to  you  also,  to  employ  the 
little  time  yon  are  likely  to  continue  in  this 
worid,  in  endeavonring  to  make  your  peace 
with  that  great  God,  whose  mercy  is  equal  to 
hia  justice. 

Nothing  now  remams  but  to  ptronounce  tbe 
sentence  of  the  law  upon  jrou,  which  is, 
<  That  you  are  to  be  carried  to  the  place  from 

*  whence  you  came,  and  from  thence  to  the 

*  place  of  execution,  where  you  are  to  be 
'  hanged  by  tbe  neck  until  yoo  are  dead :  And 

<  may  God  of  bis  infinite  mercy  receive  your 

<  soul !' 


The  Prisoner  then  addrewed  himself  to  the 
Court  in  this  manner: 

Barlot.  May  it  please  yonr  honours;  Since 
it  can  no  longer  avail  me  to  conceal  the  fact,  I 
will  make  a  mnk  confession  of  the  whole. 

That  I  did  kill  Mr.  Mills,  is  most  true^^ 
That  I  killed  him  fairiy,  is  eoually  true— lairty 
according  to  the  notiona  of  honour  prevailing 
among  men.  From  these  false  principles  of 
honour  I  was  induced  to  engage  in  the  unhappy 
duel,  which  in  hs  consequences  deprived  the 
world  of  so  worthy  ^  gentleman,  and  has  in« 
volved  me  in  these  unhappy  circumstancce. 
False  I  am  convinced  they  are,  nolwitbstand* 
ing  the  countenance  they  receive  firom  the  daily 
practice  of  the  worid. 

I  make  no  doubt  but  that  the  words  whioh 
Mr.  Carew  and  Mr.  Mills  have  sworn,  did  pass 
between  the  deceaaed  and  myself  at  tbe  sale  of 
Bridgwater's  estate,  though  1  cannot  now  re- 
collect thai  they  did.  But  this  waa  not  the 
cause  of  the  duel. 

The  provocation  I  received  from  Mr.  MilW 

was  this: 

After  I  vras  declared  the  purchaser  of  the 
estate,  I  sat  down  to  draw  the  billa  of  exchango 
lor  tbe  deposite.  While  1  was  about  them, 
Mr.  Mills  came  and  looked  over  me,  and  ob- 
serving that  1  had  made  them  payable  at  ninety 
days  sight,  he  objected  to  them,  and  esked  mo 
if  I  knew  what  1  was  about,  and  insisted  on 
having  the  bills  drawn  at  a  shorter  sight :  To 
which  1  answered,  That  1  was  sure  be  must 
know  it  was  usual  for  bills  of  so  large  a  size  to 
be  drawn  at  a  tong  sight.  I  told  him  further, 
that  1  apprehended  he  had  no  right  to  object  to- 

theUUs  al  iU|if  the  manluaagnid  to  Mce^ 
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ibem  u  thej  were  drawn.  To  this  Mr.  Mills 
fepliedl,  **  Sir,  yon  are  an  iDMerdnent  poppT." 
I  tvok  no  notice  of  this  tiU  after  I  had  fimshed 
the  bilbi  and  then  1  took  him  astdoi  and  spoke 
to  him  to  this  efleet:  That  I  little  exneeled  to 
ivoeive  such  treatment  from  a  gentleman  of 
Ihs  known  poUlenem  and  fpeod4irMdiBg }  that, 
an  I  wae  not  oonscknis  of  nafing  deserved  it,  1 
desired  he  woald  make  me  some  apology  for  it. 
He  leffhedy  That  be  wenM  not  make  me  any 
•pokigy;  hot  that,  if  I  thought  Hiyself  m« 
jnred,  ne  was  at  my  service  when  pioperiy 
^Icd  npon.  I  made  him  no  answer,  hnt  im* 
Bsediatelv  left  him ;  and»  on  the  Thursday  fol- 
lowing, I  wrote  him  a  letter,  telling  him,  that 
eince  he  had  done  me  the  honour  to  assure  me 
ke  would  beat  my  ser? ice  whenever  I  shoaM  call 
vpon  him,  I  ezpeded  he  would  meet  me  by 
4awn  of  4ay  the  next  morning,  near  ljowhuid<< 
Church,  armed  w^th  a  case  of  pistols  only. 
Mr.  Mills  sent  me  an  answer  to  this ;  and  there 
veresiz  letters  in  all  P«ied  between  us,  three 
firom  him,  and  three  from  me,  which  I  do  not 
BOW  recollect,  for  I  destroyed  them*,  though  I 
believe  I  shall  be  able  to  remember  the  sub- 
atance  of  them.  The  last  I  received  from  him 
was,  that  he  «f  ould  meet  me  at  the  time  and 
place  appointed,  which  was  Frigate-Bay.  The 
night  before  the  duel,  I  made  my  will  et  Mr. 
O'Doonell's,  and  delivered  it  to  Dr.  Webbe. 
The  doctor  put  it  in  his  pocket  without  reading 
it,  and  we  immediately  went  home  to  the  doo^ 
tor's  bouse,  where  I  went  to  bed  soon  after  I 
arrived.  At  about  one  in  the  morning  I  heard 
(he  doctdr  up,  and  called  to  him:  He  an- 
•weitd  me,  and  went  out;  and  as  soon  as  he 
oanw  in  and  returned  to  bed,  I  got  up,  and 
went  with  Pope  to  the  stabloi  and  saddled  oike 
tef  the  horses,  which  I  immediately  mounted, 
diiecting  the  boy  to  iollow  me ;  and  rode  very 
fist  'tilTl  passed  Mr.  Phiney's,  where  I  was 
•vertaken  in  a  verv  hard  shower  of  rain,  that 
Wet  me  through  all.  my  dothes.  1  rode  with 
nil  the  speed  i  could  till  I  came  to  Melton's* 
Bay,  where  I  had  ordered  a  canoe  to  wait  for 

*  The  prisoner,  in  a  converration  he  had 
ith  the  paUkher,  while  he  was  under  con* 
demnataon  in  |psol,  told  him,  That  he  had  do- 
atroyed  the  ongioal  letters  which  pused  be- 
tween Mr.  Mills  and  himself;  but  that  he  had 
preserved  copies  of  them,  which  copies  he  had 
put  in  a  bottle,  and  burled  in  Mr.  Finney's 
garden  (where  Dr.  Webbe  Uves)  at  Nevis.  So 
semarkabie  a  drcumstsinca  as  this,  had  it  been 
true,  one  would  think  could  hardly  have 
escaped  him  on  hia  eonfession  m  eonrt  The 
•esissioii  of  this  circumstance  therefore  very 
jnsdy  calls  in  auestien  the  genninenem  of  the 
letleiu,  and  inclmca  one  too  reasonably  to  be- 
lieve, from  that  and  sohm  other  observations, 
that  the  lettuie  which  he  hat  given  fbr  those 
that  passed  between  Bfr.  MUls  and  himself,  era 
the  eflect  of  an  after-thought,  and  were  pro- 
bably formed,  during  his  condemnation  in  gmol',' 
and  sentnpbv  him  with  directieiialo  buiy  them 
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me.  At  first  1  ^onld  not  pe^eeive  the  nsgiem| 
but  on  looking  round,  I  saw  them  lying  under 
»  sail.  Th^  immediately  got  ready,  and  I 
jumped  into  the  ctnoe,  and  ordered  Pope  to 
carry  the  horse  to  Bridgwater's  estate.  The 
night  was  ve^  t^mncttnous,  and  thh  canoe  #aa 
several  times  near  nllidg  with  water.  I  had  a 
phial  of  rum  with  me,  «rhich  I  had  filled  at  Dr. 
Webbe's,  and  finding  myself  excessive  cold  ahd 
chilly,  1  drank  a  dram  of  it  When  I  got  to 
Frigate-Bay,  I  jomped  out  of  the  can6e,  and 
ordered  my  boy  to  follow  me  with  my  trunk,  in 
wbkh  were  my  pitftols.  I  then  seated  myself 
under  a  privet-hedge,  and  sent  my  boy  to  the 
entrance  of  the  Basseterre  road,  to  wait  for 
Mr.  Mills's  arrival.  In  the  itiean  time  I  exa- 
mined my  pistols,  and  fresh  primed  one  of 
them.  1  had  no  sooner  done  this,  than  1  heard 
the  fo6t8tep8  tof  a  horte.  I  krose  immediately, 
and  saw  Mr.  Mills  riding  fast  up  to  me.  Aa 
soon  as  be  came  near,  we  sainted  each  other; 
afler  which  he  immediately  aitt,  and  look  his 
pistols  out  of  the  bolsters,  and  orimed  them. 
While  he  was  priming  his  pistols,  his  horse's 
head  being  between  me  and  himself,  I  told  him, 
I  had,  as  1  had  wrote  to  him.  brought  down  the 
letters  be  had  wrote  me,  and  I  dmibted  not  ho 
bad  likewise  with  him  those  1  had  wrote  him4 
t  then  took  out  the  letters  from  my  pocket4iook, 
and  offered  them  to  him :  He  made  me  no  answer, 
but  hastily  ordered  his  boy  to  lead  away  bis 
horse,  and  putting  himself  in  a  posture  of  de- 
fence, presented  nis  pistol  at  me.  I  gave  hie 
letters  then  to  my  boy,  and  ordered  him,  ia 
case  I  should  drop,  to  give  them  to  Mr.  Mille. 
I  immediately  then  presented  my  pistol  at 
him ;  which  he  observing,  cried  out,  8tay» 
stey !  I  iustantly  dropped  my  pistol,  and  Mr* 
Mills  said  to  me,  Stov,  let  me  give  the  letters 
to  the  boy ;  which  no  immeduitely  did ;  and 
then  recovering  bis  posture  again,  nimself  on 
one  side  the  road,  and  t  on  the  other,  we  pre- 
sented our  pistols  at  each  other.  I  observed 
Mr.  Mills  drew  his  pistol  near  his  eye,  from 
which  I  imagined  he  was  near-sighted.  About 
four  or  five  seconds  after  I  had  preeeoted,  I 
fired:  and  Mr.  Mills  cried,  Sir,  yoa  have 
killed  me,  yon  have  killed  me,  Sir.    I 


tremdy  shocked  to  see  him  fall,  and  t  went  d9 
to  bim  and  said,  Sir,  I  am  heartily  aorvy,  I 

Ky  God  to  bless  you,  but  I  can  stey  no  loagcr 
e.  I  then  oidered  his  boy  m  take  careeC 
him,  and  immediately  went  down  to  the  cnaoe 
and  jumped  ia,and  ordered  the  negroea  te«aw 
as  fhst  aa  ever  they  could.  I  asked  my  hoTv 
when  we  were  m  the  eataoe^  wfcetbta  Miw 
Mills's  pistol  had  enapped.  HetoMmekhadf 
but  for  my  own  party!  neither  heard  it  awif^ 
nor  saw  tne  flashy 

The  letters  Mr.  Mills  wrote  me  en  Ak  ttt- 
happy  occasion  were  extremely  pelile ;  nnd 
those  I  wrote  him  were  in  aa  napeetfhl  leMm 
ae  I  was  master  of.  K  waa  Mr.  Miliar  nha* 
racter,  his  rank  and  diftinotiofe  in  lifis  IhntWi* 
gaged  me  hi  this  nnfbrtutwie  liiishmm  i  IbrI 
shottM  net  have  nesipiBd  4k 
any  man Inftrior  tohiib*    . 
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For  mfmi^f  ny  ««oeni  f«r  tht  whiffy 

fiite  1  bImH  MNm  McA  wilh  m  Httit,  amipareA 
to  ihil  1  fed  fOT  Hm  forfoir  mrI  *ttMtt<m  it 
will  Mnf  00  0  Mikler  pwovl }  Md  tht  gtki 
and  mrsitb  the  conotqwncoi  of  tiMS  imibr* 
tonte  ImI  will  ocoMion  to  bo  aolmpify  Mj, 
wheo  she  heart  the  t bockiDg  news  of  her  has- 

I  muft,  in  juetice  to  Dr.  Wehbe,  acquit  him 
of  aoy  ooneem  in  the  matter.  Ho  is  porfeotl  j 
ioQocent  of  the  caase  of  my  quarrel  with  Mr. 
Alilb ;.  aeSther  did  he  know  aoy  thhig  of  the 
duel,  either  before  or  after  it.  One  geotleman 
was  acquainted  with  it ;  a  f^Dtleman  whom  I 
asked  to  be  my  second,  whicn  he  refused.  I  begf 
to  bo  eiooaed  nwottoning'  his  name,  boc  ho  is 
neither  of  this  island,  nor  of  Nevis. 

t  am  obliged  to  yoor  honours  for  the  can- 
dour aod  imfortiahty  yoo  bafosbown  id  the 
oourse  of  my  trial.  You,  gentlemen  of  the 
jury,  I  roost  acknowledge,  have  acted  like 
oprigfat  booest  nMn.  -Hod  I]been  in  yoor 
pisce,  I  ohooM  baso  foond  the  same  Tcrdict 
yoo  bave  done. 

I  bave  nothing  now  to  ask  of  yoor  boooorsv 
bot  that  yoo  would  please  to  allow  mo  a  KttW 
time  to  settle  my  affiursy  aod  to  make  my 
peace  with  God. 

To  which  Mr.  Tresident  replied.  To  be  sure, 
you  shall  have  a  proper  time  allowed  yoo. 


On  Satorday  the  SOth  of  Janoary,  1758,  tbo 
prisoner  was  eaecoled  al  tbo  town  of  Basse* 
terre,  aceordiog  to  the  seotooce  pronooneed 
against  him. 

At  the  place  of  execution  he  delivered  the 
following  Paper  to  the  Provost-marshal. 

«<  My  fneods  ood  fsllow-sokjeiM  I 
«<  Yoo  see  Om  this  tnomeot  a  dreodftil  in- 
stance,  bow  moeb  tbo  hoaoo  mind  omy  be 
led  away  and  imposed  on  by  Jbho  and  empty 
notieoa  afleotiog  repotatioo^io  the  eatimatieo 
of  weak  and  Ibmble  meo  t  ofoo'  so  Ibr  as  to 
osoamit  the  bigbest  crimes  bi  tbosigbt  of  Ood^ 
and  daringly  to  violate  all  bomao  krws,  oaU 
cobrted  Sit  tbo  good  aod  safety  of  soofety. 
Lei  my  example  be  a  oseaos  to  tsaeh  mob  to 
act  more  cooststsotiy  with  their  losooo }  aad 
let  my  ponisbmeot  deter  them  ftoas  tbo  €sm« 
mission  of  crimes  like  snoo.  Aod  tbeo  my 
death,  aod  that  of  the  oofaappy  goolleman  who 
feH  by  my  band,  will^  1  lmoe,4iy  the  bioefit 
tbo  wortd  will  reoeivt  feom  the  example,  mabo 
sooMSHModslotboooaMDoiiity  fertko  loss  of 
two  sobjeois,  who  mighty  bod  it  sol  beeo  feribo 
uobappy  fets  whieb  alb.nded  tbom,  hato  Mfod 
set  miosoiU  mombem  of  oeoie^'* 


Mr.  Bsibei  woo  bom  io  Loodoo,  where  his 
fttfmr,  wliofe  a  woikiag  sHteremitb,  (a  mao 
eif  oomo  oribilanoo  fta  Ibo  world,  ood,  as  it  is 
MM, of o good ohoHRstsi^ IM Uvea.  i«aboat 
ftsMPtoeo  year»  of  ago,  bo  wos  pot  darkle  Mr. 
]>«bport,  aa  atton^p  tt8«q^oiHte  te  iMliB  J 


with  whom  h^  sorted  a  clerkship  Ibr  the  usual 
term  of  five  years.  After  that  time  expired, 
be  came  from  England,  in  the  year  1746, 
in  ehanifller  of  derk  to  a  i^tlemsn  of  the 
professtoo  of  the  law  in  Antigua.  With  this 
gentlemait  he  lived  near  two  years;  and  then, 
having  not  been  very  prudent  in  his  conduct, 
and  having  besides  contracted  some  d^btt  there 
to  the  amonnt  of  9  or  900/.  currency,  he  came 
to  Nevis;  where  he  made  a  verr  close  ao« 
quaintance  with  the  family  of  the  Webbes. 
Uaviog  for  some  time  Hved  o  tery  idle  Kfe 
there ;  and  given  away  and  otherwise  nnprofito- 
bly  disposed  of,  a  considerable  part  trf  a  small 
cargo  of  goods,  of  about  the  value  of  4  or  500/. 
sterKog,  which  bis  fetber  had  sent  btm  to  ieli, 
and  spent  the  produce  of  the  rest  of  it;  and 
being  at  length  reduced  to  extreme  necessity, 
he  come,  abeot  three  years  ago,  to  this  island  ; 
where,  by  a  critical  scarci|y  of  attonies  al 
law,  be  got  himself  admitted  one  in  the  ordi- 
nary court  of  common  law ;  and  in  the  very 
first  year,  had  such  a  rufk  of  businem  as  to 
enable  him  to.  dear  off  what  debts  lio  owed  in 
the  West  Indies ;  which  amoooted  to  near 
400/.  oorreocy ;  aind  to  put  a  handsome  sum  of 
money  in  his  pocket  besides.  The  first  year  of 
his  being  here,  he  behaved  with  industry  aoA 
fairness ;  bot  soon  after,  from  a  natural  dis* 
like  to  business,  and  too  great  a  dispositkio  to* 
got  money  by  the  most  likely  means  thai  of- 
fered, he  greatly  neglected  bis  clients*  a^drs, 
snd  fell  into  a  way  of  buying  up  despemte 
debts ;  which  he  eomnoranly  found  means  so  to 
tnrii  and  twist  about,  as  to  make  them  good  io 
the  end ;  by  getting  still  better  and  better  ao« 
Goritv  ibr  tnem  every  tioK  ho  soed  fer  them, 
and  bv  adding  each  time  the  interest  aad  costs : 
By  which  means  he  made  them  at  onoe  larger 
and  more  secore.  Thus,  bjr  the  difisatisfactioos 
of  maoy  who  employed  bmi,  aod  aome  sanall 
impotationshedrewODbiscboroetar;  so  ahM» 
by  peiooos  of  less  questionable  repotatioo,  and 
more  UHhatry,  ooming  to  prodiso  as  attorniea 
in  the  same  ooort,  his  ^etieo  was  gftally 
Mdocedt  Aodyet^byonemeonsofonetherf  he 
btcamo  ol  loogtb  worthy  as  hs  says,  (snd,  1  be* 
lievo  troly)  about  800/.  sterling.  His  age,  by 
tbo  pkHs  on  bbcoiin,  appeared  to  be  but  t5s 
Thoogb  1  should  tbiok  be  must  have  beeo 
two  or  three  years  older :  Bot  of  this  I  hare 
no  ceieaioty. 

Fbrtbersst,  hebad  a  good  scbod  e^ostieo  ; 
and  knew  Latin,  and  spoke  Freocb,  Tery  welL 
Ho  liad  made  some  progress  io  tbo  mafbe* 
■latics ;  and  knew,  and  was  very  apt  ia  ligores, 
aad  was  a  tderablo  profideni  in  mosio.  Ho 
bad  a  piolty  good  taste  of  literatore  in  go* 
oetal ;  and  a  good  deal  of  generd  Kgbt  read* 
iog :  Bot  his  jodgmeot  was  by  no  means  sdid  % 
9aA  bis  mhid  of  a  romantic  cast ;  thoogli  tiol 
trithoot  soBBothiog  Of  iogeoioas  in  it,  and  oomo 
oondderaUe  sprigbtiteeas  of  parts.  Tb  whidi 
1  most  add,  be  was  a  very  resdy  ihiteir,  io 
dtber  seme  of  the  word ;  havmg  bdth  great 
freedom  and  quickdess  of  hand,  and  finehcy 
of  cxpicssioa,   Ho  Wat  ifMifcaUy  ioarteoai 
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ia  his  common  bebaTionr ;  bat  hb  politen 
•nd  deportment  were  of  Ibai  sort,  which  is 
Usually  diitioguisbed  by  the  name  of  pri|;]gism : 
which  the  littleness  of  his  person  (a  circum« 
fiance  well  wortby  the  atleoiion  of  persons  of 
the  same  size  and  turn)  contributed  to  make 
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much  more  obserrabley  and  thereby  to  set  bim 
m  a  more. ridiculous  and  contemptible  Ught; 
as  a  certain  pertness  in  his  manner,  and  for- 
wardness in  his  behaWour,  with  a  ranity  oonspi- 
cuous  in  all  he  said  and  did,  rendered  bim  often 
rery  troublesome  and  disgusting.  Farmer  EdU. 


^27.  The  Casc^of  Pressing^  Mariners,  on  the  Trial  of  Alexandeii 
Bboadfoot,  for  Murder,  Bristol,  August  30 :  15  Gkoiigs  IL 
A.  D.  1743. 

^  This  Case  is  taken,  as  was  mentioned  in  the  preceding  Edition  of  the  Slate 
Trials,  from  the  second  Edition  of  Sir  Michael  Foster's  RepottSi  published 
by  his  Nephew  Michael  Dodson,  esq.  who  added  «ome  References  and 
Notes* 


ADVERTISEMENT 

OF  Mb.  Justice  Foster* 

[This  Case,  thougrfa  already  in  print,  hath  been 
thought  to  deserve  a  place  iu  this  Collection. 
It  is  therefore  here  inserted. 

If  it  be  asked,  where  are  the  adiadged  cases  on 
which  the  aathor  grouodeth  bis  opinioo  f  he 
freely  confesseth,  that  he  hath  not  met  with 
one,  in  which  the  legality  of  pressing  for 
the  sea-ser?ice  hath  directly  come  in  judg- 
ment What  this  is  to  be  imputed  to  every 
reader  wlU  judge.  A  few  modem  cases 
there  are,  from  which  the  legality  ef  the 
practice  may  be  inferred,  [liel.  50.  136, 
137.  Comb.  845.]  But  the  aujthor  chose  to 
ground  himself  on  much  better  authorities 
than  inferences  Irom  modem  reports.] 

At  the  gaol-delimT  holden  for  the  city  and 
connty  of  Uie  city  of  Bristol,  Aoffust  30, 1743, 
Alexander  Broadfoot  was  indicted  lor  the  mur« 
der.  of  Cornelius  Calahao,  a  sailor  bdonging  to 
bis  nuyesty 's  ship  the  Mortar  sloop. 

The  case  waa  tnns :  Captain  Hanway,  com* 
mander  of  the  Mortar  sloop,  had  a  warrant 
from  the  lords  of  the  admiralty,  gronnded  on  an 
order  of  his  nuyesty  in  council,  empowering 
bim  to  impress,  or  cause  to  be  impressed,  sear 
men  for  bis  miyesty*s  service.  The  warrant 
expressly  directeth,  '*  That  the  captain  shall 
not  intrust  any  person  with  the  execution  of  It, 
but  a  commission-officer ;  and  shall  insert  the 
name  and  office  of  the  person  intrusted  on  the 
back  of  the  warrant." 

The  lieutenant  of  the  Mortar  sloopi  (the 
only  commission-officer  on  board, besides  the 
captain)  was  deputed  by  him  to  impress  ac- 
cording to  the  tenor  of  the  warrant. 

On  the  S5th  of  April' last  captain  Hanway, 
being  at  anchor  in  King-road  within  the  port 
and  county  of  Bristol,  ordered  the  shipV  boat 
down  the  channel  in  order  to  press  as  they 

*  As  to  pressing,  see  Scots  Act  against 
!Rrrongoni  impriwMiment  JL701,     . 


should  see  opportunity.     But  the  lienteoant 
stayedsfn  King-road,  on  board  with  the  captain. 

Towards  evening,  the  boat  came  up  with  a 
merchantman,  the  Bremen  Factor,  homeward- 
bound,  ih  that  part  of  the  channel  which  is 
within  the  .county  of  the  city  of  Bristol,  but 
some  leagues  from  King-road ;  and  some  of  the 
crew  went  on  board,  in  order  to  press ;  who 
being  informed  that  one  or  two  of  the  Bremen's 
men  were  concealed  in  the  hold,  Calahan,  with- 
three  others  of  the  boat's  crew,  went  thither  in 
search  of  them.  Whereupon  Broadfoot,  one 
of  the  Bremen's  men,  (who  had  before  pro- 
vided himself  with  a  blunderbusa  and  pistole 
for  his  defence  against  the  press-gang)  called 
out  and  asked  them  what  they  came  for :  be 
was  answered  by  some  of  the  press-gang,  *  We 
come  for  yon  and  your  comrades.'  W  bmopow 
he  cried  ont,  <  Keep  back,  I  have  a  blunderbuss 
kwded  with  swan-snot.'  Upon  this  the  otben 
stopped,  but  did  not  retire.  He  then  cried  oat, 
*  Wnere  is  your  lieutenant  V  And  beiD|^  an« 
swered,  *  H^  is  not  far  off,'  be  imnnediatcly 
fired  among  them.  By  this  shot  Calahan  was 
killed  on  the  spot,  and  one  or  two  more  of  the 
press-gang  wounded. 

The  case  being  thus,  tlie  Recorder  (Mr.  Ser* 
jeant  Foster)  was  of  opinion,  that  the  boat's 
crew  having  been  sent  out  with  a  general  order 
to  impress  as  they  ahouki  see  oiiportnnity ,  end 
havmg,  in  pursuance  of  that  order,  boarded  the 
vessel  without  a  proper  officer,  expressly 
against  the  terms  of  the  captain's  warraatt 
every  thing  they  did  was  to  be  looked  upon  as 
an  attempt  upon  the  liberty  of  the  persona  con* 
ceraed,  withoat  any  legal  warrant:  and  beae- 
cordingly  directed  the  jnry  to  find  Broadfoot 
guilty  of  manslaughter,  (a)  But  this  bdng  a 
case  of  great  expci^tion)  and  uncommon  pains 


(a)  As  to  homicide  in  the  cMeofanofieer 
acting  under  an  insufficient  vrairant,  or  exceed* 
ing  his  duty  in  the  execution  of  a  swffiriifnt 
warrant,  see  the  casea  ef  Reason  and  lV«ilsr» 
vol.  16,  p.  1,  of  Porteeui^vA  Uy  p.  993,  nniff 
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hafiog  bten  taken  to  Jmnmss  people  with  en 
opinion  tbat  pressing  lor  the  sea-serrice  is  a 
.violation  of  Ma^pa  Cbarta,  and  a  verv  higb 
invasion  of  thiB  liberty  of  tbe  sabject,  tne  He- 
corder'  tboagfat  proper  to  deliver  bis  opinion 
touching  the  legalitv  of  pressing  for  tbe  sea* 
aerrice  ;  provided  tne  persons  impressed  are 
proper  objects  of  the  law»  and  those  employed 
in  that  service  eome  armed  with  a  proper 
warrant  for  that  purpose. 

Captain   Hanway's   Wasramt  with  tbe   In- 

DOBSBMENT. 

By  the  Commissioners  for  executing  tbe  office 
of  Lord  High  Admiral  of  Great  Britain 
and  Ireland,  &c.  and  of  all  bis  majesty's 
plantations,  &c. 

*'  In  pursaanceof  his  maiesty's order  in  coon- 
.cil  dated  the  19th  day  of  January  1742,  we  do 
hereby  inipower  and  direct  you  to  impress  or 
cause  to  be  impressed  so  many  seamen  and  sea* 
faring  men  and  persons  whose  occupations  and 
calling^  are  to  work  in  vessels  and  ooats  upon 
rivers  (b)  as  shall  be  necessary  not  only  to 
complete  the  number  of  men  allowed  to  his  ma- 
jesty^s  abip  under  your  command,  but  also  to 
mann  such  others  of  his  majesty's  ships  as  may 
be  in  want  of  men  ;  giving  unto  each  man  so 
impressed  one  shilling  for  press-money.  And 
in  the  execution  hereof  you  are  to  take  care 
that  neither  yourself  nor  any  officer  authorized 
by  you  do  demand  or  receive  any  money,  gra- 
tuity, reward,  or  other  conmderation  whatso- 
ever, for  the  sparing,  exchanging,  or  discbarff- 
Ing  any  person  or  persons  impreissed,  or  to  be 
impressed,  as  you  will  answer  it  at  your  peril. 
You  are  not  to  intrust  any  person  with  tbe  exe- 
GUtioa  of  this  warrant  but  a  oommission- 
offioer,  and  to  insert  his  naine  and  office  in  the 
deputation  on  the  other  side  hereof,  and  set 
your  hand  and  seal  thereto.  This  warrant  to 
continue  in  force  till  the  dlst  day  of  December 

■  (h)  It  appears  by  the  report  of  the  proceed- 
ings upon  the  action  ror  false  imprison- 
Baent  which  was  brought  by  Diyden  Letch 
against  thrse  King's  Messengers  a.  d.  1765, 
that  the  foor  Judges  of  the  KingVbench 
thonght  that  in  ordinary  eases,  general 
warsants  to  seize  persons,  who  were  not 
tlierein  named  and  described,  were  illegal. 
And,  by  lord  Blansfield,  C.  J.  «<  It  is  not  fit 
that  tbe  receiving  of  the  information  should  be 
left  to  the  discretion  of  the  officer.  Tbe  magis- 
trate ought  to  jttjtoe  and  should  give  certain 
directions  to  the  oflfoer." 

It  appears  by  tbe  Case  ex  parte  SofUy, 
Paach.  41  Geo.  S,  1  East's  Reports  466,  that  by 
the  order  of  council  of  December  Sd  1800,  the 
Lords  Commissioners  of  the  Admfaralty  were 
ordered  to  issue  warrants  for  pressing  '<  sea* 
men,  seafaring  noen,  and  others,  whose  ocenpa- 
tiooeand  calfingaareto  work  in  vessels  and 
boata  apon  rivers*''  The  same  is  stated  to  have 
beea  the  form  of  tlie  warrant  in  the  case  of  Rex 
ir.  Tubbs,  Blicb.  17  Geo.  8,  Cowp.  61%. 


1743. '  And  in  the  due  ezeention  of  tbe  same, 
and  every  part  thereof,  all  mayors,  sberiffii, 
justices  of  the  peace,  bailiffii,  constables,  head- 
boroughs,  and  all  other  his  majesty's  officers 
and  subjects  whom  it  may  concern,  areherel^ 
required  to  be  aiding  and  assisting  unto  yon 
and  those  employed  by  ^jron,  as  thev  tender  his 
majesty's  service,  and  will  answer  the  contrary 
at  their  perils.  Given  under  our  hands  and 
seal  of  the  office  of  Admiralty  the  31st  of  Janu- 
ary  1742.« 
**  By  command  of  Jo.  Cooocrnb. 

their  lordships,  Geo.  Lee. 

Thomas  Corbbtt.         J.  TfisvoR. 

''  I  do  hereby  depute  A.  B.  a  lieutenant  be- 
longing to  his  majesty's  ship  the  Mortar  Sioop 
under  my  command,  to  impress  seamen,  sea- 
faring men,  and  persons  whose  occupations  and 
callings  are  to  work  in  vessels  and  boats  upon 
rivers  according  to  the  tenor  of  this  warrant. 
In  testimony  whereof  1  have  hereunto  set  my 
hand  and  seal  this-   '        day  of——" 

Tke  Recorder's  Arqoment.  (c) 

This  question  touching  the  le^lity  of  pres^ 
ing  nrariners  for  the  public  service  is  a  point  of 
very  great  and  national  importance.  On  one 
hand,  a  very  useful  body  of  men  $eem  (d)  to 
be  put  under  hardships  inoQusistent  with  the 
temper  and  genius  of  a  free  government.  Oa 
the  other,  the  necessity  of  the  easeseemeth  to 
intitle  the  public  to  the  service  of  this  body  of 
men,  whenever  the  safety  of  the  whole  caUetii 
for  it. 

Before  I  speak  directly  to  the  pomt,  it  wfll 
be  necessary  td  throw  out  of  the  case  every 
thing  wliicn  doth  not  enter  into  the  merite  of 
thepresent  question. 

We  are  not  at  present  concerned  to  inanire, 
whether  persons  may  be  legally  pressea  into 
tbe  land-service,  nor  whether  landmen  may  ba 
legally  pressed  into  the  searservice.  Tbe  pre* 
sent  question,  I  say,  is  not,  wbetlier  people  nkaj 
be  token  from  their  lawful  Qocapatians  at  home; 
and  sent  against  their  wiUs  iato  a  remote  and 
dangerous  service ;  into  a  service  ihey  ara 

•  *  This  date  is  aocoiding  to  the  old  style  I 
suppese. 

{c)  This  aigoment  of  Mr.  Jostioe  Foster  is 
examined  with  very  little  reverence,  and  criti- 
cised with  much  acutensss  and  severity  by  Dr. 
Franklm.    See  bis  Essays. 

In  rapport  of  Foster  was  published,  <<  An 
Eoay  on  the  Legality  of  pressing  Seamen  :'* 
against  him,  *<  A  Disoonme  nn  the  Impressmg 
of  Harinm  wherein  Judge  Foster's  A^goment 
b  considmd  and  answered,"  and  also  a  Post- 
script. Many  other  tracta  were  puhlished  on 
eacn  side  of  the  question. 

(d)  It  miffbt  nave  been  expected  that  this 
phrase  wonia  give  offence  to  tbe  sangnina 
nriends  of  the  personal  libertjr  of  the  sn^ect; 
and  accordingly  it  is  censured  with  much  aspe* 
rity  of  indignatkm  by  tbe  author  of  *<  A  Difk 
I  eoarw  oa  the  Imprspsing  of  Mariaen,*'  4m* 
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nttcrir  ^nM^tttintod  witb,  and  poMibly  vnfit 
for :  No;  tfaeionly  quettion  at  praBent  it,  whe- 
fber  marineri,  penoos  who  kkteine\y  chotea  a 

-fiu-iog  life,  poraoBO  whose  oduoatMNi  ud 
meot  hfure  fittod  tfaeoi  for  t|i«  senriee, 
iofired  then  to  it, — wbflber  ouch  penoos 
may  not  be  iegfally  pressod  ioto  the  scnrice  of 
the  crowa,  whenever  the  pobUc  eafety  re- 
quireth  it,  '  Ne  qaid  detrimeati  fespublica 
*  capiat.'  . 

For  my  part,  I  think  they  may.  I  think 
tha  erowA  hath  mnght  to  command  the  sertice 
of  these  people,'  wheneTor  the  public  safety 
calleth  for  it  The  same  riffbl  that  it  hath  to 
require  the  personal  aerrice*  of  every  man  able 

*  This  personal  serrioe  in  cases  of  extreme 
jiecessity  is  a  principal  branch  of  the  allegiance 
every  subject  of  Engfland  oweth  to  the  crown. 
See  11  H.  7,  c.  1 ;  and  1  £.  3,  c.  5,  and  16 
and  17  Car.  1,  c.  S8.    Foster. 

Of  the  three  statutes  to  which  the  learned 
judge  has  here  referred  the  first  mention- 
ed, (11  Hen.  7»c.  1,  *<  a  law"  says  Bacon, 
**  of  a  strange  nature;  rather  just  than  legal, 
and  more  magoanimoos  than  profidont." 
6ee  Bacon's  pithy  and  quaint  reflections  on  this 
atatote  in  his  life  of  K.  Henry  7.  See  also  Bar- 
rington'j  Observations  on  the  statute)  is  al- 
ready iaserted  in  this  Collection,  vol.  6,  p.  181. 
The  atatnte  next  mentioned  (1  £.  S,  c.  5.)  is 
thus  exhibited  In  the  recently  published  first 
Volume  of  ««The  Statutes  of  the  Realm, 
Printed  by  command  of  his  majesty  king  George 
the  Sd,  inpursuanceof  an  Address  of  the  House 
of  Commons ;  of  Crreat  Britain ;  ^m  Original 
Records  and  Anthentio  Dooumenta.'' 

<<  Ex  magna  Rot.  Stat  Turr.  UuiA,  ou  ^9, 
Isno  Bdw.  9,  stat.  S,  c  5, 

**  Itmn  le  Roi  vott  q'  dasonnai  nol  foit  charge 
4e  aoi  armer  aatrsment  qil  ne  aoleit  eotemps 
^  aes  anncastres  Roya  Deaffiet're;  ^i  q*  nnla 
aoieiit  deatreiBte  daler  hora  dolour  Coaniea,  ai 
paum  p'  aanae  do  aeoossile  do  aodeyne  voooa 
daa  eatramiges  anemys  en  roiahno;  «t  adooqea 
aailfait  coom  ad  este  fait  araot  cob  hoares  par 
deftna  do  Roiidme. 

<^  ftem.The  Uag  will  Ihaioomaa  IbMB  heifce- 
forth  shall  be  charged  to  arm  himself,  otbor- 
wise  than  towiw  wontin  Chetime  of  his  pro- 
ganitora  kiaca  of  'England  ;  and  that  no  man 
Co  coiap^lled  to  go  4Mit  of  his  shire,  bat  whore 
aecessity  re^uireth,  and  sudden  coming  of 
atiange  CDoaiiei  into  the  realm;"  [aee  betow 
the  tiaaalation  of  atat.  4  H.  4^]  <«  and  then  it 
(ball  be  done  as  bath  been  used  ia  tioMa  past 
iN*>lba  dafeneo  of  the  realm." 

This  statute  waa  confirmed  by  stat.  4  H.  4. 
t,  IS,  of  which  so  much  as  relatea  to  the  matter 
before  us  yi  as  follows : 

M  A  Goafiraation  of  tha  StatiMes  of  1  Edw.  8« 

Eilw.8lat.s^c.5.  18  Edw.  3,e.  7»aod  45 

$,  fiitat.ii,  c.  8,jlofiahiag^aerviaa  io  war. 

*  '^lllam  oniaignea  est  et  eslaUis  qe  leHatut 

6il  iM  f  riSMra  ia  Roy  Mwwd  AM  mmn 


[isn 

la  bear  arms,  ia  caaa  of  a  snddeanwssian  or 
formidable  inourrectian.  The  right  ia  both 
cases  is  founded  on  one  aad  the  same  priaeipk, 

Saigaar  le  Roy  oorest  coBtenant  qe  aals  smcoI 
daler  hors  do  lour  oouotesi  siaooo 


pur  canaa  do  necessitee  do  sodeif^  f eaoe  dt- 
alraagsa  aaaemys  en  Roialme  et  leststatftit 
laa  4isoetiamc  du  dit  Aid  qa  gents  dsmM 
hohtUn  et  archiera  ealoa  pur  alar  en  la  serf  in 
dn  Roy  hors  dEogleterre  soieat  as  gaga  le  Rov 
du  jour  qlk  departimnt  hors  de  ooantsss  oo  ia 
feuronteriuz  et  auxint  laatatot  fait  hui  riot  ek 
quint  le  dit  Aiel  qe  oul  bomme  soit  ute  4^ 
trover  gents  darmes  bobelers  narchien  lotrai 
qe  ceux  qi  tiegnent  par  tiel  senrica  «!  oe  soil 
par  commune  assent  et  grante  faike  en  ptrie- 
ment  soient  fermement  tenuz  et  gardez  eo  tools 
points." 

"  Item,  it  is  ordained  and  stablisbed,  Tbtt 
the  statute  made  the  first  year  of  kiog  M'f^f 
grandfather  to  our  lord  the  kiog  that  dov  ii» 
containing.  That  none  shall  be  oonstraioedtogp 
out  (Of  their  counties,  but  only  for  caoie  qf 
necessity  of  sudden  coming  of  strange  esem^ 
into  tha  realm ;  and  the  statute  made  tlM 
18th  year  of  the  said  goindfather,  That  oeo  of 
arms,  hoblers,  and  archera  chosen  to  ffo  in  the 
king's  serviqe  out  of  England^  shall  oe  at  tpe 
king*a  wages  from  tha  day  they  ^  depart  oot 
of  the  countiea  where  they  were  cboieo; 
and  alao  the  sUtute  made  the  35th  jear  oftbe 
said  grandfather,  th^t  po  man  be  compeUed  Ip 
find  men  of  arqfw,  hoblers,  nor  archen,  oth^ 
than  thoae  which  do  hold  by  sochsenijce,  oa- 
less  it  be  by  commofi  aaaoot  and  srtot  ^^^ 
the  parliament,  shall  be  firqUy  hoU^p  w  ^ 
in  all  poinUu" 

[Of  th(e  word  Hobleris  (pier,  sohit)  Dr. 
Jaroieson  in  hjs  very  learned  Etymologwa 
Dictionary  gives  the  (ollowiiigexplaoatioo:] 

•«  1 .  A  apociea  of ligbt-bonamaa,  ebiefl/  ^ 
onlalsd  for  the  puvpoaa  of  focoaaoilriiigt  ciirT* 
ing  intalliganfle,  bammng  tnMfa  oa  a  turn, 
bwoapting  oonvoya,  %iid  pussaiog  t  tem 
arpv ;  tto  SBiallnasa  of  Ibair  hPiMt  i^dwif 
Ihom  opfit  tp  atand  the  aboak  of  a  oouf^ 
Gfwa,  H^.  fi,  Araa.  1, 106. 

Ane  hnndre  thowsaad  men,  and  mtf 
And  XL  thousapd  war  of  tba 
Armyt  on  hors,  baith  heid  and  band.— 
Andti  thousand  off  archeria 
He  had»  for  owtyn  kobelent.  ^^ 

•     BarbQur,XI.110.B» 

t*  node,  ioaording  to  ^^maa,  were  io|'   J 
diara  aer^iag  in  Fianoa,  under  Sdiraid  SrH"   j 
Englaod,  ^vided  with  light  anneor,  •!< 
hones  of  a  middling  siae  eapaUe  of  Tery  4<^ 
motion.    He  brought  over  thcie  troops  W IH 
war  agaiaat  R.  Brace."  , 

•«  fodm:  derivea  Itfram  M6y,  ^^^ 
ar  rather  iVom  9t.  Aok'/Ze,  a  coat  of  ^n^t^ 
atttir,  which  they  wora  inil«4  ¥  •  <^  ' 

8*w^a8o  %     V ^r a  ^W^^^a^'^^'^wVa 
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on  the  TrM  of  A.  Broad/boiffor  Murder.        A.  D.  1748.  [ISSO 


itf  ftf  |b«  OMt  Id  ordtr  lo  ibe  pre- 
»r  the  whole. 


the 

serTatioo  oi 

It  would  he  tioM  ?«ry  ill  ipent  to  go  aboat 
to  prove,  that  this  oatioD  caa  never  be  loog  ia  a 


<*  Some,"  says  Grose,  **  have  derived  the 
term  kobiUr  from  a  Daoisb  word  signify mg  a 
mare,  not  considering  that  any  number  of 
mares  could  not  have  been  suffered  in  an  army 
where  the  men  at  arms  were  chiefly'  mounted 
on  stoned  horses,  and  that  besides,  m  the  deys 
of  chivahry,  it  was  considered  as  a  degradation 
for  any  knight,  or  man  at  arms  to  be  seen 
moanted  on  a  mare."  Hist,  ut  sup,  p,  107. 
He  derives  the  word  from  hobby. 

**  2.  The  word  is  sometimes,  explained  as 
merely  signifying  *  men  lightly  armed.' 

**  Sometimes  the  word  signifies  those  who 
need  bows  and  arrows,  vis.  *  pro  warda  maris 
*  tempore  gueme  pro  hoberarus  sagittarus  in- 
venieodiSi'  &c.  Tboro.  A,  1364.  Grose,  ut 
sup.  N.  , . 

**  Hence   Bullet   derives  the  term   from 
Cambro-Britannic  hobei^  an  arrow." 

See  also  the  first  volume  of  the  Archssologia 
p.  4,  and  Camden  as  there  cited. 

Lord  Coke,  3  Inst.  ch.  33,  fol.  89,  tran«klee 
Hobelarius,  a  light- horse-man.] 

The  remainder  of  this  statute  of  oonfiraia- 
tion  provides  that  persons  bound  by  tenure  to 
do  any  service  to  the  king  shall  not  by  the 
statute  be  excused  from  doing  such  service. 

The  other  two  statutes  which  are  confirmed 
by  4  H.  4,  c.  13,  are  thus  exhibited  in  the  na- 
tional publication  from  which  I  transcribed  the 
Stat,  of  1  £.  S,  St.  2,  c.  5. 

18  Edw.  3,  Stat.  2,  [part  of]  c.  7. 
Ex  magno  Rot.  Stat,  in  Turr.  Lond.  m.  19,  d. 

**  Et  q'  geotsB  darmes  bohelers  el  evefcers 
etios  p*r  aler  en  le  s*vtce  le  Roi  bora  I>erigleu 
t're,  soient  as  gages  le  Roi  du  jonr  qils  dep*ti- 
ront  hen  des  Conntees,  ou  llss'ront  eslnlz.'' 

*'  And  that  all  men  of  arms,  hoblere  end 
archers  ehosen  le  go  in  the  kiug^  service  out  of 
England,  shall  be  at  the  king's  wsges  from^e 
day  that  thev  deptrt  out  of  the  eountiee  where 
they  wer^  cDoeen,  till  their  return." 

25  Edw.  8,  dtak  5,  e.  8. 
Ex  magno  Rot.  Stat  in  Turr.  Lend.  m.  ifi. 

**  Auxint aoofde  est  ei  Mwenliit  q'nul  honkM 
soil  arte  de  trover  geMs  dwrnea,  hebeHen 
aaroben  aot/a  q'  cmsx  q'  tiegQent  p'  tieles'  vine, 
sil  neseil^  co'e..aflNnt.et  g'ant  fail  en  p^le- 
ment."  / 

<«  Item  it  is  aoooiiM'aad  jWMrted,  that  no 
man  shall  be  esnslrniiied  t*  md  meo  of-  avnty 
faoblere*  oor  arcbem,  ether  than  those  whidi 
hold  by  such  servieef ,  if  il  bn  nol  1:^  coramNi 
aaaeot  and  gsMi  medeiD' parliaoMDt." 

As  to  the  third  statute  (la  end  17  Can  UC4 
S8, 1  apprehend  29  ef^Seobell) referred  toby 
^e  levMd  jii%e«.eee  »  inhseqaettl' BMe^io 
Ibis  case.  :r,  :^, 
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slate  of  safetjr,  our  coast  defended  and  our  trade 
protected,  without  a  naval  force  equal  to  all 
the  eoDergeneies  which  may  happen.  And  how 
can  we  1^  secure  of  such  a  force  f  The  keep* 
log  up  the  same  naval  force  in  time  of 
peace,  (e)  which  will  be  absolutely  necessary 
for  our  security  in  time  of  war,  would,  be  an 
absurd,  a  fruitlessi  and  a  ruinous  expence. 

The  only  couoe  then  left  is  for  the  crown 
to  employ  upon  emergreat  occasions  the  ma- 
riners bred  up  in  the  merchant's  service. 

By  this  means  the  trade  of  the  nation  be- 
eometh  a  nursery  for  her  navy ;  and  the  mer« 
chant,  while  he  is  increasing  the  wealth  of  the 
kingdom,  is  at  the  aeme  time  training  up  the 
marmer  for  its  defence. 

And  aa  for  the  nuiriner  himself,  he  when 
taken  into  the  service  of  the  crown  only  chang* 
elh  masters  for  a  time :  his  service  and  em-  • 
ployment  eealinpie  the  very  same  (/^;- with 
this  advantage,  that  the  dancers  of  the  sea  and 
enemy  are  not  so  great  in  the  service  of  the 
crown,  aa  in  that  of  the  merchant,  (g) 

I  am  very  aensible  of  the  hardship  the  saikir 
snffereth  from  an  impress  in  some  particular 
oases,  especially  it*  pressed  homeward-bound 
after  a  long  voyaspe.    But  the  merchants  who 
hear  me  luoow,  that  an  impress  on  outward- 
bound  vessels  would  be  attended  witb  much . 
greater  inconvenienciea  to  the  trade  of  the 
kingdom ;  and  yet  that  too  is  sometimes  ne-  • 
cessary.    But  where  two  evils  present,  a  wise* 
administration,  if  there  be  room  for  an  option^ . 
will  choose  the  least 

l¥ar  itself  is  a  great  evil,  hut  it  is  ehosen  In 
avoid  a  gneater.    The  pradtoe  of  pressing  is 
one  of  the  mischiefs  war  bringelli  with  it.  But* 
it  is  a  maxim- in  law,  and  good  policy  too,  tfaaft. 
all  private  mischiefs  must  be  home  with  pe*  > 
tienee  for prevcnttnga national  cakmity. <^A^ 
And  as  no  grenler  cafaimity  can  befal  .ue  than 
to-be  weak  «nd  defenceless  at  sea  in  a  time  ef 
war,  eo  I  do  not  knew  that  the  wiadem  of  the- 
nation  hath  hitherto  found  out  any  method  of- 
manning  our  -navy,   less  inconvenient  'then- 
prsssiog ;  and;  at  the  asme  time,  equally 


The  expedient  of  a  voluntary  rmeter,  whMi 
waa  attempted  hi  king  William's  tunie,  liad  m* 

^      (i)  '        .  ^ 


^*« 


^m 


(t)  I  do  not  find  that  any  one  of  the  many  > 
ptoraons  who  haten  prqieeted  sobenes  iot  pio- 
vidtng  n  snlfioient  supply  of  sailora  for  ihn* 
royal  navy  ever  piepoeed  Ibis  meeanie. 
•  (f}  Qncry,  as  lo  Ibe  very  aemensss  of  lhn> 
anrviee  and  •  emptoymenl  on  hoeid  n  merchant  • 
sUp»  and  eflfaose  eo  beard  n  ship  efwnfi 

(g)  As^o.thia,  see  Franklin's  Essay;   . 

(k)  Fnmbin:4»soposestosuhslilnle.asajne««' 
fenble  and  more  intelligible  maxini,  ^  TbaS' 

eale  mischiefs,  whieh  prevent  soalkmal  ca- 
ily,  oii^ht  ID  be  geMrouslyoempensaled' 
Igrthie  nation."  < 

,  (i)  By  slat  7  and  6  W.  S/  e.  •!,  il  was. 
enacted*  Ibal  sen-fiving  pefeoaft^betem  de-. 
sieribed,  not  excecdiog  80^^  whoJnigbt  re- 
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Cau  qfPre$ttng  Marmertt 


[1S» 


Aod  MUM  htle  sebeoMt  1  bav*  Men  apfKir 
to  iD«  more  inooDVOBicot  to  Ibe  HHuriMrMid 
OMM  iiMOosurteal  with  the  principla  of  Khert j, 
than  the  prtctice  in  prMtin^ :  aiw,  what  is  swl 
worse,  Uiey  am  in  my  ofbion  totally  imprac- 
tioahio. 

Thus  mooh  I  tboilgbi  proper  to  nj  opon 
the  foot(k)  of  reason  and  puMie  ntilitjTt  W 
ibre  I  eome  to  speak  dkroeHy  to  tbo  point  of 
law.    Whiob  1  sbaN  BOW  do. 

Acoordinf  to  »y  preMnt  appmbension,  (and 
I  -hanre  taken  some  paina  to  inform  Mvoalf )  the 
ri^t  of  imprestmgr  morinari  for  tho  pohtio 
sswioo  ia  a  pferojpitieo  tnherent  in  tbo  erdwn» 
gMunded  upon  ouMmon  law,  and  noefoinsd 
Dj  many  acts  of  parliament 

:  A  general  ioHBemorial  oms»  notinoonsknent 
with  any  statute,  apeeiaHy  if  it  bo  tbo  reoolt 
of  eridenft  noneniity,  aod  withal  tendoth  to  tb* 


pnbNc  safety,  is,  1  apprehend,  pnHef  tho  oom- 
mon'kw  of  En^nd.  if  nol«  I  •»  at  a  Iom 
tolmow  what  is  meant  by  common  kw,  lo 
contradistinction  to  siMnte*lnw.  Anilbertfera 
it  is  a  groat  mistake  in  Ibis  oaM^  m  iodeod  it 
wnnld  bo  in  any  other,  to  oonehido  IbM  there 
is  no  latr,  booanse  perhaps  tbero  mny  be  no 
atotntethnl  opressly  and  in  terms impoweinlh 
tbo  OMwn  to  pfcss.  For  Ibe  rigMs  ef  the 
cRiwni  andlboybert&Mof  ibosnbjnettoo,  itond 
principally  npoo  tbo  tool  of  common  low; 
thoogh  both  bnteboen  in  many  oasM  oondrm* 
nd»  enplainad,  or  nseertomed  hr  particalar  ato« 
lotos. 

As  to  tho  point  of  omgo  in  the  OMtter  of 
pMBiiBg,  I  bntie  ns4t  brjth  a  mullitude  of  ooto- 
missiononnd  mandatory  writs  to  timt  pnrpooo 
OQMeirod  m canons  fbram ;  andftnm  Him  to 
ibB^dioeeledtodMbrentoffiocvs,  wlkenainra 
of  libesBrriM  required. 

ItwonMbotodNwibrmotoeitonno  hair 
of  them;  bMlwill  endenvoorto  inngv  Ihom 


mmmmtm 


flidton ifanmaaifeaiN'aemoo  ni  tho  inyal  nnsy, 
ila  dffiOM  to  be  nppointod  fnr  tho  pnifoso, 
ahottkl,  whotbor  in>  aoMalMrfioe  or  aal,  m^ 
neinnnkonntyof^Oftparnmko^or  andnbore 
the  pay  and  allowanoM  of  such  m  ahonldho  m 
adtodi/ ssffibnr  and  should  bairn  ether  odtan- 
tagei  MfaptiMsd  in<ho  nbt,  Andiwtharpsool* 
aions  concerning  the  registration  of  ate4Wng 

|ii«mpnB    fffwiv  VUBIUHM    WJ-wmm  U  BHU    9  ft  ■  *», 

cv  nn.'  •*: . 

WhniiwBndohninniBontiovof  thMonoto  1 
kntornotirbiiiby  otat.  «  Attnn,;e;.g|^  §>;6«,  r»* 
citing,  ttaalihnoaid  nels*hnrn.Bot  hadrriw  giOQd 
ofibcb.  wWob  Msro  intonded  tbeneby  fot  the 
BMvtnnef  thdModm,  orfts  |b»nBociniimomtil 
of  seansDt  lnldd4hnoBnltary^hnteiocbnsioi|e* 
much  cbMgd,  Vetdliooi  nmi  Jmltbtof  thbadid 
ncM|w  AritoihM  therconoeimtinrsiglstering 
qfsnartienianrspeilBd.   >•  i     :»m    t  • 

(h)  UpoB  tbinnMeasiBii,  whiob  wnt  mioh 
lb  usnia  fWattr^ntimo,  and  #hloh  oeeini  to 
bnve  been  o  faronnte  with  ttloiv  SVnnitUn 
thMKht  it  nrorthnrhUe  to  #emKfk,  «<^^tha|  Ihongh 
falsehond,llk»ibiifeaaaniog,i<Mt«<oi|  tmfm, 
tvfth'itondBiilpnqilSRl^'^^ 


under  mmo  genemi  boadsy  and  thin  4BMo  n* 
iew. 

Some  aM  f^  prMing  shipo. 

Others  for  prMsing  mniinem* 

And  others  for  pressing  ships  and  marincra. 

In  Mmo,  the  parties  to  whom  they  are  ^ 
rectod  are  required  to  make  a  geneml  ittprea 
upon  certain  great  and  emenreni  occsitons. 

In  olwere,  they  am  confmed  to  a  certntt 
omnber  of  ships  end  fnatiners  for  special  ser* 


And  in  others,,  they  are  ftlSR  fhrther  eonftoed' 
to  eertain  places  on  tbo  coast. 
'  AOmn  oonmissions,  parttonlarly  tboBo  con* 
ferring  the  admfrslfyi>j0Hsdicfion  and  tho  lights 
of  aomiralty,  warmnt  an  rafprem  as  oAcd  as 
there  shall  bo  occasiOB. 

Othdra  impowdr  conimandeiB  of  fleets  or 
sqnndrOM  hktended  fbr  certain  espedlfions,  to 
pMs  fbr  that  |iarticiilftr  oertioe. 

And  others  intpoviFer  masters  of  paitieular 
ships  to  press  for  manning  their  respective  reg* 

This  general  tiew  wfH  be  sttSdent  to  let 
ui  into  the  nai Ore  of  these  preoeriente.  And 
though  the  affair  of  nresbing  abipo  is  Md  «>w 
banro  me,  yet  1  conld  tufi  wocl  aroid  mention* 
ing  it ;  because  ntony  of  live  pre^cttto  I  have 
met  wMb  and  most  cite  go^  as  well  lo  that,  m 
to  lltt  bttSineM  of  presttng  marincra;  end 
tsten*  together,  tboy  serve  to  shew  tbo  power 
the  drown  bath  constantly  eirerdsed  over  tbe 
w^i^le  naval  force  of  tbo  kingdom,  aa  ^mSl 
shipping  as  mariaors^  whenever  tho  pnbbc  nsr-' 
vice  required  it. 

This  however  must  ho  obMrvod,  thai  nomam 
served  tbe  crown  in  eitber  cbm  at  his  own  cz- 
ponce.  Masters  and  mariners  reeeitod  lull 
wages,  and  owners  Wore  constantly  paiil  a  foil 
fire^ht  Bat  nbether  tho  pay  in  either  cbm 
oomBMncod  fioM  the  time  of  presainyi  or  linm 
the  time  of  nctnni  entry  into  thoosranoi  in  mi 
Molear. 

These  is  in  CotUmV  rsoonk  [Gotl^  lia. 
No.  48.  Rot.  F«L  47  &  a»  No.  SB.]  4«Me  of 
npoiition  of  tbo  CkKnttMBiy  and  of  Ibn  hiflf'B 
BBBwer  upon  Ibis  snldilB^in  the  3T  &  J^wteah 
ineUneth  mo  to  think  thai  Iha  laltor.  wan  Urn 
case.  Thepnliim^.nsnbtidgadlvCMtonyii 
thus;  *'  Tbe  masters '^f  ships  may  bo  paid  the 
wagM  of  them  nndaAeir  mnriiwa  from  tbe 
day  of  their,  being  apppbutiMl  to  serve,  the  kii^'' 
Tbe  answer  is,  ^  that  tokmg  of  ships  shall  not 
bn  toll  fernMiM(Hjtnnl»  Hey  atoiiCiiBllbdina- 


Inthoonmf  pm^toMtoniiwinileinptrnaB  mndo 
tciobtobi  lbs  ownori  of  obtps  nn  ansiwtfu  Ibr 
wear  and  tear  in  the  king's  service. 

'  The  peidontortinnnbfwgnd'y «» IBm  Minters 
oT  nblp»isfBbo  nn  nlibonibn  ^  ^i^t    ~ 
of*  theip  sMpsi'wom  to  .tb»  ldng%  wsHli 
[And.  ftoi.  lin  9i^Co(t.  n«L  Mb.  n9n 

Tho  abstmrto^  «•  fitodh^ntlBMnnnn  mMi 
bead  hnNtoto^OMii^.'*       ^   . .  >  - 


toagree  with  tho  record.    Foster. 


13SS]       on  ih0  Tfid  tfA.  Brim4fooi,Jbr  Murder.        A.  D.  1748i 

wm  iDftd^  uid  vitb  tke  like  macMs.  The  pfl* 
IMMD  it,  ^''TtMlowMivof  tfaip*  tskaft  up  for 
the  king's  lervke,  for  tkeir  kmm  in  4k«  tanc, 
OM^  be  coiMUeffed;  and.  thai  aarkierB  may 
bave  the  like  wageeaa  af^n  have.''  The 
aaawor  ia»  *^  It  aMil  be  aa  it  bath  teen  uaadL" 
£CoCt.  If  ft.  Nau  ilO.  Rot.  Pari.  S  R.  ft.  Para 
a«cuii^  Blo.:|»0.] 

llicaa  paiitioaa«  though  atiM  in  the  raeord 
iht  patttiaoa  of'  the  Conmions,  aa  hafioff  pro- 
baMjr  bagna  in  thai  Houn,  ware  tealjr  ibe 
ncta  of  Imi  Honaaa;  otharwiaa  tbaf  eoukl 
not  have  been  offered  to  the  king  in  a  PBrbft- 
tteiitar V  may  T  fbr.tbate9ientnielhod  or  pass- 
ing hilia  waa,  that  the  msdler  of  the  bill  was 
tendaoed  to  the  erawn  liir  te  royal  aaseol  ef 
baib  bonaaa  in  form  af  petitioaa ;  an4  aoaord- 
ing  to  the  anatrara  Iroai  the  thraae,  they  passed 
into  laira  or  wesa  vajaalcd. 

I  cannot  but  obsarre,  that  when  we  M9e 
every  branoh  of  the  legislatafia  apeakingof  the 
aobjcet  of  ptaaaing  in  the  manncc  they  da  in 
these  petitions  and  answers,  it  is  not  eaay  to 
concatte,  that  the  legality  of  the  praatiee  was 
then  foestMNied.  It  is  plain  at  Icaat,  that  it 
waa  m  those  earl  v  timea  treated  in  parimunt 
as  an  ancient  and  well-known  usage. 

I  ooaa  new  in  the  connMsaiona  and  oian* 
daftory  wriii  1  speak  oft  I  will  dte  a  few  frani 
JRy  meHa  Faedera  (^/)  aiat  of  a  great  nmnber  af 
tM  like  kind  wbieh  may  be  OMt  with  in  that 
vakMbie  eoUeotian  of  puAie  laoarda. 

WiHiara  Bnorety  coaimaiider  of  the-  ship 
Julian,  had  a  caouniasion  to  nudce  choice  of  and 
take  u^in  the  counties  ef  &snr,fisseX|  Surrey, 
and  mtssK,  aa  weM  within  libertiea  as  withant, 
•36  marineiB,  and  lo  pnl  then  on  board  his  ship, 
in  order  la  ptoaeed  with  the  prince  of  Wales 
on  a»  eocpeditien  to  Gaaoonyf .  [99  £.  3, 
(5  ftyaa.  8I».)  AdfiligsndmnetCapiendani.] 


*•"!  f 


•i'l      ' 


(i)  Mr.  Barruigton  (Qba.  on  15  Ric  3.) 
aaema  la  regret  that  Faater  did  nal  print  fraaa 
RjHDas  tlM  whole  reeaida  al  length,  as  <*  an 
abrif^gwant  4>ftan  mia-iiataa  ar  asiriaMin  ;*'  npan 
whiah  Mn  Dmdnsn  obaarjtca  that  aa  thn  re» 
«orda,  •*■  haian  hiay  been  m  print,  and  aapioi  ef 
Ihaas  ai«  in  Mai^haDda,  i  see  aa  jseaaasity 
forptinta^f'ni  kogtball  tha  utearda  whiah  it 
•waapsaper  taaile^  and  I  beUave,  that,  tmkk 
thia  aaaa  thanbhdgmaot  waavade  by  a  paraan 
of  aoaMish  leanMng' and. integrity,  few  rasdass 
wonid  ha  nodar  any  ajppvehensaip  of  finding 
thaiaaaadB  aaJa  alaliid  m^anoh  a  manner  aa  to 
Malsad."  Sea*  aomnwhat  asoca  ralalisa  to 
pscasiog  hi  Baninatan,  uk,  sap. 

^BmUm^H  fliat.df  the  Ezcheqwr  ftdft, 
tn  nottt,  y,  a  writ  to  the  sheriff  of  &ent»te  the 
tike  saswca.;  *  eUgi  laoiaaM  nantas,'  &c.  9  E. 
Faater. 

Am  lnthia€oiDniiasian,  Mr.  Bairington  (Ofas. 
on  Stat.  13  Ric.  9),  noises,  that  Mr.  Joatioe 
•FoAnr  baa  taniltad  the  firtiBwtag  paasaga  s  «*  £t 
ad  omnes  ^oon  in  hac  parte  cantranoa  inae- 
naril  asa  rtliaUaa  eaptenowm  at  in  priaaais  ooa- 
tris  manaipadlwB,  in  aisdanri  ssoratiMoa  quona- 
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The  like  conmissiaas  ware  gifen  at  Iha  same 
time  to  the  isomaMttders  of  seven  ether  shins 
fiv  Bsanning  their  rsapeelive  vessels  lor  the 
saaM  service.    {&  Rym.  ai6.] 

There  is  a  aonunission  to  John  OreweU,  one 
of  the  king'n  se^eants  at  arnw,  to  arreai  and 
take  4]p  60  aUe  mariners  in  the  Tbamea  and 
Med  way  and  parts  adjacent,  aa  well  within 
libertiea  aa  wilbaot,  and  to  cause  them  to  be  at 
8aodwieh  withio  16  days  for  the  king's  ear- 
vice.  [1 B.  ft.  (7  Rym.  196.)  Ad  Arcetandam 
ctCapiandom.] 

John  filmgbam,  a  serieant  at  arms,  ia  im* 
powered  to  anrcat  and  take  ap  in  the  eonotiea 
of  Bamgraot,  Glouaaster,  Bristol,  Dnvon  and 
GomwalU  and  in  South  Walea,  (16  R.  ft. 
7  Rym.  71Q.]  as  wall  wiihia  Ubeitiea  as  with- 
out,  sa  amny  ships,  baigaa,  and  other  ncasels, 
and  also  marinam  sufficient  for  manning  them, 
aaahonld  be  famMl  soficient  finr  an  expeditiou 
to  Ireland  under  the  king's  onole  the  dnke  ef 
Gkmcester.  And  all  aheriffii,  mayom,  bathdh, 
,  masters  of  ships  and  mariners  are  required  lo 
ba.aaii8tmg  to  htm  hi  thai  aervioe.  [See  also 
7  Rym.  195,  391»  463,  501,  604,  606,  50f , 
769,  889.] 

In  .the  same  year  tfie  Kke  commlsslaiia 
imued  to  two  othor  serjeanta  at  arma  fer  the 
sameeerviee,  in  Wales,  Ireland,  Lanaaahire, 
and  Chasbiri^.    [7  Rym.  71&] 

John  Kiagatan,  commander  of  the  ship 
Katharine,  ia  commiasionad  by  biaDaelf  or  da- 
poties  to  arrcat  and  take  op,  as  waU  wkhin  li- 
bertiea aa  without,  as  many  marinera  as  shauM 
he  necessary  lor  Btanning  hiaahip,  and  to  pnt 
them  on  board  for  the  king's  aerviae.  And  all 
sherifi,  mayors,  he.  are  required  to  be  assist- 
ing to  him  m  that  aervioe.  [3  H«  6.  9  Rym. 
938.    See  else  9  Rym«  9 1, 104, 144f  3 10.  J 

doDMaissiana  went  at  the  aamatkne  tosia 
cammandara  of  other  vessels,  for  mmwing 
tbenr  respective  veesds  m  the  saata  manner^ 

d  for  the  same  service.    [9  Rym.  ft39.] 

A  mandatory  writ  inued  directed  to  Thoasaa 
Coll^ie  scijeant  at  asms,  nnd  to  Ralph  In- 
gaUesby,  and  to  the  enstoaMss  ef  the  post  of 
^tandwieh,  and  of  every  part  Ivom  thence  to 
Senthampton,  [ftl  H.  6.  li  Rym.  ftl.}  sa- 
qairhig  tham  to  arreai  and  take  up  lor  the 
king^  asnrice  all  and  singular  ships,  barges, 
and  other  veaaab  capable  ef  transposting  men 
enharsea,  of  what  burden  aoever ;  and  niao  all 
masters  and  marioeis  who  conid  be  tend  in 
any  of  the  parts  mentioned  belbse,  ind  to  put 

nne  dn  eisdem  nliter  diuavimna  demandan* 
dum ;"  and  Mr.  Dodaon,  in  his  Preface,,  adds, 
that  the  like  power  is  gi/rcB  by  many  mher 
lamns  in  Rymer. 
r..  Bairin^ton  (Obs.  on  3J9en.  6),  aaan- 
a  Commswioo  ef  Sewers  in  the  6ih  year 
.of  that  king's  rsign,  m  whieb  the  commia- 
sionsfs  ereLimpoweied  to  press  into  their  ser- 
vice aa  many  lahoureis  «i  theg  ahonkl  think 


$  Sea  Mr.  Dadmn'a  Note  al  the  end  of  dna 
Affaamytf 
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the  said  niMton  and  mariiicra  od  board  the 
•aid  Tetaels  for  an  expedition  to  tbe  doeby  of 
Aqditain ;  any  royal  letten  of  Itoenoe  tbento- 
fore  granted  to  any  peraon  or  persontf  or  any 
other  matter  notwithstanding :  and  all  sherifb, 
mayors,  and  other  officers  are  reqnired  &to  be 
assisting  to  them  in  that  serrioe.  [See  liso  10 
Rym.  449, 685.] 

At  the  same  time  the  like  writs  issued  to  the 
eostomers  and  other  officers  of  almost  all  the 
port*town6  in  tbe  kinj[dom.    [11  Rym.  SS.] 

There  is  a  commission  to  the  master  and 
•purser  of  the  Mary  Grace,  impowerin^  them 
to  arrest  and  take  up,  as  well  within  liberties 
as  without,  whereooerer  they  could  be  found,  as 
many  mariners  as  should  be  sufficient  for 
manning  their  vessel,  and  to  put  them  on 
board  at  tbe  king's  wages  and  for  his  serFice. 
[14  £.  4. 11  Rym.  843.  See  also  11  Rym,  839.] 

At  the  same  time  the  like  commissions  issued 
to  four  other  mastera  for  manning  their  re- 
■pectire  sbips  in  the  same  aianner.    [11  .Rym. 

•430 

The  like  commissions  to  masters  of  six  ?e8- 
■els.    [  15  £.  4. 12  Rym.  4, 5.] 

The  like  to  eloTen  masters  in  the  same  lbnn« 
[80  £.  4. 12  Rym.  139, 140.]  .     . 

I  will  now  mention  a  few  precedents  of  an- 
other sort ;  which,  because  they  relate  in  great 
measure  to  one  and  ssmeserTice,  I  will  phuse 
together,  to  avoid  as  much  as  possible  a  need- 
le«  repetition  in  matters  of  form. 

These  are  either  special  commissions  for 
commanding  fleets  or  squadrons  intended  for 
certain  expeditions  mentioned  in  thecommis- 
sioB;.or  the  general  commissions  conferring 
the  whole  admimlty-jurisdietion  with  the  rights 
of  admiralty,  whether  to.  one  person  under  the 
stile  of  high  admiral,  or  to  two  under  the  cha- 
racier  of  admirals  of  the  north  and  west. 
Which  latter  was  the  usual  manner  of  con- 
ferring the  admfiraltv-jorisdiction  before  the 
office  of  lord  high  admiral  of  England  came 
much  in  use. 

As  to  the  special  commissions,  sir  William 
Bardolph  was  appointed  admiral  of  a  fleet  then 
intended  to  be  fitted  out;  his  commission  im- 
powereth  him  among  other  things  to  make 
choice  of  and  take  up  for  the  king's  serrice  a 
sufficient  number  of  mariners  and  others,  and 
to  put  them  on  board  the  fleet,  and  to  punish 
and  chastise  such  mariners  who  should  be  dis- 
obedient or  refractory  in  that  respect.  [8  H. 
S.  10  Rvm.  68.  Etigendi  et  Gapinidi.] 
'  The  lord  Willougbby  de  Broke  was  ap- 
pmnled  commander  in  chief  of  the  fleet  and 
army  then  intended  for  an  expeditaon  to 
Fmco;  he  bath  the  same  powers  with  re- 

Erd  to  tbe  manning 4he  fleet  as  sir  William 
idoiphhad.  [5  H.  7. 18  Rym.  455.]     . 
Sir  Robert  Poyntz  is  appointed  to  command 
the  fleet  in  the  absence  of  the  lord  Willougbby, 
and  hath  the  same  powers  with  regurd  to 
nMnbg  the  fleet  [8  H.  7. 18  Rym.  484.] 

Sir  Martin  Frobusher  bed  a  commission, 
which,  after  reciting  that  the  eonflband  of  a 
small  squadron  intended  against  tha  Spaniaids 


in  the  West  lodisa  bad  been  giren  to  him,  goeth 
on  thus:  ••We  therefore  let  you  to  wit  that  we 
hare  authorised  and  appoin!tedy  and  by  tiicaa 
presents  do  gire  foil  power  and  authority  unto 
the  said  sir  Martin  Frobusher,  and  to  his  suffi- 
cient deJNity  or  deputies,  wheresoeter  be  shall 
hate  need,  to  press  and  to  take  up  for  our  aeiw 
vice,  to  the  furniture  of  snob  sbiM  as  arw  com- 
mitted to  his  chaiige,  in  any  place  upon  our 
coasts  of  Sngland  or  Ireland,  any  maiiners, 
soldiers,  gunners,  or  other  neaAful  artifioen  ;*' 
and  then  requireth  all  justices  and  other  officers 
to  be  sssistinglo  him  u  the  premises.  [31  Elis. 
16  Rym.  88.] 

I  would  not  be  understood  to  say,  that  afl 
commanders  of  fleets  or  squadrons  for  special 
serrices  bare  had  the  same  powers  as  thoae  I 
bare  mentioned.  The  truth  is,  tho  greater 
number  of  these  special  commissions,  which  I 
hare  met  with,  and  these  too  of  the  lafeeat  dais, 
are  silent  as  to  tbst  point. 

I  come  now  to  the  general  commissions  con- 
ferring tbe.w.bole  admuralty-jnrisdiction  and  tho 
rights  of  admiralty. 

And  those  I  have  met  with,  though  I  Appr»> 
bend  they  all  agree  in  substance  with  regard  to 
the  present  questioo^  yet  differ  a  little  ia  point 
of  form. 

In  the  10th  £.  8,  and  in  tbe  18th  of  the 
same  reign,  the  admirals  (for  at  that  time  there 
were  two,  one  for  the  nortli,  tbe  other  for  the 
west)  are  impowered  to  make  choice  of,  as  wefl 
within  liberties  as  without,  ab^bodied  men  fit 
for  tbe  service,  and  to  put  them  on  board  tho 
fleet.  [4  Rym.  787.  5  Rym.  3, 6,  83, 84.]  The 
word  £ligendi,  made  use  of  In  these  oommii^ 
sions,  is  the  word  used  to  tbe  saase  purpoee 
about  that  time  in  all  tho  commissions  for  press- 
ing for  the  land -service,  which  was  then  like* 
wise  practised.  You  have  the  word  in  relation 
to  the  land-service  in  the  statute  of  tbe  18  E. 
3,  Stat  S,  c.  7.  **  Men  of  arms,  boblers  and 
archers,  chosen  to  go  in  the  king's  service  out 
of  England,  shall  m  at  the  kin^s  wages  from 
the  day  that  they  depart  out  of  the  eomtics 
where  taey  were  chosen,  till  their  return,'* 

In  the  50th  E.  3,  the  admirals* 
with  regard  to  this  matter,  ran  thus,  ••  N< 
naves  ft  oavicolas  ppnerrinaa,  ^piot 
d^oscumque  poitagii  fuerint,  quetiens 
fiMrit,  coogregandi ;  etmarinarioaet  \ 
mivibos  dt  navieulis  ilKs  moessariso 
capiendi,  et  in  eisdem  ponendi ;  et 
marinarios  qui  rebelles  vol 

•ft  hoc  Tfartt^  debits  conmeseendi  et ■»■—■» » 

et  omnia  atia,  qoa  ad  offidum-  admimili  perti- 
nent ta  hoc  parie^  faciendi  et  eierecBdt ;  piM< 
de  jure  et  secundum  legem  UMiitimamracrit 
fociendum." 

And  all  sheriffs,  mayors,  bsilifls|  nunslBr^ 
owners  of  ships,  masters  and  marinem,  are  ro> 
quired  to  be  aiding  and  assisting  to  tbeoi  in  tbe 
premises.  [7  Rvm.  187»  18a] 

The  admirals'  commissions  «rvn  eimotljia 
tbe  same  form.  [I  R.  8.  7  Rym.  171.] 

So  doth  Thomas  of  Lsncaster's  commi 
of  higd  admiral.  [6  H.  4.  8  Rym.  380.} 
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do  dolh  the  earl  of  Warwfek's  omuiniiiion 
of' high  adnirml.  [49  H.  6.  11  Ryni.  679.] 

And  M  dolh  the  dako  of  Ricbmoiid's.  [17  H. 
i.  14Rym.42.] 

The  lord  Sejmonr'e  eorofhiasioii  of  high  ad- 
miral ezoreiseth  the  matter  a  little  diffiN>eotly : 
the^orda  are,  **  Ac  ad  nadtaa  et  maritoarioa  ac 
afioa,  pro  omnibua  et  siDgalis  navibiis  et  navi- 
culis  conddoeiidam  et  gaberDaadam  neceasa* 
aarioe,  eKgendam,  oapiendam  et  apprdienden- 
dom,  atqae  eosdem  id  dictts  Davibas  et  Davicoo 
lis  ponendam  et  retineiidom/'  [1 E.  6. 15  Ry  m. 
iS7,  198.]  • 

lo  the  iame  year  the  lord  Seymoar  bad  ano- 
ther eommiiek>n  in  foller  terma,  with  all  the 
juriadictions  and  rights  of  admhvlty  particular- 
ly* enumerated  aikl  lel  forth  at  large:  the 
woida  with  regard  to  the  prefent  matter  are, 
**  Etiuauper  tarn  nareaetnaTieulaaguerrinaa 
qnam  quaacumquo  alias  navea  et  naviculas  sen 
▼asa  ^uaBComjiue,  pro  qoibuacomqne  Tiagiis  et 
negotiis  noatris  vol  expeditione  eorundem ;  nee- 
Don  navigeroa  sire  pilotas,  ac  navium  magia- 
troa,  nautaa,  naueleros,  TibreHatorea  aive  bom- 
bardiatores  et  maiinarios  ac  alias  personas  qoaa- 
comque,  pro  nanboa  et  navicolis  sen  rasibus 
bojnsmodt  aptos  et  idooeos,  de  tempore  in  tern* 

Jiua  quotiens  necesse  fuerit,  ubiqiie  iocorum  in- 
ra  regna  at  dominia  nostra  prsdicta,  tam  in- 
fra liMrtatea  qnam  eitra,  congregsndum,  dtli- 
gendum,  retinendum,  capienmim,  arestandom, 
oepntandum  et  aa&ignandum  absque  intermp- 
tlone  Sen  iropedimento  per  qnemoimque  alinm 
in  contrariomj  fiendo ;  cum  plen&  jurisdietione 
€t  potestate  ad  exequendum  omnia  alia  et  sin- 
gula qoa  Iff  e&  parte^  per  maffnumadmirallom 
nostrum  et  pnefectum  generalem  dassis  et  ma- 
riom,  jure  fieri  debent,  pomnij  vel  w^f."  [15 
Kym.  157— 163.1 

The  earl  of  Warwick  had  a  oommissioD  of 
high  admiral  in  the  aame  form.  [S£,6.  15 
Rym.  194.] 

And  ao  bad  the  doke  of  Buckingham*  [16 
Jae.  1.  17  Rym.  194.] 

And  now,  when  I  consider  these  precedents, 


■^^ 


•ti^ 


*  The  earl  of  Northumberland's  commis- 
aioo,  HI  the  time  of  king  Charles  the  first,  is 
silent  with  regard  to  theae  powers;  and  I  am 
indined-to  think  they  were  not  inserted  in  any 
commission  in  the  latter  part  of  that  reign.  But 
that  matter  is  sufficiently  accounted  tor  to- 
wards the  end  of  this  argument. 

The  high  admirals  shice  the  Restoration  have 
had  all  the  powers  for  pressing  conferred  upon 
them,  in  as  full  a  manner  aa  in  any  of  the  com- 
missions I  hare  cited ;  and  nearly  in  the  same 
tarma  as  in  ford  Stfymonr's  second  commiasion. 
And  during  such  commisstons,  whenever  an 
iflnpresB  hath  been  ordered,  it  hath  been  by 
warrants  from  the  high  admbal.  But  when 
thatoffiiie  hath  been  put  in  commiasioo,  the 
aame  aervice  hath  been  conatantly  carried 
on  by.  warrants  from  the  admiralty  aboard, 
grounded  on  orders  madeirom  time  to  time  by 
the  king  in  coonciU  •»  the  e|ngency  of  affairs 
hath  required.    Fester, 


not  fetched  froki  dark,  remote,  and  oasetiM 
times,  but  ronning  unitbrmly  through  a  cauisa 
of  many  ages,  all,  aa  I  conceive,  speaking  to 
the  aaoM  porpoae,  though  in  different  forms  of 
expresskm;  some  for  making  choice  of^  others, 
and  those  the  much  grsater  number  and  ot* 
Che  latest  date,  for  making  choice  of  and 
taking  up,  or  Ibrarreating,  preasing  and  taking 
up,  mariners,  and  potting  them  on  board  for  the 
public  service:  when  I  conskler  these  prece- 
dents, with  the  practice  down  to  the  present 
time,  I  cannot  conceive  otherwiae  of  the  point 
in  queation,  than  that  thexrown  bath  been  al- 
ways in.  possession  of  the  prerogative  of  pros* 
ing  manners  for  the  public  service,  nbich 
piSrontive  bath  been  carried  into  executioo,  aa 
well  by  virtue  of  apeoial  commissions,  issued  aa 
the  exigency  of  anaim  required,  aa  by  the  per- 
sons who  from  time  to  time  have  been  intraistod 
with  the  whole  admiralty-juriadiction. 

And  indeed  the  wotdat  touching  the  man- 
ning the  fleet,  impowering  the  admirals  lo  do 
and  execute  all  other  matters  and  things  touch- 
ing that  service  which  belong  to  the  office  of 
admiral,  seem  lo  imply  either  that  those  powers 
were  deemed  to  be  inherent  in  the  office,  or 
that  they  had  been  constantly  b^  express  woida 
in  the  commissions  aonexed  to  iL 

To  this  purpose  1  will  mention  a  very  re» 
markaUe  transaetkm  io  the  parliament  of  the 
riband 8th  H. 4. 

Complaint  was  made  in  parliament,  that  the 
8ea>  service  had  been  greatly  neglected,  and 
that  depredations  were  daily  committed.  To 
remedy  this  evil  a  very  extraordinary  expedient 
waa  offered,  to  which  the  necessity  of  the  king's 
affairs  obliged  him  to  the  prfsent  to  submit. 
It  was,  that  the  naval  force  of  the  kiofrdom 
should,  for  a  time,  be  put  under  the  direction  of 
the  merchanta  thmselvcs. 

Accordingly  an  act  passed,  that  the  mer- 
chants should  have  the  keeping  of  the  seas  from 
the  1st  day  of  May  1406  to  Blichaelmas  1407 : 
and  to  defray  the  expence  of  thia  aervice  they 
were  to  be  «ititled  by  writs  of  privy  aeal  to 
certain  duties  mentioned  in  the  record,  aa  I 
find  it  abridged  by  Cotton.  [459,  453.  Rot. 
Pari.  8  fl.  4.  No.  10,  to  No.  96.] 

Among  other  provisions  touching  this  matter, 
it  wsa  enacted,  that  the  merehants  ahoold  name 
two  persons,  one  for  the  north  and  the  other 
for  the  south,  who  by  commission  should  have 
*  the  like  powers  as  other  admirala  have  had.' 

In  pursuance  of  this  act,  Nicholas  Black- 
bum  was  ^med  by  the  merchants  for  the  northi 
and  Richard  Cliderow  tor  the  south. 

One  might  reasonably  hope,  that  no  powera 
deemed  illegal  or  oppressive,  no  powers  hurt- 
fnl  to  trade  or  grievous  to  the  manners,  should 
be  inserted  in  the  commissions  of  adinirals  no- 
minated by  the  merchanta :  but  It  happeneth 
that  Blaokbum's  commission  is'extaOt,  and 
runneth  in  the  very  worda  of  those  1  have 
cited  from  the 50th  of  E.  5,  to  the  17th  of  H.  8. 

You  have  it  in  8  Rymer  439.  It  reciteth 
the  act  of  parliament,  and  that  Blackburn  bad 
been  nominated  by  the  merchants  for  the  north. 
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Mid  then  gotlh  m  ui  the  oniftl  ibrm  tnp«wtr> 
iof  hia  to  tamim  eMoa  «l^  Uteup  mmI  pat  on 
kovd  •noti  BiORiian  tnd  otbeiv  m  ahoU  be 
looml  Doeomry  for  tb«  Mrrioo,  anil  lo  i^ooiih 
•ml  eli9>tifo  tttdi  n  aksU  be  liwobedi— I  fMul 
MfnoUiry  w  Ibat  babalf. 

Tbe  eaoNBiaiion  waa  to  oontiirae  aa  lao|f  aa 
iIm  BteMhanla  ahoold  hat  a  tbo  konpiiiy  at'  tbe 
•aaa ;  wbieb  indaad  waa  not  laag :  far  before 
Ibat  f  artiaaDeot  raaa,  tbia  novelty  eaaie  to  ap 
eod,  the  anerchanta  ware  eaied  of  a  sartioe 
tbcy  were  found  to  be  vary  iNieqnal  to,  tbeir 
admirala'  oamreinioBa  dreppad,  and  tbe  wbale 
diraoliQB  af  the  marina  returned  to  ila  prefer 
cbaooel. 

I  tbiok  it  nay  aaleiy  be  ioforred  from  tbii 
raoaid,  [ft  Ryai.  4M-  Oott.  409.]  that  m  tbe 
jadgoiant  of  those  timea,  and  io  a  ooaceru  of 
Ibe  oierchaals  iheniaelrea,  tbe  praetioe  of  maa- 
DiDg  tbe  aaay  by  tbe  metboda  aBeatioaed  io 
Ibeaa  ooaiouaaiatta  was  esteemed  to  be  necea- 
aary  for  t^  aarvioe,  and  a  bnnob  af  admiral 
jurisdieliottf . 

1  come  now  to  tbe  atatotea  which  speak  of 
this  BMiter. 

And  1  do  admit,  that  I  know  of  bo  atatate 
aaw.in  fepce,  wbioh  directly  and  in  expren 
terms  impowesetb  tbe  crown  Io  preas  mariaera 
into  the  aarvioe:  aod  admitting  tliat  the  pre- 
lOf  alive  ia  groopdad  on  immemorial  usage,  i 
kjfow  of  no  necessity  for  any  aueb  statute ; 
for  let  it  he  remembered,  <hat  a  prerogative 
grounded  upea  general  iaMnemoriai  usage  not 
inconsiateot  with  any  statnte,  nor  repugnant 
la  the  public  utility,  is  as  nacb  part  of  tbe 
Jaw  of  Engiaad,  aa  atatute  law.  Yon  will  be 
pleaaed  to  carry  tbia  observation  too  along  with 
yoo,  that  the  alatatea  which  mention  pressing 
as  a^metice  tbcv  aubsisling  and  aol  disaflowod, 
are  at  least  an  evidence  mk  tbe  usage,  if  they 
go  BO  farther,  I  bmbb  if  they  do  not  amount 
to  a  taoit  apprebatioa  of  it. 

For  it  ia  hard  to  coocaive^  thai  the  legisla- 
tam  should  fire^oantly  meolioo  a  practice  ut- 
leriy  illsgal,  and  repugnant  to  the  principles  of 
the  coaatitiitioB  aa  subaisliBg,  without  suae 
juack  of  dis^ppaobatioB. 

The  first  atatate  f  have  met  with  is  that  of 
Hm  t  H.  d,  aUt.  1,  c.  4.  It  is  aa  act  ag^ainst 
mariaera  deaerting  the  service ;  boI  to  be  aiet 
with  m  tbe  later  edilipna  of  the  fitatotea  at 
l4tfge,  which  give  ua  only  the  title  of  tbia  ad, 
witbl  a  note  that  it  is  altered  by  tbe  18th  H.  0, 
and  S\h  £lis.  (m) 

"       H^l     |l|ii     ipl        1       l.n    ■  III        If     ■*>■"   Hit  ■■Mini      H'TI* 

t  The  pariiamaBt  raN  placeth  Hiia  pmrliameBt 
IB  the  8th  of  H.  4,  wbereaa  Ryroer,  Dugdale, 
and  the  printe<l  staiulAJa  pisce  it  in  the  7tb.  It 
waa,  to  spesk  in  modem  language,  a  pailia- 
ment  of  the  Itii  and  8th  of  that  reign :  it  be- 
gaot  m  the  |ih  and  ended  ia  the  8tb.    Feater. 

(nf)  ''  From  what  be  [Foatsr]  here  says* 
and  ffom  Ib^  words  of  tUe  atatate  which  be 
antyeioa  to,  tbe  very,  worda  of  the  Eogiiah 
Iranslatioa  as  given  in  Pickering's  Edition  of 
Ibe  Staitttea,  it  ia  evident  be  is  guiiled  in  all  he 
pays  by  the  tcanabttion  of  the  aiatttte^  and  pre* 


It  ia  howerar  atill  In  lorae^  aad  m  nab  n 
inaarted  byRaatalm  hia  iMiridpamtaileriib 
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babiy  never  oooe  referred  huBisIf  to  Uieoiigi. 
nal  mBch*  Tbe  woida  of  |ha  arigind  ut 
tbeae,  *'  lism  pur  ceo  4|e  plmaws  oBum 
apras  ce  oils  soot  avestna  at  ralsaua  pQr«^ 
Vioe  du  Hoi  sur  la  aseer  aa  dafoam  da  niilK 
ei  aa  out  receux  louia  gagaa  apporteauaMi- 
fuant  hors  dn  dit  aervica  saps  eos^"  Ik 
great  misiake  and  improprisiy  eoaBsH  iaik 
translator's  having  rendered  tbe  Frmeb  ved 
above  or€i^u4,  b^  the  Bagliib  ward  MrmUi; 
now  by  mreUed  ia  implied  tbedstosuoBdi 
man's  person  contrary  to  hia  will  sad  iodin- 
tion  ;  but  this  ia  by  no  moans  tbe  iop&niB 
of  the  word  urutwf^  aa  the  aeose  ftm  tk 
context  aod  tbe  whole  tenor  of  tbe  aaas 
pUinly  eviocea.  The  old  Frsoab  vwd  aea 
(ia  modern  French  urriti)  ia  a  paitiopkdik 
verb  orcstra  of  the  fourth  coiyuKatiaB  nalai- 
iaed  into  tbe  first  and  writtea  arfai(«r  or  ntkr 
09>rUer.  This  verb  bath  a  variety  of  tifpuki 
tioas»  batidaa  that  which  iaH»li«  >a  E^iiU  s 
9rre»i ;  aad  amoi^  otbeia,  oas^  vcryokiea, 
and  in  ganaral  4180,  espeoiaHy  ia  foneeriiaei. 
and  impliad  ^  to  barsaiB  with,  to  bin,  to  ific 
'  tiir'  in  the  way  of  bafgaiauigi  Of^iijif .  b 
waa,  and  still  is  employed  in  tbe  biriog  <rf'  «• 
vanta,  houses,  or  the  like :  arriUr  us  ism- 
ti^uej  is  to  bargam  with,  or  to  biie  a«nia; 
aad  ia  periectly  synonymous  to  tbe  Dtdeti 
term  laucr;  aud  it  is  i«i  ibia  vety  mmtk» 
the  word  is  used  in  thia  atatute*  Eotdw^ 
the  Freaeh  ap^  with  tbestHotsst  fnff^h 
when  th^  say  q/ttUer  ^»  iam0tif^  ]^> 
expr^aa  the  aama  idea  in  English  aweisirata/ 
to' arrest  a  urvant^  but  to  hrgmMvUh  alt 
Aire  a  srmMat ;  so  fai  Uua  atatate  ibe  ^oA 
<re«ba,  applied  as  it  is  ta  muHaaia  k  «» 
properly  rendered  in  the  translata  by  ae 
word  arr€$t§d^  aa  H  «aoukl  be  if  SMlisd  le  ar- 
vants,  aa  observed  aliove  ;  for  it  ly  so  Boa 
ooa'aaya  tbe  aaum  klaa  with  the  «rjaidt<d 

Mtk  th  nnr  -*'»—-*-  ■—   ^^^  ^a-*^*^      TsfleBai* 

oeia  ware  parenaa  ^ai^'iied  vilAi  tbcj  ^ 
kiruk^  goaevBiacat  niada  i^saaaal  vilb  "M 
or  r«R(racled  fiw  the  voyi|pa,  aad  ikttofff^ 
them  '  ibe  wogaa  partaiauig,*  ss  tbe  aa^ 
expressly  says.  IV bat  do  tbe  weeds  Mm 
aUtata, '  and  thoaeol'  haae  iecaivcd  tbeir  "'g 
*  pertaining'  ra£Mr  ta,  but  la  tbe  preceai? 
woida,   « the  king's  aervica  apoa  dw  f^j 

<  tbereaf,'  or,  *  lor  wbioh  tbey  bid  re«e^ 

<  their  wagea  pevtaioing/  so  steads  ibe j^ 
alructioB.  Whsl  ia  impM  by  '  tbe  iMf^ 
«aervioe  oa  iheaaar  but  a  prepoeol  iv  ** 
tended  voyage;  and  these  voyages  were gta^ 
rally,  a|  the  perk>d  we  are  qpaabugot  ^fr 
part  of  tlie  coast  of  Fraaee,  and  99ttmw^^ 
that  at  this  time  they  wouMbetsnacd'tnA 

in  the  laaguage  of  aaalora:  ao^  '"''l^tu 
thaae  times  could  pretty  acsily  ^tJi 
tinMsoch  a  voyage 'would  vefstfCiiiM^^ 
ingly  barguined   with   garamaeest  tot 
voyage,  aUer  which  tbay  aia  nid  n  ^  ^ 
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title  §emu»  No.  1.    I  will  gm  jqq  the  wwdt 


-td* 


tmnedy  and  «  reMived  their  wages  pertaining' 
id  advance.  This  ts  tlie  trae  anise  of  the 
stalete,  frwm  tlie  weida  of  tbe  sUtote  itadf ; 
and,  in  my  apprsbcasioa,  there  eaniiot  he  a 
mere  onwasrantaUe  coneeit  than  to  asfpoae 
these  marieerSy  instead  of  being  bargam$d 
wHhel,  were  imp^etmd  fm  the  voyage,  end 
their  wages  iml  down- to  them  in  advance.  A 
getemnaent  acting  se  imprudently  WonM 
bardiy  gam  confidence  esNUgh  to  he  eoCmsted 
with  the  pohNc  money. 

•'  The  crime  of  these  mariners  was  not  that 
being  impreued  men  the^^  fled  tbe  aervioe; 
bot  that  having  volnnlarily  b&rgmned  wM 
government,  and  fmtly  Ift  thennelvss  tv  hire 
for  the  service,  and  reeeired  their  wages  for 
the  voyi^  in  advanee,  they  had  defrmded 
govemment  of  that  money,  and  ai  tlie  same 
time  of  their  proflhted  and  bargained  service. 
What  weaM  be  fhe«rime  of  an  impremad  imMi 
flering  oway  F  How  oovld  he  \m  ■apeosed 
iSBpahTe  of^ying  doable  wageaP  Herw  sM«hl 
gevsfmiiient  wust  sneh  a  man  tiM  hiewag«s 
in  ndvaneeP  B«t  the  ease  Is  tbe  eery  revefse 
when  we  consider  iMs  mftrmer  sa  havingnyade 
his  htrgttim  ^1*^  i«om»nmeiH,  as  the  statute 
deserihes  it  whon  pMperly  nndentoed,  aed  ae 
baviiMr  voHmloriiy  let  hioMelf  to  Aire;  then 
indeed  1»e  might,  tt»  thw  iMStMn  theiv  was,  be 
«iii'usatd  wiw  bk  wagea  in  advance,  heeaose 
thenewas  greimd  1m  coofldenoe;  and  if  he  did 
HOC  fulfil  his  ngrsemem,  but  went  olf  with  tbe 
money,  be  justly  inonrred*  and  merited  the 
severe  penalties  of  fho'^laime  Ibr  so  wiRbt  a 
Ihnid  and  injury."  ^    ^   •    •    • 

••  Whoever  will  eonsidsr  tMastalate  with  at- 
tentioo  tmist  peroeive  that  the  asnse  and  evew 
the  jf«stiee  and  eqmty  of  the  stafoie  de  demand 
this  inierpreiatioii  of  tbe  words.  -  It  tea'stalnt€> 
agaidOl  *  marinera  refmimd  te  serve  the  k¥uf( 

*  on  the  seas,  Which  do  drfsrl  wMioot  RceMM^ 
as  tbe  title  expi«isseit%  •  IHioh  teitmei  mevi' 
nam,  as  the  siitiite  didnres,  reeeived  their 
wages  htfeiehand  fM*  ihe  voyage,  dr  in*  th« 
words  of  thestatnte,  «and  thereof  hnvtf  i«cei*#ed 

*  fbebr  wagea  pertahiing}'  aod  tbe  eoMpMiii 
against  ibem  is,  that  dfler  receiving  their 
wnges^  they  *  do  flee  out  of  tbe  Mid  sefvioe 
«  WMbmit  Ncenee  of'  thepadmh^ls,  Ac'  end  the 
pefmlty  of  s«ebei*  Ibem  as  fim  future  ^mM  he 
gflitly  of  the  like,  as  emucted  by  thisstatnte,  is 
t^tm  expressed,  « it  is  erdbined  and  siablisbed, 
4  That  alt  iImm  mariners  which  fhim  hevee- 
«  fiwih  shiil  do  in  such  manner,  a«d  that  truir 

*  fhmkd  and  pfwred  heihre  the  admiral,  «r  bur 
« lieutenant;  shall  be  bohten  to  lestone  to  our 
^sni^soveieiga  hifd  the  khig,  the  doable  at 

*  thnt  Utey  bafe  taken  ihr  mir  wagea ;  and 
<  netei%hdlett  shsM  haive  one  year's  ienprisow- 
«  ment,  wilheot  being  deRvvred  by  mainpriee, 
«  hail,  or  an?  esher  way.'  "*  A  Ubcaurse  on 
the  lapwoting  of  Marioers. 

If  the  piMedhiigr  i«Mrht  be  jiufl,  itwWhe 


of  tbe  a4st  aa  far  an  oaneniMfth  this  point,  as  I 
find  it  in  an  edition  of  the  Statutes  at  Large( 
ending  with  tlie  last  year  of  H.  7.  *'  Item, 
because  that  divers  marinerv  after  that  they 
be  arrested  and  rstaiaed  for  tbe  king's  service 
UM  the  sea  in  defence  of  tbe  resim  and  there- ' 
of  have  received  their  wages,  do  flee  out  of  the 
said  service  witlwat  license  of  the  admirala  or 
their  Keutenaots.  It  is  ordained  and  eatablished, 
tiMi  all  these  mariners,  which  from  henceforth 
shall  do  in  sneb  manner,  shall  he  hohlen  to  re- 
store to  onr  said  aovereign  h>rd  the  king  the 
double  of  tbat  they  have  taken  Ihr  their  waj^, 
and  nevertheless  shall  have  one  year's  impri- 
sonment  withom  bcsng  delivered  by  mainpiise, 
bail,  or  by  other  way." 

The  act  then  goeH^  e»  to  direst  hew  lligftMl' 
mariners  sbaH  be  aiipiehtfnded  and  dHrit  with  $ 
aod  eoHCtodeth  wHh  this  elanse :  <»  And  like 
punishment  shall  be  made  of  sai  jeauls  of  arms, 
iMtflBvs  of  ships  and  all  othcte  that  sb  All  be  at- 
tainted beAwe  the  admiral  or  his  lioatenattt  ftibre. ' 
said,  that  Ihey  htme  ac^thhig  taken  of  the  said 
Diviners  f&t  to  sgflM  raem  to  go  at  hi^e  oot 
of  the  said  an^o  aflet  that  they  have  been 
awemd  the  the  SWM  sef  viee," 

Yo»  wiH  he  plemed  i#  observe,  that  the 
v#ord  ^  arrest/  twice  «sal  in  this  act,  is  mfade  use 
of  inthe  preeedeattt  I*  cited  of  the  Ist  and  15th 
of  this  very  reign,  and  in  most  <^  those  of  later 
date:  It  is  KkewV^  used  in  fen  other  oommis* 
slostt  in  the  same  reigur  tondiing  this  very  ser- 
vice, alt  Ukewtse  divMed  fbr  execution  to  Ser- 
jeants at  arms,  which  for  brsvily  sake  ¥  haV6^ 
omitted.  [7  R^Mi.  391,  45S,  601,  904,  789, 
899.] 

So  that  if  it  be  asked,  who  are  the  persons 
subjected  to  tbe  penalAes  of  tllfs  Mf ,  it  must  be 
answtfped,  maviners  arUMed  and  taken  into  the^ 
service  by  virtue  of  comnrissions  from  the 
crown,  tn  case  e^  their  desertion;  snd  serjeantir 
at  arms,  master^  of  ships  and  others  ei^ecnting 
sm^  colnmtttNMis,  whd  for  lucre  sbaH  sofl^ 
them  to  go  at  large  after  snch  arrests. 

Marineraindera  werfe  not  sobfect  to  tbe  pentl- 
ties  of  this  ad,  nulessthey  had  received  wages. 

But  miglft  iiot  a  mtfinerso  arrested  have  res* 
sonaMy  said,  ^  I  wascompeltedamrainitlawinf^ 
tbe  serf  ice ;  1  did  my  duty,  while  I  continued 
in  it,  and  dcariy  earned  the  wages  f  received  ;" 
might  not  sr  roarhier  have  said  this,  txrit  much 
more  upon  a  snppoMoti^of  thctll^galfly  i^  aft 
impress?  Certeinfy  he  Mfighl.  But  von  see 
mariners,  though  taken  into  tiie  servkse  by  com* 

observed  that  they  eirtend  fo  nullify  what  Fbi^ 
ter  a  little  farther  in  hIs'  arguatent  ssry s  of  fh» 
word  *  i«tained,'  to  which,  ifot  without  some  Vio«' 
leace  of  interptefstisw,  he  has  affixed  iNr 
ilieaniogof  *  detained.' 

t  ft  n  likewise  hi  a  colleetion  of  the  stefMei 
at  large,  esHedRestal'frStatntes,  printed  lot8, 
and  in  an  ohi  oeKecthm  of  tbe  statutes  caNei^ 
the  Great  Badk  of  ^Ntnies ;  and  in  eveihf 
edition>intecedent  to  PWIbn's  in  1618.  Feetev^ 
It  is  now  printed  in  several  of  the  modcffi  ctK^ 
thins  of  the  sttttutet.   Dodseir. 
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poliion,are  by  Ibis  act  ni«le.Uable  to  peenniary 
and  corporal  punishtneot  too,  in  oate  of  deser- 
tion*.   This  iloth  more  than  imply  the  legality 
of  such  com  pulsion. 
It  mav  possibljr  be  obiecbed,  that  the  word 

*  retained'  is  ased  in  the  act»  and  that  a  retainer 
imfrfietb  a  routud  contract  for  some  service  to 
be  done.  It  may,  when  it  atandeth  alone,  have 
received  that  sense  in  modern  language,  but  in 
strict  propriety  it  meaneth  nothing  more  than  the 
taking  a  person  into  some  service ;  and  isjn  truth 
the  act  only  of  the  person  retaining  or  taking. 
And  therelore  when  1  see  the  woi3  '  retained' 
connected  with  one,  which  hath  no  other  mean* 
log  ip  the  English  (n)  tongue  than  what  car- 
rietb  with  it  the  idea  of  compulsion,  1  oanuot 
eoneeive  that  the  legislature^  speaking  of  per  • 
sops  arrested  and  retained^  sooald  mean  no 
other,  ihao- persona  takes  into  theaervioe  with 
tbcjr  own  oonaent 

That  there  vras  a  practice  then  subsisting  of 
taking  mariiien  into  the  service  by  compulsion 
oaonot  be  denied :  the  parliament  could  not  be 
ignorant  of  it. .  Is  it  possible  then  to  imagine,  that 
tpey  could. use  a  word  which  uuuiifestly  signi* 
fieth  compulsion,  and  yet  opMAU  nothing  more 
thap  a  mutuaVcontract  f  i^aidei)  it  cannot  be 
conceived,  thatsegeaots  at  armS|  whO|  as  X 
before  observed,  were  the  persons  about  that 
time  usually  empkiyed  m  the  .service  of  press- 
ing,, could  lie  expressly  and  by  name  subjected 
to. the  p^altiea  of  the  act,  if^  no  mariners  hut 
tnch  as  voluntariljr  entf nd  into  tbeservice  w«c<e- 
Cpmprqhended  in  it. 

The  ne^.  act  i<  that  of  the  8d  &  34  Ph.  and 
](lar.  c.  16,  (o)  which  layeth  a  penalty  on 

■  ■        «     »     ■■     I  I      .  ^.    m Ill  ■ 

*  See  Statute  de  Officio  AdmiraliUtis 
Anglisp,  published  by  Dr.  Simppon  in  the  year 
1743,  at  the  end  of  Clark's .  rrazis  Supremse 
CurisB  Admiralitatis — ^Articles  10,  37«  39  ;  and 
the  learned  doctor'a  notes  en  those  artidea 
touching  ships  and  mariners  pressed  into  the 
king's  service.  Foster. 
.  (n)  •«  This  is  full  evidence  that  Foa|er 
argues  from  the  tranalatbn  of  the  statute,  and 
prubablj^.  he  never  saw  or  at  least  examined 
the  origi^Al*" — ^Disooune  on  the  Impressing  pf 
Mariners,  &c. 

(o)  «<  This  sUtote,"  says  the  author  of  the 

*  DisqDursepn  Impressing,' &c  "  regardaonly 
watermen,  or  as  the  act  expresses  i^  <  persons 

*  exercising  the  occupation  of  rowing,  betwixt 
\  Oravesend  and  Windsor.'  Here  is  but  one 
abort  section  of  the  statute  which  ti;eata  of  this 
matter.  And  first,  I  must  observe  that  water" 
mem  are  not  mariner$j  nor  doth  any[  thing,  in 
thia  statute  relate  or  extend  to  mariners.  In 
the  npxt  place,  it  speaks  enlv  of  watermeu 
rowing  between  Oravesend  and  Windsor,  ai»d 
none  other,  and  bstly,  it  doth  not  expressly 
deehu'e,  that  even  thsne  watermen  are  liabte 
or  auiyect  by  the  law  to  be  impressed :  it  only 
4aolareSy  that  if  theyj^'  in  the  time  of  the 
cxecoMpn  of  any  comifission  of  pressing  that 
a]^  1^  bad  for  the  king's  or  qneen's  mi^jesties, 
and  the  heirs  and  sucoessors  of  the  queen's 
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watermen  plying  between  Gravesend'  and 
Windsor,  who,  to  speak  in  the  langtta|;e  i^ 
the  act,  in  the  time  of  pressing  by  oommiaakm 
for  the  service  of  the  crown  upon  the  sea,  do 

ra^iesties  in  their  affairs,  aball  willingly,  voton- 
tarUy  and  obatinalelvi  withdraw,  hide  or  con- 
vey him  or  themselves  tn  the  same  time  of 
pressing,  into  secret  plaeea  and  out  comers, 
and  when  after  such  time  of  preasing  is  over* 
past,  shall  return  and  oomo  H|wo^  to  the  said 
river  Thames,  to  row  betwixt  Gravesend  and 
Windsor  aforesaid,  and  that  duly  proved,  &c 
that  then   he  or  they  so  doing  or  offending 
ahall  suffer  imprisonment  by  the  space  of  two 
weeks,  and  he  banished  any  more  to  row  from 
thenceforth  upon  the  said  river  Thames  by  the 
apace  of  one  whole  year  and- day  then  next  fol- 
lowing."   We  see  then,  this  statute  extends 
only  to  watermen,  and  to  watermen  only  of  a 
particular  district,  such  as  ply  between  Gravca- 
ead   and  Windnor*  and  none  other.     These 
alone  are  aulgect  to  the  penalty  of  this  stalstte 
and  eren  that  ia  oondittonaL   Of  all  whieh 
Foster  says'  notlung*"  If  n  ^waterman  aa  before 
deocribedt  abeoenda  iduriog  the  time  of  impress 
ingi  and  returna  and  pliel  after  that  impiessing 
be  over,  he  is  liable  to  two  weeks  tmprisoBment» 
and  is  debarred  plying  on  thai  part  of  the  Thames 
lor  one  year  and  a  day  ;   but  if  he  ahaoands, 
and  afterwards  doth  not  retnm  to  ply  then,  ho 
ia  then  sul^t  to  no  penalty  whatever.    He 
may  ply  at  Readingg  atOxfera  upon  that  river 
Thainesi  or  in  any  other  rkrer^aa  a  watemnn  ; 
or  may  take  to  any  other  oooupatioa  in  any 
part  of  the  kingdom,  and  this  alatuto  shall  not 
affect  him.    It  should  sesm  iherelere  from  the 
nature  of  this  statute,  that  the  watermen  plying 
between  Gravoaend  and  Wiodaor,  had  in  for- 
mer timoa,  stipulated  with  government  for  eer* 
tain  imttUNiitica  granted  to  them  as  a  corpoia* 
tioo»  voluntarily  to  enter  a  certain  nombiir  of 
theiK  body*  as  the-  exigenccy  might  roifuiR,  on 
bosjrd  the  navy ;  that  they  had  been  ealled 
upon  aforetime  to  perlbmt  their  covenant^  and 
had  been  remisa  in  the  perfermance ;  tnconoe* 
quanoo  of  which  govemmont  had  issued  war- 
ranto to  take  or  Impresa  the«t  and  to  .compel 
them  to  do  that  by  force^  wjbieh  they  ought  to 
have  done  voluntariiy ;  that  on  issuing  anck 
wananta  to  impress  them,  it  had  been  ena- 
tomary  for  them,  to  abscond  till  the  bnnUe  had 
sttb«ded,  and  then  return  to  puisae  theireeoa* 
pation  in  quiet.    To.  prevent  which  in  liMne, 
thia  statute  aeepoa  to  have  beau  enacted,  laying 
a  penidty  on  such  ol'them  as  should  abscond  on 
auch  oQoasioos  and  afterarards.  retnm  to  pnili- 
cipate  in  the  immnnitiea  granted.    Wilhont 
some  previoQs  contract  of  tbiiinnd,  1  nay  it  is 
not  eaay  to  conceive  how  govemmeni  beoaaaw 
vested  with  a  right  in  the  aervlse  of  tihaae  wa- 
termen in  particular,  more  thoB  in  that  of  all 
other  watermen,  so  that  thiaatetoto  ahenld  he 
particolarly  directed  against  them,  an4  alinold 
sul^ect  them  to  peiialty  in:oa«e  only  thpl.ihoy 
returned  and  plyed  again.    If  thenghllMdnet 
arisen  from  partionlar  eopteael  witk  4lMib  '^ 
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wilUngly  wid  obitimtcly  withdraw,  bide  and 
convey  Ibemselves  into  secret  places  and  out- 
comers  ;  aod  after,  when  snob  time  of  pressings 
T»  overpassed,  reloni  to  their  employments. 

This  prof  isioD,  it  is  troe,  exten^h  only  to 
watermen  on  the  TlHunes,  and  may  be  consi- 
dered as  one  of  the  many  wholesome  refla- 
tions those  [lersoos  are  brought  under  by  this 
act :  and  it  is  mentioned  in  that  light  in  an  aet 
(4, 5  A.  c.  19, 8. 18),  passed  in  the  late  queen's 
time.  But  at  the  same  time  it  shewetli,  that 
commissions  for  pressing  were  then  in  use. 
Attd,  in  my  opinion,  it  likewise  supposeth  the 
legality  and  ntiKty  of  sncli  commissions,  and 
that  these  people  are  the  olgects  of  them :  < 
otherwise  why,  are  they  subjected  even  to  the 
slightest  pomshment,  for  absconding  at  the 
time  of  the  execution  of  those  commissions  ? 

The  acts  which  come  next  to  be  considered 
are  some  made  smce  the  Revolntion ;  a  nuMct 
auspicious  period !  when  the  principles  of  li- 
berty were  well  understood,  and  most  gloriously 
asserted .  (p) 

These  are  the  7tb  and  8th  of  king  William, 
the  dd  and  dd,  and  the  4th  and  5th  of  the  late 
queen. 

The  first,  7  and  8  W.3,  c.  21,  isintitled,  An 
Act  for  tlie  increase  and  encouragement  of 
seamen* 

It  enaeteth,  sect.  15,  among  other  things, 
that  licences  may  be  given,  by  his  majesty,  or 
the  lord  high  admiral,  or  commissioners  of  ad* 
rairalty,  to  any  landmen  willing  to  enter  into 
the  merchant's  service ;  which  shall  be  lo  them 
a  protection  against  being  impressed  for  >  the 
space  of  two  years. 

had  been  a  general  right  over  all  watermen 
whatever  in  the  kingdom,  and  all  without  ex- 
ception had  been  sabject  alike  to  some  penalty 
of  a  general  statute.  This,  therefore,  is  a  sta* 
tute  of  a  private  nature,  and  the  impressing 
bere8|)oken  of  is  of  the  same  kind,  and  affects 
only  a  particular  set  of  watermen  within  a 
particubir  district,  and  as  \  observed  before, 
there  is  but  this  short  section  of  the  whole  bta- 
lute  which  treats  of  the  subject  we  are  speak- 
ing to,  ^1  the  other  parts  of  this  statute  concern 
the  settling  and  establishing' certain  regulations 
relative  to  liargemeli  and  watuynen  rowing  and 
plying  between  the  places  before-mentioned, 
and  not  a  word  is  .any  where  beside  mentioned 
concerning  impressing." 

(p)  The  following  passages  I  hare  extracted 
from  the  Commons'  Joomal  i 

«  JovAs,  2''  die  Februarii,  1692. 

«( A  complaint  being  made  to  this  House, 
that  one  Thomas  GwQlim,  a  servant  to  Mr. 
Maniell,  a  member  pf  this  IlouBe»  coming  in 
bis  livery  to  receive  liis  letters,,  was  pressed, 
and  shipped  off  for  Harwich,  to  go  into 
Flanders  ; 

<«  Ordeted,  That  the  commiarioneis  for  trans- 
portatioa  4o  search  all  transport  ships  for  the 
aaid  Thomas  Gvrillim ;  and  if  they  find  biro, 
that  they  do  send  him  lo  the  said  Ur.  AlanscU." 

VOL.  XVIII.  \ 


Provided  such  landmen  bring  two  credible 
persons  to  vouch  for  them.  But  if  any  per- 
son shall  v^uch  for  any  eue  as  a  landman,  who 
shall  afterwards  appear  to  have  been  a  seaman, 
be  shall  forfeit  twenty  pounds. 

The  2d  and  3d  of  the  late  queen,  c.  6,  is  in- 
titled,  An  Act  for  the  increase  of  seamen  and 
better  encourageiiient  of  navigation  and  se- 
curity of  the  coal-trade.  To  these  ends 
(s.  4  and  5,)  it  impowereth  parish-officers  ta 
bind  out  poor  boys  to  sea  in  the  merchants* 
service;  and  enaeteth,  that  boys  so  bonnd  out 
shall  not  be  compelled  or  impressed  or  per- 
mitted to  enter  into  the  serrioe  of  the  crown  at 
sea  till  they  attain  their  age  of  eighteen,  and 
that  certificates  of  snch  binding  shall  be  trans- 
mitted bv  the  o^lectors  of  the  respective  ports 
to  the  aiuBlralty ;  and  that  thereupon  such  pro* 
teotions  shall  be  made  for  such  apprentices 
without  fee  or  reward. 

And,  for  encouraging  other  persons  to  bind 
themselves  apprentices  in  the  merchants'  ser- 
vice, it  further  enaeteth,  (sect.  15.)  that  per- 
sons so  hindtng  themselves  shall  not  be  com- 
pelled at  impressed  -  into  the  service  of  the 
crown  for  three  years  from  the  time  of  snah 

-~-         i»ip«-  I        III  .■■■-■  I         r 

«'  Martis  1*"  die  Februarii. 

<'  A  complaint  being  made  to  this  House, 
that  a  servant  of  Mr.  Lntterell,  a  member  of 
this  House,  going  about  his  master's  business, ' 
was  lately  pressed,  and  detained  in  custody,  in 
breach  of  tne  privileges  of  this  House. 

**  Resolved,  That  a  committee  be  appointed 
to  examine  the  said  complaint;  and  aho  to 
enquire  into,  and  examine  the  great  abuses 
daily  committed  by  pressHoaasters ;  and  to  re- 
port the  same,  with  their  opinions  thereon,  to 
the  Hotise." 

'<  Jovis  9  die  Februarii. 

"  Sir  Edward  Seymour  acquaints  the  House, 
that  he  had  laid  bdbre  his  majesty  the  letter 
from  the  mayor  of  Harwich,  in  answer  to  the 
order  of  4his  House:  and  his  majesty  had  beea 
graciously  pleased  to  take  notice  of  the  great 
violation  of  justice  that  baa  been  made  in  kid- 
napping of  bis  subjects  under  the  pretence  of 
pressing  them  into  foreign  service ;  and  that 
his  majesty  had  a  very  great  resentment,  that 
his  subjects  shonld  meet  with  such  usage ; 
and  would  take  all  care  possible  for  the  future 
to  punish  the  anthers  of  it ;  and  that  in  the 
first  phice  his  majesty  was  pleaeed  fe  call  be- 
fore him  the  ofiicers  of  the  army,  and  gave 
them  a  atrict  charge,  that  thejr  sbonM  •  reeeiie 
no  men  that  were  impressed;  for  astliey  them- 
selves had  no  pow^  to  press,  thev  shoukl  not 
receive  any  roan  that  was  pressed.  And  that 
his  majesty  vfould  cavsett  to  be  made  public, 
by  hsDving  itoiprinted:  And  that  in  the  next 
place  his  mi|}esty'  gave  orders  to  the  adini- 
ralty  to  exaibine  the  pre»*maaters  that  had 
committed  thoee  abuses ;  and  that  there  shouUL. 
be  such  exemphiry  .punishment  inflicted  en 
them,  that  others  should  be  deterred  from  doiog 
he  like."      .^ 

4R 
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liiadiog  frov  lb«  coliectois  of  ^btt  jntfftti^e 
ports,  the  odniinlty  thatt  gmol  pnHimow 
without  feo  or  rewsnt 

And,  for  ewsoun^nff  the  ootMniide«  it  ftr- 
Iber  eimctetb,  (tect,  SO.)  that  dorinf  the  nu 
there  sbaU  be  Allowed'  to  eterjr.  fend  en- 
ploved  in  that  tradr*  betidaa  the.  maater,  mate, 
aiid4sarDealer,  one  able  aaanap  far  every  oae 
Imodred  top  of  theveaael^  not  exopediog  tlvee 
hundred  ton,  five  feoa^imprtawny. 

The  4th  and  a^h  of  the  late  quacn  (e.  19, 
a.l7.)  reoitath  tM  danae  in  the  actnf  the 
Sd  and  Sd^  whieh  eseaipted  felnntanr  ap» 
pnaitioaa  fbr  three  v^ara*  andaaith,  ^^-Wnrna 
aueh  exemption  for  three  jeaivy  whieh  waa 
intended  for  the  enoonraanMnft  of  laadmi 
to  bind  theoMoif ea»  bath  he^  nMinifeatly 
ahuaed  %  the  eseaipling  and  pielactiny  ci 
aeameu  from  the  aer? ice,  to  tfie  great  hiodinnce 
and  pnrpMliae  of 


titled  to  the  benefit  of  it  woidd  by  law  be  lidMo 
to  the  doty  or  bwrdan  which  k  the  anbieot- 
matter  of  that  esenipiwn:  iilhiji  iiimi  the  Ha> 
tute  doth  nothing ;  it  anitaleth  upon  nothiag; 
if  no  legal  duty  or  hnnden  be  famafmd  by  it 
^nd  conaeqaantly  the  gnnfting  fnwiitinna  to 


Beit  thaiefege  ennetad  anddedaied)  ihat.Mo    and 


pofaan  orpenonaofthe  age  of  eighteen  y^ 
ahaU  have  any  exemption  or  pratartinn  tram 
har  raiyealy'a  acaatifun,  who  ahall  have  been 
in. any aea*aecvioe before  thetime  iheybonnd 
themaelfef ,  any  law  or  atatote  to  the  contrary 
notwitbatanding."*. 

Let  ua  now  take  a  abort  vifwof  th^  acta* 

Pen^ps  under  cer^iii  apectal  quajifioationa 
are  exempted  froap^  being  iropreanod. 

To  that  eo4»  in  one  cfue,  licencea  are  lo  be 
granted  by  hi^,  m^^^y  or  from  the  admiralty, 
out  under  proper  cautions  ta  prevent  abuseii. 

In  other  cases,  certiticates  ai^  lo  be  return* 
ed  from  the  chief  oH^qen  of  the  pof^  wad 
protectiona  thereupon,  granted  witkou^  fee  or. 
rewaird. 

And  in  every  case  these  exemption^^  aathey 
are  eanfined  .to  persons. uinler  <;ertain  limited 
^ualificattona,  so  are  tbey  limited  too  in  point  of 
time,  and.  withal  given  hy  way  of  eneoursge* 
ment  And  laaMyi  the  extending  the  benefit 
even  of  a  lamporary  exemption  beyond  the 
•riginal  inttnt  m  the  legialatase  ia  dedaaad  to 
4ie  an  abuse,  and  an  ahuns  tending  to  the  great 
hmdranoa  and  prejudice  of  her  BHJeity^a 


foralinutad  time  only,  anpnoaath  ihatdH 
men  in  general,  without 
by  law  hable  to  the  duty  or 
au^peet  matter  eCthat 
Andtheasany 
to  pteveW 

wpwnpiiona,  attended  with  a  nlsii^  full  and  ea 
prem  dedamtbtt,  tbnt  aueh  abuaea,  naaaely  the 
extandmg  the  benefit  of  cxamptmnp  b^and 
theintSDtef  the  legisiatwie,  tend  to  the  gvasl 
hindrance  and  peejoSaeef  the  Si  a  snishji,ha- 
phr,  that  the  duty  or  bnsden,  whieh  iathesh- 
ject  of  aH  this  cam  Mridcai^don,  w 


to  the 


And  thw  burden  ia  plainly  an  impiu^a  in  time 


Do  nottheaethinga  inoontaatibW  ticsnppose 
the  expedienoy,  the  neoemity,  and  the  l^ality 
of  an  imprem  in-  general  ?  If  they  dp  not, 
one  muat  entartaitt  an  Ojpinion  of  the  Iqrisla- 
tura  acting  and  speakiDg  m  thia  manner^  which 
it  will  not  M  decant  fiw  me  to  mention  in  this 
pbee. 

For  the  veiy  noliofi  of  an  eEnmption,Nwhen 
granted  by  autnte  to  paitienlarpefsons,  and 
diia  too  by  way  of  encouragamfut,  hnplteth, 

«N*B.  Other  acts  to  the«»like  purpoaa 
which  did  not  occur  to  the  anthoii  when  this 
nigwnent  waa  delivered  are,  1  Annmv^  seas.  l,c. 
ld« s.  9 ^4  Aunsi, c.  SI, s.  8}  18 Guo^ 8, c.  17, 
•.1,  9,  S.  nude  t(l.a.5.  IMdml  Seenlao 
19  €leo.  S,  e.  SO.  Dodaoq.  See  ate  9  O.S, 
c.  16, a.  99  ;  19  6.  S,  c.  SSyC.  1;  99  O.  3,  c. 
41,  a.  17  }  S8  O.  S,c.i6,  a.  1 ;  49  G.  3,  c.  99. 


Which,  fram  the  aotiwiilte  1 
nppearet^  to  me  to  be  grounded  on 
nun  atatute  law ;  in  ether  werda,  open  a  ge- 
neral immtaaavial  mage,  allowed,  nppraved, 
and  recognized  by  many  acta  of  parliament. 

Agninatwhat  I  bavfr^d  it  halh  been  ob- 
jected, that  the  prarotwa  of  prasaing  ia  incan- 
aiatent  with  the  iibaty  of  the  subject,  and  n 
breach  of  Aiaffim  Chaita. 

I  leadily  a&ut, that  an  impeam  ian  luatraint 
upon  the  natural  liberty  of  thcne  who  asn  lie* 
ble  to  it:  but  it  must  bhewise  be  admitted  on 
the  other  band,  that  every  reatraint  4pon  na- 
tnml  libeHyia  not c» nesiine. Hiiyili;  ovnt  all 
iaconaiatant  with  the  nrlnciptenftcwril  liberty. 
And  if  the  reetramt,  be  it  to  whnt  degree  ao- 
evcr,  appearath  tobe-neceasary  tathc  good  aad 
welfan  of  the  whole,  and  to  ha  warranted  by 
atatute*  law,  aa  well  as  iaamemonal  vaage,  it 
cannot  be  compleined  of  otherwte  thaa  as  a 
private  miabbief:  which,  as  I  said  attbebe« 
ginning,  muat,  under  all  govaraaaanta  wimtsa- 
ever,  beaubmittad  to  fur  avajding  n  fwMk  m^ 


A»  to  Magna  Chaita,  it  ia  not  prataadnd  that 
the  practice  of  pvaaslngmnshwraftr  the  pubiie 
af  rvice  ia  oandemned  by  exprsm  wmrin  in  thit 
atatute;  and  if  itbe  watrantsd  by  aemman  and 
statute- law,  it  cannot  be  shewn,  ta  he  itl^ 
b^  any.  contje^uenoea  dnwo  frsm.  Mu|^ 
cTharta;  in  like  manner  aa  pressing  ftc  the 
lluid*aervice  .could  n^  be  d^^ed  ilH^ 
consistent  with  the  principles  of  our  en 
tion,  while  there  weM'tmsporaiy  ntpa  ($b 
were  many  in  the  late  wan  to  wasvnnt  it^ 

Bealdua,we  know  that  ngna  Chnrtn  famh 
been  cxprewly  and  by  naaae  eanflwaad  \fmnmj 

acta  of  parliament,  my  lard  GohenddtM;  Md 
yet  the  practice  of  preaaing  marinera  sliN  caw- 
tiuued  through  all  agea,  and  isna  nteaa^  thsrt  I 
know  of,  once  menliwied  In  any 
as  ill^  or  n  vk>lation  of  the  Gi«a 
In  n  aimiter  easci  1  mean  tlM  MniiriBe  uf 
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pmiinlf  toldieis  ht  fei^igp  wtn'Hmf  there  are 
■tatntei  of  en  eerly  dale,  [1  £.  8,  etet  S.  c.  5 ; 
i5  £•  89  stet.  5.  e.  8.]  which  1  ooooelfe,  were 
iBteiMled  ei^akit;  thdn^h  it  wee  preotMl 
long  efterwenls.  Bot  those  eels  eiteosl  ooly  to 
the  eeie  of  pressinff  for  the  fewl-^crviee,  not  n 
word  do  I  find  in  tbeoD  toodiingtheeee-eerviee. 
One  leiiott  of  the  differenee,  anoag  *othera, 
■MT  be,  that  the  )and-ter?iee  was  thought  to  be 
snmcientfy.  provided  for  in  binary  oaaea  by 
the  miiilaiy  tenures ;  and  estraordiotry  cases, 
eases  of  necessity,  siich  as  that  of  a  foreign  in- 
▼aaion,  were  expressly  excepted.  In  those 
esses,  saith  the  1  E.  8,  ftshall  be  done  aa  in 
times  past ;  wbieh  we  know  was  by  commis- 
sions of  amy ;  whereas  no  competent  provi- 
sion was  mads  by  hnv  for  the  ordinary  scaser 
vice.  There  were  no  naval  services  due  to  the 
crewD,  esccKit  those  ^  the  cinqne  ports  r^^d  a 
very  ^ew  otnets ;  whleh,  all  together,  were  too 
tocongiderabie  to  be  mentioned,  and  here  no  sort 
of  proportion  to  tlie  cooraiOD  exigencies  of  the 
publics  m  time  of  war. 

Baft  there  is  another  objection,  which  de- 
aervcUi  to  be  considered.  It  is,  that  tempo* 
tvy  -mdM  have  from  time  to  time  been  made^ 
aothorisimp  the  preasing  mariMen  for  the  tear 
feeivice  ;  from  whcsfoe  it  is  aigued,  that  ikk 
legUotdre,  which  la  snppftsed  to  do  nothing  in 
vain^  vronld  ndt  havegnrea  those  powen  lor  a 
time,  if  the  king  by  hm  |*erogathre  cooM  liave 
provided  for  Aaierviea  wilbontUhe  aidof  soch 
seanporary  acta* 

llmgendemnnw'holiadtbe  eanof  pablish- 
iflg  lord  chief  jastiee  Hale's  Bistbrv  of  the 
Pleas  of  the  Crown  reftrreth  [1  Vol.  479,  kt 
margin^  to  severs!  temporary  acts  made  in  the 
kte^veen's  tim^iiatboriaing,  as  lieanppoMh, 
the  pressing  of  soldiew  afld  mariners.  I  have 
looked  into  aUthoeeada.  Th^areeoMyfor 
piwsing  aoMieri  and  *  BMrines ;'  not  a  mgl* 
vpoid  that  cenoemetfi  the  ptasiag  if  <  maviacni' 
do  1  flbd^a  any  of  tkem. 

There  vris  indeed  an  act  nsade  m  that  reigii  [«> 
li  ABnsB,o.  Id.lforcompellisfgmltfineMiailome 
•srvioe,  by  mMliods  wUch,  it  Vras  thtto  thdfl|fht, 
the  prerogative  albna  eonM  mft  Warraiit.  To 
that  end  Aaatberinl  aMfi^iinired  jastiMer 
the  peace,  and  other  magistrates  to  causeiprlvy 
psawMs  to  be  asade  from  tkse  to  tilbe  for 
nmrinera,  who,  ba«he  act  ea^himcth  ft»  did  lie 
bid,  withdraw^  and  conceal  Mmerfves,  ami  to 
ddlver  tbbm  when  apprshend^  lo  condndoa 
for  the  wvtoe  of  the  tawwn :  awl  dsnetflNm 
end  otfaifr  officers  vrere,  by  wai'istith  fipom  thfe 
pstratssy  to  make  nrivy  searches  by  niglit, 
were  impewered  to  inter  honses  andiopeh 
idoorain  eammlion  of  eoch  vrarrants,  and  were 
rehired  te  ^ve  an  aceoont  of  their  precied- 
inga  from  tram  to  time  to  the  magistrates  on 
mSh*  and,  tn  earn  of  negligence  or  remissnem 
in  the  premisee,  were  enbfected  to  pecuniary 
munshamttts.  Thw  is  the  eobetaaci  of  the 
ferat  nine semians  «f  thaact;  whkdiieetMns, 
cotttteningin  force  mrty  till  the  first  of  Mareh 
iro^  sireWpnniedfD  tkihrtir  editMna sfthe 
€hiliilai  ai  imnre* 
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But  It  cannel,  I  conceive,  be  inferred  from 
the  new  powers  ^ven  by  this  act,  that  an  im- 
prest by  committion  frcMn  the  crown  or  by  ad- 
miralty-warrants, which  was  practisiyd  at  that 
very  time,  was  illegal.  All  that  can  be  iafer* 
red  ia,  that  the  ormnaiy  methods  tlien  in  tise 
were  foond  iaefiecAial ;  and  therefore  the  legifr* 
latore  Idid,  for  that  time,  recourse  to  an  extra- 
ordinary one,  for  compeUing  into  the  service 
^eoe,  who  coald  not  be  come  at  by  the 
ordinary  methods ;  those,  who,  in  the  lan-^ 
goage  of  the  act,  lay  hid,  withdrew, 
and  concealed  thsmsslves.  And  to  tbetend. 
dvfl  magialntcs  and  civil  officera  are  required 
and  adthorssed  to  do^  what,m  the  judgment  of 
the  legislature,  without  the  aid  of  that  ac^ 
tk^  oenld  not  have  donct  or  at  least  were  not 
conspeUableto  do. 

And  whoever  readeth  and  constdereth  tha 
17th  nnd  18th  sections  of  this  act,  whwh  I 
have  alrsady  cited  to  another  purpose,  will 
hardly  conceive,  that  that  parliament  had  any 
doubts  concerning  the  legslity  of  an  imprem 
by  *the  ordinary  methods  of  law. 

Meed  the  temporary  aoU  of  the  }8th  and 
17th  of  Oar.  1,  [c  6,  gd^  na.l  come  direcdy  ti 
the  point  ThSf  atttkorised  an  itoiprem  by 
adanrelef-warrants  for  a  Iknited  time.  And 
badlemporaty  neU  of  that  kind  been  fretpent^ 
or  hed  the  practicb  ef  presbing  been  diseon^ 
tinned  from  the  time  of  Charles  1,  Holms  trhefi 
revived  Mr  sabaequent  temporary  acts,  I  think 
what  halb  been  aaid  opon  the  foot  itf  antieni 
precsdMitaconId,  after  all,  have  had  very  little 
weight.  For IfMy declare, that antient pre- 
iedekts  akme,  mrita  supported  by  moder* 
pmetioe,  ireigk  very  Utile  with  me  in  ifiiestieiiki 
of  iMe  dhtnres  I  to^^,  in  f  adstfcms  touching 
the  prerogative.  But  are  alt  knaw,  that  thb 
Molice  of  fNcmmg  by  admimlty^warrantb 
bath  continnM,  now,  niar  a  c^ntdry  since  thb 
bxpinflioa  of  tfaoai  nets  of  king  Charim  1,  with- 
ont  one  stdtutsef  tiie  like  kind  to  tfuthorice  it. 

These  aetstf Ifing  Charks  1,  domdeed  sbiw, 
that  the  wiferugatife  of  premin^  mbdnen  into 
tha  pvbim  service  wds  at  that  timb  ^onbled  of. 
And  whoever  coasidereth  the  peculiar  circuii« 
itandm  of  that  ttmie,  when  the  i^rerontive  had 
tn  too  man.y  imtaflcbs  been  Carried  to  great 
IdQgtfai^  nod  trhcn  tha  iitilien  was  at  the  very 
•voLof  a  dva  war  1^  the  Mljbet  <rf  liberty 
and  rteregative,  and  oonsMerath  withal  that  a 
navil  force  unt  in  all  events,  bs  things  then 
alood,  be  provided  ;-^wlMVer,  I  my,  con- 
sideieth  these  tyngs,  Win  tfdt  Wonder,  that  the 
prerogative  of  prosing  miiinens  should,  at 
)hat  vely  oiltieal  time,  he  ctlled  in  question ; 
or  that,  in  order  to  procure  an  imiversal  sab*- 
Bsimion  to  a  jiiMsm«  ndctamry  at  titat  time, 
the  aothorlty  af  pmtitmedt  abooid  be  called  in, 
in  aid  of  thi  prei^tiv^. 

There  was  a  lempetat^  act  made  In  Ihia 
very  aes6h>n  [c.  f8.]  for  pressing  for  the  huid- 
seryioe.  It  reiittiCh  that  a  rmUtoo  was  on 
fbbtte  ivalaad^  and  then  AsilaMb,  timost  m 
the  wofdsof  1  B.  Sw  Mifo^  eked,  That liy  law 
mmuk  It  «ompiluMot»  g!B  out  of  Ms  comrty 
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to  lenre  as  a  soldier,  except  id  cue  of  oeoessity 
of  sudden  comiDg  of  striog^e  eoemies  ioto  the 
kingdom,  or  except  he  was  bouad  thereto  by 
tenure,  (q) 

m      ~         ■      ■     —  ■■■■■■  I  I  11  I 

(q)  1  am  soroewbatsurprised  that  Foster  did 
not  take  more  particular  notice  of  this  statote, 
(which  I  apprehend  to  be  17  Gar.  c.  29/agree. 
ably  to  Scobell).  In  its  progress  it  caused 
mttch  disagreement  between  the  two  Honsesy 
and  bitter  altercation  between  the  king  and 
pariiament.  (8ee  3  New  Pari.  Hist  96&. 
901,  and  also  the  numerooa  entries  respecting 
it  in  the  Jotimals).  Lord  Clarendon  (hook  4, 
▼ol.  1,  p.  3£6,  8vo  edit.)  gives  the  following 
history  of  it : 

**  The  slow  levying  of  men  was  imputed  to 
the  difficulty  of  getting  volunteers;  their  num- 
bers who  had  commisston,  upon  beating  drums, 
rising  very  inconsiderably :  and  there^re,  they 
prepared  a  bill  for  pressing;  which  quidkly 
passed  the  Commons,  and  was  sent  up  to  the 
Lords.  It  cannot  be  supposed,  that  there  could 
be  then  a  scarcity  of  men,  or  that  it  could'  be 
hard,  within  three  months  atler  the  disbanding 
the  northern  army,  to  bring  together  as  many 
men  as  they  had  occasion  to  use:  but  their  busi* 
ness  was  to  get  power,  not  men ;  and  therefoie, 
this  stratagem  was  used,  to  transfer  the  power 
4)f  pressing  men  from  the  king  to  themselves ; 
andlo  get  the  king,  that  lie  might  be  now  able 
to  raise  men  for  lrelanJ(  to  disable  himself 
irom  pressing  upon  any  other  occasion.  For, 
in  the  preamble  of  this  bill  which  they  sent  up 
10  the  Lords  <as  thev  had  done  before,  the  first 
act  for  tonnage  and  poundage)  they  declared^ 
*■  That  the  king  had  in  no  case,  or  upon  any  oo 

*  083100,  but  the  invasion  from  a  foreign  power, 
'  *  authority  to  press  the  free*bom   subject ; 

f  which  could  not  consist  with  the  fieedom  and 
^  liberty  of  his  person.' 

.  **  This  doctnne  was  new  to  the  Lords,  and 
contrary  to  the  usage  and  custom  of  all  times ; 
,and  seemed  to  them  a  great  diminution  of  that 
j^gal  power,  which  was  necessary  for  the  pre- 
.servation  of  his  own  sul^jects,  and  assistance 
of  his  allies;  which  in  many  cases  he  was 
bound  to  yidd.  And  the  attorney  general  took 
the  courage,  <  to  deiure  the  Lords'  (as  he  should 
pflen  have  done  in  other  oases)  <  that  he  might 

*  be  beard,  on  the  king's  behalf,  before  they 
f  consented toaclansesoprejudidal to theking^ 

*  prerogative.'  This  necessary  stop  was  no 
sooner  made,  than  the  Commons  laid  aside  the 
>(ConsideratiQn  of  Ireland;  ordered  their  com- 
mittee to  meet  no  mora  about  that  business ; 
the  levies  which  were  then  making  of  volun- 
teers stood  still ;  and  they  declared,  That  the 
loss  of  Ireland  must  be  imputed  to  the  Lords. 
On  the  other  side  the  Lords  too  well  underr 
stood  that  logic,  to  be  moved  by  it;  and  were 
gather  sensible  of  the  inconvemenoesthey  had 
incurred  by  theur  former  compliance,  than  in- 
iclined  to  repeat  the  same  error. 

^'  In  the  mean  time,  letters  came  tvery  day 
from  Ireland,  passionately  bemoaning  their  ooo- 
^^m  jppt)  qaulti^ato  of  me^.  woiim«  and 
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It  is  worth  obf  erring,  that  no  sndi  dedais- 
tion  saving  the  rights  of  the  subject  is  to  be 
found  in  an^^  of  the  acts  of  this  sasioQ  iw 
pressing  mariners.    And  the  ditfoneot  peDsia; 

children,  who  were  despoiled  of  their  cstatei, 
and  forced  into  this  kingdom  for  want  of  Im«m1, 
spoke  more  lamentably  than  the  lettos.  Id  thii 
strait,  they  knew  not  what  to  do,  for  wbateror 
discourse  they  pleased  themselves  with  ooo* 
corning  the  Lords,  it  was  evident  the  ftolt 
would  lie  at  their  own  doora;  besides  that,  hii 
majesty  might  make  use  of  that  occasioo,  fa> 
take  the  whole  business  out  of  their  haoda,  aad 
manage  it  himself  by  his  ooimctl :  which  would 
both  lessen  their  reputation  and  interest,  and 
indeed  defeat  much  of  what  they  had  pco- 
jected. 

*<  Jlereupon,  Mr.  Saint  John,  tiie  kin^f'i  «- 
licifcor  (a  man  that  might  be  trusted  lo  any 
com|iany)  went  privately  to  his  loajeaty ;  loil 
seemed  to  him  much  troubled  at  the  iatcmp- 
tion  given  by  the  Commons ;  and  to  graot,  that 
this  preamble  was  unreasonable,  and  oagiit  to 
be  insisted  against  by  the  Lords,  on  the  bebalf  of 
his  majesty's  prerogaiive:  however,  be  told 
him,  since  he  thous[ht  it  impossible  to  rectify 
the  Commons  in  their  anderstandings,  it  «oold 
be  a  great  blessing  to  his  m!9esty,'ifheoodd 
offer  an  expedient  to  remove  that  rob,  which 
must  prove  fatal  to  Ireland  in  a  short  time; 
and  might  gvoir  to  aoch  a  disunion  between 
the  tw6  Houses,  as  might  mnefa  sM 
the  happmeM  of  this  kingdom  ;  and  uodoubt- 
edly,  could  not  but  hawe  a  very  popolar  isfla- 
enoe  upon  both,  when  both  sides  woqM  be 
forwarder  to  acknowledge  .his  majesty's  great 
wisdom  and  piety»  than  they  oooU  be  now 
made  to  retract  any  thing  that  was  errooeousin 
themselves ;  and  then  advised  him  to  oooie  to 
the  Houses ;  and  to  express  his  priooeljr  n« 
for  the  relief  of  Ireland ;  and  takug  ootiea  of 
the  bill  for  pressing,  depnding  with  the  todi, 
and  the  dispute  ruaed  concerning  thst  ssdot 
and  undoubted  prerogative,  to  avwt  fardicr  de- 
bate, to  offer  that  the  bill  aboohl  psaa  with  a 
$dk)o  jure,  both  for  the  kmg  and  people, 
leaving  such  debates  to  n  time  tiat  might  better 
bear  it. 

<<  Which  advioe  his  inaiesty  foflcwedj 
and  commg  to  the  House  aaid  the  very  woni 
he  had  proposed  to  him.  Bat  new  their  boa- 
nesa  was  done ;  (which  tmly ,  1  think,  i^.<^ 
way  could  have  been  compassed)  ths  diiwHi 
Lords  and  Commons. presently  unite  dieoh 
selves  in  a  petition  to  the  king ;  acknowMgii^ 
his  royal  fovour  and  prelection  to  be  a  grm 
blessing  and  security  to  them,  for  the  ^J^^ 
and  preserving  all  those  private  and  public  vm* 
ties  and  privil^ipes  which  belong  unto  then  [^ 
whensoever  any  of  those  liberties  or  privu^l"* 
were  invaded,  they  were  hound  with  boflul^ 
and  confidence  to  resort  to  his  princely  jgg*^ 
redress  and  satiaHaction,  because  the  i^b^  9» 
privileges  of  parliament  were  the  l"*^*^!!! 
inheritance,  not  only  of  ^beeaselvcskai^  f^ 
whole  kingdom,  wherem  eveiy  epftnC  w*  ■^ 
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•f  these  fldi,  made  in  the  sanMsemoB,  anil 
toecbing  cases  of  so  similar  a  natuTe,  strontf  Ijr 
intimatetb,  that  the  point  was  not,  eten  at  that 
critical  time,  thooght  equally  clw  in  the  one 

jeols  was  interested.  That  among  the  pri?i- 
leges  of  pariiament,  it  was  their  ancient  and 
undoubted  ri^ht,  that  hu  majesty  ought  toot  to 
take  notice  oi  any  matter  in  agitalioli  and  debate 
in  either  House  of  Parliament,  but  by  their  in- 
formation and  agreement,  and  that  his  mijesty 
ought  not  to  propound  any  ooudition,  profision 
er  limitation  to  any  ImU  or  act  in  deinite  or  pre- 
paration in  either  Houseof  Parliament,  or  to 
declare  his  consent  or  dissent,  his  approbatioD 
•r  dislike  of  the  same,  before  it  be  presented  to 
him  in  due  course  of  parliament  They  de- 
dared  that  all  those  privileges  had  been  lately 
broken  to  their  great  sorrow  and  grief,  in  that 
speech  which  his  majesty  had  made  to  them, 
yrherein  he  took  notice  of  a  bill  for  pressing  of 
soldiers  not  yet  agreed  upon,  and  ofibred  a 
sahojure  and  provisioDal  clause  to  be  added  to 
it  before  it  was  presented  to  him,  and  therefore 
Ihey  besought  him  by  his  regal  power  to  pre- 
Uct  them  in  those  and  the  other  privileges  of 
his  high  court  of  parliament,  aod  that  he  would 
not  for  the  time  to  come  break  or  intsrmpt  them, 
and  that  for  the  reparation  of  them  in  that  their 
grievance  and  complamt,  he  would  declare  and 
make  known  the  name  of  such  person  by  whoae 
misinformation  and  evil  tennsel  his  miyesty 
was  induced  to  the  same,  that  he  might  re- 
ceive condign  punishment.  And  this  they  did 
desire,  and  as  his  ipreatest  and  most  faitfaful 
council  did -advise  his  majesty  to  perform  as  a 

Seat  advantage  to  him,  by  procuruuf  aod  eon- 
ming  a  confidence  and  unity  betwixt  his  ma- 
jesty and  his  people,"  &c. 

•*  And  bavmg  delivered  this  petition,  they 
no  more  considered  Ireland  till  this  manifest 
breach  should  be  repured,  which  they  resolved 
uothmg  should  do  but  the  passing  the  bill ;  and 
therefore  w  hen  the  king  offered,  by  a  message 
sent  by  the  earl  of  Essex,  <  That  he  wouM  take 
*■  care,  by  commissions  which  he  would  grant, 

<  that  10,000  English  volunteers  should  be 
«  speedily  raised,  for  the  service  of  Irehmd,  if 
•  the  Houses  wouM  declare  that  they  would 

<  pay  them  ^'  the  overture  was  wholly  re- 
jected: they  neilber  being  willing  that  such  a 
body  of  men  should  be  raised  by  the  king's  di- 
rection (u^hlch  would  probably  be  more  at  his 
devotion  than  they  desired)  nor  in  any  other 
wajr  than  they  proposed :  and  so  in  the  end 
(atier  other  ill  aocklents  intervening,  which 
will  be  remembered  in  order)  be  was  eom^ 
polled  to  pass  the  bill  couoeming  presbmg  which 
they  had  prepared.'* 

To  this  Uil  on  February  14,  1641-9,  the 
royal  sssent  was  given  by  lord  keeper  Littleton, 
who  on  the  occasion  used  these  expressions, 
**  in  which  bill  there  is  contained  a  clause 
tending  much  to  the  security  of  the  persons 
«f  ihe  subjects  of  this  kingvfem,  in  decbiring 
thai  bjr  the  kw  no  man  ought  to  beimpiessed, 
nor  olher^ajfs  oompdM  tggo  out  of  his  ooun- 


case  as  in  the  other.    The  same  ohservatiou 

oocurretb  with  res^rd  to  the  different  penning 

.of  all  the  acts  of  the  late  qneeu  for  pressing 

soldiers  and  maripes,  and  of  that  for  pressing 

try  to  serveas  a  soldier  without  his  own  particu- 
lar assent,  and  by  commonconseot  of  parliament 
wherein  be  is  involved,  unless  it  be  upon  ne- 
cemity  of  the  sudden  comug  in  of  strange 
enemies  into  the  land,  as  heretofore  it  was  or- 
dained by  a  statute  made  in  the  first  year  of  the 
reign  of  the  noble  king  Edward  3,  or  thai  he 
be  thereunto  obliged  by  tenure,  the  conlfary 
whereof  h&th  be«i  practised  many  ages  vU 
faetU*  See  the  New  Pari.  Hist.  vol.  S,  pp. 
1087, 1088 ;  and  also  p.  1368,  iVra. 

It  may  be  not  improper  to  mention  that 
lord  Clarendon  in  many  passages  of  his  History 
represents  the. said  lord  keeper  LKtleton  as 
being  a  man  of  roost  eminent  knowMffe  of  the 
law.  1  select  for  insertion  here  the  foUowing 
extract/boMose  the  noble  writer's  praise  is  qua* 
Itfied  by  more  nnfavourable  expressions  than  he 
in  any  other  pfaice  (so  for  as  I  recollect)  ap- 
plies to  the  conduct  of  the  Lord  Ke^|>er. 

<'  The  king  was  very  much  unsatisfied  with 
the  iwi  keeper  Litttetoo ;  who  did  not  ap- 
pear so  userul  for  his  service  as  he  ex* 
peoted,  and,  from  the  time  of  the  aocusiog 
the  members,  had  lost  all  his  vigottri  and  in- 
stead of  making  any  oppositions  to  any  of  their 
extravagant  dmtes,  he  bad  silently  sofiered  aU 
things  to  be  carried ;  and  bad  uot  only  de- 
cline th6  performhig  the  office  the  king  had 
enjohied  him,  with  reforence  to  the  earb  of 
Essex  and  Holland  (before  mentmned)  but  very 
much  complied  with,  and  courted  that  party  of 
both  Houses,  which  frequently  resorted  to  him  ; 
and  of  late  in  a  question,  which  bad  been  put 
in  the  House  of  Peers,  in  the  point  of  the  mi- 
litia, he  had  given  his  vole  both  against  th» 
king  and  the  law,  to  the  infinite  oflfence  and 
scandal  of  all  those  who  adhered  to  the  king. 

••  He  was  a  man  of  great  repntation  in  the 
profession  of  the  kw$  for  learning,  and  all 
otlier  advantages,  which  attend  the  most  emi- 
nent men ;  he  was  of  a  very  good  extraction 
in  Shropshire,  and  inherited  a  fiur  fortune,  and 
inheritance  from  his  father ;  he  was  a  hand- 
some, «Dd  a  pre^  man,  of  a  yery  gneeftil 
presence,  and  notorious  for  courage,  which,  19 
his  youth,  be  ha4  manifisted  wi9i  his  sword; 
he  had  taken  great  paras  in  the  hardest,  and 
mostknotty  part  of  the  law,  as  well  asthat  whkh 
was  more  customary,  and  was  not  only  yery 
ready  and  expert  in  the  books,  but  exceedingly 
versed  in  records,  m  studying  and  examuung 
whereof,  he  had  kept  Mr.  Sdden  company^ 
vrith  Whom  he  had  great  fnendship,  and  who 
had  much  assisted  him ;  so  that  be  was  looked 
upon  the  best  antiquary  of  the  profession,  who 
gave  hhnself  up  to  practice ;  and,  upon  the 
mere  strength  of  his  own  abilities,  he  had 
raised  hiasself  into  the  first  rank  of  the  pno 
tisen  in  the  common  kw  courts,  and  wto 
chosen  Recorder  of  London  before  he  was 
called  to  the  bench,  and  grew  preMpUy  inlQtbn 
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nMrincn;  the  feniier  deckm,  that  H  wn 
oetHury  at  tbak  time  of  war  tbat  MMicrt.and 
raartBca  shooM  be  raised  hj  the  methods  pre* 
aeribed  in  the  aets,  *  b j  ceiaroon  cooaent  and 
^  gitttt  ia  parliaaieBt.*  These  ere  theworde 
of  the  acts,  aad  they  are  the  very  words  made 
use  of  to  the  inne  pofpose  in  the  85th  E.  9, 
ah«ady  oited.  The  Hitter,  wHhoatanf  aooh 
deeiaratioD,  barely  impoipereth  aad  reqoireth 


higfaSstpracaiee  la  ait  the  other  ooarts,  as  well 
as  theae  dT  the  law.  When  the  king  looked 
mora  narrowlv  into  bis  boriDesa,  and  found 
that  he  shoold  have  mnch  to  do  In  West- 
mioster*hall,  he  removed  aiv  old,  useless,  ttti* 
terete  persooy  who  had  .been  put  into  Chat  office 
by  the  favoar  of  the  ilohe  ef  Backingtiam,  and 
made  Littleton  his  eolicitor  general^  mnch  to 
bb  hoDoar^but  not  to  his  profit ;  the  obli|(atioB 
of  atteddasnoe  upon  tbat  office,  depriving  him  of 
mmsh  heaelil  he  used  to  ae^re  by  his  pmctioa, 
befme  hehad  that  relaliott.  Upon  the  death  of 
■sy  lord  CToventry,  Fmch  beinff  made  keeper, 
he  waa  asade  <iliief  justice  of  the  OomoKNi 
PIms,  then  the  best  office  of  the  law,  and  that 
which  h^  waa  want  te  my,  in  his  highest  am- 
bMaii,  in  hia  own  private  wiibeS)  he  bad  medt 
dSMied;  aad  it  wsb  mdeed  the  spheve  In  which 
be  BBoesd  mMt  gmcefoUy,  aad  wilh  moat  ad* 
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eantaga,  bwqr  a  noaster  of  all  that4eaming  and 
booiwledgvv  which  that  pbuie  Nqaifed,  and  an 
taeellcM  judge,  ef  mat  gravity,*aiid  above  aH 
■napideii  of  cormplleu^** 

Bcaldrtbe  statma  17  Car.  c.  d9,  and  tbeou* 
meroua  other  eels  which  gave  auihority  for 
impraitmg  orpressnig,  doHag  fiasited  periods^ 
etmr  parfiameetary  proceedings  conoected 
with  the  antler  were  badinthoae  timw. 

Thus  Mr.  Pym,  in  bis  speech  eo  Nov.  ftb 
IM)^  (four  days  aAsr  the  meeting  of  kng 
ChailH  the  flrat^  Uog  Pirhamen^  eoMaliiv 
ft  a«mawry  of  the  mSional  «i4evandM,  aAer 
kymg  down  that  *«  mUilafy  cGaigca  euglit  wet 
ta  be  Isid  wpon  the  people  by  wamnt  i^the 
fchig's  hand,  nor  by  letters  ef  ibe  council  tsUe, 
Mr  by  erder  of  the  birds  Keolsnanta  ef  tmm- 
tiea,iiortbcbrdep«tM8,>*  preeeeda,  ««Thefin( 
pailiciilar  braugM  iwioataiwas  the  mnslsr 
mastePi  wi^ea,  wbiA  being  hot  Ihr  sosaH 
wmgeuemHydigestodytet  in  thekstpar- 
it  waa  designed  to  be  icmediad:  bat 
fdlews  prammg  of  men  meamit  thcw 
%illH  arte  ibid  otbersi'^ 

drtiMi  days  sAarwamb  lord  Digby,  vaeas* 
bar  Ibr  Donetshbre,  (See  bis  Case,  vol.  4» 
^  18^,  by  the  mianbtoavs  derim  ef  ha  «m. 
aitoeaiB  complained  of  ftal.  ml.)  ^  the  aaany 
'  Ma  ift  pnisi^g  of  aoidiem,  and 
ftisa  cadoenMng  the  aaase.*^  fie 
eappcfted  by  sir  John  ColspCppei,  aseaajbar 
ibr  ILaati  who  aaM,  ^«  Last  aomaasr  was  tweive* 
mobtb,  ft  tUsoaand  of  em*  best  anna  were  taken 
fhsift  «be  ownai,  aad  cent  into  Scotbiad.  ^e 
campuheiy  way  waa  this,  •  if  yoo  wMnot  aend 

CsirmB,vcia  shall  go  yoamelves."'  fieatbe 
Phrl.  Biat  vel.  S,  pp.  «4t.  05S.  055. 
Ineaftcfthe  Maiascaftcannigtbetaalitfo, 

1 


tegistrates  aad  other  peace  offiisen  la  aiaba 
searoh  lor  aad  apprehend  mariners,  who  then 
lay  hid,  withdrew,  and  concealed  tbemeelvcs, 
and  to  send  them  into  the  service. 

Lord  Chief  Justice' Hale,  in  his  History  of 
the  Pleas  of  the  Crown,' ^1  Vol.  678,1  speakisg 
of  the  legality  of  pressing,  whieb  ne  iodeed 
seeoMth  to  doubt  of,  (r)  saith,  «  He  that  leaks 
*■  open  the  ads  enabling  pressing  ef  onidisra 


Whitekwke  said,  «<  By  ear  law  as  dedarad  fay 
the  Stat  1  Edw.  8,  and  by  divem  sobaaqotai 
statntm,  the  hing  can  compel  no  man  to^  eat 
ef  his  country,  hot  upon  the  aoddan  «0BMBg 
ef  atriinsfe  enemies  into  the  realm ;  and  bow 
many  of  our  pariiament  roUs  do  reioofd,  that 
the  kiag  adviaed  with  his  pariiaaMnt  about  his 
fiyreign  wars,  and  could  net  nddeitabe;tbam 
without  the  advice  and  supplies  of  the  paili^ 
mentP 

•<  All  the  power  of  the  militia  v  ezeidsed 
either  la  CMBceordefSmoe;  deieuoe  is  eidier 
agidast  the  invaaion  ef  eneaM  firam  abimd, 
or  against  iasorrectiens  nt'lienne. 

<*  Against  iosomctiena  at  borne,  the  abcriff 
ef  every  county  bath  the  fower  of  the  miMia 
in  htm,  aod  if  be  be  negligent  to  anppram  Ibem 
with  the  poMe  cesiilaHb  be  is  fiaabia  Ibr  it. 
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be  forward  to  give  bia 
he  Mtdewced  to  mice  fbresa,  wImd  evmy 
maa  win  be  rready  todefeml  himeeU;  aad  to  fight 
pro  Mrk  €tJoei$. 

**Aa  te  eflboiive  war  against  a  ibragncne* 
my,  if  the  bidfl^  wiU  mabe  U  of  himself,  be 
mast  of  bianeH  nay  biseitoy,  which  Ids  cfwtt 
reeenSM  will  basaly  aibid»  oar  can  be  coaspei 
any  ef  Ina  sidi^Mts  to  serve  Inn  in  tbcaa  waaa  ; 
none  can  by  law  be  prsamd  to  serve  in  tbat  vrar 
but  by  act  ef  parhaaMut*'  t9ea  ft  New  Ftal 
Hist  1079,  Kmo. 

(VI  A  laigcr  report  ef  what  bird  Hakaaya* 
aaay  ceaot  unacceptable;  ••  Tbeeompnisiaa  of 
men  togo  beyond  or  npoB  the  sea,  or  oliierwMa 
imprisaniag  of  tliem,  or  compelling  aseft  to 
toke  prest  cBoney  or  eiherwue  to  Imprimft 
them, bsib  been,  I  conlbm,  apmctfce  loggia 
uae;  iww  fcr  it  ia  justifiable  oraol,tba  backs 
tbatbave  trealedofitareto  be conanhed, awfe 
the  ailfuaMnt  of  Calvbi'a  Case,  7  Co.  Rep.  7. 
b.  (See  in  this  Cellectioa,  vol.  9,  pp.  619,  el 
teq,)  He  that  reada  the  coomieat  of  my 
lerdf  Cdoe  upen  Confirmatio  Chartar",  cap.  5^ 
and  his  observatiooa  and  condnsious  there  opoft 
the  ataltitm ef  1  £.  S, cap.  5,andr;  18B.3» 
cap.  T;  fi5B.S,can,  8;4H.  4|Cap.  IdvMay 
rcaeanabiy  thaik  be  varied  bia  aptoion," 
[Hem  had  Hale's  editor,  Emlyn,  wil8a»  •!■ 
Calvin's  case  he  was  of  opiaian,  tbat  Iba  aal^ 
jeca  id  bcuttd  to  aerve  the  king  m  bb  warn  both 
within  and  wititout  the  tedm ;  and  in  Ida  eaaa« 
meat  upon  Cenfimmtio  Charter*!  cap.  f»  fi  b- 
stit.  698,  he  says,  thai  the  atatntea  aba'tamatt  ■ 
tioned  (which  provide  that  acne  shall  be  cms- 
peUed  to  go  to  the  kng'a  war  out  i|f  bis  aiuas 
eicept  incase  of  nacemi^,  acrdbaiba 
atnuMdtofiad  manefaiflto«fl^^ 
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*•  MdrOMrUcvi  ^  ftidgii  tffvle*  «pon  or  b*-* 
«  yood  the^ieiiy  dmmIv  17  Cw.  1|  e.  IS,  S6, 
<S9.^  nty  tliikk  lihat  tlMM  tunc*  onde 
«>Miii«  doebt  of  it.  Bat  of  this,'  taitli  bo^ 
<  I  dolifer  B^opwmw' 

That  lotrnedmaiif  700  leo^  carritth  Uie  io- 
fflpmoo  firooi  tbofo  tmafotmy  odono  farther 
tiMh  to  rander  the  tnaltor  doobtfhl :  and  so  he 


■j^  ^ 


■i<*   H 


Ui  *ii 


mt^mi^m' 


«*>i4« 


i«» 


of  paffliaoMDt)  were  bnt  doebuntioM  of  the  an- 
eitfttlaw  of  Eagtaod.  And  agaio  in  his  oobh 
meat  on- Jiagna  Chartn,  cap,  99b  ^  lotdtale 
47,  ho  faya,  that' the  kini^  oannot  send  any 
anlMaot  agaioat  hi^  wfll  10  aerre  him  out  of  the 
leanD,  not  even  ihto  Ireland,  for  then  under 

Celeaoo  of  aetfiae  ho  aalKht  aend  bim  into 
mabmcnt*]  «« And  be  diat  looks  upon  the 
AeteoQabling  preanog  of  soldlecs  and  mariners 
for  foreign  serrice  or  beyond  tbose^iy  naanely, 
17  Car*  1,  oap.  13,  S5,  S6,  may  think  that 
tboietlmeamndeeone  doubt  of  h."  ['Orra« 
ther  were  dfar  that  it  conld  not'  be  legaNjr 
done  without  &•  special  act  of  parliament  for 
Ikm  patfose;  thwiiko  may  boargned  fVem 
some  other  temporary  statutes  eDactedsiooe 
Mt  aatboi^s  tim^  for  autborisiog  the  psessing 
of  soldien  and  marineiay  via.  3  ft-aAna^d.  19 ; 
3^4  Ann,  cap.  11  9  4  Ann,  cap«  19  »  5(Ami, 
cap.  15;  6  Ana,  cap.  10,  &e.  A:e.*  Bmlya.l 
«•  But  of  thto  matter,  I  delirer-  no  opintoov^ 
(*The  leasott'  why  our  aatb^  deoKues  deli- 
eeringaay  opinioD  was,  because  h»  did  not 
eoneur  with  the  then  prerailing  praetioe,  a 
practice  which  seems  repngnaat  to>the  liberties 
of  an  Englishman,  aud  irraconcileable  to  ^he 
est^ished  rules  of  law,  via.  that  a  man  with- 
out any  offence  by  him  comnntted,  or  any  law 
to  authorise  it,  should  be  hurried  away  like  a 
crimuMl  A(om  his  friendaand  family,  and  car- 
ried by  Ibree  inlo  a  remote  and  dangerous  ser- 
vice.'   Bmlyn]. 

Bdilyn  slightly  mealions  the  snijeetin  the 
PMlhee  to  his  edition  of  ^e  State  Trials.  See 
jtlufol.  1,  p.xxvii. 

Mr.  Harfiraye  possesses  in  MS.  ao  unfinisbed 
trealise>  of  lord.  Bale  (Incepts  de  Judbus  Co- 
roQ«i),  in  which  the  extent  of  the  rigbt  of  the 
crown  to  xh^  qompulsive  service  of  the  subject 
is  examined.  Untortuoately  the  MS.  is  In  some 
pbM^ea  torn.  Mr.  Hargrave  also  possesses  a. 
treatise  (j^ranscribed  from  the  Black  Book  of 
the  AdmiraUy)  ma}n|aiQiog,  the  riq^hi  of  im  - 
pressii^.  But'  he  do^  not  speak  of  it  as  being 
e^ecutS  with  very  great  abilMy . 


**  The  chspteia  are  misnumbered^  they  are 
5,99,9C;    raeler. 

t  know  net  upon  what-  investigation  Mr. 
justice  Foster  niakes  this  oorreetion  of  lord* 
male's  aambere.  In  Seobdl's  Acts  and  Ordi^ 
Dances,  the  three  statutes  wbioh  it  may  aeem 
that- my  toid  Rule  means,  appear  to  be  16  and 
17  Car.  cap.  5,  cap.  SO,  cap.  33.  They  are 
DOmbMsl,  19,  33,  in  the  second  pert  of  the 
roll  of  the  year  io  Chancery,  from  which  Mr. 
Temlms  has  flavoured  me  with  a  trauscript  af 
them :  Scibell  does  not  give  rtMm  at  laige. 


Isavath  ilfs^  But  had  ha  Utadlo  ssa  the 
pffaoHoe  of  premiog  BMrinera  centfanaaaara 
oenlury  longer,  and  especially  had  hessea  thia 
practice  treiOed  by  the^legislature  in  tha  man^ 
aer  the  acts  made  since  the  Revelation  tseat  §1^ 
I  thiak  what  was  tlien  but  matter'  of  doabi 
would  have  now  appeared  to  him  m.a  diibnat; 
Uirht.  1  confess  it  doth  so  to  um.  Fee  riglua 
or  every  kind,  which  "stand  upoo  the  foot  off 
usBips,  gradually  receive  new  strength  in  poiar 
of  fight  and  evidence  ftwn  the  contioaanca  of 
tliat  usage;  as  it  implielh  the  tacit  coassat  and 
approbaiwn  of  every  saocessive  age,  in  wbicli 
the  usage  hath  prevailed.  But  when  the  pre** 
rogative  hath  not  only  this  tacit  approbation  of 
all  ages,  the  present  aa  well  as  theifanaar  oU 
its  side,  but  is  reeogniaed,  or  evidently  pfesaa* 
posed,  by  many  acts  ef  parKameat,  an  in  tow 
present  caae  I  think  it  iis  f  maaa  legal,  dyw 
tion  that  can  be  made  to  it. 

I  make  ao  apelegy  fbr  the  lengtk  of  aiy  ar- 
gameat,  beeausa  i'hope  thafanporlauoe  of  thv 
qoeation  will  be  thought  a  sufficient  eaause  Ihr 
mein  tharNspeet.  Perit  isnomofanorlesn 
than,  whether  the  only  effedaal  method  yer 
found  oat  fbr  manning-  oar  navy  in  time  of 
was,  for  raisfflgtbawamber  of  aMiriBers>wMab 
the  legislature  Atm  time  to  time  deelasa  t»  bw 
necessary  fbr  defbodieg  our  coaat  and  pssteeS 
ingour  trade^-^whethev  this  method  be  legal 
or  not.  This  I  say  is  the  questMo.  Audi 
therafbre  1  could  hot  mtisfy  mjrself  without  ea* 
tering  as  far  into  the  merits  of  it  as  1  could. 

And  I  have  delivered  my  opinion  upon  it 
without  any  reserve^ 


N.B.  Theauthorktas  lor' promiag marmeia 
for  the  paUio  service^  to  be  wand  ia  Rymar'a 
Fmdera,  ara  so  numetaus,  that,  the  learned 
author  purposely  left  many  of  them  uneited  by* 
him.  T6  some  of  those  in  the  veigos  of 
Richard  3,  Henry  5,  fkmay  6^,  and  Edi^ard  4» 
I  have  referred  in  the  margm  of  his  ai^nmeati* 
But  as  amoagst  the  commissions  and  maa-^ 
datory  writs  cited  hi  pages  163  and  163,  ha 
hatli  given  none  which  were  issued  in  the 
reign  of  Henry  4, 1  think  it  not  improper  to 
take  particular  notice  in  this  place  of  two  com'?, 
missions  granted  in  that  king's  reign.  The} 
first  of  them  was  issued  in  the  13th  year  of  bis 
r^gn  ;  and  beiag  a  •  remarkably  strong  ati-^ 
thority  for  the  practice,  it  deserves  to  be  herw 
transcribed*  It  is  in  the-  fbHowiog'  forln.  [f^ 
•Bym.  700.1 

«•  Rex  dileetostbi  Roberto  Spdlo  we  servieati' 
sue  ad  arms,  sahitem.^ 


.*M«i 


(»)  in 'later  times  atlem|its  have  been  mada 
toafaiolisb  or  diminish  the  practice  of  impress*" 
ing  mariners.  In- 1749  was  proposed  to  tbii' 
House  of  Commons  a  bill  for  such  purposesi 
but  of  that  hilt  the  prsfeuKd  object,  and  as 
it  seems  the  real  motive,  was  not  to  allevHrtia- 
the banlships suffia^by  sailors^  buttoftevent 
thedistrem  which  it  wasaUegedwus  caused  to*' 
traden  by  impressmg  their  marincts • 
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«« Seifti  qnod  ascil^iiavjtniistef  tun  ad  OOiiie* 
•t  nn^ulas  na^es,  liai^gtas,  ei  buliDgvas,  ac 
alia  vasaportagii  trigiota>  doliorum  ei  otUrm,  in 
^ttibuBCimique  porlabus  et  locia  n^ni/nofllri 
ABglnt  ioveniri  poteruDt,  quam  ad  tol  magistroa 
d  fluarinarioa,  qnot  pro  guberoatioDe  navium, 
Vanfearam,  baito^erarum  et  ▼aaorum  prs- 
dktorttm  oecesaani  fuerint,  infra  libertatea  ei 
cxtrat  prodenariis  noalria  pronapte  et  ration- 
abiliter  adTendia,  areataoduin  et  capieodoiD,  ei 
tuque  pertom  cif  itatis  Dostree  Londonisy 

'*  Ad  proficiaeenduDD  nobisoum  in  propria 
pefaona  Doaira  ia  prseaenli  viagio  noairo  versoa 
partea  iraDamariiiaa, 

**  Dud  facieDdoan, 

*«  £i  ad  omnea  illoa  qaoa  in  bae  parte  eon* 
tiarioa  iareneria  aeu  rebellea  areataoduoa  et 
capieoduoi,  et  prisoDia  noatria  fDaocipaadom, 
ia  eiadem  moraiuroa  ^ouaqoe  pro  eorQm  de- 
liberatioDe  aliter  dazenmiia  ordinanduni ; 

**  Et  idea  libi  pracipiioaa  quod  droa  pne- 
aiiaaa  diUnoter  iatendaa^  ac.  ea  fadaa  et  eze- 
quarta  ia  rocoia  proHiieta : 
.  «*  DamnB  autem  univertia  et  aingulia  viei&- 
oamitibus,  majodbua,  ballivia,  oonatabulariia, 
Diiniatria,  poaaeaaotibua,  magiatria  et  mariQania 
nafiniBy  bargearuiOt  ei  baliDgeaarum,  et  alioruBA 
vaaorum  quorumcuniqaey  ac  alua  fidelibua  et 
aobditia  noatria,  tam  infra  libertatea  qnam  extra, 
aenore  prteaentium«  firmiter  in  mandatia*  qood 
tttM  in  executione  praemiaaorum  pareant,  obe- 
diant,  et  intendaoi*  pront  deoet. 

«*  la  ciyaa,  &g. 

«<  Teate  Rege  apud  Weatmonasteriuoi  Tertb 
die  Septembria. 

*•  Per  ipsnoD  regero." 

By  the  otber»  wbicb  iaaued  m  the  ISth  year 
of  tne  aame  reign,  ^8  Rym.  730.)  John  Drax, 
a  aeijeanl  at  arina^  la  impowered,  by  bimaelf 
and  bia  deputiea,  to  arreai  and  take  up  one 
Imndred  caarinera  in  the  county  of  Suffolk, 
<me  hundied  in  the  county  of  Kent,  and  thirty 
ifk  the  county  of  Eaaex.  And  all  aberiffa, 
na^ora  and  other  oificera  are  required  to  be 
aaauting  to  him  in  that  aerrice.     Dodaon, 


The  following  collection  of  modern  dicta  and 
dectaiona  concerning  Impreasment,  may  per- 
bapa  not  improperly  be  aubjoined  to  this  case : 

In  tbe  Caae  of  Rex  v.  Tubbs,  Cowp.  513, 
lord  Manafield  aaid,  *<The  power  of  preaaing 
la  founded  upon  immemorial  uaage  altowed  for 
agea.  If  it  be  not  ao  founded  pnd  allowed  for 
agea  it  can  have  no  ground  to  atand  upon,  nor 
can  it  be  Tindicatod  or  justified  by  any  reason 
but  the  aafiety  of  the  atate«  And  the  practice 
is  deduced  from  thai  trite  maxim  of  tbe  con. 
atJiational  law  of  England  <  that  private  mis* 
chief  had  better  be  aubimtted  to  than  that  pub- 
lic detriment  and  incouTenience  ahould  enaue.' 
To  be  aore  there  are  iaatancea  where  private 
men  must  give  way  to  the  public  goad.  In 
every  caae  of  preaaing,  every  man  must  be 
▼ery  aorry  for  tbe  act  and  for  the  neceaaity 
which  givep  rise  to  it.    It  ought  iberdbre  la 


be  eawcised  wMi  Ihegraatwi  modeKtian,  aad 
only  upon  the  most  cogent  neoaoaity." 

in  the  Caae  of  J.  Fox,  Ptech.  M  Geo.r3, 
5  Term  Rep.  276,  it  waa  decided,  that  a  aea* 
faring  man  aerving  the  office  of  baadborougfa/ 
waa  not  thereby  exempted  from  being  im- 
preaaed,  and  in  thai  caae  lard  Kenvoa  aaid, 
**  The  right  of  preaaing  is  founded  on  the 
common -law,  and  exteada  to  all  peraona  exer- 
ciaing  aimilar  employmenta  with  the  defen- 
dant'a,"  [meaning,  as  it  appaara,  by  *  the  de- 
fendant,' the  party  impraaaed] ;  **  any  exemp* 
tiona  therefore  which  auch  persona  may  datm, 
mnat  depend  upon  the  poritive  nroviaiaoa  of 
atatutes  ;'*  and  BuUer,  Joat.  added,  *'  I  be- 
lieve tbe  only  excepted  case  in  the  hooka  which 
doea  not  reat  on  the  atatute  law,  ia  thai  of  a 
ferrymaUf'wbo,  it  ia  aaid  in  one  old  caae,  is  ex* 
empted  frpm  beiaff  impraaaed." 

In  the  Caae  of  Diydon,  Mich.  34  Geo.  3, 
5  Term  Rep.  417>  iiappeamto  have  been  held, 
that  the  atat.  6  &  7  W.  3,  c.  18,  §  19»  waa  atiil 
in  Ibrce,  which  aeema  to  have  be^  doubled  on> 
a  former  day  in  the  caae  of  one  Atkinson,  cited 
in  a  Nate  to  Drydon*a  Caae. 

In  the  Caae  of  Gallile  or  Gallery,  Trio.  38 
Geo.  3,  7  Term  Rep.  673,  it  waa  held,  thai  tlie 
atat.  6  &  7  W.  3,  c.  18,  §  19,  waa  aot  in  force. 

In  the  Case  of  the  King  and  Edwarda,  Trin. 
38  Geo.  3, 7  Term  Rep.  745,  tbough  the  Court 
held  in  conANrmity  to  a  former  C^ae  (Rex  v. 
Reynolda,  6  Term  Rep.  497),  thai  tbe  master 
of  an  impresaed  apprentice  was  not  entitled  to 
a  Habeas  Corpua  to  bring  biro  up  in  order  to  kis 
discharge,  but  that  tlie  application  for  the^writ 
muat  be  made  by  the  apprentice  himaelf ;  yat 
it  ia  aaid  that  the  Court  noticed,  "  thai  the 
Lord  Chief  Justice  had  the  power  under  an  old 
atatute,  paaaed  in  the  reign  of  Henry  the.8t|i, 
[nh  or  8tb.  See  1  fium'a Juat.  p.  335,  Slaied.} 
of  granting  warrauta  for  tbe  porposa  of  brings 
ing  up  apprenticea  in  tfaia  aitnatioa,  aad  thai 
lord  Uanraeld  had  froquently  exeroiaad  thai 
power.  And  lord  Kenyon  added;  that  though 
the  Court  would  make  the  rule  abaolute  to 
quash  the  writ  of  Habeaa  Corpus,  he  aliould 
issue  his  warrant  to  bring  Gabriel  fthe  ap- 
prentice] before  him  to  be  discharged,  unlcca 
tbe  Admiralty  agreed  to  releaae  him." — Note, 
I  have  not  found  any  such  statute  of  Henry 
the  8tb.  Query,  if  5  £liz.  c.  4,  be  the  atatute 
intended.  See  Chhty  on  the  Law  relative  to 
Apprentices,  &c.  ch.  4,  pp.  91,  99,  and  afam 
the  Appendix. 

In  the  Case  of  SofUy,  lord  Kenyon  said, 
^  I  have  ftequcnt  appHoatHHia  made  te  oae  as 
chiefjuaticeoutofcaqrt,  for  diachargi^g  per*, 
aorn  who  have  been  improperly  impraaaed  ^  a 
power  which,  aa  lord  Bfanandd  aaid,  had  baca 
exercised  by  lord  chief  juatice  Holt,  ami  loiiflr 
before  hia  time ;  but  1  have  never  ronsidcwa 
myaelf  at  liberty  to  diachaiva  peraona  of  dua 
deacription."    1  East'a  Rep*  471.     . 

In  the  aame  Case  of  Soft!  v,  m  whieh  H  waa 
decided  that  a  keelman,  emiMoy ed  ui  oatigaliiv 
down  the  river  Tyne  to  the  aori  ofSbiolds  at 
the  mouth  of  thai  livari  is  liabw  to  baipaprrsied 
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lord  Keoyon  mid,  '*  the  power  for  presiing  per> 
sons  for  the  wa  service  is  sot  general,  it  goes 
as  fhronlj  its  the  safety  of  the  conotry  requires 
that  it  should,  and  there  it  stops.  It  extends 
Co  persons  whose  employment  is  apon  the  sea 
and  in  jumgMb  rirers.''  1  East's  Rep.  471. 

In  the  Case  of  Dotugtes,  5  East's  Rep,  477, 
h  was  decided  that  a  seanao,  serving  in  the 
merchant  service,  is  not  exempt  from  being 
impressed  because  he  is  a  freeholder. 

The  author  of  the  **  Discourse  on  the  Im- 
pressing of  Mariners,"  seems  to  have  supposed 
that  such  persons  ss  the  above-mentioned  Fox 
and  Douglas  would  not  be  exempted  from  im- 
preasment* 

**  If,"  says  ha  in  the  Postseript  to  his  Tract, 
«  the  impress  be  admitted,  it  sweeps  all  mari- 
ners away  atpTeasure,  except  an  ineonsider* 
able  oomber  exempted  by  statute.  No  <}uali- 
fication  of  fortune,  or  of  birth,  or  of  beiag  a 
burgher,  or  of  a  right  to  vote  in  the  election 
for  representatives  in  parliament  can  by  him 
who  has  once  been  a  mariner  be  pleaded 
againat  it.  The  impress  is  paramount  over  all 
mariners  in  all  cases  wherein  individiuls  are 
Dot  protected  by  special  acts  of  the  legislature." 

In  the  Declaration  of  the  Prince  Regent 
dated  Westminster,  January  9th,  1813,  theim- 
pressaient  of  British  seamen,  when  Ibnnd  on 
iMMurd  American  merchant  ships,  was  denoni* 
Rated  **  the  esfercise  of  a  right  which  she  [Great 
Britain]  baa  felt  to  be  essential  te  the  supnort 
of  her  maritime  power."  So  alao  in  lord  Oas- 
tlereaffh's  letter  of  August  S9th,  1819,  to  Mr. 
Ruasell,  **  the  ancient  and  accustomed  practice 
of  impressing  British  seamen  from  the  mer- 
ohant  ships  of  a  foreign  state"  is  denominated 
"  the  exercise  of  a  right  open  whieh  the  naval 
Btrangth  of  the  empire  maioty  depends."  See 
also  the  Pari.  Debates,  Feb.  18,  tSld,  on  the 
jkmerican  (Question ;  and  a  very  able  article 
io  the  Edinburgh  Review  N"  !}1,  vol.  11,  p.  1. 

N.  B.  By  sut.  13  Geo.  4,  c.  5j  s.  2,  *•  For 
better  encouraging  of  foreign  mariners  and  sea' 
asen  to  come  and  serve  on  board  ships  belong- 
ing to  this  kingdom  of  Great  Bntab,"  ail 
Buch  persons  having  served  two  years  during 
time  of  war  on  board  his  majesty's  ships,  or 
juercbant  ships,  or  privateers,  shall  beintKled 
'to  all  the  rights  of  natural  born  subjects,  sub- 
jact  however  under  §  3  to  the  exception!  of 
beiii^  of  the  Privy  Council  or  either  House  of 
Parliament,  holding  offices,  &c.  agreeaMy  toth« 
restrictions  of  atat.  13  W.  3,  o.  2,  as  to  debi^ 
aena  and  naturalized  persons.  And  by  stat^  13 
G.  9,  c.  17,  every  loieigner  servinginanjr mer- 
chant riiip  or  privateer  belonging  to  British 
aulNeala  is  exempted  from  impressment. 

ID  the  celebrated  *«  Letter  concerning  Librif; 
Warrants,  Seiaore  of  Pa|fers^  8ec."''one  topic  of 
■aaat  irehemeat  aod'caustle  attack  Upon  the  con« 
duet  of  lord  Mansfield,  was  the  method>which 
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appears  to  have  been  introduced  while  he  was 
Chief  JustTce.  of  prooedore  upon  applications^ 
particularly  by  imnressed  persons,  for  writs  dt 
Habeas  Corpns.  With  respect  to  this  method 
of  procedure,  and  to  the  Writ  of  Habeas  Cor- 
pus itself,  biuch  learning  i<  to  be  ibuod  in  lord 
chief-justice  Wilmot's  Opinions  on  the  Vint  of 
Habeas  Corpus  and  in  the  Case  of  the  King 
against  Almon.  (Notes  of  Opinions  anti  Judg- 
ments delivered  in  different  courts  by  sir  John 
Eardley  Wilniot, pp.  77,  243,  4to.  180<i.)  See, 
also,  New  Pari.  Hist.  Tol.  15,  p.  897,  et  tea. 

The  reasonings  of  Franklin  and  the  author 
of  the  '  Discourse,  &9.'  cooceming  the  right 
from  alleged  necessity,  particularly  in  sefar  aa 
saeh  necessity  is  connected  with  trade,  and  con- 
cerning the  rate  of  payment  to  impressed  per- 
sons, are  no  doubt  of  considerable  weight, 
I  anderstaod  that  within  the  lut  sixteen  yeara 
the  condition  of  seamen  in  the  Royal  Navy  haa 
been  eonsiderably  improved^  and  the  rigours  of 
impressment  have  been  much  abated.  I  am 
informed  upon  very  sufficient  authority,  that 
the  lata  admirable  Mr.  Windham  eBtertainad 
the  wish  that  a  plan  of  service  for  a  limited  timei 
might  be  adopti^  in  the  British  navy.  Coo* 
ceming  impress  of  aaldiaiv,  something  is  to  ba 
foand  m  <*  A  Discoarsa  of  Tenures,^'  said  t» 
be  written-  by  sir  Waltar  Ralogh,  (Gntch'a 
Colleetaaea  Curiesa,  vol.  1,  No.  VII.) 

The  author  of  the  *  Discourse  en  the  Im- 
pressing, &c.'  censures  the  stat.  6  Elia.  c.  5» 
s.  27,  (extending  to  mariners  .and  guiiners  the 
enactments  of  stat.  18  H.  5,  c.  19,  that  sol- 
diers who  having  received  part  of  their  wagea» 
&c.  should  depart  from  their  captains,  &o.  were 
to  be  punished  as  felons,^  because  it  artificiaUjr 
sogg«sls  a  doabt,  whetner  the  stat.  18  H.  ^ 
extended  t9  mariners  and  gunners  serving  o& 
the  seas ;  whereas  according  to  him  <*  it  is  past 
all  doubt  that  the  hat  mentioued  statute  could 
not  poe^Uy  be  made  to  .extend  to  them;"  ia 
which  o^fen  I  apprehend  thet  every  person 
who  sban  read  thestetote  wHt  concur. 

Since  p.  li354  was  sent  to  the  preas,  f  have 
inspected 'the  statute,  which  is  on  the  Rolf^  15 
Car.  1,  p,  3.  No.  1.  It  is  intitled,  <'  Forthe  better 
raising  and  levying  of  soldiers  for  the  present  d^ 
fence  of  the  kingdoms  of  England  and  Ire- 
land :"  and  the  words  of  the  recital  aie, 
**  Whertes  by  the  laws  of  this  realm  none  At 
his  majesties  subjects  ought  to  be  impressed  or 
compiled  to  go  out  of  his  country  to  serve  as^ 
souloier  in  the  wars,  except  in  case  of  n^ssithi 
of  the  sudden  coming  in  of  strange  enemies  into 
(he  kingdom'e,  or  except  they  be  otherwtsa 
booihl  by  the  tenure  of  their  uhds  or  possea^ 
sions."  And  the  act  proceeds  to  authorii^ 
during  eleven  months  the  pressing  of  soldiers 
for  the  kin&;'8  service  in  Ireland.  Thus  it  wHI 
be  observed  thit  this  act  if  in  UrmviU  coofiii# 
to  land  forocs. 
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528.  The  Trial  of  Mr.  Daniel  Taylor,*  Preacher  in  an  Episcopal 
Meeting-House,  and  others,  for  not  presenting  their  Letters 
of  Orders,  and  for  not  praying  for  his  Majesty  King  George : 
2  Geouge  L  a.  d.  17l6.t  [Now  first  published  from  the  Re- 
cords of  Justiciary  at  Edinburgh.] 


CuMA  JusTiciASUJc,  8.  D.  N.  Regis  tcnta  in 
pnetorio  borgi  de  Edioburgh, ,  aodecimo 
die  meDsis  Judi^  mtUetioio  aeptiogen* 
tesimo  decimo  sexto,  per  lioiiorabile9?iroft» 
DomiDOi  Gilbertom  Eliot  de  Mioto,  Je- 
eobum  Maekenxie  de  Rovstoun  et  Goliein 
mum  Calderwood  de  PolltoD  et  megistroe 
Jacobum  Hamilton  de  Paocaitland  et 
Davidem  Erakine  de  Dud,  Commiaateo- 
arioa  Jualiciarij  diet  8.  D.  N.  Regit. 

Curia  legittime  affirmata, 

Jl  HE  Lords  Commissionera  of  Juatieiary,  in 
respect  of  two  certificatea  produced  for  Mr. 
Alexander  8ntberfaod  juar.  and  Mr.  Adam 
Peacock,  two  epiacopal  miniatera,  being  both 
UDon  soul  and  conscience,  Uiat  tbey  are  not 
sole  to  attend,  in  reapect  of  their  indiapoaition, 
ibey  therefore  continao  the  dyet  againat  them 
till^Jlonday  Mil. 

Intrui^ 

Mr.  Danitl  Ta^hr^  praacber  Bometirae»  in 
the  eniscopal  meeSng  bouiOi  in  Harta-cloaa  iu 
Ediiibnrgb* 

Mr.  WiUiim  Akerenmhie.  and  Mr,  JD^ 
Fn^rn^  preachera  in  the  epiaoopal  meeting 
house  in  baiUie  Fifs-doaa. 

Mr.  George  JohnttcuHf  preacher  in  the  epia- 
dopal  meetifl^  house  in  Banrengen-cloas. 

Mr.  George  Grakam^  preacMr  and  user  of 
the  English  liturgy  in  hia  own  house,  to  which 
many  do  resort  aa  an  episcopal  meetiDg  houae 
in  Canon^te-liead. 

.  Mr;  Jmper  KelUe,  preacher  In  the  epia- 
eouftl  meeting  houae  below  the  Fountiun- well. 

Mr.  Henry  Walker^  preaoher  in-  the  epia- 
cepal  meelin|f  house  in  Todricka*wynd. 

Mr,  Potruk  Home^  preacher  m  the  aaid 
episcopal  meeting  houae  m  Todriclca-w^^ 

Mr.  Robert  CMer^  preacher  aomelimea  in 
Edinburgh,  and  sometimes  in  Tranent 

Mr.  WiUiam  lfi/are,andMr.  WiiUem  Cock- 
kirn,  preacheca  in  the  epiacopal  meeting  house 
id  Blackfrier-wynd. 

Mr.  AleMinaer  Sutherland^  sen.  and  Mr. 
Mdbert  CAetn,  preaebera  in  the  epiacopal  mea^ 
ing  houae  at  the  back  of  Bei.la-wyud. 

bAt,  Andrea  Cant^  Mr.  David  X<MiUe,Mr. 
David  Rankinet  and  Mr.  Pairick  Midletoun^ 
preachers  in  the  epiacopal  meeting  houae  in 
fekinnera-ekiaa. 

^  See  a  like  Case,  ?ol.  17,  p»  781. 
f  This  report  waa  not  obtainad  In  time  for 
knartMMi  in  chronekgiod  «dar» 


Mr.  Andrem  Lumtdaint  preacher  In  the 
episcopal  meeting  houae  in  Barrengera-closs  in 
Edinburgh. 

Mr.  James  Walker^  preacher  in  the  CPJKO- 

S  meetiDg  house  in  Dic]BSona*clos8  in  Edin- 

Mr.  Robert  Marithall,  preacher  in  the  epis* 
conal  meeting  house  in  baiilie  Fyfea-doaa. 

Mr.  RobeH  Wyllie,  preacher  ra  the  epiacopal 
meeting  bouse  in  baiilie  Fvfea-clom. 

Mr. -*— -  Xci/A,  preacher  in  the  epiacopal 
meeting  houae  in  Barrengera-ckm. 

Mr.  Thomai  Rind^  preMher  in  the  epiacopal 
meeting  houae  in  Sandilands-dosa,  all  within 
the  city  of  Edinburgh  and  Cannongate. 

MV.  Arthur  MiUer^  preacher  in  the  ^iaoo- 
pal  meetinff  bouse  in  Lsith. 

Mr.  Robert  Coutt^  and  Mr.  Jamee  Hnnter, 
episcopal  prMohers  in  the  meeting  hooae  of 
Mnmelburgh, 

Indicted  and  accused  at  the  instanceef  air 
David  Dalrymple  of  Hailea  baronel,  hia  ma- 
jeatice  adrocat  for  hia  higfaneaaea  interest, 
for  not  producing  of  their  letters  of  orders,  and 
for  not  praying  for  hia  majesty  king  Cieocge  in 
manner  mentioned  in  the  criminal  mem 
raised  against  them  thereanent,  makdng  men- 
tion, That  wbereaa  by  an  act  of  parliament  of 
Great  Britain,  past  in  the  tenth  year  of  tim 
reigne  of  her  late  majeatie  qneen  Ann,  of 
happy  memory,  intituled.  An  Act  to' prevent 
the  diatnrbing  of  thoae  of  the  epnoo|Mil  oom* 
mimion  in  mat  part  of  Great  Brttaiu  calied 
Scotland,  in  the  exercise  of  their  religious  wor- 
ship, ana  the  uae  of  the  lituigy  of  the  dmrcb 
of  England,  and  for  repealing  the  act  pasaed 
in  the  pariiament  of  Scotland,  intitnled.  An 
Act  agamst  irregular  baptisma  and  marriages. 
It  ia  enacted.  That  it  ahall  be  free  and  lawful 
for  all  thoae  of  the  episcopal  communion  in 
that  part  of  Great  Britaki  called  Scotland,  to 
meet  and  aaaemble  for  the  exereiae  of  divine 
wondiip,  10  be  pesformed  after  their  own  man* 
ner  by  paators  ordained  bv  a  Proteatant  htahop, 
and  who  are  not  eatablisbed  miniitera  of  any 
ohnrah  or  parooh,  and  to  uae  m  their  congrcgm* 
tiona  the  Htuigy  of  the  church  of  S^|land 
if  they  think  fitt  ;  Provided  ahmyca,.  Tbat  nenn 
ahall  preaome  to  f»ercise  the  function  of  a 
pastor  in  the^id  episcopal  meeting!  and  eon* 
gregationa,  except  auch  who  have  received 
noly  ordera  from  the  handa  off  n  Protealnni 
biabop,  and  that  every  person  who  ahall  he 
callee  or  appoinled  to  he  a  ^paator  or  minister 
of  nnvepucopal  congregation, Jbefore  betake 
nponhimloofficiat  aajnstorof  thn  nid 
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gregatioD,  be,  as  be  is  tberd>y  bonnd  and  rp« 
paired  to  present  bis  letters  of  orders  to  the 
joatices  ofUie  peace,  at  their  general  or  quarter 
sessions,  to  be  held  for  the  sbyre,  stewartry, 
city  or  town,  or  other  place  in  which  the  said 
episcopal  oooffregation  or  meetineis,  or  shall 
be,  and  that  the  said  letters  of  orders  be  there 
entered  on  record  by  the  register  or  clerk  of  the 
mid  meeting  of  the  justices.    And  whereas,  it 
is  also  therroy  fiirtlier  enacted,  That  every  mi- 
nister or  preacher  of  the  episcopal  eommnnion 
in  Scotland,  protected  and  allowed  by  tbe  said 
act,  shall  at  some  time  during  the  exercise  of 
dirine  service,  pray  in  express  words  for  her 
m^estie  qneen  Anne  then  reigning,  and  for 
the  most  excellent  princess  Sophia  electress  and 
dntebess  dowager  of  Hanover  while  living,  and 
all  tbe  royal  family,^  and  every  such  minister 
neglecttng  so  to  do,  shall  for  the  first  offence 
Ibrnit  tbe  s«m  of  QOL  sterling,  and  for  the 
•eeond  offeno^  every  each   minister  being 
thereof  convicted  by  tbe  oaths  of  two  suffi- 
cient witnesses  before  the  Lords  of  Justiciary, 
ahali  from  thenceforth  forfeit  and  lose  the  be« 
Befit  of  the  said  act,  and  be  deckred  incapidile 
of  officiating  as  pastor  of  any  episcopal  con- 
mgition,  for  tbe  space  of  three  years.    And 
farther,  whereas  the  said  provisions  made  in 
the  foresaid  act,  ordaining  prayers  to  be  made 
for  her  said  late  majestic  queen  Anne,  and  all 
the  royal  family,  did  upon  the  demise  of  her 
asid  late  majestie,  nevertheless  remain  asper- 
petnal  conditions  of  Ihe  protection  and  tolera- 
tion by  tbe  said  act  indulged.    And  therefore 
in  punoanoe  thereof  upon  the  death  of  the  most 
excellent  princess  Sophia  electress  and  dot- 
chess  dowager  of  Hanover,  her  said  late  ma- 
jestic in  council  was  pleased  to  order.  That 
every  minister  and  preacher  in  bis  respective 
congregation  or  assembly,  should  pray  m  ex- 
press words  for  his  majertie,  then  designed 
elector  of  Brunswick  by  an  order  of  ceuncU, 
dated  at  Kensingtonn  the  31st  of  June  1714 
yean.  .  And  in  like  manner  after  the  demise  of 
tbe  said  act,  did  order.  That  from  thenceforth 
every  minister  or  pastor  sbonld  In  his  respect 
ttve  cbureb,  congregatbn,  or  assemUyi  pray 
in    express  words    for   bis    majestic    king 
George,  under  tbe  designatioli  of  his  most 
cacred  majestic  king  George,  and  for  their 
roYal  highnesses  the  prince  and  princess  of 
Wales,  and  all  tbeur  royal  issue,  by  order  of 
coondl,  doted  atSt.  James's,  the  first  of  August 
1614  years.  Coppies  of  both  which  orders  were 
given  cut,  and  other  subseeuent  ord««.    Yet 
nevertheless,  the  said  Mr.  Daniel  Taylor,  Mr. 
WiUian  Abbercrembie,  Mr.  David  Freebaim, 
and  haill  other  persons  above  complained  upon, 
crcnecr  other  of  them,  upon  the  4tb,  lltb,18tii 
and  45tb  days  of  December,  1715  years,  beittg 
all  Sundays,  and  upon  the  1st,  8tii,  15th,  d3nd 
and  S9th  days  of  January,  and  open  tbe  6th, 
IStii,  19Ui  and  Mdi  days  of  February,  and 
anon  the  4tii,  lltii,  18tb  and  86tb  days  of 
March,  Uic  1st,  8tb,  15tb,  9fd  and  99tb  days 
cf  Aprile,  the  0tb,  and  18tb  days  of  May,  infi 
3rcHS»  cr.CBC  cr   ctiicr  off  these  dwjrs,  all 


Sundays,  have  presumed  to  exercise  tbe  fone- 
tion  of  a  pastor  in  each  of  their  respective  as- 
semblies and  congregations  above  mentioned, 
all  within  the  said  cit^  of  Edinburgh,  and  su- 
burbs thereof,  and  Leitb  and  Musselbui^h  and 
Tranent,  or  in  one  or  other  of  the  said  meeting- 
houses,  without  produceing  their  said  respective 
letters  of  orders  by  a  Protestant  bishop,  at  the 
general  or  ^narter  sessions,  held  for  the  said 
city  of  Edinbntgb,  shires  of  Mid  and  East 
Lotbisns,  within  whose  bounds,  liberties  or  ju- 
risdiction to  the  said  cit^  and  shires  respec- 
tively belonging  the  said  episcopai  meeting 
houses  be,  to  the  end  that  tne  same  may  be 
entered  on  record  by  the  re|^er  or  derk  of 
the  said  meetings,  which  bang  a  prohibitioa 
to  their  opening  of  their  said  meetings,  or  exer- 
cisin|^  the  function  of  a  pastor  In  their  said 
meetrog  houses  respectively,  except  on  condi- 
tion of  producing  their  orders,  in  manner  and  to 
the  effect  foresaid,  the  same  being  ommitted  by 
each  of  them  respective,  their  presumingto  exer- 
cise the  function  of  a  pastor  in  their  said  respec- 
tive meeting  booses  or  congregations,  is  against 
tlie  said  law,  and  contrary  to  the  establishment 
of  the  cbureb,  contained  in  the  acts  of  pariia- 
ment  made  in  ScoUaod  before  the  Union,  and 
confirmed  and  ftirther  established  by  the  treaty 
of  Union  past  in  tbe  parliament  of  Scotland  and 
England.  And  in  like  manner,  each  of  tbe  said 
persons  or  one  or  other  of  them,  in  their  several 
meetinghouses,  congregations  or  assemblies,*  or 
in  one  or  other  of  the  saids  places,  did  upon  the 
601,  ISth,  SOtb  and  87th  daya  of  March, 
and  upon  the  Sd,  lOUi,  17th  and  S4tii  days  of 
Aprile,  and  upon  the  1st,  8th,  15th,  S3d,  and  f  9th 
days  of  May,  and  upon  the  5th,  19th,  19Ui  and 
Sdth  days  of  Jone,  and  upon  theSdi  10th,  17th, 
S4th  and  last  days  of  July,  and  upon  tbe  7th, 
14th,  91st  and  9gUi  days  of  August,  and  apoa 
Oie  4th,  11th,  18th  and  95th  days  of  September^ 
and  upon  the  9d,  9th,  16tb,  93d  and  SOtii  days 
of  October,  and  upon  the  6tb,  13th,  90th  and 
97th  days  of  November,  and  upon  the  4th,  1  Itb, 
18tii  and  95th  days  of  December,  1715  yeara, 
being  all  Sundays,  and  upon  tbe  1st,  8tb,  15tb, 
99d  and  99lb  days  of  January,  and  upon  the  5tb, 
i9tb,  19th,  and  90th  days  or  February,  or  upoo 
tbe  4th,  11th,  18th  and  95th  days  of  Mareh» 
tbe  1st,  8th,  15th,  92d  and  99tii  da^s  of  Aprile, 
and  upon  the  6th  and  13tb  days  of  May,  1716 
years,  being  all  Sundays,  or  one  or  ctiier  of  tba 
said  days,  officiat  as  paston  and  exercise  dii^nc 
service  in  their  respective  meeting  bouses  ly- 
betted,  or  in  ode  or  other  of  them,  and  did  neg- 
lect and  omitt  to  prev  in  express  wordsfor  bis 
majestie,  under  the  iorssaid  name  of  his  most 
•acred  majestie-  king.  QmBTge^  and  for  their 
royal  bighnesses  the  jwince  and  princess  of 
Wales  and  their  royal  issue,  during  the  whole 
exercise  of  divine  worship,  bnt  on  the  contrary 
pretending  to  use  the  liturgy  of  the  Cbureb  of 
England,  in  ristne  of  the  Act  cf  Toler^tie» 
abofe- mentioned,  each  of  them  on  the  dayes 
foresaid,  or  one  or  ether  of  them,  in  their  re-, 
apectivc  meeting  bouses,  wherein  they  did  of- 
ficiat as  pastcn,  wilfully  and  coatempuiottsly 
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omitted  every  prayer,  petitioBy  er  part  of  the  [ 
said  Utoi'gjp  aod  servipe  of  the  Church  of 
England,  where  his  majestiea  eaid  name,  or  ^ 
the  name  of  their  royal  bigfaoesfeea  the  pruoe 
•od  princess  of  Walea  and  meir  royal  issue,  are 
by  auibority  expressly  appointed  to  be  ni^ed 
or  mentioned,  and  in  place  Ihereof,  made  use  of 
certain  general  and  equivocal  words,  to  the  dis- 
honour  of  God  and  true  piety,  and  contrary  to 
Iheir  profeseion  .of  following  and  making  oee 
of  the  Liturgy  of  4he  Church  of  England,  and 
duty  of  praying  for  hia  m^estie  as  supreame 
christian  magistrate,  manifestly  in  contenspt  of 
his  authority,  and  tending  to  excite  sedition, 
and  alienate  the  afiection  of  his  people,  from  his 
majesties  person  and  government,  stirring  up 
thereby  hie  subjects  to  misliking,  sedition,  no- 
quietness  and  to  oast  off  their  wedieBce  to  his 
miyeatie  to  their  evident  perill,  tinsel  and  de< 
siraction.  By  which  the  haill  forenamed  {ler- 
■ons  complained  upon  and  each  of  them,  or 
one  or  other  of  them,  were  guilty  actors  or  art 
and  part  of  the  neglects  eentempts  and  crimes 
abovementioned.  Which  or  any  part  thereof 
being  iennd  proven  by  the  veixliot  of  an  assize 
belbre  the  lords  justice  general,  justice  clerk 
and  commissioners  of  justiciary,  they  and  each 
of  them  ought  to  be  punished  for  the  «ame 
with  the  pains  contained  in  the  said  acta  of 
parliament,  particularly  and  generally  above 
mentioned,  and  other  pains  of  law,  to  the  ex«' 
ample  and  terror  of  others,  to  oommitt  the  like 
in  time  ooiping.  And  their  several  meeting 
houses  ought  to  be  shutt  up  for  not  fSrod  notion 
%f  Iheiv  orders  respeotive,  and  for  their  con- 
temptuous neglectinp^  and  paasing  over,  the 
petitions  and  [^Lrts  ofthe  liturgy  of  the  Church 
of  England,  wherein  hia  miyesties  name,  or  the 
jNTince  and  princess  of  Wales  and  their  royal 
issue  are  expreet,  and  using  of  general  and 
equivocal  terms  in  manner  forcaaid. 

Pvri«ers^-tt r.  Duncan  Tories  his  majestiea 
advocate  depute  ;  Mr.  John  ElplUngston  and 
Mr.  jRokr<  Vundas  Advocats. 

Proourato0^$in  JD^encf.'^Bfr.  Jamn  Gra^ 
lioma,  Mr.  Aiatander  Hay^  Mr.  John  Fakoner^ 
Mr.  Adam  Coutt^  Advocate. 

The  lybel  being  read  and  folly  debata  vM 
woce  in  presence  of  the  said  k>rds,  paonella  awl 
•sltaers,  the  Lords  Commianoners  of  Justiciary 
•rdaw  both  parliea  ta  give  in  their  Inlbmationa 
to  the  clerk  of  court,  the  parmier  to  giva  in 
hie  betwixt  and  Wednesday  ilext  to  eomo, 
at  nz  a  olook  at  night,  and  the  nanOeUs  to 
give  in  theirs  againat  Friday  therailer  at  six  a 
ekMk  at  night,  in  order  to  be  recorded,  and 
4M^piee  to  be  pnt  in  the  lords  boxos,  Hgnioet 
Friday  aflernooo,  and  eontrane  the  dyet  of  the 
•aid  cause  till  Monday  next,  and  OrdaiA  as* 
ay zers  and  witnesses  to  attend  thea,  each  imdcf 
the  pain  of  one  hondrad  meriKf. 


INFORMATION 

For  Sir  Davio  DALRVMPLBt  of  HaUca,  baioiMi^ 
hiii  Majestiea  Advocat, 

IQAINBT 

Mr.  Daniel  TAnoa,'  Mr.  Wiluam  Abexcrom-* 
BiE,  and  others,  Panneils. 

The  panneils  stand  accused  of  crimes  tha 
least  consistent  with  the  character  of  clagy- 
men  or  subjects,  and  the  most  pernieioos  ia 
their  cooseqnences  thai  can  well  be  thooght  oC 

As  early  as  the  late  happy  Revolution,  aeve« 
ral  ministers  of  the  episixipal  perawaaioiH  do* 
cUred  their  enmity  at  that  settlement  by  ra* 
fusing  to  acknowledipe,  or  pray  for  their  lain 
majesties  king  William  and  queen  Mary  of 
glorious  memory,  upon  Jthich  they  were  de- 
prived of  their  churches.  But  cootinoeing  to 
oflkiat  as  pastors,  without  praying  for  their 
soveiaigns,  the  parliament  161K),  by  the  3S 
act,  declaiod  their  performing  public  aervioi^ 
without  praving  for  their  then  king  and  qoeei^ 
to  be  a  manifest  contempt  of  noblic  authority, 
a  stirriog  op  and  fomenting  the  diaaliectioB  of 
the  people  to  their  majesties  and  to  tha  govern* 
ment,  and  an  encoura^foment  of  all  their  eoe* 
mies,  therefore  probihitiog  thorn  to  ^erciso 
any  part  of  the  mihisteriai  function,  Mther  in 
diurohes  or  elsewhere,  without  applicatiaa  to 
the  privy  ooaocil,  taking  the  Oath  of  Alled^ 
iaooe,  and  eogageiiig  themselves  under  tbeir 
hand  to  pray  tor  their  then  majesties  king  Wil- 
liam and  ouoen  Mary,  certifiang  them,  that 
if  they  did  m  the  contrary,  they  should  be  pco-^ 
oeeded  againat  aa  enemiei  to  the  goveramcBt 
with  all  ngoiv- 

Thiq  ftot  notwithatandio^  seme  of  thedamiy 
men  aforementioned  continoed  their  diaaM>> 
tion,  exercising  the  mianstarial  ftwctiao  witboat 
praymg  for  the  soveraigoe^  rather  pitied  lor 
their  tolly,  than  prosecoled  with  the  pains  of 
kw,  nntil  17 1£,  that  the  parttametit,  willi^ 
Ip  dealt  tenderly  with  saroopulons  ooascienaeL 
enocted  the  Tolleralion  Ball,  wherahv  thaea  ef 
the  commonion  of  epUcopactv  in  8oothod  wars 
protected  in  the  exercise  of  qioir  reli|pq|»  war* 
ship.  Bat  io  sensible  was  that  parhamat  of 
the  abuses  committed  in  the  adousaioB  of 
cleijgymen  by  suppoaed  bisbope,  who  pethapa 
derived  their  title  from  the  Pretcndart  and  ao 
oonsciooa  of  the  danger  that  might  ePBMa,  if 
the  people  were  taught  by  paitara  who  had  al» 
ways  stood  out  in  oppoaition  to  the  praaaat  Im^ 
pv  settlement  of  the  crown,  that  by  an  aiqprem 
ciotise  they  prohibited  any  person  to  pieaMma 
toolBffiiataa  pastor  except  such  aa  had  reeiSrad 
My  ordera  from  the  handa  of  a  .Pronatant 
bishop,  and  required  eveiy  such  paalor  to  pro* 
duee  and  record  iiia  Wttera  of  ordata  wiih  tiia 
justioea  of  the  peace  at  their  qaartor  aaaafoab 
And  by  another  dauae,  they  requiitd  evaiy 
miaister  and  pastor,  as  wall  of  tha  dslahfiiM 
ohnrch  as  of  the  OfMOcopni  commaainn,  ts 
pray  ataoma  tunedoraig  divine  ifomhiahi  e»> 
prem  wotdaior  theaovanigne^iiid'thakaiiier 
tha acom, aa  it thea ttoadcatadludi 
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feniklty  af  twenty  (Mmpde  steriiiig  £i>r  the  first 
offeioe,  and  deprifalioD  wtlb  keafncity  for 
tiiree,  years  for  Ibe  aeoond. 

Though  DOChiog could  be  more  fmfoorahle  for 
ProtepCAQt  suljeGts  of  the  epuoopal  oommo- 
Dion  than  this  Aet  of  Tolieration,  ex)>erienGe 
^uiokhr  showed  how  daofferoos  the  abuse  of  it 
wa%  w  no  sooner  had  the  disaffected  deigy- 
nen  gole  the  shelter  of  a  toUeration,  then  odeet- 
ing  houses  were  sett  up,  where  dirioe  service 
was  puhlickly  perfonaed  without  the  least  obe- 
dience given  to  the  kw,  either  io  respect  to  the 
fwodpction  of  the  pretended  minislers  letters  of 
orders,  ;sr  to  the  praying  tor  their  ■svcfaigne 
expressly ;  but  on  the  cootranr,  jreuCTal  and 
«|aivooal  words  were  used,  to  the  ifishonour  of 
^d,  and  promoting  of  these  seditious  pcin- 
«iples,  which  soon  broke  fnrtii  into  open  rebel- 
iioot  and  it  is  but  t«o  well  known,  that  almost 
every  onu.  who  had^  the  misfortune  to  be  con- 
cerned Nk  the  latennnntnral  treason  withm  Scot- 
land, was  of  communion  with  the  paaneUs,  or 
other  episcopal  miusters  in  their  oircumstan* 
ees. 

Patienee  and  Ibibearanct  have  been  too  long 
eicercised,  his  msjestie  can  no  longer  suffer  his 
royal  anthority  and  the  hiws  to  be  contemned, 
er  see  his  loving  subjects  in  hanard  of  being  se« 
dared  from  their  aHedghmce,  and  iUed  with 
disliking  and  disaffection  of  his  petvon  and*go- 
▼erttODCDt,  to  the  evident  peril,  tinsel  and  de- 
ntmotioD,  wherefore  necessary  it  is,  that  the 
laws  in  that  case  made  and  provided,  be  put  to 
cxecetiQn,  q'ch  is  the  Inlentton  of  the  prenecu^ 
tion  now  detiendinr. 

The  lybell  sets  forth,  That  by  the  act  «ino 
lOmo  Anns  Reginsft  intituled,  An  Act  to  pre- 
veal  the  dkturbing  those  of  the  episcopsi  con- 
mnnien,  See.  it  is  provided  and  enacted,  That 
none  shall  presume  to  exercise  the  function  of 
ft  psstor  in  episcopal  meetings  or  oougrega* 
tiotts,  except  such  as  shall  have  received  holy 
orders  from  the  hands  of  a  Protestant  bishop  t 
ftnd  that  every  penon  who  shall  be  called  or 
appointed  to  be  a  pastor  or  minister  of  any 
episcopal  ooDgregation  or  assembly,  before  he 
take  upon  him  to  officiat  as  pastor  of  the  said 
oongregatwo,  hs  tbervby  obliged  and  required 
to  present  hw  letters  of  orders  to  the  jastfees  of 
penc«  at  their  general  or  euavter  sessions,  and 
to  enter  the  same  on  record. 

It  subsumes,  That  the  pnnnells  have  pre- 
mnned  to  officiat  as  pastors,  without  pfsdocing 
or  recording  their  said  letters  of  orders,  and 
therefore  oonclndes,  that  they  shonki  be  ad-* 
judged  guilty  of  a  manifest  contempt  of  the 
law  v  that  they  should  be  found  to  fatfve  no 
title  to  the  toleraUon  in  the  aet,  and  of  conse^ 
quence  be  subjected  to  penalties  coatnioed  in 
the  nnis  forsserty  mnde  m  Scotland  agnhist  the 
pmetkns  wherewith  Ihey  are  charged. 

Agnhist  this  part  ef  the  lybel,  it  was  ob- 
Jesled  for  the  nannells.  Prime,  That  the  elanse 
.^w  DJJ^ply  preeeptfve  (as  they  caHed  it) 
or  prsmbetsryt  but  on  the  contrary  a  condiUon 
whereby  in  re«mdhig  %ir  letters  of  ordem, 
ifaey  bMUM  ODtUM  Is  ^  ptxMotstm  sf  tkt 


act;  iod  thence  it  was  urged,  that  their 
omitting  a  nrovisio  iotrodoecd  in  their  own 
favouni,  could  act  be  construed  a  contempt  ok' 
the  law,  so  as  10  inferrany  punishment* 

And  Sdo,  Allowing  the  clause  to  be  pro^ 
hibetory,  simply  it  was  argued,  thb'  the  prohi- 
bition in  the  first  part  of  the  clause  waa  abso- 
lute ;  discliargiog  all  persons  Io  exercise  the 
function  of  a  psitor,  except  such  as  were  ad- 
mitted by  a  Protestant  bishop,  yet  the  second 
part  of  the  clause  requhing  the  recording  of 
their  letters  of  osders,  bmre  officiatiag  as 
pastors,  regarded  only  such  preachers  as  should 
after  the  date  ef  the  act  be  appointed  pastors  $ 
wherefore  it  was  contended,  that  none  could 
be  found  guilty  of  a  contempt  ef' the  ^act  for 
not  recordmg  their  letters  of  orders,  but  such 
as  had  received  orders  stnce  the  date  of  the  act 

To  both  which  it  was  answered,  looo.  That 
the  srords  of  the  clause  sue  expressly  prohib^ 
tory  diseharging  all  without  distinction,  to  pre^ 
SUM  to  exercise  the  function  of  peslor,  Except 
such  as  shall  have  received  holy  ordera  thmi 
the  iatads  of  a  Protestant  biabop,  and  that 
upon  good  ground  to  prevent  the  danger  ef 
having  ignorant  people  tanght  by  pastors  who 
had  their  ordination  either  from  Popish  bishops, 
or  such  as  were  iostituted  by  the  Pretendsvs. 

fide,  As  the  designs  of  the  .first  part  of  the 
clause  was  to  guard  against  snch  tenohcts^ 
there  is  no  dispute  tbst  the  intentkm  of  the 
secr4)d  part  of  it  was  to  make  that  pvohibitioi^ 
effectual,  by  ordainiw  all  pastors  who  should 
oinim  tight  te  prsa£  by  virtue  of  that  act,  te 
produce  thek  letters  of  orders,  to  the  end  that 
the  fttiud  might  be  disco vsred,  and  therefore 
seeing  the  second  nsvt  of  the  clause  is  eouaNT 
extensive  es  the  first,  it  must  be  conctedej^ 
that  all  who  have  offieittted  as  pasters,  without 
regaird  to  the  date  of  their  letters  of  ordesi^ 
must  be  found  guilty  of  a  contempt  of  the  sls^ 
tute,  unless  they  have  previously  reoorded  them* 

Stio,  The  olaase  being  simply  prohibitsvy, 
there  is  no  ooloer  fbrerguiq^ ,  that  ihefannels 
cottM  wilhoot  e  tra^»ass  dispeose  with  it,  as 
being  mtroduoed  m  their  favoucs:  ft  is  true 
indeed  that  by  their  wilfol  neglecting  and 
rsfvsing  to  cney  the  dirsetiens  given  thott 
by  the  Uw,  they  ooglit  to  foifeit  sll  ehmft 
end  titleto  tlie  prateetkMi  ef  it  But  there  is 
no  inoonsistenoy  in  supposiiw  that  the  saosn 
contemptuous  negleot  or  a  »rm  roqeipsd  #p 
any  law  te  entitle  one  to  the  benefii  thersii; 
may  not  at  the  same  time  be  adjudged  a  for«. 
foitnre  of  the  priviMge,  and  peoished  as  a  coti^ 
tnmet  or  tresspass  ngsinst  the  if  w. 

The  seeond  part  of  the  lybel  is  founded  oft 
another  chrsseef  the  same  statute,  Aeno  lomo 
Anntt  Reginsi,  which  pnotidesi  That  every 
minister  and  preacher,  as  weli  of  the  esta* 
bKsbed  church  in  that  part  of  ^reat  Britehi 
eslled  Soothind,  as  these  of  tlie  episceesi 
oommottiott,  protected  and  allowed  oy  this 
nct^  shall  at  some  th&e  during  the  emsroMft 
of  divine  service  In  such  res|^ive  churdi, 
oiNigregfttk>n,  or  assesoMy,  pray  in  exprsss 
words  for  her  most  sacred  miyestie  queen  Amn^ 
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anil  the  moet  excellent  princen  Sophia,  elec- 
trei8  aod  dutcheM  dowager  of  Haoorer,  while 
living,  and  all  the  royal  family,  under  the  pe- 
nalty of  twenty  |>oundi  sterling  for  the  first 
offence  ;  which  prorisions  of  praying  lor  the 
soveraigne  by  name,  the  immediat  heir  of  the 
crown,  and  the  royal  family,  became  perpetual 
eonditiona  of  the  Toleration  by  the  said  Act 
indulged,  and  in  consequence  whereof,  upon  the 
demiae  of  the  late  queen,  their  excellencies  the 
lords-jnatices,  did  by  their  order  libelled  on, 
dated  at  St  James's,  the  1st  of  August  17 14, 
direct.  That  every  paator  or  minister  perform- 
ing divine  worship  snould  pray  in  expreas  words 
lor  bis  most  sacned  miyestie  king  George,  his 
royal  highness  the  Prince,  and  all  the  royal 
family.  The  lybel  subsumes,  that  the  pannells 
have  performed  divine  worship  in  their  several 
congregations,  without  praying  expressly  for 
his  majestie  king  George,  hia  royal  highness 
the  Prince,  and  the  royal  family ,  whert^ore  it 
concludes,  that  they  should  be  decerned  to  pay 
thepenalty  in  the  act. 

To  thia  second  article  of  the  lybel,  it  waa 
objected  for  the  pannella,  Imo,  That  the  daose 
required  express  meotron  to  be  made  of  her  late 
majestie  queen  Anne,  was  personal,  and  did  not 
extend  to  her  successors  im  the  thiiMie,  which 
heing  supposed,  neither  the  queen  in  council 
nor  the  lords  iostices  by  any  proclamation  or 
trdet  could  direct  the  praying  expressly  for 
the  successor  under  a  penalty. 

And  8do,  Allowing  the  pastors  and  preachers 
mentioned  in  the  act,  Anno  Dedmo  ReginsB, 
were  obliged  to  pray  for  his  majestie  king 
George  nominatim,  and  the  royal  family,  yet 
the  panaeb  did  not  oonceive  themselves  to  be 
sul^iected  to  the  penalty  of  that  law,  because 
the  set  ooneerned  only  such  as  were  tolerated 
and  protected  by  it ;  whereaa  In  not  producmg 
their  letten  of  orders,  which  is  charged  upon 
them  in  the  first  part  of  the  lybel,  aa  they 
were  not  entitled  to  the  protection  of.  the  act, 
they  cannot  be  subjected  to  its  penalties. 

TV}  the  fint  of  these,  it  is  answefed.  That  as 
the  Tolemtion  law  is  perpetnal»  the  provisions 
of  it  must  be  construed  so  too ;  no  duty  is  more 
natural  and  necessary  than  for  cleigy  men  tole- 
nM  to  may  ior  the  supream  Chnstian  ma- 
gislrate,  mm  whom  their  protectwn  flows,  nor 
IS  there  any  thing  further  meant  in  the  act,  1^ 
mentioninff  her  majestie  queen  Anne,  and  the 
most  excellent  princess  Sophia,  than  to  ex- 
press  the  necessity  of  praying  for  the  aove* 
migne  for  the  time  being,  and  the  apparent  ano- 
cesser  by  name;  wherefore  their  excellencies 
the  lords  justices  were  weel  warranted  by  the 
act  of.  parliament  to  direct  upon  her  late  ma- 
jesties demise,  that  prayers  should  be  made  for 
his  present  majestie  king  George  by  name, 
and  tor  his  royal  highness  the  prince  or  Wales, 
and  U  la  upon  the  act  of  parlmment  itself,  as 
it  is  explained  by  the  orders  of  council,  that 
the  present  prosecution  is  founded,  and  not  upon 
jdie  sanctum  of  the  act  of  council  by  itself, 
•gieeable  to  which  the  lords  have  already  de- ' 
iided.' 


To  the  second  objection,  it  is  answeted,  Thit 
the  panneb  mistake  it  mightily,  if  they  think 
their  contempt  of  the  Toleration  law  and  for- 
feitittg  the  protection  of  it,  upon  such  contempr, 
can  free  them  from  the  penalties  incurred  by 
trespassing  against  other  articlea  of  it. 

The  clause  founded  on  requires,  That  every 
minister  an$|  preacher  ahall  pray  for  the  lor^ 
raigne  by  name,  and,  these  words,  **  as  weel  m 
of  the  established  church,  as  those  tolentel 
by  this  act,"  are  meant  not  to  save  such  ai  ihall 
be  so  perverse  as  not  to  comply  with  the  teroi 
of  the  Toluation,  from  the  necessity  of  prty- 
iuj;  for  the  soveraigne,  but  to  show  that  thoe 
of  the  eatablished  church  were  comprehesded 
under  the  dause,  as  wdl  as  those  of  the  epie- 
copal  communion,  for  whom  it  was  chiefly  de- 
signed, and  indeed  it  would  not  havebeea  pro- 
per to  have  calculated  a  separate  chune  for 
such  of  the  episcopal  oosDamnion  as  did  not 
embrace  the  IVderation,  because  the  legiilttor 
could  not  havesoppoaed  that  these  would  bare 
presumed  to  exercise  the  function  of  mioieten. 

But  Sdo,  It  is  not  the  question,  whitber  by 
a  ponctual  oomplyance  with  the  terms  of  the 
Toleration  Act,  the  pannela  are  or  are  not  eo- 
titled  to  its  protection;  ifthey  are  not  it's  wont 
for  them  ;  one  thing  is  certain,  that  siooethey  * 
behaved  as  preaohen  tolerated  by  that  set,  sm 
exercised  the  ministerial  function  aooordiagly» 
they  became  iyable  to  the  penalties  provided  by 
iL  And  separatim,  the  pannels  will  take  no- 
tice, that  the  penaltiea  of  the  law  above  mea- 
tu>ned,  are  not  only  sued  for  at  present,  botthst 
the  lybel  likewise  oondudcs  toe  poim  of  bw 
made  of  before  In  Scothmd  concerning  the  Kir* 
ring  up  of  subjects  to  misliking,  seditioB  sad 
unqnietnem,  which  necessarily  most  take  plioe, 
upon  the  supposition,  that  the  pannefli  we 
not  intituled  to  the  protection  of  this  act  By 
the  35  act,  aesaion  9d,  parliat.  lit  William  and 
Mary,  performing  public  aervice  without  pray* 
itif  for  their  majesties,  is  dedared  to  be  a 
stirring  up  and  fomenting  of  diaaffection  in  the 
people,  and  an  encouragement  to  their  nu|)ef  • 
ties  enemies,  and  is  ordained  to  be  ponialiid 
accordingly. 

Nor  is  It  possible  for  the  pannehi  to  avoid  the 
punishnMnt  of  thess  crimes*  all  condoded  ia 
Oie  ly bd,  if  they  are  not  abdtred  by  tiie  Tole- 
retion  Act. 

Spedal  defenoee  were  proponed  for  some  of 
the  pannds,  of  equal  weight  with  these  pro- 
posed in  general  against  the  lybel:  and,  nnt. 
It  was  alledged.  That  though  eome  of  them  did 
preach  and  use  worehipi  it  was  only  in  their 
own  Amiies,  whither  certain  nelghboun  re- 
paired, which  neverthdenh  did  not  naerit  to  be 
called  a  meeting-house. 

To  which  it  was  answered.  That  a  WfttHag- 
boose  is  no  otherwise  defined  in  the  hi^t^^ 
as  it  is  an  assembly  orcoQgregatioii  for  refifiov 
worship ;  and  the  proof  wul  disoovcr  wmlber 
those  mentioned  were  such. 

The  second  spedd  defence  is,  ThatssoDeoi 
the  pannella  have  no  proper  meeting  house  of 
own,  (that  is,)  That  tiiegr  have  Ml  bees 
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called  and  appointed  patlors  to  any  pairtieiilar 
oongregttion. 

I  tuppoee  it  wHl  not  be  argoed,  that  this 
can  be  anj  defence  against  the  second  part  of 
the  lybe],  which  proceeds  upon  the  panneb 
neglect  to  pray  for  the  king ;  nor  can  it  well  be 
against  the  first,  unless  the  pannel  who  pleads 
that  defence  will  prove,  that  before  he  pre- 
sumed to  officiat  as  pastor,  he  did  record  his 
letters  of  orders  at  quarter  sessions  for  this, 
0^  some  other  county. 

A  third  special  defence  argued  for  two  of  the 
pannels,  against  the  first  article  of  the  lybel 
was,  That  whereas  their  meeting  house  is 
within  the  shire  of  Edinburgbt  they  were  un- 
der an  absolute  inability  of  recording  their  let- 
ters of  orders,  in  as  much  as  there  was  no 
eommission|of  the  peace  made  out  for  the  shy  re 
since  his  majesties  accession  to  tiie  thron. 

To  which  it  is  answered.  That  the  words  of  the 
statute  bein^  express,  dischaiving  any  person 
from  ofliciating  as  pastor,  unless  he  produce 
letters  of  orders  at  the  quarter  sessions,  and  that 
without  any  exception  of  what  case  soever,  the 
pannels  have  trespassed  ag^ainst  the  statute,  in 
not  delaying  their  exerdseing  the  function  of  a 
pastor,  until  a  commission  of  the  peace  were 
«  appointed.    lo  respect  whereof,  &c. 

Sic  Sulscribiturf  Dun.  Forbis. 

INFORMATION 

For  Mr.  Taylor,  and  others,  Mmisters  of  the 
Gospel,  Pannels; 

AOAUfST 

Mubstie's  Advocat,  Pursuer. 


It  has  pleased  his  Majestie's  Advocate  to  in- 
sist in  a  criminal  lybel,  against  the  pannels, 
narrating,  That,  by  an  act  of  parliament  of  the 
10th  of  the  late  queen,  it  is  epaoted,  That  jX 
shall  be  lawful  for  those  of  the  episcopal  com- 
muniotf  in  Scotland,  to  assemble  for  the  exer« 
cise  of  divine  worship,  withoot  any  lett,  hin- 
derance  or  disturbance,  provided,  that  none 
exercise  the  function  of  a  pastor,  save  such  as 
have  reeeived  holy  orders  from  a  Protestant 
bishcm,  and  that  every  person  ^ho  shall  be 
called  or  appoioted  a  pastor  of  anv  episcopal 
congregation,  before  be  take  upon  him  to  offi- 
ciat, present  and  regiatrat  his  letters  of  ordina- 
tion before  the  justices  of  the  peace,  and  that 
every  minister  of  the  episcopal  communion, 
protected  and  allowed  by  the  said  act,  shall 
some  time  during  the  exercise  of  divine  ser- 
vice, pray  in  express  words  for  her  majestic 
nueeo  Anne,  and  the  princess  Sophia  while 
living,  and  all  the  royal  family,  under  the 
penaTiies  mentioned  in  the  said  act.  Which  pro- 
visions in  the  foresaid  act,  did  upon  the  demise 
of  her  majestie,  nevertheless  remain  perpetual 
conditions  of  the  protection  and  toleration  by 
the  act  iadu^red ;  and  in  pursuance  thereof, 
the  k»rdsJusUces  by  their  order,  dated  the 
Istof  August  IT  14,  ap|)ointed  every  minister 
and  pastor  in  his  respective  church,  congrega- 
tion or  assembly,  to  pray  in  express  words  for 
his  most  sacred  majestie  iung  George,  his  royal 


highncst  the  Prince,  and  all  the  royal  family. 
The  like  alteration  in  the  forsaid  act  of  parlia-r 
meat,  having  been  before  made  by  her  late  ma* 
jestie  and  council,  upon  the  death  of  the  prin- 
cess Sophia,  and  subsuming.  That  the  pannella 
upon  several  Sundays  of  the  year  1716  and 
1716,  specified  in  the  lybel,  have  presumed  to 
exercise  the  function  ot  pastors  in  each  of  their 
respective  asseoU>Ues,  without  producing  their 
letters  of  ordination  by  a  Protestant  bishop,  be* 
fore  the  justices  of  the  peace,  to  the  end  th* 
same  jnight  be  entered  on  record ;  which  being 
(as  the  lybel  says)  a  prohibition  to  the  opening 
of  thesaui  meetings,  or  exercising  the  office  of 
a  pastor,  except  on  condition  of  producing  and 
registrating  their  orden  in  manner  foresaid^. 
The  same  being  committed,  and  their  exercing 
as  a  pastor  in  Uieir  meeting  houses  or  congro- 
gations  is  against  law. 

And  further  subsuming.  That  the  saids  pan- 
nels did  on  the  several  dayes  labelled,  or  one  or 
other  of  the  same,  exercise  divme  service  in  their 
meeting  houses,  and  did  omittto  pray  in  express 
terms  ror  his  majestie, king  Geoige.  But  using 
the  Liturgy  of  the  Church  of  England  did  omitt 
every  prayer,  petition  or  part  of  the  said 
liturgy,  where  hie  miyesties  name,  and  the 
name  of  their  royal  highnesses,  and  the  name 
of  the  royal  issue,  and  l>y  authority  expressly 
appointed  to  be  named.  And  concluding.  Thai 
the  saids  pannels  and  each  of  them,  ou^ht  to 
be  punished  with  the  pains  contained  an  that 
saids  acts  of  parliament  and  other  pains  of  law. 

At  the  hearinff  of  the  cause  the  pannels  be- 
fore they  entereu  upon  their  particular  defence! 
against  the  lybd,  made  this  general  observa- 
tion, That  the  fifst  branch  of  the  lybel  pro- 
ceeded against  them,  as  if  they  were  not  such 
persons  as  fell  under  the  descnption  of  the  Act' 
of  Toleration  by  reason  they  had  omitted  to 
prodttoe  and  registrate  their  ietten  of  orders. 
But  in  the  second  branch  of  the  lybel,  fit»ni 
which  the  penalties  for  not  praying,  are  con* 
eluded,  the  pursuer  insbts  against  the  pannels» 
as  protected  and  allowed  by  Vde  statute  ly  belled 
upon,  and  consequently  railing  under  the  de- 
scription of  the  Act  Which  being  a  manifest 
contradiction,  and  the  lybel  therebv  rendered 
vague,  and  altogether  uncertain,  the  nannela 
did,  and  still  do  with  all  deference  humbly  snb- 
mitt  to  the  Court,  if  such  a  lybel  cap  be  remitt^ 
to  the  knowled^  of  an  inquest. 

The  pannels  m  the  next  place,  pled,  as  to  aU 
the  facts  ly  belled  preceding  two  monetha,  the 
last  clause  of  the  foresaid  act  of  parliament 
whereby  it  is  provided.  That  no  minister  or 
preacher  offeniiiog  herein  shall  suffer  such 
penalties,  or  either  of  them,  unleu  they  be  pro- 
secuted for  the  same  within  two  monetha 
afler  the  offence  is  committed.  And  to  this 
the  pursuer  having  in  his  information  made  no 
objection,  the  pannels  take  it  as  granted, 
they  yield  the  relevancy  as  to  the  whole  lybel, 
as  in  a  great  measure  they  seemed  to  do  ia 


pleading. 
Tbisl»eii 


Tbis  being  premised,   the  pannels  without 
noticing  the  preamble  of  the  purauer's  reaiqiir 
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iog^,  and  the  wamth  with  which  the  kws  | 
therein  menttODeil,  and  which  nowayeB  conoern 
thit  lyhtl  are  enfbroed,  do  proceed  to  repty  to 
the  answers  made  by  the  pursuer,  whereby  it 
Will  appear,  that  the  further  defences  pro- 
pooed  for  the  pannells  staiNl  reterant,  notwith- 
itaoding^  of  what  was  ol^jeeted,  and  that  they 
therefore  ought  to  be  acquitted. 
'  It  does  appear  both  from  tite  circdmstances 
the  episcopal  clertry  were  in  before  this  act  of 
the  10th  of  the  late  queen,  and  from  the  rn- 
hriok,  and  indeed  the  whole  import  of  the  act 
itself,  that  nothingf  further  was  intended  than 
to  prerent  the  disturbing  of  those  of  the  episco- 
]laicomiQ union  from  the  irregular  attacks,  and 
aome  insults  were  made  upon  them  in  the  excr- 
oiae  of  their  religious  worship,  providing  they 
oomplyed-with  certain  qualifications  prescribed 
in  the  statute,  for  thierubrick  runs  in  these  very 
terms,  An  Act  to  prevent  the  ^ifiturbiog  of 
those  of  the  episcopal  communion,  &c.  and 
the  statutory  part  enacts,  That  ft  shall  be  free 
lor  them  to  astfemMe  for  their  religious  wor- 
ship, and  -hare  the  protection,  aid  and  assist- 
ance of  the  msgistrats,  then  immediatelv  fol- 
lows the  provisio  or  condition  (as  the  lybel  itself 
terms  it)  wh^re  the  qnaKficattons  necessary  to 
in  title  them  to  this  protection  are  contained  : 
and  then  is  subjoined  penalties  against  the  dis- 
turbers of  such  csngregation  or  assembly  fbr 
religiOtts  worship  permitted  by  this  act ;  and 
lastly,  the  iiiiunction  as  well  to  the  ministers  of 
the  established  church,  as  to  those  of  the  epis- 
copal ootmnunion  protected  and  allowed  by 
this  act,  of  praying  in  express  terms  under  the 
jienalties  therein  mentioned.  The  pannels 
therefore  did,  and*do  pl^d.  That  seeing  tney  are 
only  conveened  upon  thb  statute,  and  that  by 
the  first  branch  of  the  lybel,  they  are  expressly 
insisted  against  as  not  fhlling  under  tne  d^ 
■cription  of  persons  intituled  to  the  benefit  of 
it,  b?  reason  they  have  not  complyed  with  the 

Cairties  requisite  to  antitfe  them  to  that  bene- 
they  cannot,  whither  for  exercising  the 
ftincllou  of  a  paMor,  fbr  not  phaying  in  express 
term*  fbr  hts  majestie*  king  George,  be  upon 
this  act  conficted,  and  no  other  is  Wbelied  or 
insisted  on  from  whence  the  conclusion  of  the 
lybel  caD  be  inferred. 

The  pannels  further  pled,  That  though 
this'  elaose  of  the  act,  requiring  the  several 
qaaliftcations  therein  mentioned,  was  not  pro- 
▼isiona),  hot  simply  prohibitive^  yet  even  in 
that  view  the  lybel  was  wroogoosly  laid,  as 
subsuming^,  that  the  pannels  ought  to  have  pro- 
duced their  respective  letters  of  orders  by  a 
Protestant  bibhop,  at  the  gentoil  or  quarter  aes- 
aiona,  and  to  have  entered  the  same  on  record 
by  tlvB  register  or  clerk  of  the  peace,  without 
lyhelllog,  that  the  pannels  were  afVer  the  date 
dr  the  said  act,  called  or  appointed  to  he  pastors 
or  ministers  of  their  respective  episcopal  con- 
gregations or  assemblies;  flTor  it  is  such  only 
m  sbaHbe  so  called  or  appomled,  whom  that 
part  of  the  act  directs  to  qualifie  by  production, 
and  recording  of  then*  letters  of  orders. 

Ai  Ihr  all  other  miniiters  and  pastusi»  the 
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hiw  eqieinSy  Thai  they  shaH  not  presane  to 
exercise  their  function  in  the  episcopal  meet- 
ings and  congregations,  unless  they  have  re« 
ceived  holy  orders  from  the  hand  of  a  Protn- 
taut  bishop.  But  as  to  the  production  of  ihess 
orders,  or  entering  them  upon  any  record, 
nothing  is  said,  and  when  the  pannels  are  dnlj 
caH^  fbr  exercising  the  fODCtion  of  a  pastor, 
without  receiving  orders  from  the  hands  of  a 
Protestant  bishop,  they  will  be  able  to  fooeh 
their  orders,  and  are  now  willmg  to  do  it :  Int 
that  the  lybel  not  subsuming  on  this  danse  ef 
the  act,  the  forms  do  not  alk>w  the  panoeb  is 
give  the  Court  unnecessary  trouble. 

Stio,  Whereas  the  lybel  says,  That  the  not 
producing  and  entering  upon  record  the  letters 
of  orders,  is  a  prohibition  to  the  oppeoiDgtor 
the  episcopal  congregations  and  meeting,  ind 
to  the  pannels  or  either  of  them,  exerciiiDgtkt 
function  of  a  pastor  in  their  said  meeting 
houses. 

The  pannels  did  and  do  plead,  That  there  is 
no  ground  from  the  statute  lybelled  opoa  to 
draw  this  consequence,  there  being  no  penalty 
whatsomever  adjected  to  that  clause  of  the  act 
of  parliament,  where  the  pannels  in  the  case  of 
this  clause  of  the  statute  that  is  called  or  tp' 
pointed  pastors  or  ministers  of  an  episcopal 
coagregadott,  in  time  subsequent  to  the  statute, 
and  were  they  as  such  pleading  in  any  court 
the  benefite  of  this  statute,  they  bebored  ne- 
cessarily to  show,  that  tbey  were  intitled  to  it 
by  letters  of  orders  produced  and  entered  on 
record,  as  the  law  directs.  And  this  is  fbeooly 
case,  where  the  producing  and  eatenog  the 
letters  of  orders  and  recording  is  requisite ;  bat 
from  thenoe  to  infer,  that  the  law  sioiply  pro- 
hibits the  exereiBe  of  the  miaistorial  fundioo, 
through  the  not  complying  with  the  provisioiv, 
which  wouM  have  intitled  them  to  the  beneitt 
of  being  protected  from  being  disturbed  and  in* 
suited  in  the  exercise  of  their  religious  worsbfiTt 
seems  to  be  no  good  argument,  at  least  it  is  a^ 
argument  tliat  can  never  be  fbundsd  in  diii 
statute. 

As  to  the  separate  branch  of  the  I  jbd,  con- 
cluding the  penalty  for  not  praying  lii  expresft 
words  fi>r  bis  majestic  king  George,  tbepaV' 
nels  did,  and  do  plead,  That  that  part  of  tbe 
statute,  which  only  enjoins  the  praying  inei^ 
press  words  for  queen  Anne,  deierfflined  by 
her  demise,  and  their  being  no  daoseiaMba 
statute,  im|fOwering  the  lords  justices  to  appeiBt 
the  successor  to  be  prayed  fbr  in  express  terms, 
under  the  penalties  in  the  act  contained :  thetft 
specifick  penalties,  fbr  such  only  are  lybelled, 
cannot  be  applyed  aganist  the  pannels,  for  Ibe 
neglecting  or  omitting  to  pray,  ais  by  tbatordtf 
is  direct^,  however  otherwise  tbey  might  be 
censurable  in  a  proper  process.  ^ ' 

The  pursuers  answered  to  the  fleet  defeiCPf 
That  the  clause  of  the  act  is  not  coaditiod«> 
hot  simply  prohibitive,  in  these  tertns,  (e  it 
enacted  by  the  author^  aforesaid,  that  nose 
shall  presume  to  exercise,  &c.  And  tbe  renos 
of  the  law,  which  was  to  prevent  peoplgha^ 
taught  by  pastora  who  had  their  ntdtsto^ 
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froA  P«^  Whop^  mA  tW  this  wigllt  be 
iKiO»«W^  lht»e  lettdft  «fe  orMneil  to  h^ 
presented  and  reo8rded»  neeerisarily  condildcs 
the  ]aw  oii(;bt  to  be  taken  in  these  terms. 

Ilie  jyiArsders  fbrdftr  said,  f  bit  altho'  it  <?as 
ii  veff  just  cotfsl^itctocte  fralin  itits  clause  of  th6 
tfct,  Aat  tlr(98e  w^re  not  hdStled  to  the  t^enefite 
of  ft,  ^0  dtd  ndi  eoitanly  with  the  (^Oii^itfoVis, 
vet  llhlmfe  M>  hus«>nkxsfefrd6  In  atgufo^that 
the  s^tti^  neg'tetet  May  !te  piinislicnil  te  &  con- 
tea){A  of  fihesputo  ^ligiBUtilit  tlie  laHv.  * 

fint  ll^r^  th^  ][)Urstl%r«  In'uch  Thistal[6  Ihtt 
waiter,  fcft  th)g  ^irt^oVk  {s  dot,  \^\i\ih^T  itA)tt 
wottMharette^tt  abjr  incotonfisten'cfe  fn  fbrf<^itih^ 
lh%  ben«Ate  bf  th«  act,  and  )ilr6Wis«  toeing 
pud^bed  npoik  cbnlempi  of  'th6  taw,  h^d  the 
net  enacted  the  non  ftompiyaut^  with  tliife 
qniKficatipns  tn  t  <90tit«ltt]pt,  ahd  anneidi  4 
))ettalty  :  but  the  question  is,  Whither  it  is  sO 
enacted  f  And  th6  pannels  say  not.  Tt  i^  tt'oe 
the  wei-d  >  enactdl^  is  fotind  m  this  dauKe,  but 
thi^B  it  is  bnly  enattihg  a  prdvisidh  \5t  condi- 
trim,  as  appears  from  the  comnienct*ment  Of 
the  danste.  Provided  alwayes.  ' 

And  this  appears  to  he  the  true  intent  of  the 
act  through  the  whole,  and  pahicUlarly  by 
that  daO^e  which  bears,  That  er^ry  episcopal 
inmister  protected  and  allowed  by  tuU  act,  be- 
ing conVitted,  shat!  from  thence  forth  b^  for-  | 
lifted  and  lose  the  benefite  of  tliis  aict,  and  be 
declared  iOcapable  of  officiating  as  nd^tbr  of 
an  J  episcopal  congregation  during  the  6p^<i'e 
<of  three  years ;  for  there  the  penally  is  only 
statute  against  such  episcopal  niinisters  as 
«hiirh  the  protection  of  the  act,  the  penalty  it- 
self is  tte  forfeiting  and  loosing  the  neuefitb  of 
it^  which  can  oeter  bto  applyed  against  such 
who  are  not  intitled  to  it.  And  thn  further 
incapacity  of  officiating  as  tlie  pastor  of  any 
episcopal  congregation,  does  plainly  intimate, 
that  there  may  £s  some  episcopal  cMi|( rela- 
tions, which  are  not  intitled  to  ttie  benefite  in- 
troduced bv  this  statute,  in  favours  Of  such 
who  comply  with  the  conditions  required  by 
the  act. 

For  clearing  that  this  is  the  true  import  of 
the  statute,  the  pannels  proposed  a  case.  That 
if  an  ofihider  were  prosecute  iipob  that  dliluse 
of  the  statute,  whereby  it  is  ehacted.  That  he 
who  disquiets  bt  disturbs  any  aMethbly  of  re- 
ligious worship  pertnittifd  by  this  ittt,  opon 
proof  by  two  or  more  sufficient  tt-itnetoes, 
shall  lhrfeitth«stim  of  dOO/.  sterlings  whether 
or  not  upon  pleading  the  words  of  the  statute, 
that  the  assembly  (or  religious  worship  so  dis- 
turbed, was  not  permitted  bvthat  act,  the  pastor* 
not  having  complyed  with  the  conditions  in  thci 
provisional  clause,  could  the  party  so  indicted 
be  convicted  ?  Add  it  is  certain  he  could  not. 
Jf  then  such  person's  are  not  intitled  to  the  be- 
nefite of  the  act,  it  is  against  reason  to  pretend, 
that  thev  should  he  on^  ly able  to  the  penalties. 

But  that  which  ought  to  put  this  matter  out 
of  dispute,,  is  the  lybel  itself,  whidi  expressly 
owns,  that  the  produceing  and  entering  the 
letters  of  orders  upon  record,  is  the  condition 
on  which  the  ministers  are  entitled  to  the  bsne- 
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lite  of  the  act,  tho'  it  doea  noways  follow,  that 
th^  not  produeem^  and  entering  thejoresaidti 
letters  on  record,  is  a  prohibition  of  the  pan* 
OelB  oppening  their  meetings,  and  ejcercise  the 
fttootion  of  a  pastor,  for  thAt  this  statute  has 
no  where  sa&d,  nor  has  the  pursuem  shewn  or 
lybeHed  vay  other  act  of  parliament,  enactSog 
-such  pn>hihition,  as  the  pannels  have  already 
more  ivHy  shown  Hi  the  third  number  of  their 
wBienoe. 

Fvom  all  which  the  pannels  do  as  they  hope 
with  wideoce  plead,  thai  there  is  no  occasion 
for  recurring  to  a  nratended  reason  of  the  law, 
where  the  law  itsblf,  even  in  the  ptuvnen  opi- 
nion, is  plainiy  conditional. 

As  to  that  part  Of  tfa^  defence,  touching  the 
not  praying  in  express  Words,  the  pursuers  saT, 
that  these  words  which  enact  the  penalty  only 
Sgatnst  snch  ministera  of  the  enisoopal  oom- 
mnnion,  as  dre  protected  imd  allowed  by  that 
act,  were  not  inteikded  to  sate  each  as  should 
noi  coBUpLy  to  the  «bnditiohsof  the  toleration^, 
hut  to  sho#  that  these  of  the  ettahlisfaed  church 
were  com|)rehbndedunde^  the  cUtasb  as  well  as 
these  of  the  episcopal  commnnion. 

The  pannels  need  make  no  answer,  but  re- 
ferr  to  the  word*  of  the  act ;  neither  nbed  they 
notice  what<is  further  sdid,  that  the  pannels  bo- 
having  as  preachers  tolerated  by  that  act,  and 
exercising  the  ministerial  function i  became  \j^ 
able  to  the  penalties  provided  by  it,  for  that  is 
begfibg  the  question.  And  as  to  the  further 
|mrt  of  the  answer.  Wherein  the  pbrsner  insists 
upon  the  35th  act,  sess.  3nd,  pari.  Ist  William 
and  Mairy,  wl)ich  prohibites  and  disehaiges  mi- 
nistet^  deprived  to  preach  or  exercise  any  part 
of  the  ministerial  function,  lintill  they  present 
themselves  before  the  privie  council,  snd  take 
the  Oath  of  Alledgianee  and  engage  themselves 
to  pray  fiMr  king  William  and  queen  Mary. 

The  lords  will  notice,  that  this  is  quite  fo- 
reign to  the  preseilt  question^  snch  set  being 
no  part  of  the  lybel.  For  althd'  the  lybel  says, 
the  presuming  to  exercise  the  function  of  a 

{>astor  is  against  the  forsaid  statute  lOth  of  the 
ate  queen,  lyhcMed  nbon^  and  is  contrary  to 
the  establishment  of  the  chttrch  contained  iii 
the  acts  of  pariiament  made  in  Seothmd  before 
th^  Union,  and  confirmed  and  further  establish- 
ed by  the  treaty  of  unibn  past  in  the  parliament 
of  Scotland ; 

Yet  it  Is  plain  that  this  35th  act  is  none  of 
these  laws  so  confirmed,  atid  it's  observable, 
that  thefee  words  of  the  iybel,  are  only  sub- 
joined to  that  branch  of  it«  which  concerns  the 
exercising  theininisteriAt  fhnctlon,  and  nowayev 
to  that  branch  of  the  l^bel  concluding  a  p 
daily  for  not  praying  in  expi-ess  words ; 
sides  it  only  relates  to  socH  mimsters  a« 
deprived,  and  the  pannels  neither  were*  i^ 
lybelfedio  be  bf  that  ddobBer  \   ahit  sbt 
appeitrs  by  the  whole  tenor  of  thf  could 
is  long  eince  dlfterihihed  and  exr 
supposing  it  had  be^if  lybelliching  the 
never  ^ODC^m  the  case.       ^^uers  have 

As  to  that  part  of  the  d  ' 
order  of  the  lords-jostir 
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answered  notbingr  in  tbeir  InfornuktioD,  and 
therefore  the  paanela  may  well  take  it  that 
the  puraoeni  have  admitted  the  defence  is 
gtMMl ;  and  indeed  it  cannot  but  be  admitted, 
when  our  other  laws,  with  respect  to  cases 
of  the  like  nature  are  oonsider^pd,  and  parti- 
cularly that,*  Anno  Sexto  Anne  R^^,  un- 
title^, Act  for  the  security  of  her  majesties 
person  and  gotemment,  and  of  the  sncoession 
to  the  crown  of  Great  Britain  in  the  Protntant 
line,  wherebjT  it  is  enacted.  That  from  and 
after  the  demise  of  her  majesty,  without  issue 
of  her  body,  instead  ef  the  oath  appointed  to 
be  taken  by  the  act  intituled,  An  Act  for  the 
further  security  of  her  majesties  person,  and 
of  the  succession  in  the  Protestant  line,  and 
for  extiivuishing  the  hopes  of  the  pretended 
prince  of  Wales,  and  all  other  pretenders,  6fc. 
the  foltowing  oath  shall  betaken  by  all  persons 
required  by  the  said  act,  to  take  the  oath  there- 
in mentioned,  and  hereby  altered  and  chansed, 
(that  is  to  say)  and  then  follows  the  Oath  of  Ab- 
juration, with  bUnks,  after  which  the  act  gees 
on,  The  bhuiks  of  which  oath  shall  be  filled  up 
with  the  name  of  her  or  him,  as  king  or  queen, 
who  shall  be  next  in  succession,  accordmg  to 
the  said  act,  for  the  further  limitAtion  of  the 
crown,  when  the  said  osth  is  to  take  piece, 
and  with  other  proper  additions  of  the  words 
off,  her  his  or  him,  and  from  and  after  the 
death  of  the  said  pretended  prince  of  Wales, 
these  werds  folfowing,  viz.  (and  I  do  solemnly 
and  sincerely  dedare.  Ace.)  shall  be  left  out, 
and  also  the  words,  (sgainst  him  the  said  James) 
shall  be  omitted,  and  instead  thereof  shall  be 
inserted,  (against  all  persons  whatsoever.) 

By  all  which  it  appears,  that  an  act  of  par- 
liament is  requisite  to  the  makeing  of  such 
changes,  as  future  events  may  ouke  neces- 
sary, and  that  if  such  changes  are  not  made  by 
auUiority  of  parliament,  dissabilities  and  other 
penalties  are  not  incurred,  nor  to  be  prosecute 
on  the  former  hiws. 

There  were  other  special  defences  at  the 
pleading  insisted  on,  with  respect  to  the  se- 
veral circumstances  of  the  respective  pannels, 
which  being  fully  repeated  in  the  pursuers  In- 
formation, the  pannels  humbly  b^  leave  to 
referr  themselves  to  the  same.  As  to  these 
points,  conceiving  the  force  of  them  nowayes 
eleided  by  what  the  pursuer  has  offered  in 
answer^  and  therefore  need  no  reply.  In  re- 
spect whereof,  Ike, 

Sic  Sulneribitur,  James  Graham. 

June  xm,  1716.  ^ 

Intran* 

Daniel  Taylor^  and  others,  (names  and  de- 
signations as  in  the  first  sederunt). 

Indicted  and  accused  at  tlie  instance  of  his 
majesties  advocate  for  his  highness  interest  for 
not  prayiq^  for  his  majestic  king  George  and 
others,  ut  m  die  pr^cedenti, 

Picntiert.— Mr.  Duncan  Farbet,  his  ma- 
jesty's advocate  depute,  Mr.  John  Elphmtmi, 
and  Mf.  lU^ert  DmndM^  advoonts. 


Froeuratan  in  Defence.-^Ur,  Jmet  6ra. 

ton,  Mr.AiexmnderHay.ViT.JoknFakiur, 
and  Mr.  Adam  Coutt^  advocate. 

The    Lords  Cooimissioners  of  filnstidaiy 
baring  considered  the  libel  at  the  ingtinoe  of 
his  majesties  advocat  for  bis  higbnen  iDterot, 
against  the  persons  before  named  snddciigDed, 
pannels,*  with  the  debate  tbereupon,  tiiej  find 
the  pannels,  or  any  one  of  them,  their  ofiU 
dating  or  exercising  the  office  of  a  paitorm 
anjT  episcopal  congregation  withoot  produdog 
then:  lett^fs  of  orckrs  from  a  Protestant  biibop, 
to  the  justices  of  the  peace  at  tbeir  qurter 
sessions,  and  recording  them  in  msootfly* 
belled,  relevant  to  dc^rr  and  bender  tbem  oc 
an^  of  them  from  officiating  and  exerdnng  the 
said  office  of  a  pastor,  in  any  episooptl  meet- 
ing bouse  or  conffrejgation  until  thar  nid 
orders  be  produced  and  recorded  as  is  pre- 
scribed in  the  said  act  of  parliament  labeled 
upon*    And  find  the  said  pannells,  or  aojr  one 
or  them,  their  having  on  any  of  the  davetly* 
.belled,  within  the  space  of  two  moncths^- 
ceding  the  citation  on  this  lybd,  neglected  oi 
omitted  in  express  words  to  pray  for  his  mtp 
jestie  king  Georj^e,  and  the  prince  of  Wilo, 
during  the  exercising  of  their  difine  serricein 
their  resjiective  congregation  or  asaembly,  re- 
levant to  inferr  the  pain  of  SO/,  sterliog,  againt 
each  of  the  said  pannels  neglecting  as  afornaid, 
and  repell  the  haill  defences  proponed  for  the 
pannels,  and  remit  the  pannells  and  Ijfbel  u 
found  relevant  to  the  knowledge  of  ao  assise. 

Sic  SubtcribUur^      Ja.  Macrekzis,  1.  F.  I^* 

The  Lords  continue  the  dyet  and  canse^ 
to-morrow  at  ten  a  dockland  ordain  all  parties 
to  attend. 


June  19M,  1716. 


Intran^ 


Mr.  Daniel  Taylor^  &c. 
Indicted  and  accused,  ut  in  die praudenti 
The  Interloquitor  oppenly  read. 

Assize. 

Sir  William  Menzies,  of  Glaidstaines. 
Thomas  Fairholm ,  df  Pelton. 
Malcolm  Whjft,  merchant  in  EdioboigL 
William  Elpbingston,  wright  there. 
Walter  Murray,  of  Halmgre. 
George  Turnbnll,  merchant,  in  Ediflbufgb' 
Robert  Amot,  iorimer  there. 
George  Ord,  merchant  in  Bdinborgh. 
ArchUwId  Offilvie,  brewer  there. 
Thomas  Rutherford,  merchant  there. 
Waller  Davidson,  aaidler  there. 
Robert  Still,  merchant  there. 
Charles  Hay,  bazter  there. 
William  Shaw,  merchant  there. 
James  Nimmo,  taylor  there. 

The  AssTse  all  lawfully  swome  sid  no  ob- 
jection of  the  law  in  the  contrair.    ^^^ 

*  In  the  Record  the  atmes  of  Jhe  ppM^ 
are  here  repeated. 
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The  pannier  for  probation  adduces  the  ja- 
dicial  DeeUratioo  of  the  pannels,  aod  witnesaes 
aftor  deponiDg,  viz. 

Wee  ministen  of  the  goapel  paonels  and 
hereunto  tubscribingf,  do  from  a  principal 
of  ingeonity,  aod  that  the  honourable  Court 
may  not  be  detaioed  in  adducing  of  proofs 
bjr  witnesaes,  hereby  acknowledge,  that  we 
hare  exercised  the  office  of  pastors,  within 
two  months  preceding  the  execution  of  the 
lybel  against  us,  and  that  our  letters  of 
orders  were  not  registrat  in  the  justices  of 
peace,  at  tlieir  books  at  their  quarter  sessions, 
mnd  tiiat  we  did  not  pray  in  the  terms  of 
the  interioqoitor  of  the  lords  of  justiciary,  and 
that  for  the  reasons  pled  for  us  and  contained 
In  ov\f  Information.  In  lestimony  whereof  we 
have  subscribed  thir  presents  at  Edinburgh 

thi8l9(h  day  of  June  1716  years. Sic  Sub- 

srihitur^  Will.  Abererombie,  David  Freebairn, 
Da.  Ranken,  A.  SutheHand  sen.  Da. 
Lamy,  R.  Marshall,  Aod.  Lumsden, 
Robert  Keith,  Pa.  Midleton,  Ro.  Contt, 
Ja.  Hunter,  Gasper  Kellie,  Plat.  Home, 
Arth.  Miller,  Henry  Walker,  iTho. 
Rhiod,  O.  Young,  Ro.  Gheyne,  Wil. 
Mihi,   Mr»  Greme,  Ja.  Walker. 

Ja«  Mackenzib,  I.  P.  D. 

Mdifdfurgk,  June  19th,  1716. 

I,  Mr.  Robert  Cakler,  roinbter  of  the 
gospel,  do  judicially  in  presence  of  the  Lords 
Commissioners  of  Justiciary  and  Assyse,  own 
and  acknowledge,  that  1  did  occasionally 
preach  in  some  or  other  of  the  meeting  houses 
lybelled  since  December  last,  but  not  for  two 
moneths  preceding  the  13lh  of  May  last,  nei- 
ther did  I  read  prayers  in  any  meeting  house 
since  the  said  .moneth  of  December,  and  I  do 
likewise  acknowledge,  I  did  not  produce  my 
lettera  of  orders  as  the  Uw  directs. 

Sic  SubKribiiur^     Ro.  Calber. 

Ja.  MACKENZIE9 1-  P*  I^« 

EdMurgh,  June  19, 1716. 
I,  Mr.  William  Coekbum,  minister  of  the 
goapel,  own  that  within  the  time  lybelled,  I  did 
eiercise  the  function  of  a  pastor,  >day  and  date 
foresaid ;  and  I  further  own  that  during  the 
time  lybelledy  did  not  pray  in  the  terma  ly- 
belled. 

8ie  Subteribitur^     Wnx.  Cocuurn. 

Ja.  BIackenzis,  I.  P.  D. 

I»  -Mr.  Daniel  Taytor,  minister  of  the 
gpsp^tdo  acknowledge  my  having  exercised 
the  office  of  a  pastor  in  an  episcopal  <coogre* 
mtion  lybelled  sfaice  the  1st  of  December 
last,  without  lecordlng  my  letters  of  orders, 
hnt  have  not  officiated  in  any  of  the  meeting 
houses  lybeDed  within  the  two  moneths  pre- 
eedingihe  13th  of  May.  In  witness  whereof, 
I  have  swned  theae  presents  at  Edinbuivh  this 
19th  of  June  iri6  years. 

fife  IkihtcriHtur,     D.  Tayloe. 

Ja.  Mackenzb,  I.  P.  D. 


Cwntfl^.  merdiant  in  Edmbnigh, 
^[«d  93  ywB  or  ihMfbjr,  oiaified,  wokaudy 


aworn,  purged  of  partial  council,  examined 
and  interrogat,  depons,  That  some  times  be- 
tween the  13th  oiMarch  and  the  13th  of  May 
last,  upon  the  Lord's  day,  he  heard  Mr.  George 
Johnstoun  paimel,  preach  in  the  episcopal 
meeting  house  >in  Barringera-closs,  and  that 
the  sa^  Mr.  Johnston  Mfore  sermon,  used 
a  short  introductory  prayer,  and  after  sermon, 
used  some  few  words,  concluding  with  the 
Lord's  Prayer.  And  being  ioterrogate  what  he 
roe&nt  by  expression  (some  words)  depons  he 
made  use  of  the  words  **  lett  us  pray,"  to  which 
he  immediately  subjoined  the  Lord's  Prayer. 
Depone  when  he  heard  Mr.  Johnston  preach 
and  pray  as  abovesaid,  the  liturgy  of  the  Church 
of  AUgiand  was  read  in  that  meeting  house, 
but  not  by  Mr.  Johnston :  depons,  that  he  did 
not  hear  Mr.  Johnston  pray  in  express  words 
for  his  majestie  king  G£eorffe,  Cmua  icientim 
patety  and  this  is  truth  as  he  shall  anawer  to 
God.    Sk  Subtcribitur,        Wiluam  Cvmimq. 

Ja.  Mackenzie,  I.  P.  D. 

William  JBrovn,  writer  and  clerk  to  the  hain- 
mermen  of  Edinburgh,  aged  66  years  or 
thereby,  married,  solemnly  sworn,  purged  of 
partial  council,  examined  and  interrogate^ 
depons,  confortMs  precedent i  in  omnibui. 
Causa  icientta  eadem.  And  this  is  truth  as  lui 
shall  answer  to  God. 

Sic  Subicribiturf  WauAM  Brown. 

Ja  .Mac&emzie,  I.  P.  D. 

Mr.  William  Kerr,  writer  in  Edinburgh, 
aged  40  years  or  thereby,  married,- solemnly 
sworn,  purged  of  partial  couoeil,  examined  and 
interrogate,  depones.  That  he  has  heard  Mr. 
Thomas  Moubrav  preach  in  the  meeting  house 
in  the  back  of  Bells- wynd,  severaf^times  be- 
tween the  Idtb  of  March  aod  the  13th  of  May 
last,  and  that  before  his  preaching  he  heanl 
him  make  use  wt  collect,  and  after  ser- 
mon by  way 'of  prayer,  but  never  beard  the 
said  Mr.  Moubray  pray  in  express  words  tor  bis 
maiesty  king  George,  nor  the  prince  of  Wales  ; 
and  depones,  that  the  collects  that  Mr.  Mou* 
bray  made  use  of  before  and  after  sermon  were 
in  the  service  book.  Causa  toientia  patet.  And 
this  is  the  truth  as  he  shall  answer  to  Qod. 
And  further  depones,  that  the  king's  name  is 
not  mentioned  m  any  of  the  two  collects,  and 
this  is  also  the  truth  as  he  shall  answer  to  God. 
Sic  Subscribitur^  Wh.  Keer. 

Gob.  Xliot. 

WHliam  Brotpn^  merchant  in  Edinburgh, 
aged  36  yeara  or  thereby,  solemnly  sworn 
ut  supra,  depons,  That  he  liaa  heard  Mr. 
Thomas  Moubray  preach  several  times  in  hisr 
meeting  house  at  the  back  of  Bells- wyndf  be- 
twixt  the  ISth  of  March  and  the  13th  of  May 
last,  and  that  he  made  use  of  a  short  prayer 
before  sermon,,  but  none  after  aermon  to  the 
beat  of  hia;  memory :  depons,  he  never  heard 
him  pray  for  his  mi^stie  king  George,  nor  the 
prince  of  Wales  in  express  words  i  and  depons, 
that  the  short  prayer  he  made  use  of  befor^ 
■crmoa  was  the  wools  of  a  collect  in  the  ■»• 
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rioe  bwAi,  and  Ihat  kio«r  George*a  tiane  k 
not  mentioned  therein.  Cauut  sdentue  paltt. 
And  this  is  the  truth  as  he  shall  answer  to  God. 
And  further  depons,  that  he  had  a  short  prayer 
after  sermon  before  the  blessing,  which  is  like- 
wise a  collect,  but  that  the  king's  name  is  not 
mentioned  therein :  and  this  u  likewise  the 
troth  as  he  shall  answer  to  God. 

Sic  Snbscribitur,  Wm.  Brown. 

GiLB^  Eliot. 
George  MatHf  jeweller  in  Bdinburgh,  aged 
53  years  or  thereby,  maried,  solemnly  sworn, 
purged  of  partial'  council,  examined  and  inter- 
n>gate,  depons,  That  be  has  heard  Mr.  Andrew 
Gant  sometimes  betwixt  the  13th  of  March,  and 
the  ISth  of  May  last,  preach  in  a  meeting 
bouse  in  Skinners-closs,  and  that  before  sermon 
he  used  a  select-  collect  ont  of  the  htnrgv  of 
the  Church  of  England;  and  that  he  used  no 

Erayer  after  sermon  i  depones,  that  he  did  not 
ear  him  pray  for  king  George  nor  the  prinee  of 
Wales  in  express  terms,  and  that  the  collect  he 
made  use  of  does  not  contain  the.  prayer,  tor 
tile  king.  Causa  scientiapatet^  and  this  is  the 
truth  as  he  shall  answer  to  God. 

Sic  Subscribitur^  George  MkW, 

Wm.  Caldebwood. 

Andrew' Peuchar^  writer  in  Edinburgh,  age4 
Vt  years  or  thereby,  solutus,  sotemuly  sworn, 
purged  of  partial  council,  examined  and  Iq- 
terrogat,  depones  eanfonnis  pracedenti  in  amni- 
hut,  and  this  is  truth,  as  he  shall  answer  to  God. 

SicSubicrititur,  And.  Pedchar? 

Wn,  Cau>^wqoj). 
^  James  Naughl^^  merchant  in  EcMnbufgh, 
aged  53  years,  maried,  solemnly  swora, 
purged  of  partial  council,  examined  and  inter*- 
rogat,  dep«n$,  That  to  the  best  of  his  o^emory], 
he  has  heard  Mr.  Wyllie,  one  of  the  pannela 
preach  since  the  first  of  December  l^urt,  baf 
canpot.be  positive  to  hf^?e  heard  him  sipfethe 
|.3t1i  of  March,  and  betwixt  that  time  a^d,  the 
13tU  of  May  last :  depons,  that  whan  he  heard 
hl^l  preach  as  above,  it  was  ii^  the  npef^ng 
bouse  in  baillie  Fifs-clo^s.  Causa4cientia  paiet^ 
fmd  this  is  trutli  as  he  shaU  answer  to  Go(( 

Sic  Subscribitur^  jAMas  Naugul^y^ 

^  I^f '  Ebskiw. 

John  Cairdf  coirdioer  ip  St.  Neoifi^s  ro  Wy  D|ged 
66  years  or  thereby,  Hjarrjed,  solefanly  sworn, 
purged  of  partial  counpU,  e^^mi^e^^afid  iot^- 
rogated,  depones,  That  to  tl^^  b^to^  h if  me- 
mory bashleard  Mr.  Wyllie,  one  of  the  pannels, 
preach  m  a  meeting  bouse  in  baillie  Fifes- 
oloss  since  the  1st  or  December  and'before  the 
moneth  of  March  last ;  as  also  to  the  best  of 
bis  memory  has  beard 'the .said  Mr;  Willia^ 
Wyllie  preach  in  the  said  meetif^  house  since 
the  13th  of  March,  and  before  the  13th  of  May 
l«»t,  but  as  to  this  last  time  be  cannot  beposittve, 
and  that  when  he  preached,  be  does  Aot<  re- 
member he  heard  him  say  prayers  either  before 
«Mr  after  sermon.  Causa  seientia  pafet/and  -ttdf 
fis  truth  as  he  shaH  answer  to  God. 
.    fiicSubseribitur,  Johw  €Amo. 

't^ontmttea'Qii' to*mo|rroif  • 


of 'Daniel  Ta^fer  and  (Ohers^  (MSi 

June  20^  17 16, 

Intran* 

Mr.  Daniel  Taylor  and  the  others  as  fbr- 
merly, 

lodklcd  and  accusedi  u^ititdiapmeceitnli^ 


The  said  da^,  the  peraons  ^bq  past  upon  the 
isizeof  the  a" 
ct  in  presenc 
tenor  follows : 


assize  of  the  above  pannels,  returned,  their  ver- 
dict in  presence  of  the  saids  lords,  whereof  the 


Edinburgh,  Jujie  19, 1716^. 

_  "She  aboie-A^yze  having  inclosed^  did  ofaojm 
mt  William  Menzies  ta  Imb  their,  cbanoelloiui, 
and  Thomas.  Fairholm  Id  be  their,  olerli,  and 
having,  considered  the  lybel  aft  the  iostanoa  of 
his.  miyesties  adiocate  wainst  Mr.  William 
Abercrombie,  Mc  !&aiid)RedNiim,  Mr*  Dasid 
Bankine^  Mr.  iJexatider  Siilhei4inil»  senior, 
Mr.  Diurid  Laonnie,  Mr.MDbert  Manshall,  Mr. 
Andrew  Lumsdain,  Mr.  Robert  ILeith,  Mr. 
Patrick  Middletoun,  Mr.  Robert  Coult,  Mr. 
James  Hunter,  IVIr.  Jasper  Kellie,  Ufa.  Patrick 
Hdme,  Mr.  Arthun  Miller,  Miw  Henry  Walker, 
Mr.  Thomaa  Rhmd,  Bfe.  George  Yonog,  Mr. 
Rohert,CheiD»  Mb  WUlhun  Milne,  Mr.  George 
Grahaioe,  Mr.  J ames.  Walker,  pannels,  and  the 
.lords  eotpmissioners  of  justicif^ji  their  inter- 
loquitor  tjiereupon  wi|b  tpe  judicial  cppfbnioqs 
given  by  the  above  naooed  papneb,  all  in  on^ 
voice  find  the  lyM  proven  as  to  them.  And 
as  to  Mr.  Robert  Ca|der  and  Mr.  I)aniel  Tav- 
lor,  pi^lnel8,  fiqd  the  first  of  tboJybeJ  proven  fiy 
their'  judiqial  acknpwln^gements^^  and,  ^"^ 
second  paft  i)pt  proven,  Apd  as  to  Bfrf  Wif r 
liam  Cockburn,  paqn^l,  Qnd  th^  fi^'st  paft  of 
the  lybel  not  proven^  but  find  the  s«>cqnd.part 
proved  by  his  judicial. acknowledgment.  And 
as  to  Mr.  George ^ohuftbun  ap^^r*  Thomas 
Moi^bra^,  M^  Andrew  Cant,  Mr.  William 
Wyllie,  panuels,  find  the  first  part  of  the  Jybel 
proven^  out  does  nqh  fiiidi  the  second  part  of 
the  lyibel  proven^  iW^presentaara  snlUcrjhed 
by.aur'Said  chaooiUauraiid<elBBfciBfrar»tiaiiiei 
day  and  place  fovespdd. 
6i^  Suhuribitur^      Wk.  MtNftaB,«€bao. 

Continued  till  Monday  next. 

hag^  con#id«KfA:  thft^Vey^rf,  4iHVE«ire|«in«a 
upon  the  tw^^y  diiy,or.4aM  iDfMt«lt|.vuOBt 

Mr-  DaRyd  T^yj^-,  fiSr-  w«»i»j4lff«w^ 

Ifir.  Da|r4d,]^Net»mt  Mjr  G|»|ig«^ffcil»itott% 

Henry  M^-Skeu  U^^VMm  Um^;Mr.  Boc 
^rt  Qa)d«r^^Mr.  Williaii<Mil9i9^  HrrWUIian 
C5ockhMJfp,.%  A){9XM#r  ^^«riMA  af l»^^^ 
Mr.  Robert  Chein,  Mf^Tb^vnMmmV^  Mr- 
George  Youo^  Sto  A94lrew^^QiNlW;MliI)itvid 
iMiM&ek  B|^  Ihuk;  Rankine,  Mr.  Patrick 
WTi^dietouii,  Mr.  Ajidrew  Lu|iw4lMn»  9|r«.Bo« 
beii'MaiHdl.  Mr.  Jailkef .WUkcr*  JM^.  Wil- 
Kaml^Uie,  Mr.  BMrt- &«ftb, Mt 'Aioiiim 
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KhiDd,  Mr.  Artbar  Miller,  Mr.  Robert  Coult, 
aod  Mr.  James  Hooter,  pannels,  they  in  re- 
spect thereof,  by  the  mouth  of  Charles  KinroM, 
macer  of  court,  discharge  and  forbidd  the  haill 
forenameil  persona  (except  Mr.  William  Cock- 
burn)  and  each  of  them  to  offioiat  or  exercise 
the  oflioe  of  a  pastor  in  any  episcopal  meeting 
house  or  congregation,  ay  and  while  they  pro- 
duce their  letters  of  orders  from  a  Protestant 
bishop  before  the  justices  of  peace  at  their 
quarter  sessions,  and  record  them  in  their 
books  ;  and  hereby  require  and  command,  «H 
sheriffs  of  shires,  magistrats  of  burghs,  and 
other  maffistrats  and  officers  of  the  law,  to 
hinder  and  debarr  all  and  every  one  of  the  saids 
persons  (except  Mr.  Cockbnme)  from  officiat- 
ing and  exercising  the  said  office  of  a  pastor, 
in  any  episcopal  meeting  house  or  congrega- 
tion, within  their  respecti?e  bounds  and  juris- 
dictions, until  the  producing  and  registrating 
Iheir  letters  of  ordei;*  m  aforesaid :  aiad  in  re- 


spect of  the  said  verdict  retDmed  against  Mr. 
William  Abercrombie,  Mr.  David  Freebaim, 
Mr.  David  Rankine,  Mr.  Alexander  Suther* 
land,  senior,  Mr.  David  Lambie,  Mr.  Robert 
Marishall,  Mr.  Andrew  Lnmsdain,  Mr.  Robert 
Keith,  Mr.  Patrick  Middletoun,  Mr.  Robert 
Coult,  Mr.  James  Hunter,  Mr.  Jasper  Kdlie, 
Mr.  Robert  Home,  Mr.  Arthur  MUler,  Mr. 
Henry  Walker,  Mr.  Thomas  Rhind,  Mr. 
George  Young,  Mr.  Robert  Chein,  Mr.  Wil- 
liam  Milne,  Mr.  George  Grahame,  and  Mr. 
James  Walker,  against  whom  it  is  found  proven 
that  thev  did  not  pray  forking  George,  &c.  The 
said  lords  do  fine  and  ammerciat  each  of  the  saids 

K arsons  in  the  sum  of  twenty  pounds  sterling,  to 
e  apply ed  the  one  half  to  the  informer,  the 
other  half  to  the  poor  of  the  paroch,  conforme  to 
the  act  lybelled  upon,  whicn  is  pronounced  for 
doom.— iSt'c  Subscribitur,  ' 

Ja.  Mackenzie,  Gob.  Euot. 

W.  CALDERWooOy       D.  Eeskihc* 
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